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1898. 

Ocfe.  27,  28. 

Mortgage  —  Equity  of  Redemption 
PreeholdSy  Copyholdsy  and  Policy  of  In- 
miranee — Lapse  of  Time — Real  Property 
UmiUUion  Act,  1874  (37  d:  38  Vict.  e.  57), 

9.7. 

Where  real  property  and  a  policy  of 
insuraatce  have  been  included  in  one  mort- 
gage-deed,  to  secure  one  indivisible  amount , 
and  aU  subject  to  one  and  the  same  proviso 
for  redemption,  and  the  mortgagee  has 
been  in  possession  of  the  property  for  more 
than  twelve  years  wWumt  giving  any 
acknowledgment  of  the  title  of  the  mort- 
« gagor,  so  that  the  right  of  the  mortgagor  to 
redeem  the  land  has  become  barred  by  the 
Reed  Property  Limitation  Act,  1874,  the 
right  to  redeem  the  policy  vriU  also  be 
barred. 

By  two  indentures  and  a  surrender 
-certain  freeholds  and  copyholds  and  a 
policy  of  insurance  were  assured  to  Job 
Watson  to  secure  the  sum  of  9002.  and 
interest.  The  question  in  the  action 
•arose  under  the  second  deed. 

By  that  deed,  dated  July  1, 1869,  and 

made  between  cFoseph  Charter,  of  Somer- 

sham,  in  the  county  of  Huntingdon,  and 

the  plaintiff,  Sarah  Charter,  his  wife,  of 
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the  one  part,  and  Job  Watson,  of  Homing- 
ford  Grey,  in  the  same  county,  of  the 
other  part,  it  was  witnessed  that  in  con- 
sideration of  a  sum  of  350Z.  Joseph 
Charter  and  his  wife  granted  certain  free- 
hold lands  and  a  windmill  to  Job  Watson 
in  fee,  subject  to  the  proviso  for  redemp- 
tion thereinafter  contained;  and  the 
indenture  also  witnessed  that  for  the  con- 
siderations aforesaid  Joseph  Charter  and 
his  wife  covenanted  to  surrender  certain 
copyholds  to  such  uses  as  Job  Watson 
should  by  deed  appoint,  and  in  default  to 
the  use  of  Job  Watson,  his  heirs  and 
assigns  for  ever,  subject  to  the  proviso  for 
redemption  thereinafter  contained;  and 
the  indenture  further  witnessed  that  for 
the  considerationsaforesaid  Joseph  Charter 
assigned  to  Job  Watson,  his  executors, 
administrators,  and  assigns,  all  that  policy 
of  assurance  on  the  life  of  Joseph  Charter 
in  the  Eoyal  Insurance  Co.  for  1002., 
dated  April  28,  1860,  and  numbered 
6,368,  together  with  all  bonuses,  benefits, 
and  advantages  to  be  recovered  by  virtue 
of  the  said  policy,  and  all  the  estate  and 
interest  therein  of  Joseph  Charter,  to 
hold  the  said  policy  of  assurance  to  Job 
Watson,  his  executors,  administrators,  and 
assigns,  absolutely,  subject  nevertheless 
to  the  proviso  for  redemption  thereinafter 
contained — that  was  to  say,  that  if  Joseph 
Charter  or  his  wife  should  pay  to  Job 
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Watson,  his  executors,  administrators,  or 
assigns,  the  sum  of  350Z.,  with  interest  at 
51.  per  cent.,  on  October  11,  1869,  then 
Job  Watson,  his  heirs  or  assigns,  would 
reconvej  or  reassure  the  freehold  here- 
ditaments, free  from  all  incumbrances 
created  by  him  or  them,  to  the  like  uses 
as  the  same  were  then  vested,  and  release 
and  discharge  the  copyhold  heredita- 
ments, and  reassign  the  policy  of  assur- 
ance. The  deed  '  contained  the  usual 
covenants  and  provisions,  and  included  a 
covenant  by  Joseph  Charter,  during  the 
continuance  of  the  security,  to  pay  the 
premiums  on  the  policy  of  insurance,  and 
in  case  the  same  should  become  void,  to 
do  all  necessary  acts  for  effecting  and 
keeping  on  foot  a  similar  insurance,  and 
deliver  to  Job  Watson  the  receipt  for  each 
premium  on  such  insurance  within  seven 
days  after  it  should  have  fallen  due ;  in  de- 
fault whereof,  Job  Watson,  his  executors, 
administrators,  or  assigns,  might  keep  on 
foot  such  insurance  and  recover  the  costs 
thereof  with  interest. 

The  copyholds  were  surrendered  in  ac- 
cordance with  the  covenant.  No  interest 
was  paid  by  Joseph  Charter  or  Sarah 
Charter  after  1871 ;  and  in  1872  Job 
Watson  entered  into  possession  of  the 
freehold  and  copyhold  estates  under  the 
mortgage-deeds,  and  collected  the  rents 
and  profits. 

Previously  to  1876  Joseph  Charter 
made  default  in  paying  the  premiums  on 
the  policy  for  lOOt,  and  it  had  been  kept 
on  foot  by  and  at  the  cost  of  Job  Watson 
and  his  executrix. 

On  September  16,  1881,  Job  Watson 
died,  and  the  defendant,  Charlotte  Amelia 
Watson,  was  the  executrix  of  his  will,  and 
remained  in  possession  of  the  mortgaged 
property. 

•  Joseph  Charter  died  intestate  on  July 
27,  1897,  leaving  the  plaintiff,  Sarah 
Charter,  his  widow,  and  the  plaintiff, 
George  William  Charter,  his  heir-at-law. 
Letters  of  administration  to  the  estate  and 
effects  of  Joseph  '  Charter  were  subse- 
quently granted  to  G.  W.  Charter. 

The  Royal  Insurance  Company,  who 
were  also  made  defendants  to  the  action, 
threatened  to  pay  the  \00L  secured  by  the 
policy  to  Charlotte  Amelia  Watson,  unless 
restrained.    There  had  been  no  acknow- 


ledgment in  writing  of  the  mortgagor'^ 
title  by  the  mortgagee,  within  the  mean- 
ing of  the  Eeal  Property  Limitation  Act,. 
1874  (37  &  38  Vict.  c.  57),  s.  7.> 

The  plaintiffs  nevertheless  claimed,  a» 
against  C.  A.  Watson,  the  usual  accounts 
and  enquiries  as  against  a  mortgagee  in^ 
possession,  and  redemption  and  recon- 
veyance of  the  freehold  and  copyhold 
estates,  and  of  the  policy  of  lOOL,  upon 
payment  to  the  defendant  of  so  much  (if 
anything)  as  should  be  found  due  to  her. 
And  against  both  defendants  the  plaintiffs- 
claimed' an  injunction  to  restrain  the  de- 
fendant company  from  paying  the  100/. 
to  C.  A.  Watson  until  a  proper  account^ 
was  furnished. 

The  defendant  C.  A.  Watson  pleaded, 
in  her  defence,  that  Joseph  Charter  and 
Sarah  Charter  had  abandoned  all  right  to 
the  equity  of  redemption  in  respect  of  th& 
mortgaged  premises,  and  she  relied  upon 
the  Statutes  of  Limitation  (3  &  4  Will.  4^ 
c.  27,  3  &  4. Will.  4.  c.  42,  and  37  &  Z& 
Vict.  c.  57)  as  a  defence  to  the  action. 

The  Royal  Insurance  Company  did  not 
appear  at  the  trial,  and  were  struck  out 
as  defendants. 

JEJ,  P,  S.  Counsel  and  R.  Bertrand 
Jackson^  for  the  plaintiffs. — There  is  no 
Statute  of  Limitations  applicable  to  a 
mortgage  of  a  policy  of  insurance,  and  the 
plaintiffs  are  entitled  to  redeem  it.  It  is. 
a  new  point,  and  there  is  no  authority  on 
it.  The  plaintiffs  are  entitled  to  redeem 
in  equity,  and  cannot  be  deprived  of  their 
right  unless  by  express  Act  of  Parliaments 
The  difficulty  here  has  been  created  by 
the  acts  of  the  other  side.     If  the  policy 

(1)  The  Real  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  67),  s.  7,  provides : 

**  When  a  mortgagee  shall  have  obtained  the 
possession  or  receipt  of  the  profits  of  any  land 
or  the  receipt  of  any  rent  comprised  in  his 
mortgage,  the  mortgagor,  or  any  person  claim- 
ing through  him,  shall  not  bring  any  action  or , 
sait  to  redeem  the  mortgage  but  within  twelve 
years  next  after  the  time  at  which  the  mort- 
gagee obtained  such  possession  or  receipt, 
unless  in  the  meantime  an  acknowledgment  in 
writing  of  the  title  of  the  mortgagor,  or  of  hia 
right  to  redemption,  shall  have  been  given  to 
the  mortgagor  or  some  person  claiming  his. 
estate,  or  to  the  agent  of  such  mortgagor  or 
person,  signed  by  the  mortgagee  or  the  person 
claiming  through  him.  .  .*' 
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bad  been  assured  by  a  separate  deed,  there 
would  have  been  no  question  about  it. 
In  effect  the  policy  is  assigned  by  way  of 
collateral  security,  and  the  defendant  must 
be  held  to  have  abandoned  his  right  to 
the  collateral  security  when  he  elected  to 
take  the  freeholds  and  copyholds — Dyson 
V-  Morris  [l842].* 

Warrington,  Q.C.j  and  Ribtonj  for  the 
defendant  C.  A.  Watson. — ^The  defendant 
is  legal  assignee  of  the  policy.  The  plain- 
tiffs cannot  come  after  this  lapse  of  time 
to  recover  money  due  on  it.  The  Court 
of  Chancery  will,  in  cases  of  personal  pro- 
perty, act  by  analogy  to  the  Statutes  of 
limitations,  and  will  apply  the  same  limit 
of  time  and  the  same  rules  as  the  Legis- 
lature has  provided  shall  be  applied  to 
the  redemption  of  land.  In  the  case  of 
ffovenden  v.  AnneaUy  (Lord)\\%Q%\ ^  Lord 
Eedesdale  said  that  Courts  of  equity  were 
within  the  spirit  and  meaniog  of  the 
Statute  of  Limitations,  and  act  in  obedience 
to  them.  A  similar  analogy  was  applied 
in  the  case  of  Harrison  v.  HoUins  [18I2],* 
and  in  that  of  Hastings,  In  re  ;  HaUeU 
v.  Hastings  [l887].*  The  Court  will  in  all 
cases  discountenance  a  stale  demand.  If 
a  different  rule  is  to  be  applied  to  personal 
property  than  that  applicable  to  real  pro- 
perty, both  comprised  in  the  same  deed, 
the  difficulties  would  be  inconceivable. 
The  right  to  redeem  the  land  having  gone, 
the  right  to  redeem  the  policy  has  also 
gone,  and  the  defendant  is  entitled  to 
receive  the  policy  moneys.  Even  if  not, 
the  defendant  has  a  lien  on  the  policy  for 
the  money  paid  for  premiums. 

E.  F.  S.  Counsel,  in  reply. — ^The  cases 
cited  on  the  other  side  are  distinguishable, 
for  in  them  it  was  a  question  of  drawing 
an  analogy  between  legal  and  equitable 
interests ;  here  it  is  a  case  of  mtiking  a 
statute  which  is  applicable  only  to  real 
property  apply  to  personalty.  In  the 
case  of  Mellersh  v.  Broum  [l89o],^  which 
was  the  case  of  a  mortgage  of  personalty, 
the  Court  was  asked  to  act  upon  the 
analogy  of  the  statute  applicable  to  mort- 
gages of  real  estate,  and  declined  to  do  so. 

(2)  1  Hare,  413. 

(3)  2  Sch.  Sc  Let  607. 

(4)  1  Sim.  &  S.  471. 

(6)  56  L.  J.  Ch.  631 ;  36  Ch.  D.  94. 
(6)  60  L.  J.  Ch.  43 ;  46  Ch.  D.  226. 


Kay»  J-f  said, ''  I  never  heard  that  a  Court 
of  equity  is  under  any  obligation  to  follow, 
afi  regai^  personal  estate,  the  analogy  of 
a  statute  which  applies  to  real  estate.'' 

Kbkbwich,  J. — ^The  novelty  qf  the 
question  falling  for  decision  is  cer-.  . 
tainly  somewhat  strange,  seeing  that 
mortgages  which  include  freehold,  copy- 
hold, and  leasehold  estates,  some  or  one  of 
them,  and  also  chattels,  and  particularly 
policies  of  assurance,  are  extremely  com- 
mon. One  would  have  tbopght  that  ere 
now  the  question  had  arisen  and  been  dis- 
cussed and  decided  respecting  the  kipse  of. 
the  equity  of  redemption  as  regards 
chattels,  or  other  like  interests,  when  it 
was  gone  as  regards  freeholds,  copyholds, 
or  leaseholds.  However,  neither  counsel 
has  been  able  to  produce  any,  authority 
which  bears  at  all  directly  upon  the  point, 
and  there  is  none  apparently  to  be  found. 
Nor  can  I  recall  any  case  ii^  my  own  ex- 
perience or  in  the  books  where  the  pre- 
cise point  has  ever  arisen. 

The  poiot  arises  very  cleanly  here.  It 
cannot  be  denied  that  owing  to  the  lapse 
of  time  and  the  Real  Propeirty  Limitation 
Act,  1874,^  the  plaintiffs  are  now  de- 
barred from  insisting  upon  their  right  to 
redeem  the  freehold  and  copyhold  here- 
ditaments comprised  in  the  mortgage  of 
July  1,  1869.  It  is  not  denied  that  more 
than  twelve  years  have  elapsed  since  pos- 
session was  taken  by  the  mortgagee,  and 
there  is  no  acknowledgment  in  writing 
within  the  terms  of  the  statute  to  keep 
alive  the  equity  of  redemption.  But  the 
mortgage-deed  contains  this  policy  of  in- 
surance, and  the  question  arises  whether, 
as  regards  this  policy  also,  the  right  to 
redeem  is  gone.  I  am  asked  to  say  that 
it  is  gone  mainly  on  the  ground  that  the 
Court  ought  to  apply  the  analogy  of  the 
statute ;  and  reference  has  been  made  to 
the  well-known  judgment  of  Lord  Redes- 
dale  in  the  case  of  Hovonden  v.  AnnesUy 
(Lord),^  where  he  accepts  the  appjioation 
of  the  analogy.  The  answer  to  that  is 
the  one  which  was  given  by  counsel  for 
the  plaintiffs  in  reply — xninely,  that  here 
I  am  not  considering  the  application  of  a 
statute,  which  may  be  sadd  only  to  affect 
legal  interests,  to  equitable  ^  interests,  but 
I  am  asked  to  apply  by  analogy  a  statute, 
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which  in  distiiict  terms  onlj  touches  land, 
to  an  entirely  different  property,  sach  as 
a  policy  of  insurance,  which  is  personal 
estate ;-  and  I  am  asked  to  do  that,  not- 
withstanding the  fiict  that  it  is  also  ad- 
mitted that  there  is  no  statute  touching 
such  property  as  that.  If  I  were  to 
attempt  to  apply  the  statute  by  analogy, 
I.  should  be  doing  something  quite  de- 
ferent from  what  Lord  Redesdale  did, 
and  what  has  been  done  by  the  Courts  of 
Chancery  again  and  again.  What  Lord 
Redesdale  said  was  substantially  this : 
that  where  a  statute  does  not  pur- 
port to  bind  equitable  interests,  it  cannot 
be  applied  directly  to  such  interests,  but 
the  Court  will  apply  it  by  analogy,  and  so 
in  dealing  with  equitable  interests  will 
treat  itse^as  bound  by  the  statute,  which 
in  terms  only  touches  legal  interests. 
It  seems  to  me  to  be  very  difficult  from 
that  to  argue  that  a  statute  which  applies 
to  land  shall  be  applied  by  analogy  to 
a  policy  of  assurance.  I  do  not  see  my 
way  to  act  upon  any  such  principle.  I 
think  I  should  be  making  an  analogy  of 
my  own,  and  one  which  I  do  not  say  is 
ill  founded ;  but,  being  fully  aware  of  the 
great  danger  of  analogies,  I  hesitate  to 
create  one  on  the  present  occasion. 

Then  it  is  said  that  the  plaintiffs'  claim 
here  is  in  the  nature  of  a  stale  demand. 
[His  Lordship  then  considered  that  de- 
fence, and  said  that  he  would  be  reluctant, 
on  the  £stcts  before  him,  to  decide  against 
the  plaintiffs  on  that  ground,  and  pro- 
ceeded:] 

I  propose  to  deal  with  the  case  on  a 
somewhat  different  footing,  and  to  treat 
it  as  raising  an  entirely  novel  question, 
and  endeavour  to  deal  with  it  strictly  on 
principle.  On  reflection,  I  think  the  prin- 
ciple on  which  I  propose  to  deal  with  it 
is  sound.  This  is  a  mortage  of  freehold 
and  copvhold  hereditaments  and  of  a 
policy  of  insurance.  The  fact  that  there 
is  copyhold  property  really  makes  no  dif- 
ference, except  that  it  introduces  a  separate 
witnessing  part.  My  conclusion  would  be 
th^  same  if  there  were  no  copyholds,  but 
only  freeholds  and  the  policy.  The  mort- 
gage-deed is  dated  July  1,  1869,  and 
convey^  the  freeholds  to  the  mortgagee 
in  fee  in  the  usual  way,  ***aubject  never- 
theless to   the    provisp  for    redemption 


hereinafter  contained."    But  the  proviso 
does  not  follow,  as  there  is  another  wit- 
nessing part  which  is  a  conveyance  of  the 
copyholds  in  the  usual  form  of  a  covenant 
to  surrender.     These  copyholds  are  also 
to  be  surrendered  to  the  use  of  the  mort- 
gagee,  ''subject    to  the  proviso  for  re- 
demption hereinafter  contained."     Again 
the  proviso  for  redemption  is  postponed^ 
because  there  is  a  third  witnessing  part 
containing  the  assignment  of  the  policy. 
That  is  assigned  to  the  mortgagee,  his 
executors,  administrators,  and  assigns,  and 
is  ''  subject  to  the  proviso  for  redemption 
hereinafter  contained."     Heading  the  deed 
up  to  that  point,  one  sees,  knowing  what  a 
mortgage-deed  is,  that  all  these  three  pro- 
perties are  intended  to  form  one  security. 
You  may  call  one  or  other  collateral,  if 
you  please,  and  you  use  the  term  with 
perfect  accuracy,  but  all  together  consti- 
tute one  security.     Each  is  collateral  to 
the  other.    There  is  no  particular  security 
with  another  as  surety  for  it.    You  know 
that,  before  you  come  to  the  proviso  for 
redemption,  but  that  proviso  makes  it 
perfectly  clear.    If  the  money  is  paid, 
principal  and  interest,  by  the  very  day, 
then,  according  to  the  exigency  of  the 
contract,  there  is  to  be  a  reconveyance  not 
of  the  freeholds,  or  of  the  copyholds,  or  of 
the  policy,  but  of  the  freeholds,  copyholds, 
and  policy  all  together.     It  would  be  im- 
possible for  either  party  to  say  that  re- 
demption of  the  property  could  be  com- 
plete without  payment  of  the  whole  of 
the  money  secured  by  the  mortgage,  and 
a  reconveyance  of  the  whole  mortgaged 
property.    There  is  one  indivisible  security 
for  one  indivisible  amount.     I  need  not 
dwell  upon  the  rest  of  the  deed,  because 
there  are  different  provisions  respecting 
different  parts  of  the  property,  including 
provisions  for  keeping  up  the  policy,  and 
with  power  for  the  mortgagee  to  spend 
money  for  that  purpose.  How,  then,  is  that 
proviso  for  redemption  to  be  read )  I  always 
wish  to  avoid  being  pedantic,  but  one  has 
to  remind  oneself  that  the  clause  which 
limits  the  time  for  payment,  and  which 
makes  the  conveyance  absolute  and  the 
property  conveyed  the  property  of  the 
mortgagee,  unless  payment  be  made  on 
the  particular  day  named  according  to 
the  letter,  has  always  been  considered  by 
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Courts  of  equity  as  not  fixing  a  particular 
day  once  for  all,  but  as  constituting  the 
transaction  a  mortgage,  and  making  the 
property  a  security  only,  and  providing 
that,  as  long  as  the  money  is  forthcoming 
when  it  is  required  and  interest  ia  paid  in 
the  meantime,  the  mortgtlgor  is  entitled 
to  redeem.  Before  the  passing  of  the 
Statute  of  Limitations  in  question  a  cer- 
tain limit  was  laid  down  by  the  Court, 
but  that  was  done  away  with  by  the  Ileal 
Property  Limitation  Act,  1874,  which 
provides  that  the  right  of  redemption  is 
not  gone  unless  a  certain  time — twelve 
years — has  expired,  and  there  has  been  no 
acknowledgment.  When  that  time  has 
expired  the  right  of  the  mortgagor  has 
gone,  and  the  mortgagee  may  retain  the 
property  strictly,  whether  at  law  or  in 
equity.  So  that  if  the  mortgagor  has  not 
paid  the  sum  secured  by  a  certain  day,  and 
there  has  been  no  subsequent  acknowledg- 
ment by  the  mortgagee,  the  result  is  that 
the  right  of  redemption  is  gone.  I  have 
already  pointed  out  that  the  right  of  redemp- 
tion is  not  as  to  one  part  of  the  property 
but  as  to  the  whole ;  the  result  is,  the 
right  is  gone  as  to  the  whole,  as  much  as 
regards  the  policy  of  insurance  as  it  is  as 
regards  the  land.  And  this  ia  so,  not 
because  the  right  to  redeem  the  policy  is 
barred  by  the  statute,  or  by  applying  the 
statute  by  analogy,  but  because,  it  being 
impossible  that  the  mortgagor  can  now 
require  a  reconveyance  of  the  land,  it  is 
equally  impossible  for  him  to  require  an 
assignment  of  the  policy,  because  the 
policy  and  the  land  are  together  the 
security  for  the  debt. 

That  seems  to  me  to  be  entirely  consis- 
tent with  the  principles  upon  which 
mortgages  have  been  administered  in 
equity,  and  with  what  is  intended  in  the 
books  on  equity.  Upon  that  ground  it 
seems  to  me  that  the  plaintifis  &il.  They 
cannot  now  redeem  the  policy  without 
paying  the  principal,  interest,  and  costs 
due  in  respect  of  the  whole  debt.  They 
cannot  make  the  mortgagee  accept  the 
money  as  regards  the  land  because  they 
are  barred  from  their  right  of  redemption 
as  regards  the  land,  and  they  cannot  there- 
fore redeem  the  policy  either.  It  comes 
back  to  this,  that  where  you  have  a  case 
of  land  and  a  policy  comprised  in  one 


security,  if  the  plaintifik  cannot  bare  back 
the  land  alone  they  cannot  have  baok'the. 
policy.  I  think  this  is  a  sounder  view  to 
take  than  to  apply  the  sti^ute  by  analogy. 
There  should  be  a  declaration  that  the 
Court,  being  of  opinion  that  the  plain^i£& 
are  barred  by  the  statute  from  redeeming 
the  fi:«eholds  and  copyholds,  they  cannot 
redeem  the  policy.  There  will  therefore 
be  judgment  for  the  defendants  with 
costs. 


Solicitors—Savory,  Pryor  k  Blagden,  for  plain- 
tiffs; Frank  Woodbridge,  agent  for  Henry 
Watson,  Bedford,  for  defendant. 

[JReporied  by  O,  Maoan^  Esq., 
JSaarriiter*at'La/m. 


North,  J. 

1898. 
Nov. 
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BENSON,  In  re; 

ELLETSON  V.  PIUiBBS. 


Fradiee^  Payment  into  Court  an  Motio>n 
—  Admission  by  DtfendoMt  —  Money  Re-, 
ceived  by  Defendant^  btU  Paid  Away, 

The  plaintiff  and  defendant  toere  co- 
trustees. In  August^  1898,  the  plaintiff 
became  ahsolutdy  entitled  to  the  whole  of 
the  trust  estate.  Shortly  afterwards  the 
plaintiff  and  defendamt  transferred  certain 
shares  {forming  part  of  the  trust  estate) 
into  the  name  of  the  defendant.  The  de- 
fendant sold  and  trawferred  these  shares 
to  a  purchaser^  and  received  the  purchase- 
money,  77*6  plaintiff  moved  for  an  order 
thai  Vie  defendant  should  pay  the  purchase- 
money  into  Court  {the  defendant  alleging, 
and  the  plaintiff  denying,  that  it  had 
ceased  to  be  trust  money).  The  defendant; 
in  his  affidavit  in  answer  to  the  motion^ 
said  that,  before  any  question  was  raised^ 
he  in  good  faith  paid  away  all  the  pur- 
chase-money, and  that  he  had  no  power 
over  the  shares  ;  but  he  did  not  say  Oiat  he 
had  no  power  over  the  purchase-money : — 
Held,  that  he  must  be  ordered  to  pay  the 
purchase-money  into  Court. 

Motion  by  the  plainti£f,  Richard  W. 
Elletson,  that  the  defendant,  Ernest  J. 
Fillers,  might  be  ordered    to  pay  into 
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Oonity  to  the  oredifc  of  the  action,  the  sum 
of  2,075^.|  being  the  amount  received  by 
him  in  respect  of  the  sales  of  certain 
ordinary  and  preference  shares  in  the 
Fishponds  and  Bedminster  Brick  and  Tile 
Oo.|  Ltm.,  forming  part  of  the  residuary 
estate  of  William  Benson,  deceased. 

William  Benson  died  in  December, 
1888,  having  by  his  will  given  all  his 
property  to  his  wife,  Margaret  Benson, 
for  her  life ;  and,  after  her  death  (in  the 
events  which  happened),  to  the  plaintiff 
absolutely.  And  he  appointed  the  plain- 
tiff and  the  defei;idant  to  be  the  executors 
and  trustees  of  his  will. 

Margaret  Benson  (the  wife  of  the  tes- 
tator)  died  on  August  21,  1898 ;  and 
thereupon  the  plaintiff  became  entitled  to 
have  the  whole  of  the  residuary  estate 
transferred  to  him. 

At  the  time  of  Mrs.  Benson's  death, 
these  preference  and  ordinary  shares  were 
standing,  in  the  books  of  the  company, 
in  the  joint  naifies  of  the  plaintiff  and  the 
defendant. 

In  September,  1898,  a  meeting  took 
place  between  the  plaintiff  (who  is  a 
country  gentleman  living  in  Yorkshire) 
and  the  defendant  (who  is  a  solicitor). 

At  this  meeting  six  transfers  were 
executed.  They  were  all  in  the  same 
form,  and  purported  to  be  made  in  con« 
sideration  of  ten  shillings  paid  by  the 
transferee.  By  three  of  them,  trust  pro- 
perty to  the  amount  of  about  10,000Z. 
was  transferred  by  the  plaintiff  and  de- 
fendant to  the  plaintiff.  And,  by  the 
other  three,  the  said  preference  and  ordi- 
nary shares  were  transferred  by  the 
plaintiff  and  defendant  to  the  defendant. 
It  was  admitted  that  these  shares  formed 
part  of  the  residuary  estate  of  the  tes- 
tator. 

The  defendant  was  at  this  time  the 
solicitor  of  the  plaintiff.  He  alleged  that 
the  plaintiff  had  made  him  a  present  of 
these  shares.  This  was  denied  by  the 
plaintiff. 

The  defendant,  in  his  affidavit  made  in 
opposition  to  the  motion,  said  that  he  had 
sold  all  the  preference  and  ordinary 
shares,  and  had  received  the  purchase- 
money  for  them,  and  had  transferred  them 
to  the  purchasers  thereof  He  alno  said, 
^  All  this  was  done  before  any  proceedings 


were  commenced  against  me,  and  before 
any  intimation  of  any  such  proceedings 
was  given,  and  before  I  was  aware  of  any 
objection  to  the  said  transfers.  The  pur- 
chase-money did  not  amount  to  so  much 
as  2,0752.  Before  any  question  was  raised 
as  to  the  said  transfers,  I,  in  good  feith, 
paid  «way  and  disposed  of  all  the  said 
purchase-money  in  the  belief  that  I  was 
entitled  thereto,  and  no  part  thereof  is 
now  in  my  hands ;  and  I  have  no  power 
over  the  said  preference  and  ordinary 
shares  or  any  of  them." 

Vernon  Smithy  Q*C,,  and  Eibton,  for  the 
motion.— The  sum  of  2,025Z.,  which  we 
believe  to  be  the  total  amount  of  the  pur- 
chase-money received  by  the  defendant  in 
respect  of  these  shares,  should  be  paid 
into  Court.  "  A  man  who  has  received 
money,  which,  if  he  had  it  in  his  hands 
to-day,  he  would  be  ordered  to  pay  into 
Court,''  cannot  ''escape  by  stating  that 
he  paid  the  money  away  yesterday  to 
some  one,  to  whom  he  had  no  right  to 
pay  it" — Cromptan  and  Evaruf  Union 
Batik  V.  Burton  [l895].^  The  other  side 
may  rely  upon  NwiUe  v  MaUheuyman 
[1894]^  and  Niater  v  HoUand  [l894]*; 
but  in  each  of  those  cases  the  facts  were 
quite  different. 

Maenaghienj  Q.C.y  and  Christopher 
Jamea^  for  the  defendant. — The  Court  will 
not,  upon  interlocutory  motion,  order  a 
defendant  to  pay  into  Court  money  which 
he  admits  to  have  been  in  his  haiids  but 
which  he  has  paid  away — Neville  v. 
M(Utheumian^ axid NuUei'v.  HoUand.^  The 
simple  question  here  is,  whether  there 
was  a  gift  of  these  shares  to  the  defendant 
or  not.  The  plaintiff  by  his  notice  of 
motion  is  really  asking  for  execution 
first  and  judgment  afterwards. 

Vernon  Smith,  Q.C.,  in  reply. — In 
Crompton  and  Evans*  Union  Bank  v. 
Burton^  there  was  clear  and  distinct 
evidence  as  to  how  the  money  (not  ordered 
to  be  paid  into  Court)  had  been  disposed 
of.     There  is  no  such  evidence  here. 

North,  J. — In  this  case  I  have  come 
to  the  conclusion  that  the  money  ought  to 

(1)  64  L.  J.  Ch.  811 ;  [1896]  2  Ch.  711. 

(2)  63  L.  J.  Ch.  734 ;  [1894]  3  Ch.  3i5. 
(8)  63  L.  J.  Ch.  932 ;  [1894]  3  Ch.  408. 
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he  laooght  into  Court.  The  defendant 
•daiins  to  retain  the  shares  transferred  to 
him  as  his  own,  npon  the  ground  that 
{although  down  to  that  time  they  were 
hejond  all  question  part  of  the  trust 
estate)  they  were  the  subject  of  a  present 
made  by  the  plaintiff  to  him  on  that 
occasion.  The  transfers  are  all  in  exactly  the 
same  form,  in  consideration  often  shillings 
being  paid.  The  plaintiff  was  a  country 
^ntleman,  living  in  Yorkshire,  and  one 
of  the  trustees  of  the  will  The  defendant 
was  the  other  trustee  of  the  will,  the 
person  who  had  the  manaf^ement  of  the 
trust,  and  a  solicitor ;  and  he  also  was  the 
solicitor  of  the  plaintiff.  He  claims  this 
present  from  the  plaiutiff  on  the  ground 
-of  some  benefit  which  he  says  he  had  done 
to  the  testator's  estate  several  years  before. 
According  to  the  plaintiff's  account,  when 
these  transfers  were  produced  to  him  for 
signature  no  explanation  was  given  to 
iiim,  but  they  were  produced  as  transfers 
by  which  it  was  intended  to  vest  in  him 
the  trust  estate,  which  previously  had  been 
vested  in  the  trustees.  That  that  is  the 
case  to  the  extent  of  10,000^.  is  quite 
•clear.  But  the  defendant  says  there 
wajB  this  deliberate  gift  to  him.  There  is 
not  one  word  in  writing  of  any  kind  pro- 
-duced  to  support  this,  except  that  the 
defendant  is  named  as  the  transferee.  As 
iBoon  as  the  plaintiff  became  aware  of  what 
was  claimed  by  the  defendant,  he  took 
^proceedings  disputing  the  defendant's 
story. 

The  defendant  has  made  an  affi- 
^vit  in  which  he  says  that  his  story  is 
^xnrect,  and  that  he  is  entitled  to  this 
property  as  a  gift,  and  that  it  had  ceased 
to  be  trust  money.  Of  course,  if  it  is 
clearly  established  that  there  was  a  gifb 
to  him  by  the  plaintiff  made  deliberately 
and  knowingly,  under  such  circumstances 
that  the  solicitor  is  entitled  to  retain  it, 
then  it  ceased  to  be  trust  money.  But 
unless  that  is  dearly  made  out  it  is  im- 
possible to  say  that  it  has  ceased  to  be 
trust  money.  That  is  the  question  to  be 
-decided  at  the  trial  of  this  action,  and  I 
4]o  not  doubt  I  shall  have  the  opportunity 
{when  the  case  is  tried)  of  seeing  the 
parties  and  hearing  what  they  themselves 
fiay,  and  not  have  merely  to  rely  on  affi- 
davit evidence.  At  present  it  is  impossible 


to  say  that  the  Court  ought  to  be  satisfied 
that  the  property  has  ceased  to  be  trust 
money.  In  my  opinioii  it  is  a  question  to 
be  decided  at  the  trial  of  the.  action, 
whether  this,  which  unquestionably 
was  trust  money  at  one  time,  has 
ceased  to  be  trust  money,  and  become 
the  sole  property  of  the  defendant. 
Does  it  make  any  difference  that  these 
shares  have  been  sold  by  the  defendant, 
and  the  money  received  by  him  1  In  my 
opinion  it  does  not.  If  the  shares  would 
have  to  be  kept  as  the  proper  subject  of  a 
trust  and  secured,  I  think  it  follows  that 
the  money  received  in  respect  of  the  shares 
should  equaUy  be  secured. 

Two  points  have  been  made  with 
respect  to  these  shares.  The  first  is,  that 
it  is  not  known  how  much  has  been  re- 
ceived. The  sum  of  2,075^.  was  arrived 
at  by  the  plaintiff  from  looking  at  the 
transfers  executed  by  the  defendant,  and 
seeing  what  the  purchase- money  was.  On 
looking  at  them,  the  purchase-money  re- 
ceived (according  to  the  face  of  the  trans- 
fers) is  not  2,075/.,  but  2,025/.;  the 
difference  seems  owing  to  the  fact  that 
the  last  two  transfers  for  25/.  each  have 
not  been  executed,  and  are  apparently  in- 
complete. I  think  there  is  here  prima 
faeie  evidence  that  2,025/.  has  been  re- 
ceived. The  transfers  indicate  that  2 ,025/. 
was  paid  to  the  vendor ;  and  all  he  tells 
me  in  his  affidavit  is  that  he  did  not 
receive  as  much  as  2,075/.  I  do  not  intend 
to  treat  that  as  a  statement  that  he  haa 
not  received  anything  at  all.  I  have,  on 
the  evidence,  sufficient  to  explain  what  I 
think  he  refers  to  when  he  says  that  he 
has  not  received  as  much  as  2,075/.  Then, 
according  to  his  affidavit,  he  has  dealt 
with  the  shares  in  this  way.  [His  Lord- 
ship read  the  passage  from  the  defendant  s 
affidavit  above  set  out.]  I  note  the 
difference  in  the  way  in  which  he  speaks 
of  the  shares,  and  the  proceeds  of  the 
shares.  He  says  that  he  has  no  power 
over  the  shares  which  he  has  sold,  but  he 
does  not  say  he  has  no  power  over  the 
money  he  has  received.  He  says  he  has 
disposed  of  the  money  in  good  faith,  and 
that  he  is  entitled  to  treat  the  money  as 
his  own.  That  is  a  very  serious  question, 
to  be  tried  at  the  hearing  of  the  action, 
and  I  cannot  attach  more  weight  to  what 
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he  Bays  about  good  £Edth  in  parting  with 
the  shares  than  to  what  he  says  about 
good  faith  in  parting  with  the  proceeds 
of  them.  In  other  words,  I  cannot  accept 
his  statement  as  conclusive  of  the  matter. 
He  says,  *^  I  paid  away  and  disposed  of 
all  the  purchase-money  in  the  belief  that 
I  was  entitled  thereto,  and  no  part  thereof 
is  now  in  my  hands."  But  he  does  not 
say  that  the  money  is  not  in  his  power  or 
under  his  control.  He  does  not  go  on  to 
make  that  statement  as  to  the  money 
which  he  does  immediately  afterwards  as 
to  the  shares  themselves.  There  is  not 
sufficient  in  that  affidavit  to  relieve  him 
from  the  liability  of  paying  the  2,025/. 
into  Court.  The  money,  therefore,  must 
be  paid  into  Court  within  a  month. 

Solicitors — Meredith,  Roberts  &  Mills,  agents 
for  Perham  &  Son,  Bristol,  for  plaintiff; 
Indermaur  Sc  Brown,  agents  for  Press,  Inskip  k 
Press,  Bristol,  for  defendant. 

[Reported  by  J.  E.  Efome,  Egq.f 
Barritter-at'Law, 


BOMXB,  J. 

1898. 

Oct.  26,  26. 

Nov.  8. 


WAUTON  V,   COPPAED. 


Covenant  —  Construction  —  **  NoUe  or 
wuiaanee  ** — Boys'  School, 

A  covenant  running  with  the  landj  after 
prohibiting  the  exercise  of  various  specified 
trades  of  an  offensive  character,  continued : 
"  Or  any  trade  or  business  or  occupation 
whatsoever  whereby  any  unwholesome  or 
offensive  or  disagreeable  matter,  deposit,  or 
Jluid,  or  any  injurious  or  offensive  or  die- 
€igreeable  noise  or  nuisance,  shall  or  may 
be  collected,  occasioned,  caused,  or  made  "  : 
— Held,  that  on  the  true  construction  of 
the  covenant,  a  boyt^  school  carried  on  in 
the  ordinary  way  would  constitute  a 
breach^  as  the  conduding  words  could  not 
be  h^ld  limited  to  trades  or  businesses 
ejusdem  generis  as  those  specified, 

Tod-Heatley  v,  Benham  (58  L.  J.  Ch. 
83 ;  40  Ch.  D.  80)  followed. 


Action  for  rescission  of  a  contract  of 
sale. 

The  plaintiff,  being  in  need  of  pre- 
mises for  the  purpose  of  carrying  on  a 
boys*  school,  entered  into  ,  negotiation 
with  an  auctioneer  who  was  endeavouring 
to  sell  a  freehold  house  and  grounds  at 
Tunbridge  Wells  belonging  to  the  defen- 
dant, and  agreed  to  purchase  the  same 
on  the  terms  of  certain  printed  particu* 
lars  and  conditions  of  sale,  which  con* 
tained  a  statement  that  the  property  waa 
sold  subject  to  the  covenants  and  pro- 
visions contained  in  a  deed  of  covenant 
dated  in  1851.  Before  this  agreements 
was  come  to,  the  auctioneer,  in  answer 
to  enquiry,  informed  the  plaintiff  that 
the  property  was  not  subject  to  any 
restrictive  covenants  which  would  inter- 
fere with  the  purpose  for  which  the 
plaintiff  required  the  premises — ^namely^ 
the  carrying  on  thereon  of  a  large  boys' 
school.  And  he  said  that  the  plaintiff 
could  not  inspect  the  deed  of  covenant, 
as  it  was  difficult  to  procure,  but  that  the 
plaintiff  could  take  it  from  him  that  the 
above  was  as  stated. 

One  of  the  covenants  contained  in  the 
deed  was  not  to  "  suffer  to  be  exercised 
or  carried  on  in  any  part  of  the  land,  or 
any  house  or  building  thereon  to  be 
erected  or  built,  the  trade  of  a  melter  or 
boiler  of  tallow  or  grease  or  resin  or 
tar  or  any  greasy  substance  or  compound 
for  any  purpose  whatsoever,  gas-maker 
or  worker,  blacksmith,  tin-workt-r,  copper^ 
smith,  brick-maker,  lime-burner,  slaugh- 
terman, catgut-spinner,  dog-skinner,  boUer 
of  horseflesh,  soap-maker,  beershop-keeper, 
brewer,  scavenger,  cow-keeper,  or  any 
trade  or  business  or  occupation  whatso- 
ever whereby  any  unwholesome  or  offen- 
sive or  disagreeable  matter,  deposit,  or 
fluid,  or  any  injurious  or  offensive  or 
disagreeable  noise  or  nuisance  shall  or 
may  be  collected,  occasioned,  caused,  or 
made. 

The  plaintiff,  on  ascertaining  the 
terms  of  the  deed,  claimed  to  rescind  the 
contract  of  purchase  on  the  ground  of 
misrepresentation  by  the  auctioneer,  and 
for  a  return  of  his  deposit  on  the  pur- 
chase-money. 

The  defendant  refusing  this^ha  brought 
the  action. 
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Evidence  was  given  by  the  owners  and 
90capier8  of  the  acljoining  house,  and  of  a 
house  about  sixty  feet  distant,  to  the 
effect  that  they  should  object  to  the  noise 
and  nuisance  of  a  boys'  school  there  as 
constituting  a  breach  of  the  covenant. 

NemOe,  Q.C,  and  MarteUi,  for  the 
plaintiff,  relied  on  Tod-Heailey  v.  Ben- 
%am  [iSSS].^ 

Warmington^  Q.C.y  Fartoell,  Q.C^  and 
RibUm^  for  the  defendant,  contended  that 
on  the  true  construction  of  the  covenant 
the  latter  words  were  intended  to  include 
only  some  trade  or  business  similar  in 
character  to  those  specified. 

RoMBB,  J. — It  is  clear  in  this  case  that 
the  plaintiff  was  induced  to  enter  into  the 
oontxact  of  which  rescission  is  sought  by 
the  representation  made  to  him  by  the 
defendant's  agent  that  the  restrictive 
covenants  to  which  the  property  was  sub- 
ject would  not  prevent  the  plaintiff  from 
carrying  on  his  school  on  the  property. 
As  Uie  agent  knew,  the  plaintiff  contem- 
plated buying  the  property  for  the  pur- 
poses of  his  school,  and  the  statement 
made  by  the  agent  was  therefore  of  the 
utmost  importance,  especially  as  the  deed 
containing  the  restrictive  covenants  to 
which  the  property  was  subject  was  not 
forthcoming,  and  the  plaintiff  had  no 
opportunity  of  seeing  it,  or  even  a  copy  of 
it.  It  is  contended  on  the  defendant's 
behalf  that  this  statement  of  his  agent 
only  amounted  to  a  representation  that 
the  deed  did  not  expressly  prevent  a  school 
being  carried  on  upon  the  property.  But, 
in  my  opinion,  the  substance  and  not  the 
mere  form  of  the  representation  has  to  be 
looked  at.  And  from  the  plaintiff's  evi- 
dence-in-chief (which  I  accept)  as  to  what 
passed  at  the  first  interview  between  him 
and  the  agent,  it  is  clear  that  the  agent's 
statement  made  then,  and  at  the  subse- 
quent interviews,  was  made  in  answer  to 
the  plaintiff's  enquiry  put  at  that  first 
interview,  when  the  plaintiff  stated  he 
wanted  the  place  for  his  school,  and  asked 
if  there  were  any  covenants  affecting  the 
property,  having  regard  to  the  purpose 
for  whidi  he  wanted  it.    And,  on  the 

(1)  58  L.  J.  Ch.  88 ;  40  Ch.  D.  80. 


evidence,  I  am  satisfied  that  what  the 
agent  in  substance  represented,  and  what 
the  plaintiff  understood  the  representa- 
tion to  be,  was  that  the  covenants  would 
not  interfere  with  the  plaintiff  in  carrying 
on  his  school  on  the  property.  It  now 
appears  that  the  covenants,  after  specially 
restraining  certain  trades  or  businesses 
from  being  carried  on,  also  provide  that 
there  shall  not  be  carried  on  upon  the 
premises  any  trade  or  business  or  occupa- 
tion whatsoever  whereby  {inter  alia)  any 
injurious  or  offensive  or  disagreeable  noise 
or  nuisance  shall  or  may  be  occasioned ^^ 
caused,  or  made.  In  my  opinion,  as  a 
matter  of  construction,  the  deed  means 
what  it  says,  and  the  covenants  cannot  be 
held  limited  to  trades  or  businesses  ejusdem 
generis  as  those  previously  specially  men- 
tioned— see  Tod'HeaUey  v.  Jknham} 

The  next  question  is  whether  the 
covenants  will  interfere  with  the  plaintiff 
in  carrying  on  his  school  in  an  ordinary 
and  reasonable  way.  Now,  I  am  satisfied 
that  if  the  plaintiff  should  be  compelled  to 
carry  out  the  contract  and  proceed  to 
carry  on  his  school  in  the  ordinary  way^' 
he  will  immediately  have  an  action 
brought  against  him  by  the  adjoining 
proprietors  to  restrain  him  from  doing 
so,  on  the  ground  that  a  disagreeable^ 
if  not  an  injurious  or  offensive,  noise  or 
nuisance  is  thereby  caused  or  made,  and  I 
think  that  action  would  succeed.  But,^ 
putting  aside  the  evidence  before  me  as  to 
what  action  or  actions  particular  adjoining 
owners  have  threatened  or  are  likely  to 
bring,  what  I  have  to  consider  is,  following 
in  substance  the  words  of  Lord  Justice 
Cotton  in  7W-//ea<Z6^v.  Benhamj^  whether 
I  am  satis6ed  by  argument  and  the 
evidence  before  me  that  reasonable  people 
living  near,  having  regard  to  the  ordinary 
use  of  their  houses  for  pleasurable  enjoy- 
ment, could  and  would  regard  the  carry- 
ing on  of  this  school  in  the  ordinary  way 
on  these  premises  as  causing  an  injurious 
or  offensive  or  disagreeable  noise  or 
nuisance.  After  hearing  the  arguments 
on  the  evidence  before  me,  I  answer  this 
question  in  the  a$rmative. 

But  then  it  is  said  on  the  defendant's 
behalf  that  the  agent's  representation  only 
amounted  to  a  statement  as  to  a  point  of 
law — ^namely,  as  to  the  true  construction 
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of  the  deed— «nd  that  though  the  plaintiff 
might  successfully  resist  an  action  against 
him  for  specific  performance,  he  is  not 
entitled,  by  reason  of  the  agent's 
representation,  to  have  the  contract 
rescinded.  But  in  my  opinion  the  agent's 
representation  to  the  plaintiff,  so  far  as  the 
plaintiff  ia  concerned,  was  a  statement  as 
to  a  &ct.  The  agent  was  not  asked  by 
the  plaintiff  as  to  the  construction  of  the 
deed,  or  on  any  question  of  law,  but  merely 
whether,  as  a  feet,  there  were  any  cove- 
iiantsaffecting  the  property,  having  r^rd 
to  the  purpose  for  which  the  plaintiff 
wanted  it,  and  the  agent  chose  to  take 
upon  himself  to  answer  this  question  in 
the  negative.  Ko  doubt  he  did  not  intend 
to  deceive  the  plaintiff,  and  believed  his 
answer  to  be  correct.  But  the  plaintiff  is 
not  concerned  with  what  induced  the 
agent's  belief ;  and  even  if  that  belief  arose 
from  the  agent  wrongly  construing  the 
deed  or  making  a  legal  mistake,  it  would 
not  concern  the  plaintiff,  or  enable  the 
defendant  to  say  that,  as  between  the 
agent  and  the  plaintiff,  the  misrepresenta- 
tion was  only  one  of  law. 

I  come  to  the  conclusion,  therefore,  that 
in  this  case  the  contract  has  been  induced 
by  a  misrepresentation  of  fact  made  by 
the  defendant's  agent ;  and  this  being  so, 
it  is  clear  that  the  plaintiff  is  entitled  in 
equity  to  rescission  of  the  contract, 
even  though  the  misrepresentation  was 
not  made  fraudulently.  I  therefore  decree 
rescission  of  the  contract,  and  order  re- 
payment of  the  deposit  with  interest  at 
4  per  cent.,  and  the  defendant  must  pay 
the  costs  of  the  action. 


Solicitors — G.  F.  Martelli,  agent  for  B.  Preston, 
Tonbridge,  for  plaintiff ;  Lee,  Ockerby  & 
Eyerington,  agents  for  £.  E.  Robb,  Tanbridge 
Wells,  for  defendant. 

IReported  hy  JET.  F.  Amedroz,  jE$q., 
Barrigter-at  -  Law, 


North,  J. ) 

1 898.      >  KUYPBBs'  POLICY  TRUSTS,  In  ro* 
Nov.  5.   ) 

ffiuhand  and  Wife — Insurance  {Life) — 
Policy  for  Benefit  of  Wife — Petition  for 
Appointment  of  Trustees — Title  of  Petition 
—Married  Women's  Property  Act,  1870 
(33  dk  34  Vict.  c.  93),  s.  lO-^Married 
Wamviis  PropeHy  Act,  1882  (45  <£•  46 
7ict.c.lf)),S8.  11  and  22. 

A  petition  under  section  10  of  the 
Married  Womm's  Property  Act,  1870, 
sFtould  be  entitled  in  the  matter  of  that  Act 
only,  and  not  in  the  matter  of  the  Married 
Women's  Property  Act,  1882,  or  the  Trustee 
Act,  1893. 

Adam's  Policy  Trusts,  In  re  (52  L.  J. 
Ch.  642  ;  23  Ch.  D.  525),  as  explained  in 
Turnbull,  In  re;  Turnbull  v.  Turnbull 
(66  L.  J.  Ch.  719;  [1897]  2  Ch.  415), 
followed. 

Petition  under  section  10  of  the  Married 
Women's  Property  Act,  1870,  for  the 
appointment  of  trustees  to  receive  the 
sum  secured  by  a  policy  effected  under 
that  Act  by  a  husband  on  his  own  life, 
and  expressed  on  the  &ce  of  it  to  be  for 
the  benefit  of  his  wife,  the  petitioner. 

The  marriage  took  place  on  November  1 7, 
1863.  The  policy  was  taken  out  on  De- 
cember 18,  1874,  and  the  husband  died 
on  August  21,  1898.  The  petition  was 
entitled  under  the  Married  Women's 
Property  Act,  1870,  only. 

The  petition  was  heard  by  North,  J.,  for 
Romer,  J. 

K.  G.  Metcalfe,  for  the  petitioner. 

[North,  J. — Ought  not  the  petition  to 
be  entitled  under  the  Married  Women's 
Property  Act,  1882,  and  the  Trustee  Act, 
1893  (56  ik  57  Vict.  0.53)1] 

K.  O,  Metcalfe, — With  the  exception  of 
the  doubt  of  Pearson,  J.,  in  Soutar^s  PoUoy 
Trust,  In  re  [i8S4],^  in  which  no  authori* 
ties  were  cited,  the  cases  are  all  the  other 
way.  In  Adam's  Policy  Trusts,  In  re 
[1883],'  Chitty,  J.»  directed  the  titles  of 
the  later  Married  Women's  Property  Acts 
and  the  Trustee  Acts  to  be  struck  out, 
leaving  the  petition  entitled  under  the 

(1)  54  L.  J.  Ch.  256 ;  26  Ch.  D.  236. 

(2)  52  L.  J.  Ch.  643;  23  Ch.  D.  525. 
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Act  of  1870  alone.  That  case  was  ex- 
plained and  approved  by  Stirling,  J.,  in 
Tumbtdl,  In  re  ;  TumbuU  v  TurnbuU 
[1897].'  I  am  informed  that  in  a  similar 
case  Stirling,  J.,  held  that  it  was  sufficient 
to  entitle  &e  petition  under  the  Act  of 
1870. 

NoBTH,  J. — In  this  case  Adam^B  Policy 
TrtuiBy  In  re,^  as  explained  in  TumhuUj 
In  re  ;  TurnbuU  v.  TumhuUj^  is  a  sufficient 
authority,  and  directly  in  point.  I  follow 
it,  and  hold  that  the  petition  is  rightly 
entitled,  as  it  stands,  under  the  Married 
Women's  Property  Act,  1870,  alone,  and 
that  it  need  not  be  entitled  under  the 
Married  Women's  Property  Act,  1882, 
or  the  Trustee  Act,  1893.  I  make  the 
order. 

Solicitors — Gasqnet  &  Metcalfe. 

IBeported  hy  G,  R.  AUion,  E$q.f 
Barrister-at'Law, 


[IN  THB  COUBT  OF  APPEAL.] 


BCUTOBS,  AND 
SBCUBITIES 


LlKI.LET,M.IL  ^"ZZ^J* 

Yaugran  Wiluams,  L.  J.  > 
1898.  I 

^°^-l<>-  J     COEPOEATION. 

Company — Shares  Partly  Paid  up — 
Forfeiture  — He-allotment  —  Sale — Credit 
for  Money  Paid, 

Where  a  limited  company  has  power  to 
forfeit  ehcwee  for  non-payment  of  oallSj 
and  eellj  re  allot,  and  dispose  of  them  in 
such  manner  as  the  directors  think  fit^  it 
can,  in  re- allotting  forfeited  shares  partly 
paid  upf  give  credit  for  the  money  already 
received  in  respect  of  the  shares.  Such  a 
transaction  is  not  an  issue  of  shares^  and 
is  not  contrary  to  the  principle  that  a 
company  under  the  Companies  Acts  cannot 
issue  shares  (U  a  discount 

Appeal  from  a  decision  of  Romer,  J. 
The  action  was  brought  for  a  declara- 
(3)  66  li.  J.  Ch.  719 ;  [1897]  2  Oh.  415. 


tion  that  an  agreement  dated  August  16, 
1898,  between  the  defendant  corporation 
and  certain  of  its  shareholders^namely, 
the  holders  of  the  founders'  shares  of  the 
company — was  ultra  vires  the  compauy ; 
and  an  injunction  to  restrain  the  com- 
pany from  carrying  the  same  into  effect. 

The  capital  of  the  company  was  origi« 
nally  2,000,000/.,  divided  into  200,090 
shares  of  lOl.  each,  of  which  100  were 
to  be  founders'  shares,  and  199,900 
ordinary. 

The  articles  gave  the  directors  power 
to  forfeit  shares  for  non-payment  of  calls, 
and  article  26  was  as  follows:  ''Any 
share  so  forfeited  shall  be  deemed  to  be 
the  property  of  the  company,  and  the 
directors  may  sell,  re-allot,  or  otherwise 
dispose  of  the  same  in  such  manner  as 
they  think  fit." 

At  the  date  of  the  passing  of  the 
special  resolutions  next  mentioned,  11,447 
of  the  ordinary  shares  of  the  defendant 
corporation,  with  between  31.  and  7L  per 
share  paid  thereon  respectively,  had  been 
forfeited.  By  special  resolutions,  duly 
passed  and  confirmed  in  July  and  August, 
1898,  it  was  resolved  to  reduce  the  capital 
of  the  corporation  by,  inter  alia,  (a)  can- 
celling the  founders'  shares,  and  (6) 
writing  off  &om  each  of  the  said  11,447 
ordinary  shares  forfeited  all  sums  paid  up 
thereon  in  excess  of  21.  bs.  per  ehare,  and 
reducing  each  such  share  to  one  of  5/.  5«. 
with  2L  5s.  per  share  paid. 

The  agreement  of  August  16,  1898, 
provided  that  if  the  reduction  should  be 
sanctioned  by  the  Court,  or  come  into 
effect,  the  defendant  corporation  should, 
as  and  when  requested  by  the  founders, 
allot  or  issue  to  the  founders,  or  as  they 
might  direct,  the  11,447  ordinary  shares 
of  the  corporation  which  had  been  for- 
feited as  reduced  by  the  said  resolution, 
with  21.  58,  per  share  credited  as  paid 
thereon,  at  the  price  of  l,870il  lOs.  for 
the  whole,  provided  that  the  founders 
should,  at  the  expense  of  the  corporation 
in  all  things,  offer  the  same  to  the  mem- 
bers of  the  corporation  then  registered  as 
the  holders  of  ordinary  shares,  at  the 
price  of  not  more  than  30«.  for  each 
reduced  forfeited  share — the  offer  to  be 
made  in  manner  provided. 

The  plaintiff,  who  was  the  holder  of 
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Morrison  v.  Trustees,  Executors  &c. 

ordinary  shares  in  the  defendant  corpo- 
ration, commenced  this  action  in  October, 
1898,  and  moved  for  an  interim  injunc- 
tion to  restrain  the  defendant  corporation 
from  carrying  the  agreement  into  effect. 

The  motion  came  before  Bomer,  J., 
and  he,  on  October  28,  1898,  refused  the 
motion.  He  considered  that  under  article 
26  the  directors  had  power,  if  they 
chose,  to  deal  with  the  shares  as  shares 
which  had  in  fact  been  paid  up  to  the 
extent  to  which  they  had  been  paid  up  at 
the  time  of  forfeiture. 

The  plaintiff  appealed. 

MuUigcm,  Q,C,y  and  J,  I,  Stirling,  for 
the  appellant. — When  shares  are  forfeited 
there  is  no  one  who  can  be  eaid  to  be  a 
member  of  the  company  in  respect  of 
them.  They  revert  to  the  company,  and 
become  its  property. 

The  company  cannot  be  a  shareholder 
in  itseU—Dronfidd  SUkstone  Coed  Co.,  In 
re  [l880],*  Trevor  v.  Whitinorth  [l887],* 
and  Cree  v.  Somervail  [i879].^  It  may, 
however,  re-issue  the  shares  if  it  chooses 
to  do  so.  That  is  all  that  it  can  do.  At 
present  the  shares  must  be  regarded  as 
unissued,  and  when  they  are  issued  they 
must  be  issued  subject  to  the  payment  of 
the  full  amount  What  is  proposed  is,  in 
effect,  an  issue  at  a  discount,  and  that  is 
illegal.  The  articles  cannot  give  the 
company  power  to  do  that. 

The  only  authority  on  the  point  is 
RamweWa  Case  [i88l],^  which  is  rather 
against  the  appellant ;  but  the  language 
used  in  the  speeches  in  Ooregum  Gokl- 
Mining  Co,  of  India  v.  Roper  [l892]^ 
would  apply  in  such  a  case  as  this. 

Swinfen  Body,  Q.C,  and  A.  R.  Kirhy, 
for  the  company,  were  not  called  upon. 

LiNDLEY,  M.R. — The  point  raised  on 
behalf  of  the  appelUnt  has  nothing  in  it. 
It  has,  however,  the  charm  of  novelty,  and 
must  be  considered.  I  cannot  see  why  a 
company  which  has  power  to  forfeit  shares 
for  non-payment  of  calls  should  be  bound 
to  ignore  the  fact  that  the  company  has 

(1)  50  L.  J.  Ch.  387 ;  17  Ch.  D.  76. 

(2)  57  L.  J.  Ch.  28 ;  12  App.  Cas.  409. 

(3)  4  App.  Cas.  648,  666. 

(4)  50  L.  J.  Ch.  827. 

(6)  61  L.  J.  Ch.  837 ;  [1892]  A.C.  125. 
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received  some  payment  for  the  shares. 
That  does  not  follow  from  the  decisions 
that  shares  cannot  be  issued  at  a  dis- 
count, and  what  is  proposed  to  be  done  in 
this  case  does  not  &11  within  the  principle 
of  those  cases.  Something  has  been  paid 
by  the  former  holders  of  these  shares, 
and  we  are  asked  to  say  as  a  matter  of 
law  that  the  company  must  disregard 
that,  and  treat  the  shares  as  if  they  were 
shares  to  be  issued  for  the  first  time. 
Why  should  not  we  look  at  the  facts,  and 
allow  the  company  to  treat  these  shares 
as  shares  on  which  something  has  been 
paid,  and  to  give  credit  for  the  money 
which  has  been  paid  f  I  can  see  nothing 
either  in  common-sense  or  in  law  which 
prevents  that.  It  might  have  been  dif- 
ferent if  nothing  had  been  paid  upon  the 
shares;  but  we  have  not  got  that  case, 
but  a  case  of  shares  on  which  something 
has  been  paid.  Why  should  they  be 
treated  as  if  nothing  had  been  paid  upon 
them?  Mr.  Justice  Romer  was  right,, 
and  the  appeal  must  be  dismissed. 

Chitty,  L.J. —  I  am  of  the  samo 
opinion.  These  shares  had  been  for- 
feited, and  the  articles  provide  that  such 
shares  may  be  re-sold  on  such  terms  as 
the  directors  think  fit.  Why  is  that  not 
valid  ?  In  this  case  the  shares  have  had 
a  certain  amount  already  paid  up  upou 
them,  and  it  is  not  proposed  to  sell  them 
in  such  a  way  that  the  company  will  not 
in  the  result  get  the  full  nominal  amount 
of  the  shares. 

This  is  a  sale  of  the  shares  credited 
with  so  much  paid  up  on  them.  It  is 
not  an  issue  of  shares.  It  does  not  come' 
within  the  principle  of  the  prohibition 
against  the  issue  of  shares  at  a  discount,, 
and  the  transaction  is  not  contrary  to  the 
principle  of  the  Companies  Acts. 

Yaughan  Williams,  L.J. — I  entirely 
agree.  I  do  not  like  the  use  of  the  word 
"  issue  "  with  reference  to  the  transaction 
with  regard  to  these  shares.  If  they 
were  being  issued,  the  argument  for  the 
appellant  might  possibly  be  right ;  bat 
they  are  not  being  issued.  When  we 
look  at  the  articles  we  see  that  what 
takes  place  on  a  forfeiture  of  shares  is 
that    the    power    of   transferring    them 
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passes  from  the  original  shareholders  to 
the  company,  and  the  company  can  then 
transfer  the  shares  subject  to  the  same 
rights  and  liabilities  as  if  they  had  not 
been  forfeited. 


Solicitora — Asharst,  Morris,  Crisp  &  Co.,  for 
appellant;  Slaughter  &  May,  for  respon- 
dents. 

[Reported  by  A.  J.  HcUl,  Esq., 
Barrister-ai-Laiv. 


1808         /  FRIARY,   HOLROYD   AND 

O**  25     C'      healet's  breweries  V, 

^?"     y"     \  SINGLETON. 

Leaae — Option  to  Purchase  Fu — Leasee 
imd  Assigns — Equitable  Assignee  of  Lease. 

An  option  to  purchase  the  fee-simple 
given  to  a  lessee  or  his  assigns  is  not  exer- 
cisable by  an  equitable  assignee. 

By  an  indenture  of  lease,  dated  in  1880, 
vhereby  a  public-house  was  demised  by 
the  predecessor  in  title  of  the  defendant 
to  Master  for  a  term  of  twenty  one  years, 
the  lessor  covenanted  with  Master  that  if 
the  said  Master,  his  executors,  admini- 
strators, or  assigns,  should  during  the 
continuance  of  the  term  be  desirous  of 
purchasing  the  freehold  of  the  premises 
thereby  demised  at  a  certain  price,  and 
give  six  months'  notice  of  such  the  in- 
tention to  the  lessor,  his  heirs,  or  assigns, 
the  premises  would  be  conveyed  accord- 
ingly. This  lease  became  vested  by  assign- 
ment in  Friary,  Holroyd  k  Healey*s 
Brewery  Co. 

In  1^95  the  company  resolved  on  a 
voluntary  liquidation  with  a  view  to  its 
reconstruction  under  the  same  name,  and 
by  an  agreement  dated  June  25,  1895, 
under  the  hands  of  the  liquidator  of  the 
old  company  and  of  C.  H.  Master  on 
behalf  of  the  new  company,  it  was  agreed 
and  declared  by  and  between  the  parties 
thereto  that  the  old  company  should  sell 
and  the  new  company  should  purchase  all 
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the  undertakingand  assets  of  the  old  com* 
pany  and  property  of  every  description 
belonging  to  or  held  on  behalf  of  the  old 
company;  and  further,  that  those  pre- 
sents were  intended  to  operate  as  an  agree- 
ment only,  and  not  as  a  conveyance, 
transfer,  or  assignment. 

The  new  company  thenceforth  con-, 
tinued  in  possession  of  the  premises  de- 
mised by  the  lease,  and  had  lately  given 
to  the  defendant  a  notice  of  their  inten- 
tion of  purchasing  the  freehold  thereof. 

The  defendant  disputing  their  right  to 
do  this,  the  action  was  brought  for  a 
declaration  that  the  option  contained  in 
the  lease  had  been  exercised. 

FarweUj  Q.C.,  and  E.  Fletcher,  for  the 
plaintiffs. — Though  the  new  company  is 
entitled  to  the  lease  only  under  agree- 
ment, the  rights  thereby  created  are  the 
same  as  if  an  assignment  had  been  exe- 
cuted— Walsh  v.  Lonsdale  [1882].^  The 
notice  was  therefore  effectual. 

Neville,  Q,G,,  and  L.  S,  Bristotee,  for 
the  defendant. — ^The  case  cited  only  shews 
that  a  lessee  is  bound  in  equity  by  the 
terms  of  his  agreement  for  a  lease.  This 
is  a  legal  option,  and  should  be  construed 
strictly — Cox  v.  Bishop  [l857].* 

FarweU,  Q.C.,  replied. 

RoHER,  J. — The  plaintiffs  contend  that 
the  letter  of  December  14,  1896,  was  a 
good  notice  under  the  lease  to  purchase 
the  freehold  at  the  end  of  the  term.  But, 
apart  fix)m  any  question  arising  on  the 
wording  of  that  letter,  it  appeared  on  the 
evidence,  when  the  plaintiffs  came  to 
prove  their  title,  that  at  the  time  the 
letter  was  written,  and  up  to  the  com- 
mencement of  this  action,  they  were  not 
the  legal  assignees  of  the  lease,  but  only 
the  equitable  assignees  of  the  legal  owners. 
They  were  not,  therefore,  in  my  opinion, 
the  persons  entitled  under  the  lease  as 
against  the  lessor  to  give  the  notice,  and 
the  lessor  did  not  become  bound  under  the 
lease,  on  receipt  of  that  letter,  to  sell  or 
assure  the  freehold  to  the  plaintiffs.  The 
word  *^  assigns  "  in  the  option  to  purchase 
in  the    lease    given    to    the  lessee,  his 

(n  52L.J.  Ch.  2;  21  Ch.  D.  9. 

(2)  26  L.  J.  Ch.  389 ;  8  De  Gex,  M.  k  G.  815. 
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executors,  administrators,  or  assigns,  had, 
in  my  opinion,  the  same  meaning  as  the 
word  '^  assigns  "  added  to  the  lessee's  name 
in  the  covenants  entered  into  by  and  with 
him  in  the  lease.  In  other  words,  it 
meant  the  persons  entitled  to  the  term  as 
between  them  and  the  lessor,  and  bound 
by  and  entitled  to  the  benefit  of  the  cove- 
nants entered  into  by  the  lessee  and  lessor 
respectively  which  ran  with  the  land 
demised.  The  plaintiffs,  though  in  pos- 
session, could  not  have  been  sued  at  law 
by  the  lessor  on  the  lessee's  covenants,  nor 
could  the  plaintiffs  have  sued  the  lessor's 
asHignees  on  his  covenants  in  the  lease. 
Nor  would  the  lessor  or  his  assigns  have 
any  right  in  equity  to  sue  the  plaintiffs  on 
the  lessee's  covenants  by  reason  of  the 
plaintiffd  being  equitable  assignees  of  the 
lessee's  term  and  in  possession — see  Cox 
V.  Bishop,*^  and  Moore  v.  Greg  [l848],^ 
decided  by  Vice-chancellor  Knight-Bruce, 
and  affirmed  on  appeal  by  Lord  Cottenham 
[1848],^  who  at  the  same  time  pointed  out 
that  the  case  of  Liicas  v.  Commerford 
[l790]  *  was  not  a  binding  authority.  The 
case  of  Walsh  v.  Lonsdale  ^  has  no  bearing 
on  the  case  now  before  me.  That  was  a 
case  concerning  the  rights  of  two  persons 
under  an  agreement,  whereby  one  agreed 
to  grant  a  lease  to  the  other,  and 
possession  had  been  taken  on  the  foot- 
ing of  the  agreement,  and  it  was 
held  that  the  tenant  in  possession  must 
be  held,  as  between  him  and  the  land- 
lord,, to  hold  on  the  terms  of  the  agree- 
ment, as  if  the  lease  had  been  granted. 

In  my  judgment,  therefore,  in  the  case 
before  me,  no  valid  notice  under  the  lease 
was  given.  And  the  fiict  that  the  com- 
pany which  contracted  to  sell  the  term 
to  the  plaintiffs  has  been  dissolved,  and 
cannot  now  assign,  need  not  be  considered. 

Nor  can  I  find  that  the  defendant  is  in 
any  way  estopped  or  prevented  from  now 
taking  the  point  that  the  plaintiffs  were 
not  entitled  to  give  the  notice  to  exercise 
the  option  under  the  lease.  As  a  matter  of 
fact,  it  appears  that  when  the  letter  of 
December  14,  1896,  was  sent,  and  down 
to  the  trial  of  this  action,  the  defendant 
and  her    son    and    agent    were    wholly 

(3)  2  De  G.  &  Sm.  304. 

(4)  18L.  J.  Ch.  15;  2  Ph.  717. 

(5)  9  Bro.  C.C.  166 ;  s.c.  1  Ves.  235. 


unaware  that  the  plaintiflGs  were  not  the 
same  company  as  that  now  dissolved,  or 
that  the  dissolved  company,  the  then 
legal  owners  of  the  term,  had  equitably 
assigned  to  the  plaintiffs  or  were  not  still 
in  possession  of  the  premises.  And,  fur- 
ther, it  appears  that  when  the  letter  of 
December  14,  1896,  was  received,  and 
during  great  part  of  the  subsequent  cor- 
respondence that  ensued,  the  defendant's 
son,  who  acted  for  her,  was  under  the 
impression  that  she  was  bound  to  sell  to 
the  plaintiffs.  And  immediately  her  soli- 
citors were  informed  that  no  notice  under 
the  lease  had  been  given,  they  at  once 
took  up  the  position  that  the  defendant 
was  in    no  wise    bound    by   what    had 


It  follows  that  the  plaintiffs  cannot 
assert  as  against  the  defendant  that  any 
due  or  sufficient  notice  under  the  lease 
was  given.  This  being  so,  it  is  not  dis- 
puted that  the  plaintiffs'  case  must  &il, 
for,  apart  from  a  contract  made  by  service 
of  notice  under  the  option,  no  contract, 
certainly  no  contract  sufficiently  set  forth 
in  writing,  can  be  established  as  against 
the  defendant.  It  follows  that  the  action 
fails.  And  I  can  see  no  sufficient  reason 
for  depriving  the  defendant  of  costs, 
especially  as  I  think  the  wording  of  the 
letter  of  December  14,  1896,  would  tend 
to  lead  the  defendant's  son  to  think  that 
the  plaintiffs  were  already  in  the  position 
of  lessees  who  had  given  a  valid  notice 
under  the  lease,  and  that  the  only  question 
was  whether  the  purchase  should  be  com- 
pleted at  an  earlier  date  than  that  fixed 
by  the  notice. 


Solicitors— Peacock  &  Goddard,  agentB  for 
Capron  &  Sparkes,  Guildford,  for  plaintiffs ; 
Ingoldby  &  Adkin,  for  defendant. 


ISeparted  by  E.  F,  Amedraz,  Etq^ 
Sa/rrufter-at'ljaw. 


Digitized  by 


Google 


Tot.  68.] 


CHANCERY  DIVISION. 


15 


Sttruko,  J.'\ 

1898.       f  NOUBSE,  In  re;  hampton  t?. 

Oct.  26.       t  NOUBSE. 

Nov.  6.     ; 

Wiil — Construction — Annuitf/  on  Condi- 
Hon  of  Marriage  with  Consent — Restraint 
of  Marriage — Validity, 

Where  a  testator  heqiieaths  an  annuity 
in  any  event,  followed  by  an  additional 
annuity  conditional  on  the  annuitant 
marrying  with  consent,  the  condition  is 
operative  and  not  in  terrorem  merety. 

Gillet  V.  Wray  (1  P.  Wms.  284) /oZ- 
lotoed. 

Reynish  v.  Martin  (3  Atk.  330)  distin- 
guished. 

By  his  wiil  dated  September  29,  1894, 
James  Noarse,  after  appointing  the  plain- 
tiffs executors  and  trustees  thereof  and 
making  certain  pecuniary  bequests,  devised 
and  bequeathed  all  the  residue  of  his 
real  and  personal  estate  to  the  plaintiffs 
upon  trust  for  conversion  and  out  of  the 
moneys  to  arise  therefrom  to  pay  his 
testamentary  expenses  and  debts  and 
legacies  and  duty  thereon  as  therein  men- 
tioned, and  to  invest  the  remainder  of 
such  moneys  and  out  of  the  income  arising 
from  such  investment  pay  the  annuities 
thereinbefore  bequeathed;  and  the  will 
then  proceeded  :  "  And  subject  thereto  " 
(the  trustees)  ^^  shall  out  of  such  income, 
if  and  so  far  as  sufficient  therefor,  pay  to 
my  son  Harry  James  Duncan  Nourse 
during  his  life  an  annuity  of  2,000/.,  and 
if  he  shall  marry  or  shall  have  married 
either  in  my  lifetime  or  after  my  decease 
an  additional  annuity  of  1,000/.,  such 
respective  annuities  to  commence  from  my 
death,  or  if  my  son  shall  marry  after  my 
death  then  from  my  death  and  such 
marriage  respectively/'  And  the  testator 
gave,  in  the  event  of  his  son  dying  leaving 
a  widow,  an  annuity  of  1,000/.  to  such 
widow.  He  directed  the  accumulation  of 
any  surplus  income  during  a  period  of 
twenty-one  years  from  his  decease  if  his 
son  and  his  son's  widow  should  so  long 
live,  and  that  at  the  expiration  of  that 
period  the  surplus  income  of  the  invest- 
ments and  accumulations  should  be  paid 
to  such  of  the  daughters   and    grand- 


daughters of  his  cousins  Francis  and 
Thomas  Oarey  as  should  be  living  at  his 
decease,  and  that  subject  to  the  preceding 
trusts  the  trustees  should  stand  possessed 
of  the  trust  premises  in  trust  for  the  issue 
of  his  son  as  he  should  appoint,  and 
in  de£Ekult  of  appointment  for  his  children 
equally  on  attaining  the  age  of  twenty- 
one  years,  or  in  the  case  of  daughters 
marrying  under  that  age,  in  equal  shares 
as  tenants  in  common,  and  subject  to  the 
preceding  trusts  in  trust  for  the  daughters 
and  granddaughters  of  F.  and  T.  Carey 
living  at  his  decease  as  tenants  in  common.' 

By  a  codicil  dated  May  30,  1895,  to  hia 
will  the  testator  declared  as  follows:  'M 
direct  that  the  annuity  of  1,000/.  by  my 
said  will  bequeathed  to  my  son  Harry 
James  Duncan  Nourse  in  the  event  of  his 
marriage  shall  be  payable  to  him  only  if 
he  shall  have  married  in  my  lifetime  with 
my  previous  consent  in  writing  or  after 
my  death  with  the  previous  consent  in 
writing  of  the  trustees  for  the  time  being 
of  my  said  will."  And  the  codicil  con- 
tained a  similar  direction  with  reference  to 
the  annuity  of  1,000/.  bequeathed  to  his 
son's  widow. 

The  testator  died  on  April  4,  1897,  and 
the  will  and  codicil  were  duly  proved  on 
May  8  following. 

The  estate  of  the  testator  included  no 
realty. 

An  action  was  commenced  by  the 
executors  for  the  administration  of  the 
estate,  and  a  summons  therein  was,  on 
May  20,  1898,  issued  by  the  testator's 
son,  H.  J.  D.  Nourse,  who  was  a  defen- 
dant and  was  still  unmarried,  asking  for 
a  declaration  that  the  directions  of  the 
testator  contained  in  the  codicil  that  the 
annuities  of  1,000/.  to  himself  and  his 
widow  respectively  should  be  payable  only 
in  the  event  of  his  marrying  with  the 
consent  of  the  trustees  being  first  given 
to  his  marrying  were  inoperative* 

The  summons  was  adjourned  into 
Court. 

Jenkins,  Q.C^  and  A,  F.  Peterson^  for  the 
summons. — ^The  question  as  to  the  son's 
widow's  annuity  is  dropped.  But  the 
Court  is  asked  to  determine  the  validity 
of  the  annuity  bequeathed  to  the  son,  all 
parties  interested  being  before  the  Courts 
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although  in  one  sense,  the  son  not  being 
married,  the  time  has  not  yet  arrived  for 
a  decision.  The  Court  does  determine  such 
questions. 

The  condition  as  to  consent  here  is  a 
condition  subsequent  rather  than  a  con- 
dition precedent.  But  even  if  it  is  a  con- 
dition precedent  it  is  merely  in  tenvrem^ 
and  in^ectual — Reyniah  v.  Martin  [i746],' 
SemphiU  v.  Bayly  [i72lj,»  Vin.  Abr,  vol.  2, 
p.  343;  the  general  rule  is  laid  down 
in  Beyniah  v.  Martin,^  The  condition 
of  consent  only  is  disregarded  by  the 
Court,  not  the  condition  of  marrying — 
SUon  V.  £Uan  [l747],*  GarbtU  v.  HiUon 
fl739],^  Atkins  V.  HiccocJcB  [l737],*  and 
Gray  v.  Gray  [l889].^  In  Creagh  v.  WHson 
[1706]  7  and  GiUet  v.  Wray  [in5],«  where 
the  condition  was  held  operative,  there  were 
special  &cts  to  determine  the  decisions ; 
the  legatees  in  those  cases  took  provisions 
or  legacies  in  the  alternative  of  marrying 
without  the  consent.  Those  cases  can 
only  be  accounted  for  on  that  ground ;  if 
they  cannot  be  thus  distinguished,  they 
cannot  stand. 

[They  referred  to  Ja/rman  on  WiUa 
(5th  ed.),  p.  887,  et  aeq.'] 

Upjohn,  Q.C.f  and  Whinney,  for  per- 
sons interested  under  the  will  in  main- 
taining the  condition. — It  is  surprising  to 
hear  it  suggested  that  this  is  a  case  of  a 
condition  subsequent,  which  means  a  con- 
dition putting  an  end  to  a  gift  which  has 
already  taken  effect.  The  present  con- 
dition is  nothing  of  the  kind,  but  is  clearly 
a  condition  precedent.  Admitting  that 
Reynish  v.  Martin  *  is  the  recognised  au- 
thority, establishing  the  general  rule,  the 
present  is  not  a  case  to  which  the  general 
rule  is  applicable  at  all,  and  the  condition 
is  effectual — Harvey  v.  Aston  [1737],® 
Stackpole  y.  Beaumont  [i796],^®  and  Scott 
V.  Tyler  [ussy  ^ 

(1)  3  Atk.  330. 
<2)  Ch.  Prec.  662. 

(3)  3  Atk.  604. 

(4)  1  Atk.  881. 
<6)  1  Atk.  600. 

(6)  23  L.  R.  Ir.  399. 

(7)  2  Vera.  672;  1  Eq.  Ca.  Abr.  Ill,  pi.  6. 

(8)  1  P.  Wms.  284. 

(9)  1  Atk.  361. 
<10)  3  Ves.  89. 

(11)  1  Wh.  &  Ta.  L.C.  635 ;  2  Bro.  G.C.  431 ; 
i  Dick.  712. 


The  rule,  if  it  be  a  rule,  is  so  eiaten  up 
with  exceptions  that  the  matter  may  be 
almost  said  to  be  now  at  large.  At  any 
rate,  there  are  two  principal  classes  of 
exceptions  to  the  rule,  within  both  of 
which  the  present  case  fidls ;  those  ex- 
ceptions are — first,  cases  where  there  are 
alternative  gifts  so  that  a  provision  is. 
made  for  the  donee  in  any  event;  and 
secondly,  cases  where  there  is  a  gift  over 
in  the  event  of  the  condition  not  being 
fulfilled.  Of  the  firdt  class  Creagh  v. 
WHeon^  GUlet  v.  Wray,^  which  is  very 
like  the  present  case,  and  ffohnes  v. 
Lysaght  [l73,3],'^  which  is  exactly  similar, 
are  leading  examples.  What  the  testator 
in  effect  says  in  the  present  case  is,  ^  I 
give  my  son  an  annuity  of  2,000/.  in  any 
event,  and  an  additional  annuity  of  1,000/. 
if  he  marries  with  consent."  GiUet  v. 
Wray^  was  a  decision  of  Lord  Cowper, 
and  was  approved  by  Lord  Thurlow  in 
Scott  V.  TyleTy^^  and  is  binding  on  this 
Court ;  Holmes  v.  Lysaght  ^^  is  not.  But 
the  case  is  also  within  the  second  class 
of  exceptions — Lloyd  v.  Branton  [l8l7].*' 
There  is  in  the  present  will  what  is  in 
substance  a  gift  over  in  the  event  of  the 
condition  not  being  fulfilled,  so  that  the 
case  is  brought  within  that  class  of  excep- 
tions, in  which  even  a  condition  subse- 
quent is  held  effectual. 

P.  S.  Stokes,  for  persons  in  the  same 
interest. 

Jenkins,  Q.C.,  in  reply. — Perhaps  it 
can  hardly  be  maintained  that  this  is  a 
condition  subsequent.  But  though  that 
be  so,  and  it  be  a  condition  precedent,  the 
case  is  governed  by  Reynish  v.  Martin,^ 
as  being  within  the  general  rule  there 
laid  down.  It  has  not  been  shewn  to  be 
brought  within  either  class  of  exceptions. 
Creagh  v.  Wilson,''  Gillet  v,  Wray,^  and 
Holmes  v.  Lysaght  ^^  were  all  prior  to 
Reynish  v.  Martini  And  there  is  no 
gift  over — BeUasis  v.  Ermine  [11663] " 
and  Wheeler  v.  Bingham  [l746].^*  To  sub- 
stantiate a  gift  over,  there  must  be  a  clear 
distinct  intention — ^a  mere  general  sweep- 
ing-in  clause  is  not  sufficient. 


(12)  2  Br.  P.O.  201. 
(13)3  Mer.  117. 

(14)  1  Ch.  Ca.  22. 

(15)  3  Atk.  361. 
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[Sicka  V.  Fmdarm$  [1678],^^  stated  in 
Jarman  m  WiUa  (5th  ed.),  p.  888,  to  be 
of  no  authority,  was  also  mentioned.] 

Cur,  adv.  vult, 

Nov*  5. — SnBLiNG,  J. — The  question 
which  arises  on  this  summons  is  whether 
a  condition  which  a  testator  has  seen  fit 
to  annex  to  an  annuity  in  the  event  of 
the  marriage  of  his  son  is  a  condition  in 
restraint  of  marriage,  and  therefore  bad 
according  to  law.  [His  Lordship  stated 
the  terms  of  the  wiU  and  codicil  to  the 
effect  set  forth  above,  and,  after  remarking 
that  they  must  be  taken  together,  con- 
tinued :]  I  cannot  give  any  decision  as  to 
the  son^  widow's  annuity ;  but  that  must 
be  borne  in  mind  in  construing  the  gift  to 
the  son.  As  to  the  nature  of  the  condition , 
it  seems  to  me  that  it  must  be  treated  as 
a  condition  precedent*  and  not  as  a  con- 
dition subsequent.  Then  the  question 
arises,  Is  it  valid  or  invalid  1  If  one  bad 
to  deal  with  it  according  to  the  English 
common  law,  it  would  be  vahd,  as  is  shewn 
by  dedsions  as  to  real  estate;  and  the 
donee,  if  he  married  without  consent, 
would  not  be  entitled  to  take  the  benefit 
of  the  devise.  He  would  not  be  entitled 
unless  he  satisfied  the  condition.  But  that 
is  not  so  as  regards  pure  personalty,  and 
in  the  present  case  the  testator  had  no 
real  estate.  The  doctrine  was  laid  down 
and  established  by  Lord  Hardwicke  in 
Reynith  v.  Martin}  There  a  mother,  by 
her  will,  said  that  if  her  daughter  married 
with  the  consent  of  the  trustees,  or  the 
major  part  of  them,  and  signified  in 
writing,  before  such  marriage,  *'  then,  and 
not  otherwise,  I  give  and  devise  unto  my 
said  daughter  Mary  the  sum  of  800^  " ;  and 
the  testatrix  directed  another  daughter, 
Martha  (to  whom  she  had  devised  all  her 
real  estate),  to  pay  her  30/.  yearly  whilst 
she  continued  sole,  by  pajrments  of  15/. 
each  May  Day  and  All  Saints'  Day,  and 
chai^ged  all  her  real  estate  with  debts  of 
all  lands,  and  legacies.  The  daughter 
Mary,  after  the  death  of  the  mother, 
married  the  plaintiff  without  the  consent 
of  the  trustees,  and  died  soon  afber ;  but 
before  her  death  the  trustees  declared  their 

(16)  2  Bq.Ca.Abr.  212;  Freem.  CO.  41. 
Vol.  68.— Chakc. 


consent  and  approbation  in  writing.  The 
Lord  Chancellor  directed  that  the  plaintiff 
should  be  paid  the  arrears  of  the  30/.  pro 
rata  until  the  marriage,  and,  in  case  the 
personal  estate  should  be  exhausted  by 
payment  of  debts,  so  much  of  the  real 
estate  should  be  sold  as  woidd  pay  the 
800/.  and  arrears  of  the  annuity.  On  the 
face  of  that  I  may  remark  that  payment 
of  the  annuity  of  30/.  was  only  while  the 
annuitant  continued  sole,  and  was  not 
dependent  upon  whether  she  married  with 
or  without  consent.  As  to  the  800/.,  Lord 
Hardwicke  says :  **  I  apprehend  that 
taMng  this  as  a  mere  personal  legacy,  the 
plaintiff  by  the  rules  of  the  civil  and 
ecclesiastical  law,  and  which  have  been 
constantly  adhered  to  in  this  Court,  will 
be  entitled  to  the  legacy;  for  it  is  an 
established  rule  in  the  civil  law,  and  has 
long  been  the  doctrine  of  this  Court,  that 
where  a  personal  legacy  is  given  to  a  child 
on  condition  of  marrying  with  consent, 
that  this  is  not  looked  on  as  a  condition 
annext  to  the  legacy,  but  as  a  dedaraticm 
of  the  testator  in  terrorem.  This  rule  is 
so  strictly  adhered  to  in  the  Bodesiastical 
Court,  that  the  marrying  without  consent 
is  not  considered  there  as  a  breach  of  the 
condition,  although  the  legacy  is  actually 
given  over;  but  that  rule  has  not  been 
carried  so  &r  in  this  Court,  for  in  many 
instances  here  it  has  been  considered  as  a 
breach  of  the  condition,  and  the  legacy 
thereby  forfeited;  but  that  differs  from 
the  present  case,  because  here  the  legacy 
is  given  to  Mary  only,  without  any  limita- 
tion over.  But  then  it  was  objected,  that 
there  is  a  strong  and  material  difference 
between  a  condition  precedent  and  sub- 
sequent, and  this  being  a  condition  prece- 
dent, and  as  the  condition  was  not  per- 
formed nothing  vested,  because  the  event 
was  not  come,  on  which  the  legacy  was  to 
take  effect.  Undoubtedly  this  is  true  in 
general  both  in  law  and  equity ;  but  I  do 
not  find  that  the  civil  or  ecclesiastical  law 
have  made  any  distinction  between  con- 
ditions precedent  and  subsequent,  but 
that  in  both  cases  the  condition  as  such 
is  merely  void."  In  that  case  the  Lord 
Chancellor  held  that  the  condition  was 
inoperative  and  the  legacy  payable,  and 
made  a  decree,  in  case  the  personal  estate 
should  be  exhausted,  that  the  plaintiff 
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ahould  receive  satis&ction  out  of  the  real 
•estate^    That  is  a  decision  that,  though 

'  the  ciondition  was  precedent,  it  was  in- 
operative, and  the  legatee  was  entitled  to 
the  legacy  though  the  condition  was  not 
fulfilled. 

There  has  been  no  case  cited  before  me 
t6  throw  any  doubt  upon  that  decision, 
which  is  plain  and  clear,  and  would  be 
easy  to  apply.  But  Lord  Hardwicke 
pointed  out  that  the  rule  of  the  civil  and 
ecclesiastical  authorities,  in  cases  where 
the  legacy  was  given  over,  had  not  been 
so  fully  followed  or  carried  out  to  the 
same  extent  in  the  Court  of  Chancery. 
In  Lhyd  V.  Brcmtan  '^  Sir  William  Grant, 
M.R.,  refers  to  this  distinction,  and,  after 
saying  that,  whatever  diversity  of  opinion 
there  may  have  been  with  respect  to  the 
necessity  of  a  devise  over  in  the  case  of 
conditions  precedent,  a  subsequent  condi- 
tion, without  such  a  devise,  of  forfeiture 
on  marriage  without  consent  has  never 
been  enfoiced,  goes  on  to  say,  "  Different 
reasons  have  been  assigned  by  different 
Judges  foi'  the  operation  of  a  devise  over. 
Some  have  said  that  it  afforded  a  clear 
manifestation  of  the  intention  of  the 
testator  not  to  make  the  declaration  of 
forfeiture  merely  in  terrorem,  which  might 
otherwise  have  been  presumed.  Others 
have  said  that  it  was  tbe  interest  of  the 
devisee  over  which  made  the  difference, 
and  that  the  clause  ceased  to  be  merely  a 
condition  of  forfeiture,  and  became  a  con- 
ditional limitation,  to  which  the  Court 
was  bound  to  give  effect/' 

That  exception  (of  a  gift  over)  does  not, 
I  think,  cover  the  present  case,  and  what 
was  relied  upon  in  argument  was  another 
class  of  exceptions  which  was  established 
in  GiUet  v.  Wray,^  That  rule  was  this : 
One  by  will  left  an  annuity  of  10^.  to  his 

•  granddaughter,  and  afterwards  by  a 
codicil  declared  that,  if  his  granddaughter 
should  marry  with  the  consent  of  his 
trustees,  then  she  should  have  150Z.  in 
lieu  of  the- annuity,  which  should  cease. 
The  granddaughter  married  without  the 
consent  of  the  trustees.  Whereupon  it 
was  objected  that  the  restraint  on  mar- 
riage was-  only  in  terroremj  and  that  the 
granddaughter^  notwithstanding  her  hav- 

'ing  mlarried  as  above,  ought  to  have  the 

'lliOi/.  portion.     But  Lord  Cowper  decreed 


the  contrary,  saying  there  was  a  proviision 
made  either  way,  and,  where  the  provi- 
sion was  in  the  alternative,  and  there  was 
a  condition  precedent  to  the  gift  of  the 
portion — namely,  of  marriage  with  con- 
sent— and  that  was  not  performed,  and 
the  donee  was  still  provided  for,  though 
not  with  the  greater  portion,  equity  in 
that  case  did  not  relieve.  Prior  to  that 
decision  of  Lord  Cowper  there  had  been 
decisions  in  an  opposite  sense,  and  in 
SoaU  V.  Tyhr  "  Lord  Thurlow  says,  "  It 
was  made  a  question  formerly,  what  a 
legatee  should  take  on  her  marriage,  under 
a  bequest  of  200Z.  if  she  married,  or  100/. 
if  she  did  not.  Some  thought  300/.,  some 
200/.,  some  100/.  In  our  books  we  find 
it  determined  formerly  in  the  case  of  a 
greater  legacy  given  upon  marriage  with 
consent,  or  after  a  certain  age,  and  a  less 
in  the  other  events,  that  the  greater 
legacy  was  not  forfeited  by  marrying 
against  the  condition  ;  but  those  decisions 
happened  in  the  period  alluded  to  before, 
when  the  worth  of  the  alliance  was 
thought  a  sufficient  reason  for  a  &vourable 
interpretation,  as  it  was  called,  of  the 
condition;  but  Lord  Cowper  determined 
otherwise,  on  alternative  bequests."  Lord 
Thurlow  recognised  the  decision  of  Lord 
Cowper,  whose  decision  has  been  taken  to 
settle  the  law  down  to  the  present  time. 
I  must  therefore  take  this  exception  to 
the  general  rule  as  laid  down  in  ReyTiiah 
V.  Moartin,^  Whether  or  not  I  should 
myself  have  taken  the  same  view  as  was 
taken  in  GiUet  v.  Wray  ^  it  is  not  neces- 
sary to  decide.  There  is  the  exception, 
which  has  been  established. 

Then  the  question  is.  Does  the  present 
case  fall  within  it  1  The  language  used 
by  the  testators  in  the  two  cases  is  not 
the  same,  but  there  seems  to  me  to  be  no 
difference  in  substance.  Lord  Thurlow 
treats  generally  the  question  of  a  larger 
sum  if  the  donee  marries  and  a  smaller 
sum  if  she  does  not.  In  the  present  case 
the  gift  is  a  smaller  one  if  the  son  does 
not  marry,  and  a  larger  one  if  he  does. 
It  seems  to  me  the  cases  are  substantially 
the  same,  and  ought  to  be  governed  by 
the  same  rule.  This  seems  to  me  to  be 
in  accordance  with  the  decision  in  the 
Irish  case  of  Holmes  v.  Lysagkt}^  That 
case  was  taken  before  the  House  of  Lords, 
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but  was  aettled  by  a  compromisei  and  bo 
is  of  no  great  authority. 

I  think,  therefore,  that  the  condition  is 
operative. 

Solicitors — Coraellis,  Mossop  &  Bemey,  for 
applicant;  Monro,  Slack  &  Co.,  agents  for 
Wheeler  &.  McOatcheon,  Belfast,  for  persona 
supporting  condition ;  L.  C.  Webb,  for  like 
persons ;  Pollock  &  Co.,  for  trostces. 

{Beported  by  Arthur  Lawrence^  Etq.<t 
BarrisUr'at'Lafc, 


I 


LEVY  V, 
STOGDOX. 


[IN  THB  COURT  OP  APPEAL.] 
lilNDLEY,  M.R. 

CHirrr,  L.J. 

Vauohan  Williams,  L. J. 

1898. 

Nov.  12. 

Vendor  and  Purchaser — Contract  for 
Sale  of  Bevereumary  Interest — Deposit 
Paid  —  Equitable  Assignment  —  Specific 
Performanoe — Dday. 

Where  a  person  agrees  by  a  contract^ 
Vfhich  does  not  amount  to  an  equitable 
assignment,  to  purchase  a  contingent  equit- 
able reversionary  interest,  and  is  unable  to 
obtain  completion  of  the  purchase  at  tlie 
time,  and  does  notliing  until — ten  yecnrs 
afterwards — the  reversion  has  fallen  into 
possession,  his  dday  unll  be  a  bar  to  a 
daim  by  him  for  specific  performance  of  his 
contract. 

Decision  of  Stibling,  J.  (67  L.  J.  Ch. 
313;  [1898]  1  Ch.  478),  affirmed. 

Appeal  from  a  decision  of  Stirling,  J. 
(reported  67  L.  J.  Oh.  313;  [1898]  1  Ch. 
478). 

On  April  15,  1886,  an  agreement  was 
entered  into  between  Sir  J.  Sebright  and 
F.  L.  Keays,  that  the  former  should  sell 
and  the  latter  should  purchase  a  sum  of 
21,667/.  Ms.  bd.  Consols  standing  in  the 
names  of  trustees,  to  which  the  vendor 
was  entitled  contingently  upon  there  being 
no  younger  children  of  the  marriage  of 
himself  and  his  wife  under  a  settlement 


of  March  25, 1865,  free  from  incumbrance 
(subject  nevertheless  to  the  life  interests 
of  the  vendor  and  his  wife  therein),  at 
the  price  of  3,550/. 

The  purchaser  was  to  pay  100/.  imme* 
diately,  and  the  residue  on  June  25  next, 
when  the  purchase  was  to  be  completed. 
If  from  any  cause  whatever  the  purchase 
was  not  then  completed,  the  purchaser 
was  to  pay  interest  till  completion.  On 
payment  of  the  purchase-money  at  the 
time  and  in  manner  aforesaid,  the  vendor 
was  to  execute  a  proper  assurance  of  the 
Consols,  subject  to  the  life  interests,  the 
assurance  to  contain  a  covenant  by  the 
purchaser  to  pay  succession  duty,  and  to 
be  prepared  by  and  at  the  expense  of  the 
purchaser. 

The  purchaser  paid  the  deposit,  but  the 
vendor  was  unable  at  the  time  to  make  a 
title,  and  in  1887  a  receiving  order  was 
made  against  him. 

In  1893  J.  M.  Birch  bought  the 
interest  of  Keays  under  the  agreement. 
In  April,  1894,  an  order  for  an  account 
and  enquiries  was  made  in  an  action  of 
Levy  V.  Stogdon,  which  had  been  brought 
to  ascertain  the  priorities  of  incumbrances 
on  Sir  J.  Sebright's  property.  In  1895 
the  reversion  fell  in.  On  May  11,  1896, 
an  order  was  made  on  the  application  of 
Birch,  who  had  obtained  liberty  to  attend 
the  proceedings,  that  a  farther  enquiry 
should  be  made  who  was  entitled  to  the 
capital  sum  of  20,000/.,  now  represented 
by  the  21,667/.  11$.  5d.  Consols,  and  the 
order  proceeded,  ^'  The  applicant's  claim  is 
to  be  treated  as  though  he  had  on  March  5, 
1896,  commenced  an  action  for  specific 
performance  of  the  agreement." 

On  a  summons  by  Birch  to  vary  the 
Master's  certificate,  Stirling,  J.,  held  that 
he  was  precluded  by  delay  from  enforcing 
the  contract,  but  that  he  was  entitled  to  a 
lien  for  the  deposit. 

Birch  appealed. 

The  facts  are  fully  set  out  in  the  report 
of  the  case  in  the  Court  below. 

H,  TerreU,  Q.C.,  and  MicUem,  for  the 
appellant. — The  rule  that  delay  precludes 
a  purchaser  from  obtaining  relief  applies 
to  actions  for  specific  performance,  but  the 
appellant  has  never  been  in  a  position  to 
bring  such  an  action,  and  he  does.x^ot  ask 
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Lett  v.  StoodoNi  App. 

for  specific  performance  now.  The  note 
on  that  point  contained  in  the  order  of 
May  11, 1896,  was  only  inserted  to  enable 
the  defendants  to  set  up  the  defence  that 
thepurchaser'sclaim  was  barred  by  the  Sta- 
tute of  Limitations.  It  was  not  intended 
to  alter  the  rights  of  the  parties.  This 
was  a  contract  for  the  purchase  of  an 
equitable  interest,  and  there  was  nothing 
more  to  be  done  but  to  pay  the  purchase- 
money— PAiWt>«  v.  5't/w»<er[i872j.*  When 
the  contract  was  signed  the  equitable 
interest  in  the  Consols  vested  in  the  pur- 
chaser at  once  subject  to  the  vendor's  lien 
for  the  balance  of  the  purchase-money. 
The  purchaser  has  always  been  ready  and 
williug  to  complete. 

IHcddane,  Q.C.—Th&t  is  not  admitted.] 

Even  if  this  is  an  application  for  specific 
performance,  the  purchaser  has  done  all 
that  he  could  do.  The  delay  has  been 
caused  by  the  defistult  of  the  vendor,  who 
could  not  make  a  title  because  he  had  not 
enough  money  to  pay  off  the  incum- 
brances—^c^fe/feW  V.  Templet  [i869].* 

[Chittt,  L.J. — The  rule  that  vendors 
and  purchasers  must  act  promptly  is  not 
displaced  by  the  fact  that  the  vendor  can- 
not make  a  title.] 

But  the  rule  does  not  apply  where  the 
contract  is  completed  and  does  not  require 
to  be  specifically  performed. 

[LiNDLET,  M.R. — ^The  contract  gave 
you  the  right  to  call  for  an  equitable 
assignment,  but  it  was  not  itself  an  equit- 
able assignment.] 

If  the  purchaser  had  paid  the  whole  of 
the  money  his  position  would  have  been 
the  same  as  it  is  now — per  Lord  Westbury 
in  Ease  v.  Wataan  [1864].* 

[CHiTTy,  L.  J.,  referred  to  Shaw  v.  Foster 

[1872].^] 

If  the  reversion  had  &llen  in  before 
the  bankruptcy  the  purchaser  could  have 
called  upon  the  trustees  of  the  settlement 
to  hold  it  in  trust  for  him. 

HMane,  Q.C.f  Groevenor  Woods^  Q-C^ 
and  T.  Ribtanf  for  the  plaintiff  Bumney ; 

Jenkins^  Q.C,,  and  Quin,  for  Rumney's 
mortgagees ; 

(1)  42  L.  J.  Ch.  225;  L.  R.  8  Ch.  173. 

(2)  4  De  G.  &  J.  429,  434 ;  affixmiDg  28  L.  J. 
Ch.  452. 

(3)  33  L.  J.  Cb.  385 ;  10  H.L.  Cas.  672* 
(4;  42  L.  J.  Ch.  49 ;  L.  B.  6  H.L.  821. 


Butcher^  Q.C.y  and  C.  S.  Medd,  for  the 
trustees;  and 

E,  Ford  and  Dauney^  for  other  incum* 
brancers,  were  not  called  upon  to  argue.  > 

LiNDLEY,  M.B. — I  think  this  is  a  de- 
sperate attempt  to  induce  us  to  depart 
from  those  principles  on  which  the  Court 
invariably  proceeds  in  actions  of  this- 
description.  I  will  not  call  it  an  action 
for  specific  performance,  but  the  nature  of 
the  action  must  be  considered. 

In  1886,  on  April  15,  an  agreement- 
was  entered  into  between  Sir  John 
Sebright  and  Mr.  Keays,  by  which  Sir 
John  agreed  to  sell  to  Mr.  Keays  a  con- 
tingent equitable  reversionary  interest  in. 
20,000^.,  to  which  the  former  was  entitled^ 
He  had  a  life  interest  himself^  and  then 
his  wife  had  a  life  interest,  and  then  there 
was  a  contingent  interest  in  younger  chil- 
dren, and  subject  to  that  he  had  a  rever- 
sion in  himself.  There  are  some  clauses 
in  the  agreement  which  shew  plainly 
enough  what  was  contemplated  —  that 
there  should  be  a  formal  deed  of  assign- 
ment and  covenants  entered  into  by  the 
purchaser  to  pay  succession  duty  and  so 
on.  That  was  in  1886,  when,  of  course, 
the  reversion  was  outstanding,  and  Lady 
Sebright  was  alive,  and  when  it  was  pos- 
sible that  there  might  be  younger  chil- 
dren. Now  that  Sir  John  Sebright  is- 
dead,  and  Lady  Sebright  is  dead,  and  there 
are  no  children,  ten  years  after  date,  the- 
purchaser,  who  has  done  nothing  except 
pay  a  deposit  of  100^.,  comes  and  says, 
**  Give  me  the  money."  It  appears  to  me^ 
that  it  is  a  claim  which  cannot  possibly  be 
entertained.  I  will  go  a  little  further. 
The  order  under  which  the  present 
appellant  comes  to  us  contains  thiis 
clause,  that  the  appellant's  daim  is  to- 
be  treated  as  though  he  had  on 
March  5,  1896,  commenced  an  action 
for  specific  performance  of  the  agreement 
dated  April  15,  1886,  and  then  costs  are 
reserved.  Having  regard  to  the  terms  of 
the  contract,  there  does  not  appear  to  me 
to  be  anything  wrong  in  the  frame  of  that 
order.  I  do  not  see  that  there  has  been 
anything  inadvertent  in  the  drawing  of  it 
up,  or  anything  of  that  kind.  If  there 
had  been,  of  course  the  answer  must  have 
been,  "  You  must  get  it  put  right  before 
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you  appeal  here  on  another  matter."  But, 
•so  &r  as  I  can  see,  there  is  nothing  wrong 
in  it  at  all,  and  the  real  and  only  footing 
upon  which  this  claimant  can  come  here 
ia  upon  the  footing  of  specific  performance. 
He  has  no  right  whatever  to  the  reversioQ 
•except  upon  the  terms  of  the  contract 
into  which  he  has  entered.  If  that  is 
once  clearly  understood,  then  I  do  not 
think  it  is  worth  while  to  discuss  what 
•has  taken  place  since.  There  have  heen 
IxuikTuptcies  and  other  things,  and  it 
oomes  iMck  to  this,  that  for  ten  years  he 
has  done  nothing.  He  said  that  he  could 
do  nothing.  Is  he  to  lie  by  until  the  re- 
version has  fallen  io,  and  then  ask  for 
completion?  What  is  the  position  of  a 
purchaser  who  cannot  get  what  he  wants, 
and  commences  an  action  for  specific  per- 
formance f  He  is  not  to  lie  by  until  the 
position  of  all  parties  is  altered,  and  then 
when  the  reversion  falls  in  to  come  and 
say,  "Give  me  the  money."  This  pur- 
tsbaaer  has  done  absolutely  nothing,  and  it 
would  be  perfectly  unjust  to  everybody 
whose  interest  is  concerned  to  give  him 
what  he  wants. 

It  seems  to  me,  as  I  said  before,  that  as 
soon  as  the  &cts  are  thoroughly  under- 
stood, it  is  an  absolutely  hopeless  appeal, 
and  must  be  dismissed  with  costs. 

Ohittt,  L.J. — I  am  of  the  same  opinion, 
/and  I  concur  that  the  appeal  is  hopeless. 

Vauohan  Wiluams,  L.  J. — I  agree. 
Appeal  dismissed. 


^licitors— W.  P.  W.  Phillimore,  for  appellant ; 
H.  Ramney ;  Hammond  k,  Richards ;  Maples, 
Teesdale  &  Co. ;  and  Janson,  Cobb,  Pearson  dc 
Co,f  for  respondents. 

{Reported  by  JET.  C.  Roper,  Esq., 
Sdrrister-ot'Jjaic, 
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Poor  Law — Pauper  Lunatic — Main- 
tenarue — Recovery  of  Arrears — Limitation 
Act,  1623  (21  Jac.  1.  c.  16). 

MainUnance  of  a  pauper  lunatic  in  an 
asyVum  hy  the  guardians  of  the  poor  of  the 
parish  to  which  he  is  chargeahle^  constitutes 
a  debt  of  the  hmaiie  to  the  gziardians. 

In  an  action  by  the  guardicms  against 
his  legal  personal  representative  for  arrears 
of  maintenance^  the  Statute  of  ZdmiUUions 
may  be  set  up. 

Arrears  of  maintenance  from  a  date  six 
years  prior  to  the  commencement  of  the 
action  only  are  recoverable. 

Newbiggin,  In  re;  Eggleton  v.  New- 
biggin  (56  L.  J.  Ch.  907;  36  Ch,  D.  477), 
fcUou)ed. 

In  such  an  action  the  Court  wiU  not,  in 
order  to  grant  more  than  six  years*  arrears, 
take  judicial  notice  of  what  might  have 
been  the  effect  of  presenting  a  petition  in 
lunacy  for  arrears  in  the  lunatic's  lifetime, 

Stedman  v.  Hart  (23  L.  J.  Ch.  908 ; 
Kay,  607)  distinguished. 

In  the  year  1866,  Elizabeth  Watson,  a 
person  of  unsound  mind  not  so  found  by 
inquisition,  was  admitted  to  the  Lincoln 
County  Lunatic  Asylum  as  a  pauper,  and 
was  maintained  there  by  tbe  guardians  of 
the  Stamford  Union,  the  plaintiffs,  con< 
tinuously  (except  for  an  interruption  of 
the  period  in  or  about  1882)  up  to  the 
time  of  her  death,  which  took  place  on 
June  11, 1898, 

In  January,  1894,  there  died  at  Kim- 
berley,  in  South  Africa,  Joseph  Thomas 
Watson,  an  illegitimate  son  of  the  pauper 
lunatic,  in  consequence  of  which  event 
she  became,  according  to  the  Cape  law, 
entitled  to  a  certain  portion  of  his  estate, 
which  was  of  about  the  value  of  1,700^. 

ITpon  this  becoming  known  in  1894  to 
the  plaintiffs  through  a  letter  from  a  Mr. 
Greenfield,  who  appeared  to  be  interesting 
himself  in  the  matter,  steps  were  con- 
templated for  the  purpose  of  getting  in 
the  fund,  and  on  May  10,  1894,  the 
plaintiffs  wrote  to  Mr.  Greenfield,  saying 
they  would  take  proceedings  in  lunacy 
.with  that  object,    Mr.  Greenfield  was  at 
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the  time  in  communication  with  a  Mr. 
Cranswick,  who  was  acting  as  executor  of 
the  son's  estate  under  the  direction  of 
the  Court  of  South  Africa,  and  who  was 
Mr.  Greenfield's  client. 

On  August  2,  1895,  an  order  in  lunacy 
was  made  on  the  application  of  the  next- 
of-kin,  appointing  Mrs.  Bartlett,  the  de- 
fendant, who  was  a  sister  of  the  lunatic, 
receiver,  and  to  exercise  certain  powers  of 
a  committee  of  the  estate  of  the  lunatic  as 
therein  directed. 

On  November  19,  1895,  a  letter  was 
written  by  the  plaintiff's  solicitors  to  the 
lunacy  authorities,  saying  that  they  under- 
stood that  an  order  for  the  appointment 
of  a  receiver,  whose  name  and  address, 
however,  they  did  not  know,  had  been 
made,  but  they  were  not  aware  that  any 
provision  was  being  made  for  past  and 
future  maintenance,  and  they  had  not 
been  able  to  obtain  any  satinfeustion  in 
regard  thereto  from  the  solicitor,  Mr. 
Greenfield,  who  acted  for  the  next-of-kin, 
by  whom  the  application  for  the  receiver 
WHS  made.  The  letter  proceeded  :  **  Our 
clients  are  naturally  desirous  that  their 
claims  should  not  be  overlooked.  Being 
merely  creditors,  we  presume  that  our 
clients  have  no  locus  standi  which  would 
enable  them  to  apply  in  the  lunacy  by  sum- 
mons, but  we  feel  assured  that  if  the  facts 
are  brought  to  your  notice  their  just 
claims  will  not  be  ignored.  Our  clients 
.  .  .  rendered  every  assistance  to  the 
next- of  kin  in  formulating  the  latter's 
application  on  the  express  understanding 
that  their  claim  for  maintenance  would 
be  provided  for ;  and,  from  the  hesitation 
now  shown  in  giving  the  reasonable  par- 
ticulars asked  for,  they  are  led  to  doubt 
whether  effect  will  without  your  aid  ever 
be  given  to  such  understanding." 

An  answer  was  received  a  few  days 
later  from  the  Master  in  Lunacy  in  very 
guarded  terms,  and  merely  saying  that 
*^  the  claim  of  the  guardians  will  be  borne 
in  mind  in  dealing  with  the  fund  belong- 
ing to  this  patient,"  and  that,  ^<as  a 
further  order  will  be  required  to  make 
the  fund  when  lodged  in  Court  available, 
some  further  delay  is  likely  to  take  place." 
On  June  8,  1898,  a  four-day  order  was 
made  in  lunacy  directing  Mr.  Greenfield  to 
pay  into  Court  the  sum  of  1,651Z.  lbs,  2d,j 


being  the  balance  of  moneys  admitted 
by  him  to  have  been  received  from  Mr. 
Cranswick,  the  administrator  of  the  estate 
of  Joseph  Thomas  Watson,  in  respect  ot 
the  lunatic's  interest  therein.  The  money 
was  not  paid  in  till  June  29, 1898. 

On  June  9,  1898,  a  summons  was  taken 
out  in  lunacy  by  the  plaintiffs,  asking  that 
a  sum  of  243Z.  is.  might  be  paid  to  them 
out  of  the  funds  in  Court  for  maintenance 
of  the  lunatic  from  December  25, 1887,  to 
March  25,  1898,  and  that  as  from  that, 
latter  date  maintenance  at  the  rate  of  30Z. 
might  be  paid  to  them  quarterly. 

On  June  11,  1898,  the  lunatic  died. 

The  defendant  became  her  legal  per- 
sonal representative. 

On  July  4,  1898,  this  action  was  com* 
menced  by  originating  summons,  asking 
for  a  declaration  that  the  plaintiffs  were 
entitled  to  the  sums  expended  by  them  in 
respect  of  the  maintenance  of  the  pauper 
lunatic  for  the  six  years  immediately  pre- 
ceding January  1,  1894,  and  in  respect  of 
her  maintenance  as  from  that  day  down 
to  her  death  on  June  11,  1898,  and  also- 
to  the  sums  expended  by  them  in  her 
funeral  expenses. 

The  summons  was  adjourned  into  Courts 
Before  it  was  heard  an  order  in  lunacy 
was  made  directing  that  1,400^.  of  the^ 
fund  in  Court  should  be  paid  over  to  the 
defendant  as  administratrix  of  the  deceased 
lunatic,  and  the  balance  of  the  fond  trans- 
ferred to  an  account  to  the  credit  of  the 
present  action. 

Shddan,  for  the  plaintiffs.  —  Arrears, 
are  recoverable  from  a  period  commencing 
six  years  anterior  to  May  10,  1894,  when 
a  claim  sufiGicient  to  stop  the  running  of 
the  Statute  of  Limitations  was  made. 
That  was  a  claim  against  the  only  person 
who  could  be  claimed  against.  At  any 
rate,  arrears  are  recoverable  from  six: 
years  prior  to  November  19,  1895,  when 
the  letter  to  the  Master  in  Lunacy  wa» 
written.  Stedman  v.  Hart  [l854]  *  is  an 
authority  that  the  Statute  of  lomitationa 
is  not  a  bar  to  an  equitable  claim  of  this 
sort,  where  the  Court  has  the  fund  in  its 
possession.  The  Court  has  jurisdiction^ 
according  to  that  case,  to  give  arrears  from 

(1)  23  L.  J.  Cb.  908;  Kay,  607. 
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an  earlier  date  than  six  years  before  the 
commencement  of  this  action,  and  will  not 
say  that  in  order  to  entitle  the  plaintiffs 
it  was  necessary  for  them  to  have  brought 
an  action  and  recovered  judgment  against 
the  lunatic.  The  Court  will  take  cog- 
nisance of  what  the  lunacy  authorities 
would  have  done  if  the  matter  had  been 
formally  brought  before  them. 

[^ewhiggin,  In  re ;  Eggleton  v.  New- 
biggin  [l887],*  and  Winkle  v.  Bailey  [l896]  ' 
were  referred  to.] 

G.  Henderson^  for  the  defendant. 

[Stirling,  J. — ^What  have  you  to  say 
about  Stedman  v.  Hart  ^  ?] 

It  is  distinguishable  from  the  present 
case.  There  an  order  had  been  made  for 
taxation  of  costs,  which  was  equivalent  to 
a  promise  to  pay.  Newbiggin,  In  r«,^ 
entirely  covers  the  present  case. 

Stirling,  J. — The  substantial  question 
upon  this  summons  is  whether  the  plain- 
tiffs are  entitled  to  recover  more  than  six 
years'  arrears  of  maintenance  of  an  intes- 
tate (who  was  a  lunatic)  from  the  date 
at  which  the  summons  was  taken  out. 
[His  Lordship  stated  the  &cts  to  the 
effect  set  forth  above,  and  proceeded :] 
The  first  question  is.  Does  this  consti- 
tute a  debt  to  the  guardians,  and,  if  so, 
is  the  legal  personal  representative  en- 
titled to  set  up  the  Statute  of  Limita- 
tions) Both  questions  were  considered 
by  Lord  Justice  (then  Mr.  Justice)  Chitty 
in  Net€biggin,  In  re,'  and  he  came  to  the 
conclusion  that  a  debt  arose  either  by 
reason  of  a  pre-existing  common-law 
liability  or  by  virtue  of  an  obligation 
created  by  statute.  Then  as  to  the  ques- 
tion whether  the  legal  personal  represen- 
tative is  entitled  to  set  up  the  statute  he 
says,  "  If  this  is  a  debt  apart  from  the 
statute"  (16  &  17  Vict.  c.  97),  "then  it 
follows  as  a  matter  of  course  that  the 
lunatic,  appearing  as  he  now  does  by  his 
guardian  ad  liUm^  is  entitled  to  set  up 
the  Statute  of  Limitations,  and  there  is 
no  pretence,  as  was  partly  suggested  in 
ai'gument,  for  saying  that  this  Court  is  to 
administer  the  lunatic's  estate  in  some 
such  way  as  to  pay  all  the  debts  without 

(2)  66  L.  J.  Ch.  907 ;  86  Cb.  D.  477. 

(3)  66  L.  J.  Ch.  181 ;  [1897]  1  Cb.  123. 


regard  to  the  question  of  the  Statute  of  i 
Limitations.  The  lunatic  is  entitled  now 
to  defend  himself  in  this  proceediog.  as  if . 
it  was  an  action  brought  against  him." 
That  applies  to  the  present  case^  The 
defendant  is  not  the  lunatic,  but  is  the 
legal  personal  representative  of  the  lunatic. 
But  it  seems  to  me  that,  no  less  than  the 
lunatic  herself,  her  legal  personal  repre- 
sentative is  entitled  to  set  up  the  statute. 

The  only  answer  made  to  the  statute 
is  that  certain  applications  were  made  in 
lunacy,  and  that  if  the  lunacy  authorities  • 
had  had  the  fund  to  be  distributed  by 
them  they  would  have  done  what  is  just, 
and  given  the  applicants  six  years*  arrears 
from,  at  any  rate,  November  19,  1895, 
when  the  letter  was  sent  by  the  guardians 
to  the  Master  in  Lunacy.  How  that 
may  be  I  do  not  know — how  they  would 
exercise  their  jurisdiction  over  the  part 
of  the  estate  which  was  in  their  custody. . 
But  that  jurisdiction  has  ceased;  the 
lunatic  is  dead,  and,  if  that  is  not 
enough,  the  fund  has  been  partly  paid  to 
the  legal  personal  representative,  and 
partly  paid  into  Court  to  the  credit  of 
this  action.  I  am  bound  to  administer 
according  to  the  law  of  which  the  Statute 
of  Limitations  forms  a  part.^ 

But  it  is  said  that  a  cane  exists  which 
warrants  me  in  holding  that  arrears  for  a 
longer  period  can  be  given,  and  Stedman 
V.  Hart  ^  is  referred  to.  In  that  case  an 
order  in  lunacy  was  made  directing  taxa- 
tion of  the  costs,  charges,  and  expenses 
incurred  by  solicitors  employed  in  pro- 
secuting a  commission  in  lunacy,  and  sub- 
sequently as  the  solicitors  of  the  com- 
mittees. The  commission  had  been  issued 
in  1840,  and  the  lunatic  had  been  so 
found,  and  committees  of  his  person  and 
estate  appointed,  the  following  year.  In 
1842  taxation  had  been  directed,  but,  by 
reason  of  the  small  amount  of  the  luna- 
tic's income,  had  been  deferred,  and  did 
not  actually  take  place  until  1853,  the 
lunatic  having  died  in  the  meantime,  in 
1848.  The  sob'dtors  having  in  1853  filed 
their  bill  against  the  executors  of  the 
lunatic  for  payment  of  their  taxed  costs, 
the  Yice-Chancellor  held  that  these  costs 
constituted  a  debt  for  necessaries  supplied 
to  the  lunatic,  and  that  the  statute  was 
out  of  the  way,  because  it  was  a  debt  due 
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to  solicitors  who  were  under  the  jurisdic- 
tion of  the  Lord  Chancellor,  and  would 
have  heen  restrained  if  they  had  attempted 
to  bring  an  action  to  recover  these  costs. 
Yice-Ohancellor  Sir  W.  Plage- Wood  says : 
^*  It  is  argued  for  the  defendants,  that,  in 
that  case  " — namely,  of  treating  the  costs 
as  a  debt  for  necessaries,  implying  a  con- 
tract on  the  part  of  the  lunatic — "an 
action  might  have  been  brought  against 
the  lunatic — as  no  doubt  it  might ;  and 
that,  therefore,  as  no  proceedings  have 
been  taken  for  six  years,  nothing  can 
prevent  the  operation  of  the  Statute  of 
Limitations  to  bar  the  claim.  But  I  have 
considerable  doubt  whether  that  is  the 
correct  view  in  a  case  of  this  description. 
Suppose  the  lunatic  had  been  placed  in 
an  asylum  under  the  direction  of  the 
Lord  Chancellor  in  Lunacy,  and  there 
supplied  with  the  necessaries  of  life,  and 
that  payment  for  these  was  not  enforced 
for  seven  or  eight  years  during  the 
lunacy — Would  this  Court  say  that  time 
had  run  against  all  the  demands?  I 
think  that  the  Court  would  take  notice 
of  these  circumstances,  and  of  the  cer- 
tainty that  the  moment  any  action  was 
brought,  the  Lord  Chancellor  would  deal 
with  it  on  a  petition  in  the  matter  of  the 
lunacy.  There  might  be  some  difference 
in  the  case  of  a  common  tradesman ;  but 
as  regards  these  solicitors,  the  Lord 
Chancellor  in  Lunacy  would  have  perfect 
control  over  them,  and  would  not  allow 
them  to  enforce  their  demand;  and  in 
this  case  he  appears  to  have  exercised  his 
jurisdiction  by  ordering  taxation  of  their 
costs.  I  think  I  must  take  judicial  notice 
of  what  the  Lord  Chancellor  would  do 
under  such  circumstances."  Does  that 
reasoning  apply  here  )  I  cannot  see  how 
it  does.  The  Vice-Chancellor  himself 
takes  notice  of  the  &ct  that  there  would 
be  a  difference  in  the  case  of  a  tradesman 
suing  for  goods  supplied.  It  was  estab- 
lished in  BroekiveU  v.  Bullock  [l889]^ 
that  an  action  might  be  brought  against  a 
lunatic  for  a  debt  for  necessaries,  and  that 
the  plaintiff  was  not  compelled  to  have 
recourse  to  proceedings  in  lunacy  (under 
section  11  of  the  Lunacy  Regulation  Act, 
1862)  to  recover  the  debt. 

(4)  58  L.  J.  Q.B.  289  ;  22  Q.B.  D.  567. 


It  seems,  therefore,  to  me  that,  as  a 
matter  of  law,  six  years'  arrears  are  re- 
coverable only  from  the  date  at  which  the 
summons  was  taken  out. 


Solicltois— Stileman,  Keate  8c  Toynbee,  agents 
for  Toynbee,  Larken  ic  Toynbee,  Linooln,  for 
plaintiflfs;  J.  W.  Bykes,  agent  for  James 
Edgell,  Kingston-on-Thames,  for  defendant. 

IReported  by  Arthur  Lawrenee^  Bsq., 
Barriiter-at'Law. 


Stirling,  J."\ 
1898         / 

A  5         I        GOLDSTONE  V.  WILLIAMS 

Oct^27         )  DEACON  AND  CO. 

Discovery  —  Production  of  Privileged 
Bocumenta — Exhibite — Accounts  Prepared 
with  a  View  to  Previous  Litigation — Ex- 
amination before  Examiner — Office-Copy 
Depositions, 

Accounts  of  transactions  between  the 
defendant  in  an  action  and  a  bank,  pre- 
pared under  the  direction  of  the  plaintiffs' 
solicitors  for  the  purposes  of  the  action  and 
also  with  a  view  to  future  litigation^  and 
produced  on  the  examination  of  the  defen- 
dant before  an  examiner ,  and  admitted  by 
srich  defendant  to  be  correct^  a/nd  made 
exhibits  to  the  depositions,  which  depositions 
and  exhibits  were  entered  as  read  in  an 
order  of  compromise  of  the  action,  are  pri- 
vileged from  production  in  a  subsequent 
action  between  the  plaintiffs  and  the  bank, 
tlie  use  of  the  documents  on  the  occasion  oj 
the  order  of  compromise  not  amounting  to 
a  waiver  of  the  privilege. 

Office  copies  of  such  depositions  in  the 
possession  of  the  plaintiffs  are  not  privi- 
leged. 

The  Palermo  (53  L.  J.  P.  6 ;  9  P.  D.  6) 
distinguished. 

Motion  to  discharge  an  order  made  in 
chambers  on  July  18, 1898,  whereby  it  was 
ordered  that  the  plaintiffs  should  produce 
to  the  defendants  the  evidence  in  their 
possession  upon  which  the  order  for  com- 
promise of  an  action  of  Goldstone,  In  re ; 
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GMatane  v.  CkUdstone^  and  dated  No- 
vember 13y  1897,  was  nmde*  induding  the 
offioe-oop7  depositions  of  the  defendant 
•Jane  Goldstone,  and  the  exhibits  relating 
thereto. 

The  plaintiffs  were  the  infant  children 
of  Sampson  Goldstone,  who  died  in  De- 
eember,  1884,  intestate,  leaving  the  defen- 
dant Jane  Goldstone  his  widow,  who 
became  his  legal  personal  representative. 
Mrs.  €k>ldstone  deposited  certain  securi- 
ties, part  of  the  testator's  estate,  with  the 
defendant  bank,  at  first  for  safe  custody, 
but  subsequently  by  way  of  security  for 
advances  made  to  her  by  the  bank,  and 
as  to  which  it  was  alleged  by  the  plaintiffs 
that  the  obtaining  of  them  constituted  a 
breach  of  trust  on  her  part. 

This  security  had  been  realised  by  the 
bank,  and  the  proceeds  applied  in  satisfac- 
tion of  the  widow's  debt  due  to  them.  It 
was  alleged  that  the  bank  had  notice  that 
the  securities  formed  part  of  the  testator's 
estate,  and  of  the  breach  of  trust  com- 
mitted by  Mrs.  Goldstone,  and  that  they 
were  liable  accordiogly. 

By  their  defence  the  bank  denied  the 
case  made  by  the  plaintiffs,  and  also 
pleaded  as  follows : 

"  On  or  about  March  10,  1897,  Jane 
Goldstone  was  adjudicated  bankrupt,  and 
thereupon  an  action  was  commenced  by 
the  pkuntiffs  against  the  trustee  in  bank- 
ruptcy of  her  estate,  claiming  certain 
assets  in  the  possession  of  the  trustee  as  in 
fiict  forming  part  of  the  estate  of  Sampson 
Goldstone.  The  said  action  was  compro- 
mised by  a  payment  to  the  plaintiffs  of 
1,700^.,  which  it  was  agreed  should  be 
accept^  in  full  discharge,  not  only  of  the 
claim  to  the  said  specific  assets,  but  of  all 
claims  or  rights  of  proof  on  the  part  of 
the  plaintiffs  against  Jane  Croldstone's 
estate  arising  from  breaches  of  trust  by 
Jane  €k>ldstone  in  the  administration  of 
Sampson  Goldstone's  estate.  The  bank 
will  rely  upon  the  said  compromise  as  a 
defence  and  bar  to  this  action." 

In  the  present  action  the  usual  order 
for  discovery  was  made,  in  pursuance  of 
which  the  plaintiffs  filed  an  affidavit, 
which  was  held  insufficient.  On  June  7, 
1898,  an  order  was  made  for  a  further 
and  better  affidavit.  Accordingly  the 
plaintiflb'  solicitors  made  an  affidavit  on 


June  23,  and  the  second  schedule  set  out 
•ertain  documents,  including  ^' Accounts 
prepared  by  accountant  relating  to  trans- 
actions between  defendant  Jane  Gold- 
stone and  defendant  bank,  and  relating 
to  the  estate  of  Sampson  Goldstone 
deceased,  and  office-copy  depositions  of 
Jane  Goldstone." 

These  were  objected  to  be  produced,  on 
the  ground  that  they  were  in  effect 
privileged  documents. 

The  other  action  referred  to— namely, 
GoldsUmSj  In  re;  OddsUme  v.  GoldsUme — 
was  brought  against  Mrs.  Goldstone  and 
the  trustee  in  her  bankruptcy.  Its  object 
was  twofold — ^first,  to  obtain  the  adminis- 
tration of  the  estate  of  the  intestate ;  and 
secondly,  to  trace  property  earmarked  as 
belonging  to  the  estate,  and  establish  the 
amount  of  the  proof  to  be  allowed. 

The  usual  administration  judgment 
having  been  made,  Mrs.  Goldstone  was 
unable  to  furnish  proper  accounts  of  her 
husband's  estate,  but  made  an  affidavit 
stating  what  the  estate  consisted  of  at 
the  time  of  the  death,  and  that  an 
accountant  was  employed  by  the  plain- 
tiffs' solicitors  to  trace  the  estate,  and 
that  he  embodied  the  results  of  his 
enquiries  in  the  accounts  in  question. 
Mrs.  Goldstone  was  examined  in  the 
former  action  before  an  examiner,  and 
these  accounts  were  produced  to  her  and 
admitted  by  her  to  be  correct,  and  were 
made  exhibits  to  her  depositions.  After 
this  admission  had  been  made  the  trustee 
in  bankruptcy  proposed  a  compromise, 
and  the  plaintiffs'  advisers  obtained  ex 
parte  the  order  of  compromise  above 
referred  to,  the  depositions  of  Mrs.  Gk>ld- 
stone  and  the  exhibits  thereto  being 
entered  therein  as  read. 

On  November  16, 1897,  leave  was  given 
by  the  Court  to  bring  the  present  action. 
It  appeared  from  the  evidence  that  the 
investigations  of  the  accountant  were  made 
with  a  view  to  the  present  as  well  as  the 
other  action. 

Jenkins,  Q.(7.,  and  J.  Rutherfardf  for 
the  plaintiffs,  the  applicants. — The  ac- 
counts and  the  office  copies  of  the  deposi- 
tions are  privileged.  The  accounts  were 
prepared  on  the  instructions  of  the  plain- 
tiffs' solicitors  for  the  purpose  of  and  with 
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a  view  to  the  present  action^  as  well  as 
the  earlier  action  against  Mrs.  Goldstone's 
trustee  in  bankruptcy.  It  is  suggested 
on  behalf  of  the  defendants  that,  even 
assuming  these  accounts  to  have  been 
originally  privileged,  they  have  ceased  to 
be  so  by  reason  of  their  having  been  pro- 
duced to  Mrs.  Goldstone  on  her  cross- 
examination,  and  having  been  made 
exhibits  to  her  depositions.  But  although 
the  disclosure  of  a  privileged  document  to 
an  adverse  party  may  operate  as  a  partial 
waiver  of  privilege,  it  does  not  necessarily 
amount  to  a  general  waiver,  and  the 
privilege  is  not  destroyed  by  merely 
putting  such  a  document  into  the  hands 
of  a  person  who  is  being  examined  in 
private — Beg,  v.  Hankina  [l849]  ^  and 
Bray  on  Discovery^  pp.  366,  432,  440. 

The  copies  of  the  depositions  are  also 
privileged.  They  are  not  a  transcript  of 
evidence  taken  in  open  Gourt,  and  are 
not  publici  juris.  The  transcript  of  the 
shorthand  notes  of  evidence  taken  by  a 
trustee  in  bankruptcy  upon  a  private 
examination  under  section  27  of  the 
Bankruptcy  Act,  1883,  was  held  to  be 
privileged  in  an  action  subsequently 
brought  by  such  trustee — Learoyd  v. 
Haltfax  Joint-Stock  Banking  Co.  [1893].^ 
Moreover,  depositions  on  the  file  of  the 
Gourt  are  so  far  private  that  they  can 
only  be  inspected  after  proper  grounds 
for  such  inspection  have  been  shewn  to 
the  official  in  charge  of  such  depositions. 

[They  also  referred  to  Nordon  v.  Defries 


[1882].3] 

Upjohn^  Q.O.,  and  A.  B,  Kirhy^  for  the 
defendants. — ^The  accounts  do  not  come 
within  any  privileged  class  of  documents. 
They  were  read  into  the  order  of  com- 
promise. They  were  produced  to  Mrs. 
Goldstone,  who  in  cross-examination 
accepted  them  as  correct,  and  they  there- 
upon became  evidence  for  all  purposes. 

As  to  the  copies  of  the  depositions,  no 
distinction  is  to  be  made  between  evi- 
dence taken  in  open  Gourt  and  evidence 
taken  before  an  official  of  the  Gourt 
charged  with  the  duty  of  taking  such 
evidence.  The  expression  publici  juris  is 
misleading.     As  applied  to  this  case,  it 

(1)  2  Car.  &  K.  823. 

(2)  62  L.  J.  Ch.  609;  [1893]  1  Ch.  686. 

(3)  51  L.  J.  Q.B.  416 ;  8  Q.B.  D.  508. 


negatives  the  idea  of  there  being  any*> 
thmg  confidential  in  the  communication. 
Nothing  can  be  privileged  or  confidential 
that  takes  place  in  open  Gourt.  Tran- 
scripts of  shorthand  notes  of  proceedings 
in  open  Court  are  not  privileged — NiehoU 
V.  Jones  [1865],^  Bawstome  v.  Preston 
Corporation  [1885],*  and  Worsunck^  In  re  ; 
Bobson  V.  Worswick  [l888].^  The  ground 
of  privUege  in  Beg.  v.  HankiTis^  was  a 
vory  technical  one — ^namely,  that  the 
production  of  the  paper  in  question  there 
might  incriminate  the  prisoner. 

JenkinSj  Q.C.,  in  reply,  cited  LydlT, 
Kennedy  [l883]  ^  and  The  Palermo  [l883].* 

Cut,  adv.  wU, 

Oct.  27. — Stirling,  J.,  after  stating 
the  &cts,  continued  :  The  question  is 
whether  the  plaintiffs  are  entitled  to 
object  toproduce — first,  the  accounts  pre- 
pared by  the  accountant ;  and  secondly, 
the  copies  in  their  possession  of  the  depo- 
sitions of  Mrs.  €k)ldstone. 

The  first  of  these  questions  is  by  far  the 
more  important,  and  is  one  of  some  nicety. 

The  ground  on  which  production  is  re- 
sisted on  behalf  of  the  plaintiffs  is  that  the 
documents  are  privileged.  It  must  be 
taken  that  the  accounts  were  in  the  first 
instance  privileged,  for  they  were  prepared 
at  the  instance  of  the  plaintiffs'  profes- 
sional advisers  with  a  view  to  a  former 
litigation,  after  that  litigation  had  com- 
menced That  alone  would  be  sufficient 
to  confer  privilege,  even  if  they  had  not 
been  prepared  also  with  a  view  to  the 
present  litigation.  On  this  Walsham  v. 
Stainton  [i863l  ^  is  a  direct  authority.  It 
has  also  been  held  that,  as  a  genersd  rule, 
a  document  once  privileged  is  always 
privileged — BuUock  v.  Carrie  [l878],*^ 
Pearce  v.  Foster  [l885],**  and  the  very 
recent  case  of  Calcra/t  v.  Gv^t  [l89S],** 
where  the  Master  of  the  Bolls  makes 
these  remarks :  "  I  take  it  that,  as  a  general 

(4)  2  H.  &  M.  688. 

(6)  54  L.  J.  Ch.  1102 ;  30  Ch.  D.  116. 

(6)  58  L.  J.  Ch.  31 ;  38  Ch.  D.  370. 

(7)  53  L.  J.  Ch.  449  ;  9  App.  Cas.  81. 

(8)  53  L.  J.  P.  D.  &  A.  6  ;  9  P.  D.  6. 

(9)  2  H.  &  M.  1. 

(10)  47  L.  J.  Q  B.  352  ;  3  Q.B.  D.  356. 

(11)  64  L.  J.  Q.B.  432  ;  15  Q.B.  D.  114. 

(12)  67  L.  J.  Q.B.  605;  [1898]  1  Q.B.  769. 
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rule,  one  may  say  once  privileged  always 
privileged.  I  do  not  mean  to  say  that 
privilege  cannot  be  waived,  but  that  the 
mere  fact  that  documents  used  in  a  pre- 
vious litigation  are  held  and  have  not  been 
destroyed  does  not  amount  to  a  waiver  of 
the  privilege."  These  decisions  appear  to 
be  based  on  the  necessity  of  allowing  full 
and  free  communication  for  the  purposes 
of  litigation  not  only  between  a  solicitor 
and  his  client,  but  between  the  solicitor 
and  persons  whose  assistance  he  requires 
or  with  whom  he  communicates  in  order 
to  enable  him  properly  to  conduct  the 
litigation.  But  there  is  another  Kne  of 
decisions  under  which  it  is  sought  to  bring 
the  present  case.  It  has  been  decided 
that  notes  of  proceedings  in  open  Court 
— Nicholl  V.  Jones ^  and  Wcrsvnck^  In  re; 
Rohaon  v.  Worstoick  ^ — or  before  an 
arbitrator — Rawstome  v.  Preston  Corpora- 
tion^— ^are  as  a  rule  not  privileged,  but 
must  be  produced.  These  decisions  pro- 
ceed on  the  ground,  as  I  understand 
them,  that  the  administration  of  justice 
in  this  country  is  a  matter  of  public 
interest  and  to  be  conducted  (again  as  a 
general  rule)  in  public,  and  consequently 
that  there  can  be  nothing  privileged  or 
confidential  which  passes  in  open  Court. 
If,  then,  the  proceedings  in  the  former 
action  had  taken  place  in  open  Court, 
and  if  the  plaintiffs  had  in  their  possession 
a  shorthand- writer's  note  of  them,  it  would 
seem  to  me  that  such  a  note  must  be 
produced.  That,  however,  does  not  com- 
pletely answer  the  question  with  which  I 
have  to  deal.  Such  a  note  would  only 
shew  that  a  particular  document  had 
been  placed  in  the  witness's  hands  and 
had  been  admitted  to  be  correct.  The 
document  itself  is  only  made  an  exhibit, 
and  consequently  is  not  on  the  file  at  all. 
The  contents  of  the  document  do  not  get 
on  the  examiner's  notes. 

Beyond  this,  no  use  was  ever  made  of 
the  document  in  the  former  action,  except 
that  it  was  read  in  the  order  of  Novem- 
ber 13,  1897.  That  was  an  ex  parte  order 
made  in  chambers,  and  the  document  was 
obviously  brought  before  the  Judge  to 
enable  him  to  determine  whether  the  com- 
'  promise  was  proper  to  be  approved  on 
behalf  of  the  infiints.  Such  use  was  not 
a  puUic  diadosure,  but  was  in  its  nature 


confidential,  and  cannot  affect  the  question 
I  have  to  decide.  It  seems  to  me  that 
the  case  stands  very  much  in  the  same 
position  as  if  on  a  trial  in  open  CoiUTt,  after 
a  document  had  been  put  in  a  witness's 
hands  and  its  contents  had  been  admitted 
to  be  true,  but  before  it  had  been  read,  a 
compromise  had  been  arranged  between 
counsel.  It  appears  to  me  that  the  docu- 
ment in  question  was  never  effectually 
made  public,  and  that  the  use  made  of  it 
does  not  amount  to  a  waiver.  The  par- 
ticular point  does  not  seem  to  be  covered 
by  authority,  but  the  case  which  comes 
nearest  to  it  is  North  AustraUan  Territory 
Co.  V  Goldshorough^  MoH  d:  Co,  [1893].^' 
There  an  action  was  brought  by  a  com- 
pany in  liquidation.  In  the  course  of  the 
winding-up  and  after  the  commencement 
of  the  action  some  of  the  directors  and 
officers  of  the  company  were  examined 
under  section  115  of  the  Companies  Act, 
1862,  and  their  depositions  duly  taken. 
These  depositions  had  not  been  filed.  In 
the  action  upon  the  cross-examination 
under  commission  on  behalf  of  the  plain- 
tiffs of  one  of  the  persons  examined  under 
section  115,  he  was  questioned  as  to  cer- 
tain answers  given  by  himself  and  other 
persons  who  had  been  examined  under 
section  115,  and  those  answers  were  read 
to  him  from  the  depositions,  and  admitted 
to  be  correct.  Of  course,  so  much  as  was 
read  of  these  depositions  got  on  the  notes, 
and  the  application  there  was  for  the  pro- 
duction of  the  rest  of  the  documents.  The 
present  Master  of  the  Bolls  says :  "  The 
argument  on  behalf  of  the  defendants  prac- 
tically comes  to  this :  that  because  use  was 
made  of  these  depositions  by  the  plaintiffs' 
counsel  in  Melbourne,  the  defendants  are 
entitled  to  see  them.  On  what  principle 
are  they  so  entitled  1  It  is  said  that  they 
are  entitled  because  these  depositions 
ought  to  have  been  scheduled  in  the 
plaintiffs'  affidavit  of  documents  as  docu- 
ments in  their  possession  relating  to 
matters  in  dispute  in  the  action ;  but,  if 
they  had  been  scheduled,  privilege  would 
as  a  matter  of  course  have  been  claimed 
for  them,  and  the  defendants  would  never 
have  seen  them ;  and  it  would  not  be  fair 
to  the  plaintiffs  if  we  were  to  treat  these 

(13)  62  L.  J.  Ch.  603;  [1893]  2  Oh.  381. 
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depoeitions  as  documents  in  their  posses- 
4don  unprotected  by  a  claim  of  privilege." 

There  remains  the  question  as  to  the 
•copy  of  the  depositions — a  much  smaller 
•question,  and  one  which  but  for  the  exist- 
•ence  of  the  other  would  not  have  been 
brought  before  me.  These  copies  of  de- 
positions simply  constitute  a  note  of  what 
took  place  before  the  officer  of  the  Court 
in  the  course  of  hostile  litigation.  The 
depositions  are  on  the  file  of  the  Court, 
And  may  be  inspected  by  any  person  who 
shews  that  he  has  proper  grounds  for  so 
doing — see  Central  Office  Practice  Bules 
{Annual  Practice,  1899,  p.  1008).  On 
such  an  occasion  I  take  it  that  no  ques- 
tion as  to  privilege  could  be  raised,  any 
more  than  in  the  analogous  case  of  docu- 
ments filed  in  lunacy — ^as  to  which  see 
Straohan,  In  re  [l895].^< 

The  depositions  have  been  filed  in  the 
usual  way.  They  seem  to  me  to  have 
become  publiei  juris  within  the  meaning 
of  the  decisions  in  NioKoU  v.  Jones  ^  and 
the  cases  which  have  followed  it,  and  to  be 
liable  to  production  accordingly.  Some 
reliance  was  placed  on  The  Palermo,^ 
but  there  the  depositions  of  which  copies 
were  sought  were  not  ptMici  juris. 

I  think  therefore  that  the  order  ought 
to  be  discharged  only  so  far  as  it  directs 
the  production  of  the  accounts.  In  this 
way  effect  is  given  to  both  lines  of  deci- 
sion. That  which  has  become  public  is  to 
be  produced;  while  that  which  has  not 
and  is  in  its  original  nature  privileged  is 
to  be  treated  as  remaining  privileged. 
The  costs  of  the  present  application  will 
be  costs  in  the  action. 


Solicitors — P.  Venn  &  Co.,  agents  for  J.  C. 
Parkinson,  Liverpool,  for  plaintiffs ;  Booke  & 
Sons,  agents  for  Orfoid  &  Sons,  Manchester, 
for  defendants. 

[Reported  by  W.  A.  Q.  Wood»,  Egq., 
JSarrifter-  at- Law. 


98.  / 
.  10.  c 
r.l.    ) 


WBEXHAM,  MOLD,  AND  GONVAH's 

QUAY  RAILWAY,  In  re. 
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Company  —  Borrowing  Powers — Loan 
Applied  to  Pay  Secured  Crediiar — Sub- 
rogatian — Priority, 

A  railway  company  when  on  the  verge 
of  insolvency  paid  the  interest  on  its  deben- 
ture stock  with  money  borrowed  from  its 
bankers.  The  bank  claimed  against  the 
company^s  assets  payment  in  fuH  of  the 
loan  in  priority  to  any  further  payments 
to  the  debentwre  stockholders,  on  the  ground 
that,  the  interest  on  the  stock  being  a  charge 
on  the  companwfs  undertaking,  they  were 
entitled  by  subrogation  to  the  benefit  of  the 
charge : — Held,  that  the  bank  could  not  be 
treated  as  assignees  of  the  stockholders^ 
right  to  their  interest,  and  that  the  claim 
therefore  failed. 

The  above-named  company,  under  the 
powers  contained  in  its  Acts,  issued 
debenture  stock  charged  permanently  on 
its  undertaking,  and  on  August  1,  1897, 
interest  thereon  became  payable  to 
the  stockholders.  This  interest,  which 
amounted  to  over  8,000/.,  was  paid  by  the 
North  and  South  Wales  Bank,  who  were 
requested  by  the  company  to  allow  their 
current  account  to  be  overdrawn  for  the 
purpose. 

On  August  4,  189 7,  judgment  was  re- 
covered against  the  company  by  a  creditor 
for  a  large  amount,  and  was  followed  by 
the  appointment  of  a  receiver. 

There  was  due  to  the  bank  on  the  com- 
pany's current  account  a  sum  of  about 
7,600/.  The  bank  claimed  to  be  repaid 
this  sum  by  the  receiver  out  of  the  assets 
in  priority  to  any  payments  to  the  holders 
of  the  debenture  stodk. 

NwiOe,  Q.C.,  T  T.  Methold,  and  Danck- 
werts,  in  support  of  the  claim. — ^The  sum 
borrowed  from  the  bank  having  been 
applied  in  satisfying  creditors  of  the  com- 
pany, the  bank  is  entitled  in  equity  to  be 
treated  as  having  taken  an  assignment  of 
those  creditors'  claims,  though  there  has 
been  no  assignment  in  fadi— -Blackburn 
Building  Society  v.  CunUffe,  Brooks  ^  Co. 
[i882],i  affirmed  by  the  House  of  Lords, 
(1)  52  L.  J.  Ch.  92  ;  22  Ch.  D.  61, 
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mib  nam.  CunUffe^  Brooks  A  Co,  v.  Black- 
hum  Building  Soday  [l884],^  and  Wen- 
lock  {Baranm)  v.  Dee  Etver  Co.  [issrV 

F»  ThampeoHy  for  one  class,  and  Theo- 
bald^ far  another  class  of  debenture  stock- 
holders.— In  the  reported  cases  of  sub- 
rogation the  contest  was  between  the 
lender  of  the  money  applied  in  discharging 
liabilities  of  the  company  and  its  share- 
holders, and  related  to  surplus  assets 
of  the  company.  Here  the  person  entitled 
by  subrogation  to  the  rights  of  a  creditor 
is  claiming  not  merely  against  simple 
contract  creditors,  but  against  secured  cre- 
ditors, and  those  the  Tery  creditors  who 
have  been  paid  off  by  means  of  the  loan. 
It  would  follow  that  a  partly  satisfied  mort- 
gagee might  be  deprived  of  the  benefit  of 
his  security  in  respect  of  the  balance  of 
his  debt  by  the  very  person  who  had  lent 
the  mortgagor  the  money  by  which  he  had 
been  partly  paid. 

Mark  Romero  for  the  creditor  who  had 
obtained  judgment. 

B.  J.  Parker^  for  the  railway  company. 

Neville^  Q.C.,  replied. 

Cur,  adv,  vuU. 

iVov.  1. — ^RoMEB,  J. — ^Tlus  is  an  extra- 
ordinary application.  The  applicant,  the 
bank,  has  already  in  these  proceedings 
brought  in  a  claim  to  be  admitted  as  a 
creditor  of  the  railway  company,  and  so 
far  neither  the  railway  company  nor  the 
debenture  stockholders  have  diluted  the 
claim  of  the  bank  to  be  regarded  as  an 
ordinary  creditor  of  the  railway  company. 
Bat  the  bank  now  applies  to  the  Court, 
and  seeks  in  substance  to  establish  as  to 
the  sum  mentioned  in  its  summons,  being 
money  borrowed  from  it  by  the  railway 
company,  that  the  railway  company  had 
no  power  to  borrow  this  money,  and  con- 
sequently did  not  become  liable  to  repay 
it.  The  bank  seeks  to  establish  that  it  is 
not  directly  a  creditor  of  the  company  in 
order  to  assert  that  thereby  it  is  placed  in 
a  better  position  than  if  the  money  had 
been  validly  borrowed.  And  it  seeks  to 
establish  this  startling  proposition  in  the 
following  way :  It  contends — first,  that 
the  borrowed  money  was  applied  in  pay- 
ing interest  on  the  debenture  stock  of  the 

(2)  9App.Cas.867. 

(.3)  56  L.  J.  Q.B.  689 ;  19  Q3.  D.  166. 
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Bailway,  In  be. 

railway  company,  which  is  a  charge  oa 
the  undertaking  of  that  company; 
secondly,  that  on  the  principle  of  the 
well-known  cases  cited  before  me,  the 
bank  is  therefore  entitled  to  stand  in 
the  shoes  of  the  debenture  stockholders 
to  the  extent  of  the  interest  so  paid; 
and  thirdly,  that  the  bank  is,  more- 
over, entitled  not  only  as  against  the 
railway  company,  but  as  against  the 
debenture  stockholders  themselves,  to  be 
considered  as  assignees  of  that  int^^est  as 
if  it  had  never  been  paid,  and  as  having  a 
charge,  or  something  in  the  nature  of  a 
charge,  on  the  undertaking  of  the  railway 
company  which  gives  it  a  right  to  call 
upon  the  receiver  when  he  has  moneys  in 
his  hands  available  for  payment  of  subse- 
quent interest  due  on  the  debenture  stock 
to  pay  the  bank  before  he  pays  the  deben- 
ture stockholders  their  interest.  At  the 
present  time  the  receiver  has  not,  and  he 
may  never  have,  any  moneys  in  hand 
available  for  payment  of  the  ordinary  cre- 
ditors of  the  nulway  company  after  paying 
the  debenture  stockholders  their  interest, 
and  no  one  is  at  present  concerned  ia 
considering  whether  the  bank  is  an  ordi- 
nary creditor  of  the  railway  company, 
either  by  reason  of  the  originid  borrowing 
or  by  reason  of  the  borrowed  money 
having  been  applied  in  paying  off  debts  of 
the  railway  company  which  that  company 
was  legally  liable  to  pay.  The  real  object 
therefore  of  the  present  application  is  to 
obtain  a  decision  of  the  Court,  as  against 
the  debenture  stockholders,  that  the  bank's 
claim  has  priority  over  their  interest. 

The  first  two  contentions  of  the  bank  I 
may  therefore  pass  by,  or  assume  to  be 
correct,  if  its  third  contention  fails.  And 
dealing  with  this  third  contention  I  can- 
not see  on  what  principle  I  can  hold,  as 
against  the  debenture-stockholders,  that 
they  are  to  be  treated  as  ranking  after 
the  bank.  No  authority  whatever  gives 
sanction  to  any  such  claim  on  the  bank's 
part.  As  to  the  past  interest,  the  stock- 
holders never  assigned  it  to  the  bank.  It 
was  paid  by  the  railway  company  in  the 
ordinary  way  so  £ut  as  they  were  con- 
cerned, and  it  did  not  matter  to  them,  or 
form  any  matter  Sot  enquiry  on  their 
part,  how  the  railway  company  got  the 
money  to  pay  that  interest.    There  are^ 
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no  doubt,  ezpressionB  in  some  of  the 
judgmente  in  the  cases  of  subrogation 
above  referred  to  which  speak  of  the 
person  who  has  lent  money  to  a  company 
which  the  company  was  not  legally  liable 
to  repay,  but  which  was  applied  in  paying 
the  legal  debts  of  that  company,  as  h^ing 
entitled  under  the  circumstances  of  those 
cases  to  be  considered  as  assignee  of  the 
debts  and  rights  of  the  creditors  paid* 
But  those  expressions  were  used  with 
reference  to  the  only  question  before  the 
Courts  in  those  cases,  which  was  whether, 
as  between  the  person  who  lent  the  money 
to  the  company  and  the  company,  he 
oould  be  regarded  as  having  a  claim  in 
respect  of  that  money,  and  in  no  wise 
concerned  questions  between  that  person 
and  the  creditors  whose  debts  were  paid. 
The  argument  on  the  part  of  the  bank, 
that,  as  between  the  creditors  paid  and 
the  person  whose  money  went  in  paying 
them,  he  is  to  be  treated  as  if  those 
creditors  had  actually  assigned  to  him 
their  debts  and  securities  is,  in  my  opinion, 
unfounded.  If  well  founded,  it  would 
lead  to  the  most  astonishing  results. 
For  instance,  consider  the  case  of  a  credi- 
tor of  a  building  society  whose  debt  is 
secured  on  the  land  of  the  society ;  if  that 
society  is  being  wound  up,  could  a  person 
from  whom  the  society  illegally  borrowed 
money  come  forward  and.  by  proving  that 
his  money  went  in  paying  off  part  of  the 
secured  creditor's  debt,  be  entitled  as 
against  that  creditor  to  have  the  security 
applied  in  repaying  the  money  borrowed 
before  it  was  mode  available  to  the  secured 
creditor  for  the  payment  of  the  balance  of 
his  debt)  Clearly  not;  and  yet  it  ap- 
pears to  me  that  the  bank's  contention 
in  the  present  case  would  lead  to  such  a 
result. 

I  therefore  hold  that  the  bank  is  not 
to  be  regarded  in  these  proceedings  as  a 
creditor  whose  debt  is  to  be  paid  by  the 
receiver  in  priority  to  the  debenture  stock- 
holders. I  propose,  therefore,  to  make 
this  declaration :  Declare  that  the  bank 
is  not  entitled  as  against  the  debenture 
stockholders  to  have  any  part  of  its  claim 
paid  out  of  moneys  in  the  receiver's 
hands  before  payment  thereout  of  interest 
due  and  payable  to  the  debenture  stocks- 
holders. 


Beyond  that,  it  appears  to  me  unneoesi- 
sary  to  make  any  fiirther  order  on  this 
summons,  except  to  order  the  bank, 
which  has  substantially  failed,  to  pay  the 
costs.  But  it  should  be  stated  that  this 
is  not  to  prejudice  any  claim  of  the  bank, 
or  any  application  it  may  make,  in  respect 
of  any  moneys  that  may  be  in  the  hands 
of  the  receiver  after  paying  all  interest 
due  and  payable  to  the  debenture  stock- 
holders, and  available  for  payment  of 
other  debts  of  or  claims  against  the 
railway  company^ 


Solioitora— Rowcliffes,  Rawle  &  Co.,  agents  for 
Hill,  Dickinson  &  Co., .  Liverpool,  for  appli- 
cants ;  Field,  Bosooe  ic  Co.,  agents  for  Evan, 
Morris  &  Co.,  Wrexham ;  Sharpe,  Parker  & 
Co.,  agents  for  Alsop,  Stevens,  Harvey  8c 
Crooks,  Liverpool;  Canlilfes  &  Davenport, 
agents  for  R.  B.  Lingard-Monk,  Manchester ; 
and  Norri?,  Aliens  Sc  Chapman,  agents  for 
J.  B.  Pollitt,  Manchester,  for  other  parties. 

{^Reported  hy  JET.  JP.  Amedroz,  Es^,^ 
Barrister-at-Law, 


ECCLESIASTI- 
CAL COMHIS- 
8I0XEE3  V. 
PINNEY. 


[IN  THE  COURT  OF  APPEAL.] 
LlKBLEY,   M.R. 

CHrrrr,  L.J. 

Vaughan  Williams,  L.J. 

1898. 

Nov.  3. 

Ecclesiastical  Law — Glebe — Agreement 
for  Sale — Purchase  not  Completed — Pur- 
chase-monei/  Payable  to  Ecclesiastical 
Commissioners — Right  of  Commissioners 
to  bring  Action  —  Ecdesiasticod  Leasing 
Act,  1858  (21  it  22  Vicl.c.  57), ss.  1  and2. 

Where  the  Ecclesiastical  Commissumers 
have  approved  of  a  sale  of  glebe  lands 
under  the  Ecclesiastical  Leasing  Act,  1858, 
and  the  purcliase  has  not  been  oompleted, 
they  have  a  right,  and  it  is  their  duty,  to 
bring  an  action  to  obtain  payment  of  the 
purohase-moTiey. 

Appeal  from  a  decision  of  Bigham,  J.| 
sitting  for  Byrne,  J. 

This  was  an  action  brought  by  the 
Ecclesiastica.1  Commissioners  for  England 
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to  obtain  specific  performaif  ce  of  an  agree- 
ment for  the  Bale  of  glebe  lands. 

The  agreement  was    dated    July   28, 
1873,  and  made  between  the  Rev.  John 
IXgby  Wingfield  Digby,  then  incumbent 
of  the  vicarage  of  Coleshill  in  the  county 
of  Warwidc,  of  the  first  part;  George 
Digby  Wingfield   Digby,  patron  of  the 
said   vicarage,  of  the  second  part ;  the 
plaintiffs,  of  the  third  part ;  and  Bichard 
Baker   Wingfield  Baker,  the    surviving 
trustee  of  the  will  of  Edward,  Earl  Digby, 
of  the  fourth  part ;  and  by  it  the  said  J. 
D.  W.  Digby,  as  such  incumbent  as  afore- 
said, in  pursuance  of  the  powers  and  pro- 
visions in  that  behalf  of  the  Ecclesiastical 
Leasing  Acts,  1842  and  1858,  with  the 
consent  of  the  said  G.  D.  W.  Digby,  as 
such  patron  as  aforesaid,  and  with  the 
approval  of  the  Commissioners,  agreed  to 
sell,  and  the  said  B.  B.  W.  Baker,  with 
the  consent  and  approbation  of  the  said 
G.  D.  W.  Digby,  as  tenant  for  life  for  the 
time  being  of  the  real  estates  devised  by 
the  said  ^nll  of  the  said  Earl  Digby,  agreed 
to  purchase  certain  lands  in  the  parish  of 
Coleshill,  forming  part  of  the  glebe  lands 
belonging  to  the  vicarage,  for  the  sum  of 
24,963/.  "  subject  to  the  terms  and  con- 
ditions following — that  is  to  say  (1)  the 
purchaser  shall  pay  the  purchase -money 
into  the  Bank  of  England  to  the  credit  of 
the   Ecclesiastical  Commissioners  as  ap- 
pointed by  them  in  that  behalf,  on  or 
before  the  29th  of  September,   1874,  at 
which  time  the  said  purchase  shall  be 
completed  at "  an  office  in  London ;  but  if 
from  any  cause  (except  the  wilful  default 
of  the  vendor)  the  purchase  should  not  be 
completed    on    the    said    September  29, 
1874,  the  purchaser  was  to  pay  interest 
at  4  per   cent,  on  the  purchase-money 
until  completion,  but  this  condition  was  to 
be  without  prejudice  to  the  vendor's  right 
to  enforce  completion. 

By  clause  8,  in  case  default  should  be 
made  by  the  purchaser  in  payment  of  the 
purchase-money  at  the  time  fixed,  it  was 
to  be  lawful  but  not  incumbent  on  the 
vendor  or  the  vicar  for  the  time  being  at 
any  time  thereafter  by  notice  in  writing 
to  require  such  payment  to  be  made 
within  one  calendar  month  from  the  date 
of  such  notice,  and  if  such  payment  were 
not  duly  i^ade  the  contoust  was  to  be 


deemed  to  have  determined,  and  the 
vendor,  or  the  vicar  for  the  time  being, 
was  thereupon  to  be  entitled  to  recover 
the  costs. 

G.  D.  W.  Digby,  as  tenant  for  life, 
entered  into  possession  of  the  lands  in 
1874.  Since  that  date  they  had  always 
been  treated  as  forming  part  of  the  Digby 
estates ;  part  of  them  had  been  exchanged 
and  the  remainder  had  been  included  in 
a  disentailing  deed  and  a  re-settlement. 
The  purchase-money,  which  was  to  have 
been  taken  from  funds  held  by  B.  B.  W. 
Baker,  as  trustee  with  power  to  invest  in 
real  estate,  had  never  been  paid,  nor  had 
any  conveyance  been  executed ;  but  the 
tenants  for  life  of  the  estates  had  regu- 
larly paid  to  the  vicar  for  the  time  being 
interest  on  the  purchase-money,  for  some 
time  at  the  rate  of  4  per  cent.,  and  re- 
cently at  3^  per  cent. 

The  value  of  the  lands  agreed  to  be 
purchased  had  considerably  decreased,  and 
the  purchasers  refused  to  complete.  The 
Ecclesiastical  Commissioners,  therefore, 
brought  this  action  asking  for  specific 
performance  of  the  agreement,  and  dam- 
ages, or,  in  the  alternative,  an  account,  a 
declaration  that  they  were  entitled  to  a 
lien,  and  a  receiver. 

The  defendants  to  the  action  were  the 
vicar,  the  tenant  for  life  of  the  estate, 
who  was  also  the  patron,  the  representa- 
tives of  B.  B.  W.  Baker,  and  the  trustees 
of  the  present  settlement. 

When  the  action  came  on  for  trial, 
Bigham,  J.,  took  the  objection  that  the 
agreement  merely  meant,  so  fiir  as  the 
Ecclesiafitical  Commissioners  were  con- 
cerned, that  if  and  when  the  money  was 
paid  it  should  be  paid  in  a  certain  way, 
and  that  the  only  interest  the  Commis- 
sioners had  under  the  Ecclesiastical  Leas- 
ing Acts  was  to  see  that  the  money  was 
so  paid  when  it  was  paid.  His  Lordship, 
therefore,  without  hearing  evidence,  dis- 
missed the  action,  with  costs. 

The  Commissioners  appealed. 

Cozena-Hoflrdy,  Q»0.^  Astbury^  Q-C,  and 
Pochin,  for  the  appellants. — Section  1  of 
the  Ecclesiastical  Leasing  Act,  1858,  gives 
power  to  sell  the  glebe,  with  the  con- 
sent of  the  patron  and  the  approval  of 
the    Commissioners.      By  section  2  the 
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purchase-money  has  to  be  paid  to  the  Com- 
missioners as  if  they  were  the  vendors. 
Therefore  the  Commissioners  have  to  per- 
form the  statutory  duty  of  preserving  the 
purchase-money,  and  tiiey  have  a  right  to 
bring  this  action.  The  Court  is  not  asked 
on  this  appeal  to  go  into  the  various  de- 
fences which  have  been  raised.  The  only 
question  at  present  is  whether,  as  parties 
to  the  agreement  or  otherwise,  the  plain- 
tiffs can  take  proceedings  to  enforce  pay- 
ment of  the  purchase-money.  The  agree- 
ment was  made  with  all  the  parties, 
including  the  Commissioners. 

[LiNDLET,M.R. — ^There  is  no  agreement 
with  them  to  pay  them  the  money,  but 
they  have  a  statutory  right  to  enforce 
payment.] 

The  point  is  covered  by  Ecdesiastical 
Commistionera  v.  Wodehaitae  [i895].^ 

[LiNDLET,  M.R. — That  decision  only 
refers  to  waste.] 

The  principle  of  Luke  v.  South  Ken- 
iingtan  Hotel  Co.  [i879]  ^  applies  to  this 


[Chittt,  L.J.,  referred  to  section  4  of 
the  Act.] 

£ve,  $.C.,  and  E.  F,  Norton,  for  the 
tenant  for  life. — As  against  the  tenant 
for  life  the  Commissioners  have  no  cause 
of  action.  He  may  be  turned  out  of 
possession,  but  he  cannot  be  called  upon 
to  pay  the  purchase-money.  He  does  not 
dispute  that  the  vicar  is  entitled  to  a  lien 
on  the  land  sold,  but  no  order  for  specific 
performance  can  be  made.  Further,  the 
Commissioners  have  no  right  to  bring  any 
such  action.  They  were  only  made  par- 
ties to  the  contract  so  as  to  preserve  evi- 
dence of  their  approval.  The  provision 
that  the  purchase-money  was  to  be  paid 
to  them  was  mere  surplusage ;  the  Act  of 
Parliament  had  already  said  that  that 
must  be  so.  The  vendor  was  the  vicar,  not 
the  Commissioners;  and  under  clause  8, 
which  was  approved  of  by  the  Commis- 
sioners, he  might  have  put  an  end  to  the 
contract  at  any  time.  He  can  do  so  now. 
He  can  say  that  he  does  not  wish  to 
enforce  it. 

SLiNDLEY,  M.R. — He  cannot  put   an 
i  to  the  contract,  for  the  purchaser 
cannot  restore  the  land.] 

(1)  64  L.  J.  Ch.  329;  [1895]  1  Ch.  562. 

(2)  48  L.  J.  Ch.  361 ;  11  Ch.  D.  121. 


The  clause  shews  that  the  Commissioners 
have  no  control  over  the  contract.  They 
ought  not  to  be  parties  to  the  action  at 
all;  they  are  in  a  similar  position  to 
trustees  for  the  purpose  of  the  Settled 
Land  Act;  they  have  an  interest,  but- 
they  cannot  sue.  Section  4  only  applies 
to  mines. 

[Vaughan  Williams,  L.J. — Eodenaa" 
tieal  Oommissionera  v.  Wodehouae  ^  shews 
that  they  can  get  an  ii\junction  to  restrain 
waste.  So  they  have  an  interest  in  the 
land  irrespective  of  the  contract.  The 
Act  says  they  are  to  have  a  similar  in- 
terest in  the  money.] 

That  case  refers  only  to  waste,  and  doe» 
not  apply  to  the  present  facts.  If  the 
money  were  being  paid  to  the  wrong  per- 
sons the  Commissioners  could  interfere. 

[Chitty,  L.J. — You  admit  the  existence 
of  the  lien  ;  and  as  any  money  recovered 
by  that  means  must  go  to  the  Commis- 
sioners, they  must  have  sufficient  interest 
to  maintain  the  action.] 

The  tenant  for  life  offered  them  the 
lien,  and  they  declined  it.  They  are  not 
agreeing  or  contracting  parties  at  all.  It 
might  as  well  be  said  that  the  Bank  of 
England  could  bring  this  action  if  the 
Commissioners'  account  were  overdrawn. 
The  vicar  for  the  time  being  is  the  person 
to  bring  the  action.  If  the  purchaser 
had  brought  an  action  for  specific  per- 
formance he  would  have  made  the  vicar 
defendant,  and  the  Commissioners  would 
not  have  been  parties — Scales  v.  Scales^ 
[i878].^  Another  view  of  the  case  is  this, 
that  the  purchase  was  completed  in  1874, 
and  that  the  purchase- money  was  then 
paid  to  the  Commissioners  and  returned 
by  them  to  be  left  on  the  security  of  the 
land.  No  doubt  they  are  entitled  to  fore- 
closure, but  that  could  have  been  obtained 
in  chambers,  and  they  refused  it  in  the 
Court  below.  Further,  to  obtain  fore- 
closure they  should  have  made  the  tenant 
in  tail  a  psurty. 

T,  H.  Ca/raon,  for  the  vicar,  took  no 
part  in  the  argument. 

W.  Brinton,  for  the  representatives  of 
R.  B.  W.  Baker. — ^The  Commissioners 
can  have  no  relief  against  us ;  but  they 
are  not  entitled  to  sue  at  all.  A  person 
may  be  a  consenting  party  to  a  contract 
(8)  W.N.  (]878),  10% 
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and  bound  by  it,  without  being  able  to 
-enforce  it.  If  a  lessee,  who  cannot  assign 
without  his  lessor's  consent,  wishes  to  sell, 
and  makes  the  lessor  a  party  to  the  agree- 
ment for  the  purpose  of  consenting,  the 
lessor  cannot  sue  to  have  the  agreement 
carried  out.  The  patron  has  to  consent 
to  sales  of  glebe ;  but  it  is  not  suggested 
that  he  can  sue.  Church  property  has 
Always  belonged  to  different  individuals ; 
there  is  no  such  thing  as  ecclesiastical 
property  in  a  general  sense  ;  therefore  the 
Acts  have  preserved  the  rights  of  indi- 
viduals— ^for  instance,  a  sale  is  carried  out 
by  the  incumbent. 

[He  adopted  the  arguments  which  had 
been  advanced  for  the  tenant  for  life.] 

Sarganiy  for  the  trustees  of  the  present 
«ettlement  of  the  Digby  estates. 

Cozena-Hardy,  Q.C.j  in  reply. —  The 
action  was  not  originally  started  in  order 
to  get  foreclosure ;  but  the  amended  state- 
ment of  claim  asks  for  a  declaration  of 
lien. 

LiNDLET,  M.R. — I  think  this  action 
has  been  disposed  of  a  little  too  sum- 
marily ;  and  it  appears  to  me  that,  having 
regard  to  the  facts  stated  in  the  statement 
of  claim,  and  particularly  having  regard 
to  the  Ecclesiastical  Leasing  Act,  1858, 
it  is  not  right  to  say  that  the  plaintiffs 
cannot  recover  anything  in  the  action  as 
framed.  I  do  not  propose  to  say  any- 
thing about  the  particular  form  of  relief 
which  would  have  to  be  given.  We  have 
not  gone  into  the  defences,  and  we  know 
nothing  whatever  about  them;  but  Mr. 
Justice  Bigham  has  taken  the  summary 
view  that  the  plaintiffs  are  not  entitled  to 
any  relief  in  this  action.  Now,  there  I 
differ.  Of  course,  I  know  nothing  what- 
ever about  the  &cts  in  the  defence,  and  I 
say  nothing  to  prejudice  that,  but  the 
position  of  the  Ecclesiastical  Commissioners 
is  not  the  position  of  a  person  who  con- 
sents to  something  being  done  by  third 
parties  in  an  ordinary  contract.  The 
Ecclesiastical  Commissioners  have,  by 
statute,  very  important  duties  to  perform, 
and  for  the  performance  of  those  duties 
they  have  rights  conferred  upon  them; 
a:nd,  as  I  read  the  statute,  it  is  the  duty 
of  the  Commissioners,  rather  than  their 
rights  to  see  that  this  purchase-money  is 
Vol.  68.— Chakc. 


properly  obtained  and  secured.  I  say 
nothing  about  the  technical  form  of  plead- 
ing ;  but  I  cannot  possibly  so  construe  this 
Act  of  Parliament  as  to  treat  them  as 
persons  having  nothing  whatever  to  do 
with  the  money  except  to  give  their  con- 
sent to  the  sale.  The  contract  is  one  of 
the  circumstances  which  brings  into  exist- 
ence the  necessity  for  them  to  perform 
their  duties  and  to  exercise  their  rights 
which  are  incidental  to  that  performance. 

I  do  not  look  upon  this  as  an  ordinary 
action  for  specific  performance  at  all — it  is 
something  far  more  than  that.  It  is  an 
action  brought  by  the  Ecclesiastical  Com- 
missioners  in  performance  of  their  statu- 
tory duties,  and  of  course  the  contract  is 
important,  because  it  is  the  existence  of 
that  contract  which  gives  rise  to  those 
duties  and  gives  rise  to  their  rights. 
Whether  they  will  succeed  in  an  action 
for  specific  performance  in  the  narrow 
technical  sense,  or  whether  they  will  not, 
I  do  not  know ;  and  whetjier  they  will  be 
compelled  to  fall  back  upon  their  lien  I  do 
not  know ;  but  it  strikes  me  that  their 
statutory  right  is  to  get  this  money  if 
they  can,  and  I  am  not  at  all  satisfied 
that  they  cannot. 

I  think,  therefore,  that  the  appeal  must 
be  allowed,  and  that  the  matter  must  go 
back  to  be  tried.  As  regards  the  costs, 
considering  that  we  know  nothing  about 
the  merits,  I  think  that  the  costs  below 
and  here  ought  to  be  costs  in  the  action. 

Chitty,  L.J. — I  agree. 

Vaughan  Williams,  L.J. — I  also  agree. 
Appeal  allowed. 


Solicitors — Milles,  Jennings- White  k,  Foster, 
for  appellants;  Dawjon,  Bennett  &  Byde, 
for  the  tenant  for  life,  the  representatives  of 
Baker,  and  the  trustees ;  Hulberts,  Hassey  & 
Metcalfe,  for  the  Ticar. 

[Reported  by  H,  C.  Roper,  E$q., 
BarrUter'at-Law, 
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Stirling,  J. ")  oxford     and     Cambridge 

1898.  >     UNIVERSITIES      V.      GEORGE 

Nov.  4.        3     GILL  AND   SONS. 

Practice — Parties — Joinder  of  Plaintiffs 
— Separate  Transactions — Joint  and  Sepa- 
rate Causes  of  Action  —  Rules  of  the 
Supreme  Court,  Order  XVI,  rule  1  ;  Order 
XVIII.  rule  8. 

In  an  action  by  the  Universities  of 
Oxford  and  Cambridge  for  an  injunction 
to  restrain  the  defendants  from  selling  or 
advertising  books  bearing  the  title  "  The 
Oxford  and  Cambridge  Publications^**  or 
"  The  Oxford  and  Cambridge  Edition,*'  the 
statement  of  claim  alleged  that  the  plaintiffs 
carried  on  an  extensive  business  in  printing 
and  publishing  at  their  respective  presses 
known  as  the  Oxford  University  Press  and 
the  Cambridge  University  Press ;  thai  cer- 
tain works  were  the  joint  publications  of 
the  two  presses ;  that  the  defendants  had 
oomTnenced  to  publish  and  advertise  text- 
books under  Vie  titles  in  question;  and 
that  the  use  by  Vie  defendants  of  such  titles 
was  calculated  to  deceivej  and  induce  the 
belief  that  the  books  emajiated  from  the 
presses  of  the  plaintiffs,  or  were  autliorised 
by  them  : — Held,  that  Vie  case  came  within 
Order  XVI.  rule  1,  as  interpreted  by 
CHinr,  L.J.,  in  Stroud  v,  Lawson  (67 
L.  J.  Q.B.  718;  [1898]  2  Q.B.  44), 
for,  first,  the  right  of  relief  alleged  to 
exist  in  each  plaintiff  arose  out  of  one 
transaction,  or  series  of  transactions,  if 
€acli  publication  by  the  defendants  was  to 
be  treated  as  a  separate  transaction  ;  and 
secondly,  the  question  of  publication,  and 
the  belief  that  would  be  induced  by  the 
pubUcatioTis  of  the  defendants,  were  common 
questions  of  fact  that  would  arise  in  the 
action,  and  consequently  that  the  two 
Universities  could  be  joined  as  plaintiffs. 

This  was  a  motion  on  behalf  of  the 
defendants  that  all  claims  by  the  plaintiffs 
in  the  statement  of  claim  in  the  above- 
mentioned  action  to  any  relief  in  respect 
of  any  separate  cause  of  action  in  either 
of  the  plaintiffs,  and  all  allegations  in 
such  statement  of  claim  in  support  of  any 
such  separate  cause  of  action,  might  be 
struck  out,  and  that  the  action  and  the 
proceedings  therein  might  be  confined  to 
the  alleged  joint  cause  of  action  of  the 


plaintiffs,  and  that  the  statement  of 
claim  might  be  amended  accordingly ;  or, 
in  the  alternative,  that  the  pkuntiff» 
might  be  put  to  their  election  whether 
they  would  proceed  with  their  alleged 
joint  cause  of  action  or  with  the  alleged 
separate  cause  of  action  of  one  of  the 
plaintiffs,  and  that  so  much  of  the  state- 
ment of  claim  as  applied  to  any  joint 
cause  of  action,  or  to  any  cause  of  action 
by  the  other  plaintiff,  might  be  struck 
out,  and  the  statement  of  claim  amended 
accordingly. 

The  material  paragraphs  of  the  state- 
ment of  claim  were  as  follows : 

1.  The  plaintiffs  carry  on  an  extensive 
and  profitable  business  in  printing  and 
publishing,  and  their  respective  presses 
known  as  The  Oxford  University  Press 
and  The  Cambridge  University  Press, 
and  the  works  emanating  from  their  re- 
spective presses,  have  a  world-wide  repu- 
tation. 

4.  There  are  certain  works,  including 
the  Revised  Version  of  the  Bible,  which 
are  joint  publications  of  the  Oxford  and 
Cambridge  University  Presses. 

6.  During  the  year  1897  it  came  to 
the  notice  of  the  plaintifls  that  the  de- 
fendants had  begun  to  publish  text-books 
under  the  title  of  "The  Oxford  and 
Cambridge  Press,"  and  were  advertising 
the  same  under  that  title  in  the  Journal 
of  Education  and  the  Educational  Times ; 
and  further,  that  the  defendants  were 
using  the  arms  of  the  two  Universities, 
or  devices  resembling  those  arms,  in  their 
advertisements  and  on  the  covers  of  their 
books. 

7.  The  plaintiff  objected  to  the  use  of 
the  aforesaid  title  and  of  the  arms  of  the 
Universities  by  the  defendants  as  afore- 
said, and  after  some  correspondence 
between  the  parties,  and  as  the  defendants 
would  not  desist  from  the  wrongful  acts 
complained  of  by  the  plaintiffs  as  aforesaid, 
an  action  was  commenced  by  the  plaintiffs 
against  the  defendants  on  the  10th  day  of 
March,  1898,  the  short  title  of  which  is 
Universities  of  Oxford  and  Cambridge  v. 
George  Gill  <t  Sons,  1898,  O.,  No.  397, 
claiming  an  injunction  and  other  relief. 
And  by  an  order  dated  the  3rd  day  of 
May,  1898,  on  motion  by  the  plaintiffs 
for  an  interlocutory  injunction,  it  was  by 
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eonsent  ordered  that  the  defendants,  their 
servants  and  agents,  should  be  perpetually 
restrained  from  selling,  advertising,  or 
offering  for  sale  any  books  or  publications 
bearing  the  title  of  "The  Oxford  and 
Cambridge  Press,"  or  "The  Oxford 
Press,"  or  "  The  Cambridge  Press,"  or  the 
arms  of  the  Universities  of  Oxford  or 
Cambridge  or  either  of  the  said  Universi- 
ties, or  from  inserting  in  advertisements 
any  reference  to  the  Oxford  and  Cam- 
bridge Press  or  Presses,  or  either  of  them, 
or  the  arms  of  the  said  Universities,  or 
either  of  them,  which  might  induce  the 
belief  that  the  books  or  publications  of 
the  defendants  were  publications  of  the 
Universities  of  Oxford  or  Cambridge 
or  either  of  them,  or  emanated  from  the 
presses  of  the  said  Universities  or  either  of 
them  ;  but  the  said  order  was  not  to  pre- 
clude the  defendants  from  seUing  any 
bound  books  then  in  stock  with  the 
University  arms  thereon,  not  infringing 
that  part  of  the  injunction  which  related 
to  the  use  of  the  title  "  The  Oxford  and 
Cambridge  Press,"  or  "  The  Oxford  Press," 
or  "The  Cambridge  Press." 

8.  Subsequently  to  the  date  of  the  said 
order  it  was  brought  to  the  notice  of  the 
plaintiffs  that  the  defendants  had  com- 
menced to  advertise  their  publications  as 
"The  Oxford  and  Cambridge  Publica- 
tions," and  had  also  commenced  selling 
their  works  with  the  title  "  The  Oxford 
and  Cambridge  Edition"  thereon,  and 
were  also  using  the  words  "  The  Oxford 
and  Cambridge"  in  connection  with  the 
defendants'  Biblical  and  other  publica- 
tions. 

9.  The  use  by  the  defendants  of  the 
titles  "  The  Oxford  and  Cambridge  Publi- 
cations "  and  "  The  Oxford  and  Cambridge 
Edition,"  and  of  the  words  "  The  Oxford 
and  Cambridge "  in  connection  with  the 
defendants' Biblical  and  other  publications, 
is  calculated  to  deceive  and  to  induce  the 
belief  that  the  books  or  publications  of 
the  defendants  are  publications  of  the 
Universities  of  Oxford  and  Cambridge  or 
emanate  firom  the  presses  of  the  said 
Univeisities  or  are  authorised  by  the  said 
Universities  as  text-books. 

10.  From  the  form  of  the  titles  and 
advertisements  so  adopted  by  the  defen- 
dants as  aforesaid  since  the  date  of.  the 


said  order  of  the  3rd  day  of  May,  1898, 
the  plaintiffs  believe  that  the  defendants 
are  now  attempting  to  evade  the  said  order 
so  made  by  the  use  of  other  titles  which 
are  equally  obnoxious. 

11.  The  titles  adopted  by  the  defen- 
dants as  mentioned  in  paragraph  8  hereof 
are  calculated  seriously  to  injure  the 
plaintiffs  in  the  sale  of  educational  and 
Biblical  works  emanating  from  their  re- 
spective presses.  .     . 

And  the  plaintiffs  claimed  an .  in- 
junction to  restrain  the  defendants, 
their  servants  and  agents,  from  selling, 
advertising,  or  offering  for  sale  any  jbpoks 
or  publications  as  being  or  bearing  the 
title  "  The  Oxford  and  Cambridge  Publi- 
cations," or  "  The  Oxford  and  Cambridge 
Edition,"  and  from  using  the  names 
"Oxford  and  Cambridge,"  or  either  of 
such  names  upon  or  in  connection  with 
the  books  or  publications  or  advertisements 
of  the  defendants  in  such  manner  astq 
induce  the  belief  that  the  books  or  publi- 
cations of  the  defendants  were  publications 
of  the  Universities  of  Oxford  and  Cam- 
bridge or  either  of  them,  or  em^n^ted 
from  the  presses  of,  or  were  authored  ,by 
the  said  Universities,  or  either  of  thep»  .   , 

Moulton,  Q.Cy  and  A,  h'B.  TetreU.iov 
the  motion. — The  joint  claim  shotild-  be* 
struck  out.  Two  distinct  causes  of  aefion 
vested  in  distinct  persons  cannot  be  joined. 

Order  XVI.  rule  1  shews  what  causes 
of  action  can  be  joined,  but  nO  common 
question  of  law  or  fact  arises  here.     '   ' 

Order  XVIII.  rule  6  deals  wjAh  claims* 
by  plaintiffe  jointly.  The  plaintiffs  have 
a  joint  property  in  certain  literatmre,. 
and  in  respect  of  the  copyright  thtey  hate* 
a  right  of  action. 

In  Hannay  v.  &murthv>aite  [i«93]  '  the 
Court  of  Appeal  (Bowen,  L.  J.,  dissenting)- 
decided  against  our  contention ;  but  the- 
House  of  Lords,  wow.  Smuri/hwaiie  y. 
JETownay  [l894],^  supported  Boweti,  L.J.'s 
view,  and  the  reasons  given  by  Lord  Her- 
schell  for  his  decision  still  hold  good.  '         ' 

The  causes  of  action  of  the  plaintiffs  are 
separate,  and  there  is  no  joint '  da);Da^e,. 
and  therefore  no  joint  cause  of  actidn,    ' 

(1)  63  L.  J.  Q.B.  41 ;  [1893]  2  Q.'BrVis. 

(2)  63  L.  J.  Q.B.  737;  [1894]*A.C/48l4, 
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The  University  of  Oxford  complains  of 
the  use  of  the  word  *'  Oxford,"  but  that 
use  does  not  affect  Cambridge. 

[Stirlinq,  J. — I  think  the  intention  of 
Order  XV'I.  rule  1,  as  altered  in  1896, 
was  to  overrule  Srnurthwaite  v.  Hannay^ 
although  it  may  unhappily  be  that  the 
draftsman  has  not  succeeded  in  giving 
effect  to  that  intention.] 

He  has  not  succeeded.  Obviously  the 
rule  as  now  drawn  has  not  the  wide 
meaning  sought  to  be  given  to  the  old 
rule.  There  must  be  a  common  question 
of  law  or  fact. 

Thare  is  no  question  of  original  rights 
hei'e;  they  are  all  acquired  rights.  The 
contention  of  Oxford  University  is  that 
the  defendants  must  not  use  the  word 
"  Oxford/'  because  by  user  that  word  has 
acquired  a  meaning  that  works  so  en- 
titled are  published  by  that  University. 

[Stiblinq,  J. — There  are  two  bodies, 
each  doing  the  same  thing  but  having 
different  names,  and  the  rights  arising 
out  of  that  position  involve  a  common 
question  of  law.] 

In  the  case  of  FeninBuLar  and  Oriental 
Steam  Navigation  Go.  v.  T^une  Kijima 
[is»5],'  which  was  decided  before  the 
alteration,  Lord  Macnaghten  interprets 
Srnurthwaite  v.  Hannay  ^  in  accordance 
with  our  contention.  In  Stroud  v.  Law- 
son  [l898],^  which  was  subsequent  to  the 
amendment,  the  point  was  as  to  striking 
out  distinct  causes  of  action. 

In  order  to  prove  one  case  here,  the 
meaning  of  the  word  '*  Oxford  "  must  be 
proved,  and  in  order  to  prove  the  other 
the  meaning  of  the  word  "  Cambridge." 

[ShriBLiNG,  J. — The  rights  must  arise 
out  of  the  same  transaction,  which  is  the 
publication  of  the  books.] 

There  is  no  common  question  of  law. 
The  cases  would  have  to  be  proved  by 
separate  evidence. 

[Stirling,  J. — A.ccording  to  Lord  Jus- 
tice Bo  wen,  in  Hannay  v.  Srnurthwaite^^ 
oven  at  common  law,  where  two  persons 
had  a  joint  interest,  they  might  sue  in 
respect  of  their  separate  damage  as  well 
as  their  jpint  damage.] 

S^er  v.  ffreorf  Western  Railway  [l89C],^ 

(8)  64  L.  J.  P.O.  146 ;  [1895]  A.C.  661. 
(4>  67  L.  J.  Q.B.  718 ;  [18981  2  Q.B.  44. 
(5)  66  L.  J.  Q.B.  462  j  [1896]  A.C.  450. 


which  was  also  a  case  before  the  amend- 
ment, is  in  our  favour. 

[JenkinSy  Q.C.,  referred  to  Drincqbier 

V.  fVood  [1898].«] 

The  question  there  would  be  the  cir- 
cumstances of  the  issue  of  the  alleged 
fraudulent  prospectus.  Here  the  Court 
has  to  consider  whether  there  will  be  any 
common  question.  The  question  is  as  to 
the  right  to  use  the  name  "  Oxford  and 
Cambridge,"  and  not  as  to  whether  a 
certain  book  has  been  published.  Publi- 
cation is  only  an  incident  in  the  case. 

Joint  publication  means  publication  ^as 
a  firm — that  is  to  say,  that  the  plaintiffs 
are  joined  in  a  particular  speculation  to 
publish. 

No  doubt,  if  the  plaintiffs  were  a  firm, 
there  would  on  the  face  of  the  pleading 
be  a  good  cause  of  action,  but  admittedly 
they  are  not  partners.  They  have  no 
business  which  is  injured  by  the  acts  of 
the  defendants,  and  they  are  not  entitled 
to  an  injunction — Clark  v.  Freeman 
[1848].^ 

But  assuming  that  the  plaintiffs  can  sue 
jointly,  this  action  ought  to  be  confined 
to  one  of  the  causes  of  action,  on  the 
ground  that  they  cannot  be  conveniently 
disposed  of  together  —  Order  XVIII. 
rule  8.  Moreover,  paragraphs  7  and  10  of 
the  statement  of  claim  are  embarrassing. 

Jenkins,  Q,C.,  and  Ingperij  for  the  re- 
spondents, the  plaintiffs,  were  not  called 
upon. 

Stirling,  J.,  after  reading  the  notice  of 
motion  and  the  statement  of  claim  as  above 
set  out,  continued :  It  is  said  that  the  action 
in  this  form  contains  a  combination  of 
claims — first,  by  the  two  Universities  in 
respect  of  a  joint  interest ;  and  secondly, 
separate  actions  by  each  of  them  in  respect 
of  their  separate  interests ;  and  it  is  said 
that  according  to  the  rules  such  an  action 
cannot  be  brought.  Whatever  might  be 
said  prior  to  the  modification  of  Order 
XVI.  rule  1,  which  was  introduced  in  the 
year  1896,  it  seems  to  me  that  what  I 
have  to  deal  with  is  the  existing  rule,  not 
the  former  rule.  I  only  call  attention  to 
the  former  rule  to  shew  the  great  modi- 
fication which  has  been  introduced  into  it. 

(6)  33  L.  J.  N.C.  667 ;  W.  N.  (1898)  151. 

(7)  17  L.  J.  Ch.  142;  11  Bcav.  112. 
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Order  XVI.  rule  1  formerly  stood  in 
these  terms  :  "  All  pei*sons  may  be  joined 
as  plaintiff  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative, 
.  .  ."  and  there  it  stopped  as  far  as  is  ma- 
terial. The  existing  rule  is  in  very  widely 
different  terms :  "  All  persons  may  be 
joined  in  one  action  as  plaintiffs  in  whom  " 
— not  **  the  right  to  any  relief,"  but — **  any 
right  to  relief  in  respect  of  or  arising  out 
of  the  same  transaction  or  series  of  trans- 
actions is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative,  where,  if 
such  persons  brought  separate  actions,  any 
common  question  of  law  or  fact  would 
arise.  .  ."  That  rule  has  been  commented 
upon  and  explained  by  the  Court  of  Appeal 
in  the  case  of  Stroud  v.  Lavoson.^ 

Lord  Justice  Chitty,  whose  judgment  I 
refer  to  as  stating  shortly  the  effect  of  the 
rule,  says  this  with  reference  to  the  rule : 
*'  That  rule  in  its  present  form  was  framed 
with  reference  to  the  difficulty  which 
arose  in  the  cases  of  Smurthioaite  v.  ffan- 
nay*  and  Carter  v.  Bigby  d:  Go.  [1896].® 
It  is  obvious  on  the  face  of  the  rule  that 
it  was  not  thereby  intended  to  allow  any 
number  of  different  plaintiffs  to  join  in 
one  action  any  number  of  separate  and 
different  causes  of  action,  but  that  it  was 
intended  merely  to  effect  a  modification  of 
the  old  rule  by  which  a  limited  liberty  of 
joining  plaintiffs  with  separate  causes  of 
action  should  be  conferred." — Therefore 
there  is  to  be  a  limited  number  of  joint 
plaintiffs  with  separate  causes  of  action — 
*'The  nature  of  the  limitation  is  plain 
upon  the  face  of  the  rule."  The  Lord 
Justice  read  the  rule  and  continued : 
*'  It  is  necessary  that  both  these  conditions 
should  be  fulfilled,  that  is  to  say,  that 
the  right  to  relief  alleged  to  exist  in  each 
plaintiff  should  be  in  respect  of  or  arise 
out  of  the  same  transaction,  and  also  that 
there  should  be  a  common  question  of  fact 
or  law,  in  order  that  the  case  may  be 
within  the  rule."  It  was  held  by  the 
Court  of  Appeal  that  the  rule  did  apply 
to  the  case  under  consideration.  But  a 
little  later  on  the  Lord  Justice  says :  *'  It 
is  not  necessary  for  the  present  purpose  to 
say  to  what  cases  the  rule  would  apply. 

(8)  66  L.  J.  Q.B.  687 ;  [1896]  2  Q.B.  113. 


But  I  mentioned  during  the  argument 
by  way  of  illustration  a  case  where  persons 
having  separate  inheritances  in  a  grave- 
yard had  separate  rights  of  action  in 
respect  of  disturbance  of  graves  therein  by 
one  common  act.  I  think  the  rule  might 
apply  to  such  a  case  and  they  could 
therefore  join  as  co-plaintiffs  in  one 
action." 

Now,  according  to  the  interpretation 
put  on  the  rule  by  the  Court  of  Appeal — 
and,  indeed,  it  seems  to  me  plain  on  the 
face  of  the  rule  itself — there  are  two 
conditions  to  be  satisfied  :  Firsti  that  the 
right  of  relief  alleged  to  exist  in  each 
plaintiff  should  be  in  respect  of  or  arise 
out  of  the  same  transaction  ;  and  secondly, 
that  there  should  be  a  common  question 
of  fact  or  law.  Are  these  conditions 
satisfied  in  the  present  case  t  First,  do 
they  arise  out  of  the  same  transaction  or 
series  of  transactions  ?  The  action  arises 
out  of  the  publication  by  the  defendant^ 
of  a  series  of  books  bearing  the  title  "  The 
Oxford  and  Cambridge  Publications,"  or 
"The  Oxford  and  Cambridge  Edition,", 
and  otherwise  bearing  the  name  "  Oxford 
and  Cambridge."  It  seems  to  me  clear 
that  the  action  arises  out  of  one  transac- 
tion, or  at  any  rate  a  series  of  transactions 
if  each  separate  publication  is  to  be  treated, 
as  a  separate  transaction.  Then  comes^ 
the  question.  Does  the  statement  of  claim 
shew  that  any  common  question  of  law  or 
fiict  will  arise  in  this  action)  In  the 
first  place,  the  statement  of  claim  alleges 
the  fact  of  these  publications.  No  defence 
has  been  put  in  yet,  and  I  do  not  know, 
as  a  matter  appearing  on  the  pleadings, 
how  far  these  separate  publications  will 
be  admitted  ;  but  I  have  had  this  action 
before  me,  no  doubt,  as  counsel  for  the 
defendants  said,  on  a  question  of  injunc- 
tion, and  it  has  been  suggested  that  the 
publication  there  was  not  denied.  I 
believe  that  is  so,  and  it  is  very  probable 
that  the  publication  would  be  admitted.     . 

Then  it  is  said  there  is  no  common 
question  to  arise.  But  is  the  pleader,  in 
framing  his  action,  to  take  upon  himself 
to  judge  as  to  what  the  defendant  is  going 
to  do  in  the  way  of  admission  in  the  pro- 
secution of  his  action  1  Can  that  be  the 
meaning  of  the  rule  1  That  would  make 
the   rule  very  difficult  to  work.     'What 
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the  rale  says  is,  "  Where,  if  such  persons 
brought  separate  actions,  any  common 
question  of  law  or  fact  would  arise." 
The  publication  of  these  things  is  one 
common  fact  which  would  have  to  be 
proved  by  the  plaintiffs  in  order  to  estab- 
lish their  case.  But  I  am  not  driven,  as 
it  seems  to  me,  to  rely  upon  that.  What 
is  the  case  made  by  the  plaintiffs'  pleader 
in  paragraph  9 )  It  is  an  allegation  that 
the  titles  used  by  the  defendants  induce 
the  belief  that  the  books  or  publications 
of  the  defendants  are  publications  of  the 
Universities  of  Oxford  and  Cambridge, 
and  so  emanated  from  the  presses  of  both, 
or  are  authorised  by  the  Universities  as 
tezft-books — that  is,  by  both.  Therefore, 
what  the  plaintiffs  take  upon  themselves, 
according  to  their  statement  of  claim,  to 
prove,  is  that  the  belief  which  is  induced 
in  the  publication  is  not  that  it  is  pub- 
lished by  Oxford  separately  or  Cambridge 
separately,  but  by  Oxford  and  Cambridge 
together.  That  is  no  doubt  one  of  the 
paragraphs  on  which  I  anticipate  the 
defendants  will  join  issue.  The  evidence 
which  goes  to  prove  the  effect  upon  the 
publication  of  that  statement  is  common 
to  both  cases,  and  it  seems  to  me  that  it 
raises  manifestly  in  this  case  a  common 
Question  of  fact  which  will  have  to  be 
decided. 

In  my  judgment,  this  case  is  brought 
within  the  terpis  of  the  rule  ;  and  I  do 
think  I  must  say,  after  all  the  argument 
I  have  heard,  that  it  would  have  been 
lamentable  if,  the  rule  being  amended, 
thid  case  was  not  brought  within  it; 
and  if  this  case  is  one  which  does  not 
&11  within  the  rule,  I  think  that  the  rule 
ought  speedily  to  be  amended.  In  my 
judgment,  it  has  been  amended  in  the 
way  pointed  out  by  Lord  Justice  Bowen 
as  the  means  of  bringing  about  the  effect 
which  was  sought  to  be  obtained  in  ffcmnap 
V.  Stnurthivaitey^  and  I  think  that  the 
draftsman  has  attained  what  I  doubt  not 
was  his  Object. 

'  'Then  another  question  is  raised.  It  is 
liaid  that,  if  this  be  so,  I  ought  to  exercise 
the  power  given  to  me  by  Order  XVIII. 
rul0  8,' which  is  as  follows  :  "  Any  defen- 
dant alleging  that  the  plaintiff  has  united 
in  the  datfie  action  several  causes  of  action 
whidh  cafanot  be  conveniently  disposed  of 


together,  may  at  any  time  apply  to  the 
Court  or  a  Judge  for  an  order  confining 
the  action  to  such  of  the  causes  of  action 
as  may  be  conveniently  disposed  of  to- 
gether.'' It  was  said  that  the  causes  of 
action,  which  are  said  to  be  three — namely, 
the  case  of  injury  to  the  plaintiffs  jointly , 
and  injury  to  the  plaintiffs  separately — 
cannot  conveniently  be  tried  together.  It 
seems  to  me  that  the  nature  of  the  case 
is  such  as  to  shew  that  it  is  manifestly 
most  convenient  that  these  different  causes 
of  action  should  be  disposed  of  together ; 
and  I  think  that  that  application  fkUs  just 
as  much  as  does  the  other. 

In  the  course  of  the  argument  it  was 
suggested  that  paragraph  10  of  the  state- 
ment of  claim  was  embarrassing.  I  agree 
with  the  contention  on  behalf  of  the  de- 
fendants that  that  is  not  a  proper  form 
of  allegation  in  a  statement  of  claim.  It 
is  said  on  behalf  of  the  plaintiffs  that  there 
is  no  application  at  the  present  moment 
before  the  Court  which  is  directed  to  that 
specific  paragraph.  I  think,  upon  the 
construction  of  the  notice  of  motion,  that 
objection  might  prevail ;  but  as  the  junior 
counsel  on  behalf  of  the  defendants  has 
given  notice  that  if  it  cannot  be  disposed 
of  now  he  will  hereafter  make  a  separate 
application,  which  I  think  he  will  be  justi- 
fied in  making — and,  not  having  heard 
the  case,  I  merely  express  my  prima 
facie  opinion  that  he  will  be  justified  in 
making  it — I  suggest  that  while  I  dismiss, 
as  I  intend  to  do,  this  present  summons, 
I  should  give  the  plaintifis  liberty  to 
amend  in  order  that  the  pleader  may 
consider  whether  he  will  strike  out  that 
paragraph,  or  amend  it  in  such  a  way  as 
to  make  it  less  obnoxious. 


Solicitors— Freshfields  &  Williams,  for  plain- 
tiffs ;  T.  Lamartine  Yates,  for  defendants. 

[Beported  hy  W.  A.  G.  Woods,  Ettj., 
BarrUter-at'Larc, 
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In  re. 


Settled  Land — Trust  for  Sale — Personal 
Settlement — Power  to  Purchase  Land — 
Trust  for  Re-sale  and  Re-investment — 
*^  Money  liable  to  he  laid  out  in  the  pur- 
chase of  land" — Capital  Money — Settled 
Land  Act,  1882  (45  d:  46  Vict.  c.  38), 
^.  32  and  33. 

Money  in  the  hands  of  trustees  of  a 
personal  settlementj  whereby  the  proceeds  of 
-sale  of  land  are  settled^  with  power  to  lay 
cut  the  trust  funds  in  the  purchase  of 
land  to  be  made  subject  to  the  settle- 
merUy  may  be  applied  as  capital  money 
wnder  section  33  of  the  Settled  Land  Act^ 
1882,  such  Wsoney  being  ^^  liable  to  be  laid 
oiU  in  the  purchase  of  land  "  within  the 
meaning  of  that  section,  which  is  not  con- 
fined to  money  that  must  necessarily  be  so 
laid  oul. 

By  an  antenuptial  settlement  dated 
April  7 J 1860,  the  proceeds  of  sale  of  lands 
and  funds  conveyed  to  the  trustees  on 
trust  for  sale  by  indentures  of  even  date 
were  settled  on  trust  for  the  husband  and 
wife  successively  for  life,  with  subsequent 
trusts  for  their  issue.  There  was  the 
usual  trust  for  investment  in  Grovemment 
4Uid  other  securities,  with  power  to  change 
the  same.  It  was  also  declared  that  it 
should  be  lawful  for  the  trustees,  with  the 
consent  of  the  husband  and  wife  or  the 
survivor  of  them,  to  call  in  or  sell  any  of 
the  trust  moneys  and  securities  and  invest 
the  proceeds  in  the  purchase  of  freehold 
hereditaments  in  England  and  Wales, 
such  hereditaments  to  be  conveyed  to  the 
trustees  upon  trust  with  the  consent  of 
the  husband  and  wife  or  the  survivor  of 
them,  and  after  the  decease  of  such  sur- 
vivor at  the  discretion  of  the  trustees  to  sell 
the  said  hereditaments  and  to  invest  the 
moneys  to  arise  from  such  sale  in  one  of 
the  modes  of  investment  mentioned  in  the 
^wer  to  change  securities,  and  to  stand 
possessed  thereof  upon  the  trusts  declared 
<x>nceming  the  moneys  with  which  the 
said  hereditaments  so  sold  should  have 
been  purchased,  and  it  was  declared  that 
until  the  sale  of  such  hereditaments  the 
same  (although  real  estate)  should  be  con- 


sidered as  personal  estate,  and  the  rents 
and  profits  thereof  should  be  applied  for 
the  benefit  of  the  pei*sons  who  would  be 
entitled  to  the  income  of  the  said  trust 
moneys  in  case  no  such  purchase  had  been 
made. 

On  April  4,  1898,  the  husband,  the 
present  tenant  for  life,  being  desirous  of 
effecting  certain  improvements  on  the 
settled  estates  remaining  unsold,  took  out 
a  summons  asking,  inter  alia,  for  leave  to 
submit  a  scheme,  and  for  a  declaration 
that  the  trustees  had  power  to  sell  invest- 
ments held  by  them  upon  the  trusts  of  the 
settlement  and  to  apply  the  proceeds  in  or 
towards  the  proposed  improvements. 

The  trustees  held  considerable  invest- 
ments which  had  not  arisen  from  the  sale 
of  land. 

A,  Adam^j  for  the  applicant. — This 
being  a  settlement  by  way  of  trust  for 
sale  falls  under  section  63  of  the  Settled 
Land  Act,  1882,  and  the  leave  of  the 
Court  is  necessary  under  the  Settled  Land 
Act,  1884  (47  &  48  Vict.  c.  18),  s.  7,  before 
the  tenant  for  life  can  exercise  his  power 
of  submitting  an  improvement  scheme 
under  the  Settled  Land  Act,  1882,  s.  26. 
The  submission  of  such  a  scheme  is  a 
necessary  preliminary  to  effecting  the 
improvements,  and  leave  is  therefore 
required. 

North,  J. — You  may  take  this  leave, 
which  I  see  no  reason  for  refusing. 

A.  Adams. — The  money  in  the  hands 
of  the  trustees  is  money  that  "  is  liable  to 
be  laid  out  in  the  purchase  of  land  to  be 
made  subject  to  the  settlement "  within 
section  33  of  the  Settled  Land  Act, 
1882,^  and  may  therefore  be  applied  as 

(1)  The  Settled  Land  Act,  1882,  provides  as 
f oUows : 

Section  32 :  "  Where,  under  an  Act  incorpo- 
rating or  applying,  wholly  or  in  part,  the  Lands 
Clauses  Consolidation  Acts,  1845,  1860,  and 
1869,  or  under  the  Settled  Estates  Act,  1877,  or 
under  any  other  Act,  public,  local,  personal,  or 
private,  money  is  at  the  commencement  of  this 
Act  in  Court,  or  is  afterwards  paid  into  Court, 
and  is  liable  to  be  laid  out  in  the  purchase  of 
land  to  be  made  subject  to  a  settlement,  then, 
in  addition  to  any  mode  of  dealing  therewith 
authorised  by  the  Act  under  which  the  money 
is  in  Court,  that  money  may  be  invested  or 
2ppV'od  as  capital  money  arising  under  this  Act 
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capital  money.  This  would  be  quite  clear 
if  there  were  an  imperative  direction  to  lay 
it  out  in  land — Mackenzie's  TruslSy  In  re 
f  1 883V  dji^Mtmdy'a  Settled  Estates^  In  re 
[1891 J  ^ — or  a  direction  to  lay  it  out  in  land 
at  the  request  of  the  tenant  for  life — Hill^ 
In  re;  Mill  v.  Pifc/eer  [l896].*  In  Ten- 
nant,  In  re  [l889],'*  section  33  wasappliedto 
the  proceeds  of  sale  of  land  sold  under  the 
Settled  Estates  Act,  1877,  which  proceeds 
of  sale  need  not  necessarily  be  laid  out  in 
the  purchase  of  land  at  all,  but  may  be 
alternatively  applied  in  the  redemption  of 
the  land  tax,  the  discharge  of  incum- 
brances, or  the  payment  to  any  person 
becoming  absolutely  entitled  —  Settled 
Estates  Act,  1877,  s.  34.  The  word 
"liable"  does  not  import  a  necessary 
consequence  —  e.g.  "  liable  to  be  for- 
feited **  does  not  mean  "  shall  be  forfeited  " 
— James  v.  Young  [l884].^  The  same 
words  occur  in  section  32  of  the  Settled 
Land  Act,  1882,  which  expressly  refers  to 
the  Lands  Clauses  Consolidation  Acts  and 
the  Settled  Estates  Act,  1877.  These 
Acts  do  not  require  an  investment  in 
land,  but  allow  other  modes  of  applica- 
tion, and  the  operation  of  this  section  has 
not  been  confined  to  cases  of  compulsory 
investment  in  land — ByrorCs  Charity^  In 
re  [1883],^  Bethlehem  and  Bridewell  Uos- 
piUds,  In  re  [l885],®  and  Castle  Bytliam 
{Vicar  of),  Ex  parte  [1894].^  In  Golds- 
worthy,  In  re  (heard    in  chambers  on 

on  the  like  terms,  if  any,  respecting  costs  and 
other  things,  as  nearly  as  circumstances  admit, 
and  (notwithstandiog  anything  in  this  Act) 
according  to  the  same  procedure,  as  if  the 
modes  of  investment  or  application  authorised 
by  this  Act  were  authorised  by  the  Act  under 
which  the  money  is  in  Court." 

Section  33:  *' Where,  under  a  settlement, 
money  is  in  the  hands  of  trustees,  and  is  liable 
to  be  laid  out  in  the  purchase  of  land  to  be 
made  subject  to  the  settlement,  then,  in  addi- 
tion to  such  powers  of  dealing  therewith  as  the 
trustees  have  independently  of  this  Act,  they 
may,  at  the  option  of  the  tenant  for  life,  invest 
or  apply  the  same  as  capital  money  arising 
under  this  Act." 

(2)  62  L.  J.  Ch.  726 ;  23  Ch.  D.  750. 

(3)  60  L.  J.  Ch.  273 ;  [1891]  I  Ch.  399. 

(4)  66  L.  J.  Ch.  oil ;  [1896]  1  Ch.  1)62. 
(6)  68  L.  J.  Ch.  457;  40  Ch.  D.  594. 

(6)  53  L.  J.  Ch.  793;  27  Ch.  D.  652. 

(7)  63  L.  J.  Ch.  152 ;  23  Ch.  D.  171. 
(8  "54  L.  J.  Ch.  1148  ;  30  Ch.  D.  541. 
C9/64  L.  J.  Ch.  116  ;  [1895]  1  Ch.  848. 


January  31,  1898),  Stirling,  J.,  took  this 
view  of  section  33,  laying  great  stress  on 
the  use  of  the  same  words  in  section  32, 
as  to  which  he  thought  no  question  could 
arise,  and  declining  to  adopt  the  note  on 
section  33  in  WolstenhoUne's  Conveyancing 
and  Settled  Land  Acts  (7th  ed.),  where 
the  meaning  is  stated  as  follows :  '^ '  Liable,' 
%,e.  under  a  positive  direction  :  not  under 
a  mere  power,  like  the  common  power, 
in  a  money  settlement,  to  purchase  a 
residence,  or  to  invest  in  purchase  of 
land." 

D.  D,  Robertson,  for  the  trustees,  who 
were  made  respondents,  supported  the 
application. 

North,  J. — I  do  not  think  that  either 
in  section  32  or  section  33  the  words  '^  is 
liable  to  be  laid  out  in  the  purchase  of 
land  "  mean  *'  has  to  be  laid  out  in  the 
purchase  of  land.''  Section  33  expressly 
provides  that ''  in  addition  to  such  powers 
of  dealing  therewith  as  the  trustees  have 
independently  of  this  Act,  they  may,  at 
the  option  of  the  tenant  for  life,  invest  gc 
apply  the  same  as  capital  money  arising 
under  this  Act."  The  reference  to  other 
powers  of  dealing  thei^with  shews,  to  my 
mind,  that  the  section  is  not  confined  to 
money  that  must  necessarily  be  laid  out 
in  land.  So,  again,  in  section  32  the 
words  "  in  addition  to  any  mode  of  deal- 
ing therewith  authorised  by  the  Act  under 
which  the  money  is  in  Court "  support  this 
view. 

I  agree  with  the  conclusion  of  Mr. 
Justice  Stirling  in  chambers  that  the 
expression  *'  is  liable  to  be  laid  out  in  the- 
purchase  of  land  "  does  not  mean  '*  has  to 
be  laid  out  in  the  purchase  of  land,"  bu^ 
means  that  the  money  is  subject  to  some 
power  or  disposition  under  which  it  may 
be  laid  out  in  the  purchase  of  land. 


Solicitors— Bell,  Brodrick  &  Gray,  agents  for 
Hellard  &  Be  was,  Stonehouse,  Plymouth. 

[Reportud  by  Q.  R.  Alston,  Etq.p 
Barrifter-at'Larr, 
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[IN  THE  COURT   OF  APPEAL.] 
LiNDLET,  M.R.  \ 

CHITTT,      •    •        f  STOCKPORT    BAGGED,    IN- 
t/OLLlNS,   lj.J.     I       DUSTBIAL,ANDREFOBM- 

July  29.       1     ^^*^  SCHOOLS,  In  re. 
Aug.  1,  11.    J 

Charily  —  SanUum  to  Mortgage  of 
Charity  Lands — Consent  of  Charity  Com- 
missioners — **  EndotomerU  "  —  Funds  Do- 
rived  from  "  Voluntary  contribuJtions  " — 
"  Cathedral,  collegiate,  chapter,  or  other 
nhooU  ''—General  Words— Rule  "  Ejusdem 
generis''— Charitable  Trusts  Act,  1853 
(16  d:  17  Vict.  c.  137)  ss.  17, 62,  and  66. 

The  proviso  at  the  end  of  section  62  of 
the  Charitable  Trusts  Act,  1853  {which  ex- 
empts  certain  cliarities  therein  enumerated 
from  the  jurisdiction  of  the  Charity  Com- 
missioners), "  that  ifie  said  exemption  shall 
not  extend  to  any  cathedral,  coUegictte, 
chapter,  or  other  schools,"  does  not  exclude 
all  schools  from  the  exemptions  in  the  sec- 
tion, but  only  cathedral,  collegiate,  chapter, 
and  other  sdu>ols  of  a  similar  kind. 

Decision  of  Stibling,  J.  (67  L.  J.  Ch. 
372 ;  [1898]  1  Ch.  610),  affirmed  on  Ais 
point. 

An  industrial  school  whose  income  is  de- 
rived partly  from  voluntary  contributions 
and  legacies,  and  partly  from  government 
grants,  contributions  from  school  boards, 
and  other  public  authorities,  and  which  is 
possessed  of  land  in  the  occupation  of  the 
school,  is,  as  regards  leasehold  land  tvith 
buildings  erected  thereon  partly  by  means  of 
savings  of  income,  vnthin  the  jurisdiction 
of  the  Commissioners,  and  their  consent  is 
necessary  to  an  application  to  the  Court 
for  leave  to  mortgage  such  land. 

Decision  of  Stibling,  J,  reversed  on 
this  point. 

Appeal  by  the  Charity  Commissioners 
from  the  decision  of  Stirling,  J.  (67  L.  J. 
Ch.  372;  [1898]  1  Ch.  610),  upon  a 
petition  by  the  trustees  of  the  Stockport 
Ragged,  Industrial,  and  Reformatory 
Schools,  presented  under  the  Charities 
Procedure  Act,  1812  (52  Geo.  3.  c.  101), 
asking  the  sanction  of  the  Court  to  a  pro- 
posed mortgage  of  part  of  the  property 
Tested    in    the    trustees.     The    Charity 


Commissioners  having  been  served  with 
the  petition  at  the  request  of  the  Attomey- 
Greneral,  contended  that  their  sanction  to 
the  petition  and  the  mortgage  was  neces- 
sary under  the  Charitable  Trusts  Act, 
1853,  s.  17,  and  as  such  sanction  had  not 
been  obtained  opposed  the  application. 

The  circumstances  were  as  follows : 
Prior  to  1865  a  school  for  poor  children 
existed  in  Stockport,  managed  by  a  com- 
mittee, and  was  at  first  entirely  supported 
by  voluntary  subscriptions,  but  subse- 
quently received  a  Government  grant. 

The  committee  in  1865  purchased  a 
freehold  house  in  Stockport,  which  they 
had  previously  rented,  in  consideration  of 
a  perpetual  rentcharge  of  20/.  per  annum. 
No  trusts  were  declared  by  the  deed  of 
conveyance,  which  vested  the  property  in 
three  nominees  of  the  committee. 

The  money  for  the  purpose  of  renova- 
ting and  adding  to  the  school  buildings 
was  obtained  at  this  time  by  donations 
from  the  Marquis  of  Westminster  and 
others,  and  the  school  buildings  were 
known  as  Town  End  House. 

In  1866  the  school  was  certified  under 
the  Industrial  Schools  Act,  1866  (29  & 
30  Vict.  c.  118),  and  the  Town  End 
House  was  conveyed  to  trustees  upon 
trust  to  permit  the  land  and  buildings  to 
be  used  as  a  ragged,  industrial,  and  refor- 
matory school,  and  with  power  to  sell  and 
apply  the  proceeds  in  acquiring  othcF 
larger  and  more  convenient  premises. 

The  income  of  the  school  was  derived 
from  a  Government  grant,  contributions 
from  school  boards,  boards  of  guardians 
and  other  public  authorities,  subscriptions 
from  residents  in  the  neighbourhood,  and 
the  earnings  of  the  school  children  in  their 
industrial  occupations.  From  the  evi- 
dence it  appeared  that  all  donations  or 
bequests  made  to  the  school  were  applic- 
able by  the  committee  of  management  in 
aid  of  the  voluntary  contributions,  and 
that  every  donation  or  legacy  had  been  so 
applied. 

In  1887  the  trustees  obtained  a  lease 
for  a  term  of  999  years  of  a  piece  of  land 
at  a  rent  of  202.  per  annum,  and  the 
committee  of  management  erected  thereon 
a  girls'  school  out  of  subscriptions  and  a 
balance  in  their  hands  derived  from 
legacies  and  voluntary  contributions  and 
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profits  from  the  school-children's  industrial 
occupations. 

The  buildings  being  too  small  for  the 
purposes  of  the  trust,  the  trustees  now 
proposed  to  sell  the  Town  End  House 
property,  and  out  of  the  proceeds,  together 
with  the  proceeds  of  a  mortgage  on  the 
girls'  school,  to  erect  a  larger  school  for 
boys,  and  this  was  the  proposed  mortgage 
•dealt  with  by  the  petition.  Stirling,  J., 
held  that  by  reason  of  the  exemptions 
contained  in  section  62  of  the  Charitable 
Trusts  Act,   1853,^   the  school  was  not 

(1)  The  following  sections  of  the  Charitable 
Trusts  Act,  1853,  are  material : 

Section  62:  "This  Act  shall  not  extend  to 
the  Universities  of  Oxford,  Cambridge,  London, 
or  Dnrham,  or  any  college  or  hall  in  the  said 
UniverBities  of  Oxford,  Cambridge,  and  Durham, 
or  to  any  cathedral  or  collegiate  church,  or  to 
•any  building  registered  as  a  place  of  meeting 
for  religious  worship  with  the  Registrar-General 
of  Births,  Deaths,  or  Marriages  in  England  and 
Wales,  and  bona  fide  used  as  a  place  of  meeting 
for  religious  worship ;  nor  shall  this  Act,  for 
the  period  of  two  years  from  the  passing  thereof, 
extend  or  be  in  any  manner  applied  to  charities 
or  institutions,  the  funds  or  income  of  which  are 
a-pplicable  exclusively  for  the  benefit  of  persons 
of  the  Roman  Catholic  persuasion,  and  which  are 
under  the  superintendence  or  control  of  persons 
of  that  persuasion,  nor  shall  this  Act  extend  or 
be  applied  to  the  Commissioners  of  Queen  Anne's 
Bounty,  or  to  the  British  Museum,  or  to  any 
friendly  or  benefit  society,  or  savings  bank,  or 
Any  institution,  establishment,  or  society  for 
religious  or  other  charitable  purposes,  or  to  the 
auxiliary  or  branch  associations  connected 
therewith,  wholly  maintained  by  voluntary 
oontributions,  or  any  bookselling  or  publishing 
business  carried  on  by  or  under  the  direction  of 
any  society  wholly  or  partially  exempted  from 
this  Act,  80  far  as  such  business  is  or  shall  be 
•carried  on  by  means  of  voluntary  contributions 
only,  or  the  capital  or  stock  of  such  business ; 
and  where  any  charity  is  maintained  partly  by 
voluntary  subscriptions  and  partly  by  income 
arising  from  any  endowment,  the  powers  and 
provisions  of  the  Act  shall,  with  respect  to  such 
•charity,  extend  and  apply  to  the  income  from 
•endowment  only,  to  the  exclusion  of  voluntary 
subscriptions,  and  the  application  thereof ;  and 
no  donation  or  bequest  unto  or  in  trust  for  any 
such  charity  as  last  aforesaid,  of  which  no  special 
application  or  appropriation  shall  be  directed  or 
declared  by  the  donor  or  testator,  and  which 
may  legally  be  applied  by  the  governing  or 
managing  body  of  such  charity  as  income  in 
aid  of  the  voluntary  subscriptions,  shall  be  sub- 
ject to  the  jurisdiction  or  control  of  the  said 
board,  or  the  powers  or  provisions  cf  this  Act; 
and  no  portion  cf  any  such  donation  or  bequest 
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within  the  jurisdiction  of  the  Charity 
Commissioners,  the  proviso  at  the  end  of 
that  section  not  excluding  all  schools  from 
the  exemptions  in  the  section,  but  only 
cathedral,  collegiate,  chapter,  and  other 
schools  of  a  similar  kind. 

The  Charity  Commissioners  appealed. 

Cozena-Hardy^  Q.C.y  and  Vattghan 
Hawkins^  for  the  appellants. — A  charity 
is  defined  in  section  66  of  the  Charitable 
Trusts  Act,  1853,  and  this  school  comes 
within  the  Act,  unless  it  is  exempted  by 
the  provisions  of  section  62.  It  is  not 
within    the    exemption — CUrgy  Orphan 

as  last  aforesaid,  or  of  any  voluntary  subscrip- 
tion, which  is  now  or  shall  or  may  from  time  to 
time  be  set  apart  or  appropriated  and  invested 
by  the  governing  or  managing  body  of  the 
charity,  for  the  purpose  of  being  held  and 
applied  or  expended  for  or  to  some  defined  and 
specific  object  or  purpose  connected  with  such 
charity,  in  pursuance  of  any  rule  or  resolution 
made  or  adopted  by  the  governing  or  managing 
body  of  such  charity,  or  of  any  donation  or 
bequest  in  aid  of  any  fund  so  set  apart  or 
appropriated  for  any  such  object  or  purpose  as 
aforesaid,  shall  be  subject  to  the  jurisdiction  or 
control  of  the  said  board  or  the  powers  or  pro- 
visions of  this  Act ;  and  nothing  in  this  Act 
shall  subject  the  funds  or  propjerty  of  any 
missionary  or  other  similar  society,  or  the 
missionaries,  teachers,  or  officers  of  suc^  society, 
or  of  any  branch  thereof,  which  funds  or  pro- 
perty shall  not  be  within  the  limits  of  England 
or  Wales,  to  the  jurisdiction  of  the  said  board: 
Provided  always,  that  the  said  exemption  shall 
not  extend  to  any  cathedral,  collegiate,  chapter, 
or  other  schools." 

Section  66 :  "  In  the  construction  of  this  Act, 
except  where  the  context  or  other  provisions  of 
the  Act  may  require  a  different  construction 
.  .  .  the  expression  *  charity  *  shall  mean  every 
endowed  foundation  and  institution  taking  or  to 
take  effect  in  England  or  Wales,  and  coming 
within  the  meaning,  purvieu,  or  interpretation 
of  the  statute,  43  Eliz.  c.  4,  or  as  to  which,  or  the 
administration  of  the  revenues  or  property 
whereof,  the  Court  of  Chancery  has  or  may 
exercise  jurisdiction,  .  .  .  and  the  expression 
*  endowment'  shall  mean  and  include  all  lands 
and  real  estate  whatsoever,  of  any  tenure,  and 
any  charge  thereon,  or  interest  therein,  and  all 
stocks,  funds,  moneys,  securities,  investments, 
and  personal  estate  whatsoever,  which  shall  for 
the  time  being  belong  to  or  be  held  in  trust  for 
any  charity,  or  for  all  or  any  of  the  objects  or 
purposes  thereof ;  and  the  expression  *  land  * 
shall  extend  to  and  include  manors,  messuages, 
buildings,  tenements,  and  hereditaments,  cor* 
poreal  and  incorporeal,  of  every  tenure  and 
description.*' 
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Stockpobt  Ragged,  Industrial,  and 

Carporaiicny  In  re  [i894].^  At  any  rate, 
it  is  taken  out  of  the  exemption  as  being 
a  school  by  the  proviso  at  the  end  of  the 
section.  Stirling,  J.,  has  held  that  this  is 
confined  to  schools  of  a  similar  kind  to 
cathedra],  collegiate,  and  chapter  schools. 
The  ejtudem  generis  doctrine  is  one  which 
must  be  applied  with  very  great  care— jwr 
Rigby,  L.J.,  Smelting  Co.  of  Australia  v. 
Inland  Revenue  Commissioners  [l896].^ 
The  exemption  of  Roman  Catholic  insti* 
tations  has  now  been  repealed — Charitable 
Trusts  Acts  Continuance  Act,  1859  (22  & 
23  Vict.  c.  60),  8.  1. 

[CHrmr,  L.J. — ^Are  Eton  and  Win- 
chester within  the  Act  1] 

They  are  expressly  excluded  by  sec- 
tion 49  of  the  Charitable  Trusts  Amend- 
ment Act,  1855  (18  &  19  Vict.  c.  124). 
Otherwise  all  schools  having  endowments 
are  within  the  scope  of  the  Act — Duncany 
In  re  [l867].^  The  Act  particularly 
applies  to  schools,  and  its  object  is  to  pre- 
vent the  necessity  of  coming  to  the  Court. 

[LiNDLEY,  M.R.,  referred  to  Anderson 
V.  Anderson  [l895].*] 

Henry  Johnston,  for  the  respondents. — 
The  "  said  exemption  "  at  the  end  of  sec- 
tion 62  must  apply  either  to  all  the  pre- 
vious exemptions  contained  in  the  section, 
or  to  one  only.  If  to  all,  it  would  cover 
Roman  Catholic  schools,  which  have  never 
been  considered  within  the  Act,  unless 
the  words  "  other  schools  "  are  interpreted 
pusdem  generis — Fenwick  v.  SchmaJa 
[1 868].*  This  charity  is  not  an  "  endowed  " 
charity  at  all,  and  is  therefore  altogether 
outside  the  Act.  There  is  no  "  endow- 
ment" within  the  meaning  of  the  Act, 
and  unless  "  endowed "  it  does  not  fall 
within  the  Act — Charitable  Trusts  Amend- 
ment Act,  1855,  s.  48. 

Ingle  Joyce,  for  the  Attorney-General, 
took  no  part  in  the  argument,  but  pointed 
out  that  if  the  Commissioners'  construc- 
tion of  the  exception  prevailed,  the  juris- 
diction of  the  Commissioners  would  be 
extended  to  a  large  number  of  schools 
which  had  never  been  supposed  to  be 
cinder  it. 

(2)  64  L.  J.  Ch.  66;  [1894]  3  Ch.  146. 

(3)  66  L.  J.  Q.B.  137;  [1897]  1  Q.B.  176. 

(4)  36  L.  J.  Ch.  613 ;  L.  R.  2  Ch.  366. 
(6)  64  L.  J.  Q.B.  457  ;  [1895]  1  Q.B.  749. 
(6  87  L.  J.  C.P.  78 :  L.  R.  8  O.P.  313. 


Reformatory  Schools,  In  re,  App. 

Cozens-Hardyy  Q.C.,  in  reply.  —  The 
grants  from  Government  and  from  school 
boards  to  this  school  are  not  voluntary 
contributions  at  all,  and  there  is  no  in- 
come from  any  "  endowment,"  so  this  case 
does  not  fall  within  any  of  the  exemptions 
of  section  62  of  the  Act  of  1853.  The 
words  "  voluntary  subscriptions "  are, 
according  to  Lord  Dave/s  judgment  in 
Clergy  Orphan  Corporation,  In  re^  used  in 
a  popular  sense. 

Cur.  adv.  ttUU. 

Aug,  11. — LiNDLEY,  M.R. — This  case 
turns  upon  that  very  obscure  section, 
the  62nd  section  of  the  Charitable  Trusts 
Act,  1853.  Mr.  Justice  Stirling  has  held 
that  the  exception  at  the  end  of  that  sec* 
tion  does  not  include  the  schools  men-' 
tioned  in  the  petition,  and  that  the 
consent  of  the  Charity  Commissioners  to 
the  presentation  of  the  petition  and  the 
proposed  mortgage  was  not  necessary. 
The  Charity  Commissioners  have  appealed 
from  that  decision,  and  they  ask  this 
Court  to  make  a  declaration  that  under 
the  Charitable  Trusts  Act,  1853,  the  con- 
sent of  the  Charity  Commissioners  to  the 
presentation  of  the  petition  and  the  pro- 
posed mortgage  is  necessary. 

The  Sbockport  Ragged,  Industrial,  and 
Reformatory  School  is  maintained  partly 
by  voluntary  subscriptions.  It  has  pay- 
ments made  to  it  by  boards  of  guardians 
and  other  boards  for  pupils  who  are  sent 
to  be  educated  there.  It  has  a  Govern- 
ment grant  as  well,  and  it  has  also  landed 
property ;  and  the  object  of  the  present 
application  to  the  Court  is  to  raise  money 
by  a  mortgage  of  that  part  of  this  landed 
property  which  consist  of  the  girls'  school 
and  the  new  boys'  schooL 

I  will,  first  of  all,  address  myself  to  the 
main  question  on  which  the  Charity 
Commissioners  appealed — namely,  what  is 
the  true  construction  of  the  proviso  at  the 
end  of  section  62  of  the  Charitable  Trusts 
Act,  1853  I  The  Charity  Commissioners 
contend  that  by  virtue  of  this  proviso  all 
schools  are  taken  out  of  the  exceptions 
enumerated  in  the  section.  Now,  the 
section  enacts  that  the  Act  shall  not 
extend  to  certain  universities,  colleges, 
cathedrals,  or  collegiate  churches,  and  so 
on,  giving    a    long  list    of  exemptions. 
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amongst  which  are  enumerated  Boman 
Catholic  charities  or  institutions,  which  is 
an  important  exemption ;  and  at  the  end 
of  the  list  there  is  this  proviso :  "  Pro- 
vided always,  that  the  said  exemption 
shall  not  extend  to  any  cathedral,  col- 
legiate, chapter,  or  other  schools."  The 
Charity  Commissioners  ask  the  Court  to 
read  the  expression  "  other  schools "  in 
the  largest  possible  sense,  so  as  to  exclude 
all  schools  whatever  from  the  exemption, 
and  therefore  to  bring  them  within  their 
jurisdiction.  I  agree  with  the  decision  of 
Mr.  Justice  Stirling  that  this  cannot  be 
the  meaning  of  the  section.  There  are 
two  ways  of  reading  it :  one  is  that  the 
exemption  shall  not  extend  to  any  school. 
The  other  way  of  reading  it  is  that  the 
exemption  shall  not  extend  to  any  cathe- 
dral, collegiate,  chapter,  or  other  schools 
more  or  less  like  them.  Mr.  Justice 
Stirling  has  adopted  the  second  construc- 
tion, and  it  appears  to  me  that  this  is  the 
natural  and  proper  construction.  I  am 
quite  aware  that  there  have  been  cases, 
such  as  Anderaan  v.  Anderson  ^  (to  which 
I  drew  attention  during  the  argument), 
where  the  Court  has  protested  against 
pushing  the  doctrine  of  ejusdem  generis 
too  far.  It  is  very  often  pushed  too  &ir ; 
but  I  cannot  conceive  why  the  Legislature 
should  have  taken  the  trouble  to  specify 
in  this  section  such  special  schools  as 
cathedral,  collegiate,  and  chapter,  except 
to  shew  the  type  of  school  which  they 
were  referring  to,  and,  in  my  opinion, 
''  other  schools  "  must  be  taken  to  mean 
other  schools  of  that  type.  If  we  adopt 
the  other  construction  for  which  the 
counsel  for  the  Charity  Commissioners 
contend,  and  hold  that  all  schools  were 
in  1853  and  are  now  within  their  juris- 
diction, we  should,  having  i*egard  particu- 
larly to  the  exemption  of  Boman  Catholic 
charities  and  institutions,  be  running 
entirely  contrary  to  the  real  meaning  of 
the  Legislature.  I  cannot  help  regarding 
this  as  the  great  point  in  the  case,  and 
upon  it  I  think  Mr.  Justice  Stirling  was 
perfectly  right. 

But  another  point  has  been  raised 
which  was  not  so  much  pressed  below, 
and  in  fact  seems  to  have  been  rather 
lightly  passed  over.  Counsel  for  the 
Charity  Commissioners  contend  that  the 
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school  is  within  their  jurisdiction  because 
it  does  not  fall  within  any  of  the  exemp- 
tions. There,  for  reasons  which  I  will 
give,  I  think  they  are  right.  Passing 
over  the  universities,  colleges,  and  so  on, 
the  first  material  exemption  is  in  favour 
of  a  charity  "  wholly  maintained  by 
voluntary  contributions."  Having  regard 
to  the  statements  in  the  petition  and  the 
evidence  as  to  how  these  schools  are 
maintained,  I  do  not  think  that  they  can 
be  brought  within  that  exemption.  At 
all  events,  it  is  not  proved  that  they  can  ; 
and  having  regard  to  this  Government 
grant,  and  to  the  fe^t  that  board  schools 
and  boards  of  guardians  contribute  to 
them,  I  feel  great  difficulty  in  saying  that 
the  schools  come  within  this  exemption. 

Then  we  come  to  the  next  one :  "  Where 
any  charity  is  maintained  partly  by 
voluntary  subscriptions  and  partly  by 
income  arising  from  any  endowment,  the 
powers  and  provisions  of  the  Act  shall  ^ 
with  respect  to  such  charity,  extend  and 
apply  to  the  income  from  endowment 
only,  to  the  exclusion  of  voluntary  sub- 
scriptions, and  the  application  thereof." 
I  do  not  quite  understand  the  words 
**  where  any  charity  is  maintained  partly 
by  voluntary  subscriptions  and  partly  by 
income  arising  from  any  endowment." 
Why  cannot  a  charity  be  maintained  by 
some  other  means )  In  other  words,  those 
two  sources  do  not  exhaust  the  whole  of 
the  income  of  the  charity.  Here  we  have 
got  this  case.  This  chaiity  is  unques- 
tionably maintained  partly  by  voluntary 
subscriptions.  Is  it  maintained  partly  by 
income  arising  from  any  endowment) 
Now  "  endowment "  there,  in  accordance 
with  Clergy  Orphan  Corpwationy  In  re,^ 
must  mean  some  endowment  not  arising 
from  the  investment  of  voluntary  sub- 
scriptions. It  is  said  by  counsel  for  th» 
Commissioners,  and  in  point  of  language 
I  can  see  no  answer  to  it,  that  the  school 
land  and  school  buildings  do  not  yield 
income,  and  therefore  you  cannot  say  that 
this  charity  is  maintained  partly  by  in- 
come arising  from  any  endowment.  There 
is  no  income  from  endowment  if  you  read 
the  word  *'  endowment "  in  that  narrow 
sense.  As  I  say,  I  do  not  see  the  answer 
to  that  on  the  words ;  but  if  that  is  the 
true  mode  of  interpreting  the  expression 
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"partly  by  voluntary  subscriptions  and 
partly  by  income  arising  from  any  endow- 
ment/' and  you  hold  that  this  school  is 
not  within  the  exemption,  what  do 
you  do?  You  throw  the  whole  school 
under  the  jurisdiction  of  the  Charity 
Commissioners,  and  give  them  power 
over  the  voluntary  subscriptions,  which  is 
a  result  very  formidable,  and  certainly 
one  not  contemplated  by  the  Act 
of  Parliament,  and  I  should  say  con- 
trary to  what  is  obviously  meant, 
which  is  that  the  Charity  Commissioners 
shall  not  have  jurisdiction  over  volun- 
tary subscriptions.  If,  in  order  to 
avoid  that  startling  result,  one  puts  an 
artificial  sense  on  the  word  "income," 
although  there  is  none,  by  treating  the 
institution  as  occupying  the  lands  and 
schools  at  an  occupation  rent,  receiving  it 
on  the  one  hand  and  paying  it  on  the 
other — if  you  look  at  it  in  that  way, 
then  you  bring  the  endowment  within  the 
jurisdiction  of  the  Charity  Commissioners, 
because,  subject  to  the  exemptions,  they 
are  to  have  jurisdiction  over  the  income 
from  the  endowment ;  and  further,  if  you 
put  that  forced  construction  on  the  lan- 
guage in  order  to  escape  from  the  con- 
sequences which  flow  from  the  other  con- 
struction, then  it  will  follow  that  the 
Charity  Commissioners  have  the  power 
and  the  right  to  be  consulted  about  this 
mortgage. 

I  do  not  propose  at  present  to  decide 
the  very  knotty  point  whether  the  Charity 
Gommissioners  would  have  general  power 
over  the  voluntary  subscriptions  of  schools 
like  this.  I  see  the  difficulty,  but  I  leave 
it  till  it  arises.  Construe  the  clause  as  you 
will,  it  appears  to  me  the  Charity  Com- 
missioners ought  to  be  consulted  about 
this  particular  mortgage.  Therefore,  al- 
though I  agree  with  Mr.  Justice  Stirling 
upon  what  I  call  the  great  point  of  the 
interpretation  of  the  proviso,  I  think  he 
has  inadvertently  fallen  into  a  mistake  in 
saying  that  it  follows  that  in  this  case  the 
Charity  Commissioners  ought  not  to  be  con- 
sulted. The  consequence  is  that  his  order 
must  be  varied  in  accordance  with  the 
notice  of  appeal,  and  there  must  be  a 
declaration  that  under  the  Charitable 
Trusts  Act,  1853,  the  consent  of  the 
Charity  Commissioners  to  the  presentation 
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of  the  petition  and  the  proposed  mortgage 
is  necessary. 

Chitty,  L.J. — I  am  of  the  same  opinion. 
The  point  that  was  seriously  argued  before 
Mr.  Justice  Stirling  was  upon  the  proviso 
at  the  end  of  the  62nd  section.  If  the 
proviso  is  applied  it  takes  the  charity  out 
of  the  exemption,  and  therefore  leaves  it, 
under  the  main  provisions  of  the  62nd  sec- 
tion, within  the  jurisdiction  of  the  Com- 
missioners. Upon  the  construction  of  the 
proviso  I  entertain  no  doubt  whatever. 
The  provision  is  that  the  exemption  shall 
not  extend  to  "  any  cathedral,  collegiate, 
chapter,  or  other  school."  It  appears  to 
me  that,  reading  those  words  by  them- 
selves, and  seeing  what  a  number  of  en- 
dowed schools  there  are  in  the  country,  it 
cannot  be  the  intention  of  the  Legislature, 
when  it  begins  by  speaking  of  "  cathedral, 
collegiate,  chapter,"  in  that  way,  and  then 
goes  on  to  "or  other  schools,"  that  all 
schools  of  whatever  character  or  denomina- 
tion, including  Roman  Catholic  and  the 
like,  shall  be  included  within  the  pro- 
viso, and  therefore  taken  out  of  the 
exemption.  The  reason  why  "  cathedral " 
and  "  collegiate  "  are  put  in,  is  plain  from 
the  opening  part  of  the  62 nd  section, 
which  relates  to  cathedral  or  collegiate 
churches,  and  takes  them  out  of  the 
general  jurisdiction.  Now,  there  are 
schools  attached  to  cathedral  or  collegiate 
churches,  and  such  of  those  schools  as  are 
charities  are  intended  to  be  put  back  into 
the  jurisdiction.  The  class  of  schools 
mentioned — namely, "  cathedral,  collegiate, 
or  chapter,"  are  of  the  most  peculiar  and 
special  class  of  schools  connected  with  the 
Church  of  England.  I  do  not  stay  to  say 
what  is  meant  by  "chapter."  There 
seems  to  be  some  difficulty  about  it — 
namely,  whether  there  is  in  this  country 
such  a  thing  as  a  chapter  school.  The 
word  may  have  some  meaning  counsel  has 
not  explained,  but  that  is  a  class  of  school 
indicated.  I  am  of  opinion  that  "other 
schools"  cannot  be  read  by  itself,  but 
must  be  schools  of  the  like  class.  I  en- 
tirely agree  with  Mr.  Justice  Stirling's 
observations  on  this  point,  and  I  shall  not 
weaken  them  by  repeating  them. 

Then,  with  regard  to  the  other  point 
which  was  mentioned    to    Mr.    Justice 
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Stirling,  but  not  seriously  argued,  I  think 
the  Commissioners  are  right.  With  the 
intention  of  founding  a  school,  land  was 
taken  by  conveyance  to  certain  persons 
who  did  not  declare  the  trusts  thereof. 
The  money  for  the  purpose  of  building  the 
school  was  subscribed  by  the  Marquis  of 
Westminster,  as  he  then  was,  and  some 
other  gentlemen,  and  the  school  was  duly 
erected.  After  the  school  had  been  erected, 
a  conveyance  was  made  to  trustees  by  the 
deed  of  June,  1866,  and  under  that  deed 
the  land  with  the  buildings  thereon  be- 
came and  was  a  permanent  endowment 
which  the  trustees  were  no  longer  able  to 
treat  as  being  income.  The  trusts  declared 
by  the  deed  were — first,  that  the  building 
should  be  used  as  a  school.  Then  there 
was  a  power  of  sale  with  a  direction  to  lay 
out  the  money  in  purchasing  a  better  site 
for  a  school,  but  the  land  proposed  to  be 
thus  acquired  was  subject  to  the  same 
trust  as  the  original  land.  In  these  cir- 
cumstances the  trustees  had  a  power  of 
sale  which  they  have  purported  to  exer- 
cise. They  have  agreed  to  sell  the  land 
and  the  school  above-mentioned,  and  they 
purpose  with  the  purchase-money,  when 
they  get  it,  and  with  the  money  they  are 
going  to  raise  on  mortgage,  to  provide  and 
build  a  new  boys'  school.  Now  it  seems 
to  me,  without  going  through  this  very 
troublesome  62nd  section,  that  the  Com. 
missioners  are  right,  at  any  rate  as  to 
their  consent  being  required;  and  it  is 
quite  enough  for  the  decision  of  the  case 
that  here  there  was  a  fixed  permanent 
endowment.  Now  the  Charity  Commis- 
sioners contend  that  their  consent  to  the 
presentation  of  this  petition  was  requisite 
under  the  17th  section  of  the  Act  of  1853 
—a  consent  which  I  understand  they  have 
given,  but  without  prejudice  to  the 
appeal. 

I  am  not  much  disposed  to  unravel  the 
tangled  skein  of  section  62,  and  the  only 
observation  I  make  about  it  is  that  I  con- 
ceive that  the  Legislature  did  not  intend 
that  any  charity  that  was  maintained  by 
voluntary  contributions  should,  so  far  as 
it  was  so  maintained,  be  within  the  juris- 
diction of  the  Commissioners ;  but  it  is  not 
necessaiy  in  my  opinion  to  dive  further 
into  the  section  or  try  to  find  its  meaning 
if  the  Commissioners  are  right  on  the 
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simple  point  (and  on  that  my  decision 
goes)  that  there  is  here  a  permanent  en- 
dowment in  the  shape  of  land  which  the 
trustees  cannot  treat  as  income. 

Collins,    L.J. — I    am    of  the    same 
opinion. 

Solicitors — J.  M.  Clabon,  for  the  Charity  Com> 
missioners ;  Solicitor  to  the  Treasury,  for  the 
Attorney-General;  Andrew,  Wood  &  Purvea,. 
agents  for  J.  W.  Johnston,  Stockport,  for 
petitioners . 

[Reported  hyA.J.  Spencer ^  Esq.y 
Sa^rristeT'dt-IiCtTC. 
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Company — Winding-up — Contributory 
— FuUy  Paid  Sliares — Filing  Contract — 
Statement  of  Consideration — Leave  to  File 
Contract  after  Comm,encement  of  Winding- 
up — Form  of  Order — Companies  Act^  1867 
(30  dj  31  Vict.  c.  131),  8.  26'^Companies 
Act,  1898  (61  d;  62  Vict.  c.  26),  a.  1. 

Prior  to  the  incorporation  of  a  company, 
the  promoter,  on  behalf  of  the  intended 
company,  entered  into  an  ag^eevnent  with 
the  vendor  for  the  purchase  of  certain 
patenis.  By  this  agreement  the  promoter 
undertook  to  pay  all  promotion  expenses,  in 
consideration  of  which  he  teas  to  be  entitled 
to  havefuUy  paid  shares  in  the  company 
aUottedtohim  to  the  extent  of  10  per  cent,  of 
the  subscribed  capital  for  thetimebeing.  This 
agreement  was  notJUed.  Shortly  after  the 
incorporation  of  the  company  a  supple- 
mental agreement  was  entered  into  between 
the  promoter  and  the  company,  by  which 
the  company  adopted  the  former  agreement 
and  agreed  to  dUot  to  the  promoter  certain 
fuUy  paid  shares^  cmd  also  from  time  to- 
time  further  fully  paid  shares  according 
to  the  amount  of  fresh  capital  subssrihed, 
which  sha^res  were  to  be  accepted  by  him  in 
full  satisfaction  of  the  shares  agreed  to  be 
allotted  to  him  by  the  first  agreement.  In 
pursuance  of  the  second  a^greemmU,  which 
was  duly  fled,  the  shares  were  allotted  to 
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ihe  promoUr,  The  company  whaequenUy 
weni  into  liquidcUiony  and  the  liquidator 
settled  the  promoter  on  the  list  of  contrtbi^ 
toriea  in  respect  of  the  shares^  there  being 
no  sufficient  contract  filed  to  satisfy  sec- 
tion 2b  of  the  Companies  Act,  1867. 
On  an  appliccUion  by  the  promoter  for 
relief  under  section  \  of  the  Companies  Act, 
1898, — Held,  that  the  promoter  was  en- 
titled to  the  relief  asked,  and  that,  m  the 
original  agreements  were  not  in  his  posses- 
sion^  he  must  JUe  with  the  Registrar  of 
Joint-Stock  Companies  copies  of  both  agree- 
ments ^  which  must  first  be  properly  stamped, 
together  vnth  an  office  copy  of  the  order  on 
the  present  application. 

Motion  by  G.  E.  T.  Smithson,  under 
section  1  of  the  Companies  Act,  1898,^ 

(1)  The  Companies  Act,  1898,  which  came 
into  operation  on  August  2,  1898,  provides : 

Section  1,  sub-section  1 :  **  Whenever,  before  or 
after  the  commencement  of  this  Act,  any  shares 
in  the  capital  of  any  company  under  the  Com- 
panies Acts,  1862  and  1890,  credited  as  fully  or 
partly  paid  up  shall  have  been  or  may  be  issued 
for  a  consideration  other  than  cash,  and  at  or 
before  the  issue  of  such  shares  no  contract  or  no 
sufBcient  contract  is  filed  with  the  Registrar  of 
Joint-Stock  Companies,  in  compliance  with  sec- 
tion 25  of  the  Companies  Act,  1867,  the  com- 
pany or  any  person  interested  in  such  shares 
or  any  of  them  may  apply  to  the  Court  for 
relief,  and  the  Court,  if  satisfied  that  the  omis- 
sion to  file  a  contract  or  sufficient  contract  was 
accidental  or  due  to  inadvertence,  or  that  for 
any  reason  it  is  just  and  equitable  to  grant 
relief,  may  make  an  order  for  the  filing  with 
the  Registrar  of  a  sufficient  contract  in  writing, 
and  directing  that  on  such  contract  being  filed 
within  a  specified  period  it  shall,  in  relation  to 
such  shares,  operate  as  if  it  had  been  duly  filed 
with  the  Registrar  aforesaid  before  the  issue  of 
such  shares." 

Sub-section  2:  "Any  such  application  may 
be  made  in  the  manner  in  which  an  application 
to  rectify  the  register  of  members  may  be  made 
under  section  35  of  the  Companies  Act,  1862, 
and  either  before  or  after  an  order  has  been 
made  or  an  effective  resolution  has  been  passed 
for  the  winding  up  of  such  company,  and  either 
before  or  after  the  commencement  of  any  pro- 
ceedings for  enforcing  the  liability  on  such 
shares  consequent  on  the  omission  aforesaid, 
and  any  such  application  shall,  if  not  made  by 
the  company,  be  served  on  the  company." 

Sub-section  3 :  "  Any  such  order  may  be  made 
on  such  terms  and  conditions  as  the  Court  may 
think  fit,  and  the  Court  may  make  such  order 
as  to  costs  as  it  deems  proper,  and  may  direct 
that  an  office  copy  of  the  order  shall  be  filed 
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that  he  might  be  at  liberty  to  file  with 
the  Kegistrar  of  Joint-Stock  Companies  a 
contract  in  writing  dated  December  11, 
1894,  and  made  l^tween  J.  A.  Mays  of 
the  one  part  and  the  applicant  of  the 
other  part,  and  that  on  such  contract 
being  filed  within  twenty-one  days  from 
the  date  of  the  order  to  be  made  thereon, 
such  contract  should,  in  relation  to  the 
ordinary  shares  in  the  above  syndicate 
numbered  91  to  96,  operate  as  if  the  said 
contract  had  been  duly  filed  with  the 
Registrar  of  Joint-Stock  Companies  before 
the  issue  of  the  shares,  and  that  the  costs 
of  the  application  might  be  provided  for. 

The  circumstances  under  which  the 
shares  were  allotted  to  the  applicant  were 
the  following : 

The  syndicate  was  registered  on 
March  2,  1895,  its  principal  objects  being^ 
to  purchase  and  work  certain  patents 
belonging  to  Mays  in  relation  to  the  re- 
fining of  molten  metals.  The  capital  of 
the  syndicate  was  20,000Z.,  divided  into 
200  shares  of  lOOZ.  each ;  sixty-one  of 
these  shares  were  subscribed  for,  and 
ninety  were  to  be  allotted  to  Mays  in  part 
payment  of  the  price  of  the  patents. 

Prior  to  the  incorporation  of  the  syndi- 
cate the  agreement  of  December  11, 1894, 
was  entered  into,  by  which,  for  the  con- 
siderations therein  mentioned.  Mays  was 
to  sell  and  the  syndicate  was  to  purchase 
the  patents.  By  clause  5  of  that  agree- 
ment  the  applicant  agreed  to  pay  all  the 
costs,  charges,  and  expenses  of  and  inci- 
dental to  the  floating  of  the  company  and 
the  issuing  and  publishing  of  the  pro- 
spectus (if  any),  and  all  other  expenses 
whatsoever  down  to  the  time  when  Mays'' 
purchase-money  was  to  be  paid,  and  to 
indemnify  Mays  and  the  syndicate  and 
its  directors  against  all  claims  in  respect 
thereof,  and  in  consideration  thereof  the 
applicant  was  to  be  entitled  to  have  fully 
paid  shares  in  the  syndicate  allotted  to  him 
or  his  nominee  to  the  extent  of  10  per 
cent,  of  the  subscribed  capital  for  the  time 
being.  Clause  11  provided  that  before 
the  allotment  of  the  shares  the  syndicate 
should  cause  the  agreement  or  some  other 
sufficient  agreement  to  be  registered  with 
the  Kegistrar  of  Joint-Stock  Companies. 

with  the  Registrar  aforesaid,  and  the  order  shall 
in  all  respect  ha?e  full  effect.  .  .  •" 
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This  agreement  was  not  filed  with  the 
Begistrar  of  Joint-Stock  Companies  in 
pursuance  of  section  25  of  the  Companies 
Act,  1867. 

The  applicant  paid  all  the  cosbs,  charges, 
and  expenses  of  the  formation,  floating, 
and  advertising  of  the  company  and  idl 
other  expenses  in  the  agreement  men- 
tioned, and  became  under  the  circum- 
stances entitled  to  have  six  fully  paid 
shares  allotted  to  him  under  that  agree- 
ment. 

The  syndicate  having  been  incorporated 
on  March  2,  1895,  and  capital  to  the 
extent  of  6,100^.  having  been  subscribed, 
an  agreement,  dated  October  24,  1895, 
was  entered  into  between  the  applicant 
and  the  syndicate  supplemental  to  the 
agreement  of  December  11,  1894,  and  by 
it  the  latter  agreement  was  adopted  by 
the  company.  £y  clause  3  the  syndicate 
agreed  to  allot  to  the  applicant  twelve 
fully  paid  shares  in  the  company,  and 
also  from  time  to  time  when  any  fresh 
capital  in  the  syndicate  should  be  sub- 
scribed for  to  allot  to  him  fully  paid  shares 
in  the  syndicate  in  the  same  proportion 
as  the  twelve  shares  bore  to  the  then 
subscribed  capital.  The  shares  were  to 
be  numbered  91  to  110,  and  were  to  be 
accepted  by  the  applicant  in  full  satisfac- 
tion of  the  shares  to  be  allotted  to  him 
under  the  provisions  of  the  previous 
agreement.  This  agreement  was  duly 
filed  with  the  Registrar  of  Joint-Stock 
■Companies  on  November  22,  1895. 

On  January  10,  1896,  six  fully  paid-up 
shares  numbered  91  to  96  were  allotted 
to  the  applicant  under  the  agreement  of 
October  24,  1895. 

On  May  19,  1897,  a  compulsory  order 
wias  made  to  wind  up  the  company. 

In  November,  1897,  the  applicant  re- 
ceived a  letter  from  the  official  receiver, 
who  was  acting  as  liquidator,  informing 
him  that  he  had  been  advised  that  the 
agreement  under  which  the  six  shares 
had  been  allotted  to  him  fell  within 
the  recent  decision  in  Karoukhoma  Ex- 
ploring and  Prospecting  Syndioaie^  In  re ; 
Pyke  and  Gibeon'e  Case  [l897],^  and  that 
the  shares  could  not  be  treated  as  fully 
paid  up. 

(2)  66  L.  J,  Ch.  675;  [1897]  2  Ch.  461. 


LiM.,  In  re. 

The  matter  stood  over  pending  an 
appeal  to  the  House  of  Lords  in  the  above 
case.  This  appeal  was,  however,  aban- 
doned, and  the  matter  was  then  by  con- 
sent of  the  official  receiver  allowed  to 
stand  over  pending  the  passing  of  the 
Companies  Bill,  1898,  which  was  then 
before  Parliament. 

On  October  28  the  applicant  issued  the 
present  notice  of  motion,  which  was  served 
on  the  official  receiver  and  liquidator. 

In  support  of  the  motion  the  applicant 
deposed  that  down  to  the  receipt  by  him 
of  the  official  receiver's  letter  he  had  no 
suspicion  that  the  shares  allotted  to  him 
were  not  protected  by  the  agreement  of 
October  24,  1895. 

Stewart  Smith,  for  the  applicant,  sub- 
mitted that  the  case  was  a  proper  one  for 
the  Court  to  grant  relief  under  section  1 
of  the  Companies  Act,  1898.* 

Ingle  Joyce,  for  the  official  receiver  and 
liquidator. — The  official  receiver  has  in- 
vestigated this  matter,  and  is  satisfied 
that  the  case  is  a  bona  Jide  one,  and  de- 
sires to  oflTer  no  opposition  to  relief  being 
granted. 

Wright,  J.— I  think  that  this  is  just 
the  case  which  the  Act  of  1898  was  in- 
tended to  meet.  As  the  applicant  has 
not  the  originals  of  the  two  agreements 
in  his  possession  he  must  file  copies  of 
them  with  the  Registrar  of  Joint-Stock 
Companies,  such  copies  to  be  properly 
stamped  before  being  filed,  and  I  wiU 
extend  the  time  for  filing  them  from 
twenty- one  days,  as  asked  by  the  notice  of 
motion,  to  one  month.  He  must  also  file 
with  the  two  agreements  an  office  copy  of 
my  order  on  this  application. 

Ingle  Joyce  asked  that  the  liquidator  s 
costs  of  the  application  might  be  paid  by 
the  applicant. 

Stewart  Smith, — ^The  costs  of  all  parties 
should  be  paid  by  the  liquidator  out  of 
the  company's  assets. 

Wright,  J. — In  the  present  case  I  think 
the  natural  and  proper  consequence  is 
that  the  applicant  should  pay  the  costs. 
I,  however,  lay  down  no  general  rale  on 
the  subject. 
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[The  order,  as  drawn  up  by  the  Regis- 
trar (omitting  formal  parts),  was  as  follows : 

This  Coart  doth  order  that  the  applicant, 
O.  E.  T.  Sxnithson,  do  on  or  before  December  16, 
1898,  file  with  the  Registrar  of  Joint- Stock 
Companies  a  true  copy  of  the  agreement,  dated 
December  11, 1894,  made  between  J.  A.  Mays  of 
the  one  part  and  the  applicant  of  the  other 
part,  and  a  true  copy  of  the  agreement  dated 
October  24,  1895,  made  between  the  applicant 
of  the  one  part  and  the  above-named  company 
of  the  other  part  (respectively  referred  to  in 
the  said  affidavit  of  G.  E.  T.  Smitbson,  filed 
October  28,  1898),  subject  to  snch  copies  being 
daly  stamped  before  being  filed,  unless  the 
said  Registrar  is  satisfied  that  the  original 
agreements  were  duly  stamped.  And  this 
Court  doth  declare  that,  upon  the  filing  of  the 
copies  of  the  said  agreements  within  the  time 
aforesaid  with  the  said  Registrar,  they  shall  in 
relation  to  the  shares  in  the  above-named  com- 
pany in  the  said  agreements  referred  to,  num- 
beied  91  to  96  both  inclusive,  operate  as  if 
they  were  a  sufficient  contract  in  writing  within 
the  meaning  of  section  25  of  the  Companies 
Act,  1867,  and  had  been  duly  filed  with  the  said 
Registrar  before  the  issue  of  any  of  snch  shares. 
And  it  is  ordered  that  within  the  time  aforesaid 
an  office  copy  of  this  order  be  filed  with  the 
said  Registrar.  And  it  is  ordered  that  the  costs 
of  the  respondent  S.  Wheeler,  the  official  re- 
ceiver and  liquidator  of  the  said  company,  of 
the  said  motion,  be  taxed  and  be  paid  to  the 
said  respondent  by  the  applicant  the  said  G.  E.  T. 
Smithson.] 


Solicitors — ^Worthington,  Evans,  Bird  Sc  Hill, 
i^ents  for  Mather  &  Dickinson,  Newcastle- 
upon-Tyne,  for  applicant ;  Solicitor  to  Eoaid 
of  Trade,  for  official  receiver  and  liquidator. 

Note. — Tlie  decision  in  the  above  case  was 
followed  by  Byrne,  J.,  in  Korthem  Creoioting 
and  Sleeper  Co.,  In  re  (33  L.  J.  N.C.  p.  579 ; 
[1898]  W.  N.  159),  a  case  in  which  the  company 
was  a  going  concern. — W.  I.  C. 

l^Ifeported  hy  W.  Ivimey  Cooh^  Esq.y 
Barrister-at'La  w. 


CONCESSIONS 
SYNDICATE, 


ACQUISITIONS 

LiM.,  In  re. 


Vol.  68.— Chang. 


Wright,  J. 
1898. 
Nov.  30.    ) 

Company — FaUy  Paid  Shares — Regis- 
tered Contract — Issive  of  Shares  before 
Contract  Filed — Going  Concern — ReHef-— 
Practice  —  Jurisdiction  of  Winding-up 
Judge — Form  of  Application — Companies 
Act,  1862  (25  <Cr  26  Vict  c.  89),  s.  36— 
Companies  Act,  1867  (30  d:  31  Vict.  c. 
131),  8.  25— Companies  Act,  1898(61  <£r 
62  Vict.  c.  26),  8.  1. 

The  Judge  to  wlwm  the  Companies 
(Winding-up)  business  is  assigned  has 
jurisdiction  under  tlie  Companies  Act, 
1898,  to  gra/nt  relief  for  rum- compliance 
with  section  25  of  the  Companies  Act,  1867, 
in  cases  where  no  order  has  been  made  to 
wind  up  iJie  company,  but  it  is  more  con- 
venient that  applications  for  such  relief 
shovM  be  made  to  the  Judges  of  the  Chom- 
cery  Division  exercising  their  ordinary 
Chancery  jurisdiction. 

Where,  however,  such  applications  are 
made  to  the  Judge  to  whom  the  winding-up 
business  is  assigned,  the  notices  of  motion 
should  not  be  entitled  "  Companies  {Wind- 
ing-upy 

The  jurisdiction  given  by  tlie  Companies 
Act,  1898,  is  a  jurisdiction  which  ought  as 
a  i*ule  to  he  exercised  in  Court,  and  not  in 
chambers. 

Motion  by  the  above  syndicate,  under 
section  1  of  the  Companies  Act,  1898,  for 
an  order  that  an  agreement  dated  June 
20,  1898,  and  made  between  a  syndicate 
of  a  similar  name  to  that  of  the  applicant 
syndicate,  then  in  liquidation,  and  its 
liquidator,  of  the  one  part,  and  the  appli- 
cant syndicate  of  the  other  part,  which 
was  filed  with  the  Kegistrar  of  Joint- 
Stock  Companies  on  July  27, 1898,  should 
in  relation  to  5,850  shares  in  the  applicant 
syndicate,  which  were  in  pursuance  of  the 
agreement  allotted  on  July  14,  1898, 
operate  as  if  it  had  been  duly  filed  with 
the  Registrar  before  the  issue  of  such 
shares  or  any  of  them. 

The  syndicate  was  a  going  concern,  and 
the  consent  of  all  the  creditors  of  the 
syndicate  to  the  application  had  been 
obtained. 

It  appeared  from  the  evidence  of  the 
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chairman  that  the  contract  had  been 
lodged  at  Somerset  House  for  stamping 
purposes  prior  to  the  issue  of  the  shares, 
and  that  the  directors,  thinking  that  it 
had  been  duly  filed,  allotted  the  shares 
while  in  fact  the  question  of  the  proper 
stamp  was  under  consideration,  and  before 
the  contract  had  been  filed  with  the 
Registrar. 

The  notice  of  motion  was  entitled  in 
the  "  Chancery  Division,"  and  not  "  Com- 
panies (Winding-up),"  and  the  motion  was 
made  ex  parte. 

Sheldon,  for  the  motion. 

[Wright,  J. — Why  do  you  come  here? 
Why  do  you  not  go  to  a  Judge  at 
chambers  1J 

In  Mays*  Metala  Separating  Syndicate^ 
Lim.y  In  re  [  18981^  a  similar  application 
was  dealt  with  in  Court. 

[Wright,  J. — ^That  was  a  case  in  which 
the  company  was  in  liquidation.] 

Section  1,  sub-section  2  of  the  Com- 
panies Act,  1898,  provides  that "  Any  such 
application  may  be  made  in  the  manner  in 
which  an  application  to  rectify  the  register 
of  members  may  be  made  under  section  35 
of  the  Companies  Act,  1862."  Under 
that  section  the  application  may  be  ''  by 
motion  in  any  of  her  Majesty's  superior 
Courts  of  law  or  equity,  or  by  application 
to  a  Judge  sitting  in  chambers."  The 
practice  has  always  been  to  make  the 
application  by  motion.  This  Court  is  one 
of  her  Majesty's  superior  Courts  of  law  or 
equity,  and  has  jurisdiction  to  grant  the 
relief  asked. 

Wright,  J. — I  think  I  have  jurisdic- 
tion under  the  Companies  Act,  1898,  to 
deal  with  this  matter,  and  that  it  is  a 
jurisdiction  which  ought  not  as  a  rule  to 
be  exercised  at  chambers. 

I  think  also  that  the  present  case  is 
clearly  within  the  Act,  and  that  the  notice 
of  motion  was  rightly  entitled  not  as 
"Companies  Winding-up."  There  will 
therefore  be  an  order  in  the  terms  of  the 
notice  of  motion. 

I  desire  to  say  as  regards  cases  in  which 

no  winding-up  order  has  been  made  that, 

although  I  have  no  right  to  refuse  to  hear 

them,  I  think  it  is  far  more  convenient 

(1)  Ante,  p.  46. 


LiM.,  In  bb. 

that  they  should  be  disposed  of  by  the 
other  Judges  of  the  Chancery  Division 
exercising  their  ordinary  Chancery  juris- 
diction. Where,  however,  a  winding-up 
order  has  been  made  the  applications  will 
of  course  come  before  me  in  the  ordinary 
way. 


SoUcitois — Sanderson,  Adkin  ic  Lee,  for 
syndicate. 

[Reported  by  W.  Itdmey  Cook,  Beq,, 
Barrieter-at-Law, 


[IN  THE  COURT  OF  APPEAL.] 
LiNDLBY,  M.R.  ^  railway  TIME- 

ChITTT,  L.J.  TABLES     PUB- 

Vauqhan  Williams,  L.J.  >  lishinq    co., 

1898.  In  re  ;  wbl- 

Nov.  18.  J    ton's  claim. 

Company  —  Winding-up  —  Creditor  — 
Shareholder — Proof— Shares  Purported  to 
he  Issued  as  Fully  Paid  in  Exchange  for 
Debentures — Shares  not  FvUy  Paid  up — 
Right  of  Proof  in  Respect  of  Balance  of 
Original  Debt — Assignee  of  Original  Cre- 
ditor—Companies Act,  1862  (25  d;  26 
Vict.  e.  89),  *.  38,  subs.  7. 

A  shareholder  in  a  limited  company 
is  not  precluded  under  section  38,  sui-sec- 
tion  7  of  the  Companies  Act,  1862,  from 
proving  in  the  winding-up  of  the  company 
as  a  creditor  for  a  d^t  not  due  to  him  in 
his  own  right  as  a  member  of  the  company, 
but  in  a  different  capacity,  as,  for  instance, 
the  assignee  of  the  claim  of  a  holder  of 
debentures  of  the  company. 

Appeal  from  a  decision  of  Kekewich, 
J.,  refusing  to  allow  the  appellant  to 
prove  as  a  creditor  in  the  winding-up  of 
the  company. 

The  appellant  Welton  became,  in  Octo- 
ber, 1890,  the  registered  holder  of  1,680 
pi^eference  shares  of  bl.  each  in  the  com- 
pany. These  purported  to  have  been 
issued  to  him  as  fully  paid  as  nominee  of 
one  Hoare,  in  pursuance  of  an  agree- 
ment come  to  between  the  company 
and    Hoare,    under    which    the    shares 
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were  to  be  issued  to  Hoare  or  his  nominee 
in  port  satisfaction  of  a  debt  of  13,402^. 
18#.  owing  by  the  company  to  Hoare. 
The  13,4022.  18tf.  was  secured  to  the 
extent  of  1,600/.  by  debentures  of  the 
company  bearing  interest  at  6  per  cent., 
and  to  the  extent  of  6,240Z.  by  debentures 
of  the  company  bearing  interest  at  10 
per  cent.  In  October,  1890,  no  part  of 
the  principal  sums  secured  by  such  de- 
bentures was  due  and  payable. 

On  October  16,  1890,  Hoare  surren- 
dered these  debentures  to  the  company, 
and  there  were  issued  to  him  in  part 
satisfaction  therefor  new  debentures  to 
the  nominal  amount  of  5,0002.,  and 
against  the  2,8402.,  the  balance  of  the 
7,840/.  secured  by  the  debentures  sur- 
rendered, and  the  balance  of  the  debt  of 
13,4022.  18«.,  the  company  issued  the 
1,680  preference  shares  before  mentioned. 

The  company,  in  March,  1892,  went 
into  liquidation,  and  by  an  order  made  by 
Kekewich,  J.,  on  June  14,  1893,  Wei  ton 
was  settled  on  the  list  of  contributones 
in  respect  of  the  1,680  shares,  and  the 
same  were  held  to  be  as  to  1,112  shares 
fully  paid,  and  as  to  568  shares  practi- 
cally wholly  unpaid.  The  ground  on 
which  the  shares  were  held  not  to  be  all 
fully  paid  was  that  the  debentures  for 
1,6002.  and  6,2402.  respectively  surren- 
dered represented  principal  moneys  not 
then  immediately  payable  by  the  com- 
pany, and  which,  therefore,  could  not  be 
properly  set  off  against  the  amounts  pay- 
able in  respect  of  the  preference  shares. 
Welton  had  paid  calls  in  respect  of  the 
shares  not  fully  paid  up. 

The  debentures  to  the  amount  of 
7,8402.  which  had  been  surrendei-ed  were 
retained  by  the  company ;  and  Welton 
claimed  that  to  the  extent  of  2,8402. — 
that  is,  the  balance  after  giving  credit 
for  the  5,0002.  debentures  that  had  been 
issued — those  debentures  were  still  sub- 
sisting. 

Hoare  had  become  bankrupt  in  1891. 
On  November  3,  1897,  the  trustee  of  his 
estate,  in  consideration  of  Welton  agreeing 
not  to  make  any  claim  against  Hoare's 
estate  in  respect  of  the  liabilities  incurred 
by  him  on  the  shares  standing  in  his 
name,  assigned  to  Welton  the  said  balance 
of  2,8402.,  together  with  interest,  and  the 


,  In  re,  App. 

benefit  of  all  claims  which  Hoare  might 
have  against  the  company  for  that  amount. 

Welton  took  out  a  summons  in  the 
winding-up  of  the  company,  asking  that, 
notwithstanding  the  time  limited  for 
making  Claims  had  expired,  he  might  be 
at  liberty  to  make  and  establish  his  claim 
as  a  creditor  of  the  company  for  the  sum 
of  2,8402.,  with  interest  thereon  at  10  per 
cent,  as  from  July  30,  1890. 

It  appeared  that  all  the  other  creditors 
of  the  company  bad  been  paid,  but  the 
company  still  had  assets. 

The  summons  came  before  Kekewich, 
J.,  on  May  25,  1898,  and  he  refused  the 
application  with  costs.  He  was  of  opinion 
that  the  case  was  governed  by  AdcUestone 
Linoleum  Co,y  In  re  [iss:]  ^ ;  that  Welton 
was,  in  effect,  seeking  to  recover  what  he 
had  been  called  upon  to  pay  on  the  shares 
— ^that  is,  the  loss  that  he  had  sustained 
by  reason  of  the  shares  not  having  been 
issued  as  fully  paid ;  and  as  he  had  kept 
the  shares  and  not  repudiated  them  before 
the  winding-up,  it  was  not  open  to  him 
to  do  that.  Welton  had,  no  doubt,  tried 
to  put  himself  right  in  form  by  seeking  to 
prove  for  the  old  debt,  and  so  to  bring 
himself  within  the  principle  of  the  deci- 
sions in  Mudford'e  Claim  [l88o]  *  and 
Appleyard's  Case  [i88l]  ^ ;  but  alter  the 
opinion  expressed  by  Lindley,  L.J.,  in 
AdcUestone  Linoleum  Co,,  In  re,^  he 
thought  that  those  cases  could  not  be 
relied  upon. 

Welton  appealed. 

Uve,  Q.C,  and  Martelli,  for  the  appel* 
lant. — It  was  thought  at  the  time  of  the 
issue  of  the  shares  that  the  debenture 
debt  was  extinguished  by  the  transaction. 
It  turns  out  that  that  was  not  so,  as  the 
shares  were  not  fully  paid.  The  company 
therefore  cannot  keep  the  debentures  on 
the  footing  of  there  being  no  debt. 

The  appellant  claims  in  the  place  of 
Hoare  as  his  assignee. 

The  case  comes  within  the  principle  of 
the  decisions  in  Mud/ord's  Claim  ^  and 
Applei/ard^a  Case?  That  is,  the  shares 
having  been  issued  as  fully  paid  in  respect 
of  an  antecedent  debt,  to  the  extent  to 

(1)  57  L.  J.  Ch.  249  ;  37  Ch.  D.  191. 

(2)  49  L.  J.  Ch.  452;   14  Ch.  D.  634. 

(3)  50  L.  J.  Ch.  554 ;  18  Ch  D.  587. 
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which  they  were  not  paid  up  the  holder 
should  he  remitted  to  his  original  position 
of  creditor. 

Those  cases  were  not  overruled  in 
Addlestone  Linoleum  Co,,  In  re.^  They 
were  distinguished  ;  hut  there  was  nothing 
in  that  case,  nor  in  ffouldaworth  v.  City  of 
Glasgow  Bank  [isso],^  which  was  inconsis- 
tent with  the  principle  on  which  they 
were  decided. 

Under  section  38,  suh- section  7  of  the 
Companies  Act,  1862,  a  member  of  a  com- 
pany cannot  prove  for  a  debt  due  to  him 
in  his  character  of  member  in  competition 
with  other  creditors  of  the  company. 
Addleatone  Linoleum  Co,,  In  re,^  and 
Houldsworih  v.  City  of  Glasgow  Bank^ 
were  cases  of  that  kind ;  but  that  does 
not  prevent  Welton  proving  for  Hoare's 
debt.  It  was  surrendered  for  a  considera- 
tion which  has  partially  failed,  and  to 
that  extent  revives. 

Benahaw,  Q.C.,  and  Whinney,  for  the 
liquidator. — There  has  been  no  failure  of 
consideration.  Hoare  got  what  he  wanted 
— namely,  shares.  The  consideration  for 
a  contract  cannot  be  split  up.  All  the 
promises  are  referred  to  all  the  con- 
siderations— Harris  v.  Venables  [l872].* 

After  the  winding-up  Hoare  coula  not 
have  rescinded  the  contract  and  got 
damages.  The  only  action  he  could  have 
brought  would  have  been  one  founded  on 
some  such  doctrine  as  that  on  which 
MudforcPs  Claim  ^  and  Apphyard's  Case  ' 
were  decided — that  is,  for  breach  of  a 
contract  to  issue  the  shares  as  fully  paid ; 
but  such  an  action  would  not  under  the 
circumstances  have  been  successful — 
AddUstone  Linoleum  Co.,  In  re^  At  any 
rate,  interest  ought  not  to  be  allowed. 
No  particular  debenture  can  be  allocated 
to  any  particular  loan  account.  It  is  all 
one  transaction. 

As  regards  costs,  the  claim  was  made 
somewhat  late,  and  as  the  appellant  is 
asking  for  an  indulgence  he  should  pay  the 
costs. 

Eve,  Q.C.,  in  reply. 

[LiNDLEY,  M.R. — We  only  wish  to  hear 
you  on  the  question  of  the  interest. 
What  right  has  the  appellant  to  attribute 

(4)  5App.  Cas.  317. 

(5)  41  L.  J.  Ex.180, 183  ;  L.  R.  7  Ex.  236,  240. 
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this  balance   to    any  particular    deben- 
tures?] 

It  is  in  accordance  with  the  general 
scheme  of  the  transaction.  The  balance 
after  deducting  the  5,000^.  new  debentures- 
was  left  owing,  to  be  satisfied  by  the 
issue  of  shares  That  arrangement  did 
not  stand,  and  the  appellant  is  relegated 
to  his  original  rights.  He  claims  th» 
interest  by  virtue  of  the  contract. 

LiNDLET,  M.R.— When  the  facts  of 
this  case  are  really  understood,  thete  is  not, 
I  think,  much  difficulty  in  seeing  what  the 
rights  of  the  parties  are.  I  do  not  pro- 
pose to  make  any  observations  upon 
Mud/ord^s  Claim  '  and  Appleyard's  Case  * 
further  than  those  which  I  have  made 
befoi-e  in  Addlestone  Lirujleum  Co,,  In  re,^ 
and  I  think  there  is  no.  great  difficulty  in 
applying  the  law. 

The  company  here  is  being  wound  up. 
There  is  a  claimant,  Hoare  (I  am  going  to 
put  it  in  my  own  way),  who  was  a  creditor 
for  13,402Z.  IS^.  Of  that  there  was  a 
professed  payment  really  in  full,  not  in 
money,  but  in  accord  and  satisfaction, 
and  roughly  what  was  given  in  accord  and 
catisfisustion  was  a  certain  number  of  fully 
paid  preference  shares  of  the  company.  I 
say  fully  paid,  because  it  is  obvious  from 
the  minute  which  refers  to  it  what  the 
transaction  was.  It  happened,  however, 
that  instead  of  getting  1,680  fully  paid 
preference  shares,  as  arranged,  Hoare 
only  got  1,112.  The  result  is  that  to  the 
extent  of  2,840/.  he  has  never  been  paid 
at  all.  Why  should  he  not  be  allowed  to 
prove  against  the  company  for  the  unpaid 
balance  of  his  debt )  Suppose  that  Hoare 
had  not  become  bankrupt  and  had  not 
assigned  his  claim  to  Welton,  and  that 
Welton  were  out  of  the  case,  then,  subject 
to  the  question  that  his  claim  was  made 
late  after  the  other  creditors  of  the  com- 
pany had  been  paid  in  full  and  the  cer- 
tificate of  debts  had  been  made,  there 
would,  I  should  have  thought,  have  been 
no  answer  to  his  claim  to  be  allowed  to 
prove  against  the  company — of  course  not 
against  any  assets  that  might  have  been 
disposed  of,  but  against  the  existing  assets 
if  there  were  enough  to  meet  his  claim.  I 
do  not  see  any  answer  to  it  at  all.  The 
supposed  answer  is  that  Welton  is  th# 
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holder  of  certain  shares  in  the  company, 
and  is  also  the  assignee  of  Hoare's  claim, 
and  that  by  reason  of  the  provision  in  the 
Companies  Act,  1862,  which  prevents 
shareholders  proving  for  debts  due  to 
them  in  competition  with  their  own  credi- 
tors, Welton,  as  a  member  of  the  company, 
has  no  right  of  proving  in  respect  of 
Hoare's  debt.  Is  that  true)  Where  is 
there  any  principle  of  law  or  any  statutory 
enactment  which  compels  us  to  ignore  the 
fiict  that,  though  Welton  is  a  member  of 
the  company,  he  is  the  transferee  of 
Hoare's  claim,  and  must  be  regarded  as 
asserting  Hoare's  right.  He  is  not 
making  any  claim  in  respect  of  what  is 
due  to  him  as  a  member  of  the  com- 
pany. He  claims  in  a  totally  different 
capacity,  as  the  assignee  of  Hoare.  I  do 
not  see  at  all  what  is  the  answer  to  it,  and 
the  observations  of  Mr.  Justice  Kekewich 
seem  open  to  the  remark  that  they  were 
not  addressed  to  that  aspect  of  the  case. 
The  only  answer  suggested  is  that  this 
cannot  be  treated  as  a  fiiilure  of  considera- 
tion. It  comes  back  to  this  broad  pro- 
position. Here  was  a  man  who  was  a 
creditor  for  13,420Z.  To  the  extent  of 
2fii0l.  he  has  not  been  paid.  That  is  the 
simple  view  of  the  case. 

Welton,  as  assignee  of  Hoare,  has  also 
made  a  dfiim  for  interest  at  10  per  cent. 
How  he  gets  at  that  I  cannot  conceive, 
except  by  a  manipulation  which  does  not 
appear  to  me  to  be  admissible.  He  is  simply 
a  creditor  for  2fiiOL  There  is  no  bargain 
that  he  should  have  10  per  cent,  interest, 
or  6  per  cent,  interest,  or  any  interest  at 
all ;  and  if  he  is  to  have  interest  he  must 
bring  himself  under  the  statute  which 
enables  juries  to  give  interest— the  Civil 
Procedure  Act,  1833  (3  &  4  Will.  4.  c.  42), 
fi.  28 — and  that  statute  does  not  apply. 
It  appears  to  me,  therefore,  that  his  claim 
as  to  interest  cannot  be  allowed.  He  is 
not  entitled  to  interest.  What  the  result 
might  have  been,  having  regard  to  his 
long  delay,  if  he  had  l^n  entitled  to 
interest  it  is  unnecessary  to  say.  In  point 
of  law  he  is  not  entitled  to  any.  There- 
fore, his  right  must  be  to  prove  for  or  to 
he  paid  2,840Z.  and  no  interest.  That  is 
^racticaUy  what  it  comes  to. 

Then  as  to  the  costs.  The  summons 
was  one  which  the  liquidator  could  not 


,  In  be,  App. 

possibly  have  assented  to  as  it  stands, 
because  it  asks  for  interest.  It  is  obviously 
wrong,  as  &r  as  the  interest  is  concerned. 
Then,  as  Welton  is  out  of  time,  and  is 
asking  for  an  indulgence,  which  would 
have  been  granted  to  him,  or  ought  to 
have  been  granted  to  him,  without  ex- 
pense, if  he  had  not  put  in  that  claim  for 
interest,  it  appears  to  me  that  the  right 
order  l9  that  he  should  have  no  costs,  and 
that  the  liquidator  should  have  his  costs 
out  of  the  assets.  The  judgment  will  be 
for  2,840/. 

Chttty,  L.  J. — I  agree.  Now  that  the 
&ct8  are  ascertained,  the  case,  I  think,  is 
quite  simple.  I  base  my  judgment  on 
this,  that  Welton  is  not  claiming  in  his 
own  right,  but  as  assignee  of  Hoare,  and 
he  is  in  neither  a  better  nor  a  worse 
position  in  regard  to  that  claim,  because 
he  happens  at  the  same  time  to  be  the 
holder  of  preference  shares  and  of  deferred 
shares  in  the  company. 

The  13,402/.  18«.  is  a  sum  arrived  at, 
as  appears,  by  placing  a  sum  of  cash 
against  debentures,  and  against  loans  and 
various  other  things,  as  one  entire  amount. 
In  the  result  it  appears  that  2,840/.  of 
that  amount  has  never  been  paid  to  Hoare 
in  any  shape  or  form  whatever.  Hoare, 
therefore,  was  entitled,  having  been  a  cre- 
ditor for  that  amount,  to  have  it  paid  to 
him  by  the  company  as  an  ordinary  ci^di- 
tor;  and  it  is  for  that  amount  that 
Welton,  as  it  appears  to  me,  as  his  assign 
under  an  assignment  which  does  not  as- 
sign the  debentures,  or  anything  specifi- 
cally of  the  various  items  that  are  put  in 
the  account,  but  assigns  the  claim  gene- 
rally, is  entitled  to  be  admitted  to  prove 
on  this  occasion. 

With  regard  to  interest,  I  have  nothing 
to  add.  Hoare  could  not  have  claimed, 
nor  can  Welton  claim  interest  here  on  the 
sum  which  he  is  entitled  to. 

Vaughan  Williams,  L.J. — I  agree.  I 
have  nothing  to  add. 

Appeal  aMov)ed, 

Solicitors — Slaughter  &  liiay,  for  appellant ; 
C.  T.  Whinney,  for  liquidator. 

[Beportsd  by  A.  J,  Hall,  Esq.^ 
Barrigtcr-at'Law, 
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^^|?g»   0  HUBBARD  AND  CO.,  LIM.,  In 
Oct  27    I    '"*  ^  HUBBARD  V,   HUBBARD 

Nov".  16.    3     ^^°  '°-'  ""• 

Company — Debentures— -Isav^  of  Part 
of  Series — Action  by  Debenture-Elders — 
Further  Issue  of  Same  Series  after  Writ — 
"  Ordinary  course  of  btisiness  " — Issu^e  to 
Solicitor  as  Security  for  Costs. 

Where  a  company  has  resolved  to  raise  a 
sum  of  money  by  the  issue  of  debentures 
constituting  ajloating  charge  on  its  under- 
toMng  and  assets^  arid  has  issued  a  part 
only  of  such  series^  the  company  is  not 
debarred  from  issuing  the  remaining  de- 
bentures of  the  series  by  the  fcust  that  the 
earlier  debenture  holders  have  called  in  the 
principal  and  issued  a  writ  to  enforce  their 
security,  provided  they  have  not  at  the  date 
of  the  further  issue  obtained  the  appoint- 
ment of  a  receiver. 

Colonial  Trusts  Corporation,  In  re; 
Bradshaw,  ex  parte  (15  Ch.  D.  465,  472), 
and  Grovernment  Stock  &c  Investment 
Co.  V.  Manila  Railway  (64  L.  J.  Ch.  740 ; 
[1895]  2  Ch.  551,  5QI),  followed. 

Semble,  it  is  in  the  "  ordinary  course 
of  business^^  for  a  company  which  has 
poujer  under  its  memorandum  and  articles 
of  association  to  issue  debentures,  to  issue 
debentures  to  its  solicitor  as  security  for  his 
costs  of  defending  an  action  brought  by 
debenture-holders. 

Summons  by  C.  O.  Newman  to  vary 
the  Registrar's  certificate. 

The  company  was  incorporated  on 
November  1, 1895,  with  a  nominal  capital 
of  3,000/.,  divided  into  3,000  shares  of  II. 
each. 

By  the  memorandum  of  association 
power  was  given  to  the  company  to  issue 
or  borrow  or  secure  the  payment  of 
money  in  such  a  manner  and  on  such 
terms  as  might  spem  expedient,  and  in 
particular  by  the  issue  of  debentures  or 
debenture  stock,  whether  perpetual  or 
otherwise,  and  charged  or  not  charged 
upon  the  whole  or  any  part  of  the  pro- 
perty of  the  company,  both  present  and 
future,  including  its  uncalled  capital. 

On  November  5,  1895,  a  meeting  of 
the  directors  was  held,  at  which  it  was 
resolved:  "That  the  company,  in  pur- 


suance of  the  powers  vested  in  them  and 
the  directors  by  the  articles  of  association^ 
raise  and  borrow  money  by  the  issue  of 
debentures  to  be  a  charge  upon  all  the 
property  of  the  company,  present  and 
future,  including  its  uncalled  capital. 
That  such  issue  be  limited  to  1,300/.,  to 
be  a  first  charge  as  above.  That  the  de- 
bentures be  in  bonds  of  10/.  each,  bearing 
interest  at  5/.  per  cent,  per  annum,  and 
be  in  the  form  now  produced."  And  it 
was  further  resolved  that  debentures  for 
an  aggregate  amount  of  900/.  should  be 
issued  to  certain  persons,  including  the 
plaintiff,  and  debentures  were  accordingly 
issued  to  them  on  that  day. 

Tho  debentures,  which  were  all  in  the 
same  form,  we>e  headed  '*  Issue  of  deben- 
tures not  exceeding  in  the  aggregate  the 
sum  of  1,300/.,  in  bonds  of  10/.  each, 
carrying  interest  at  the  rate  of  5/.  per 
centum  per  annum,"  and  by  each  deben- 
ture the  company  agreed  to  pay  to  the 
registered  holder  of  the  debenture  the 
principal  thereby  secured  within  seven 
days  after  the  debenture  should  have  been 
drawn  at  one  of  the  annual  drawings  to 
be  made  in  accordance  with  the  conditions 
indorsed  thereon,  and  in  the  meantime  to 
pay  interest  thereon  at  the  rate  of  5/.  per 
cent,  per  annum,  on  every  1st  day  of 
April  and  1st  day  of  October,  and  the 
company  thereby  charged  with  such  pay- 
ments all  its  property,  whatsoever  and 
wheresoever,  both  present  and  future,  in- 
cluding its  uncalled  capital  (if  any)  for 
the  time  being. 

The  material  conditions  indorsed  on 
the  debenture  were  the  following : 

"  1.  This  debenture  is  one  of  a  series 
of  debentures,  in  the  aggregate  1,300/.^ 
issued  or  about  to  be  issued  by  the  com- 
pany. The  said  debentures  are  all  to- 
rank  as  a  first  charge  on  the  property 
hereby  charged  without  any  preference  or 
priority  one  over  another,  notwithstanding 
variations  of  the  dates  of  issue,  and  such 
charge  is  to  be  a  floating  charge." 

"  3.  The  company  shall  pay  off  yearly 
(after  1st  October,  1897)  debentures  of 
the  nominal  value  of  100/.  of  the  deben- 
tures issued  by  the  company,  and  by  a 
ballot  shall  decide  which  of  the  debentures 
shall  form  part  of  the  100/.  so  to  be  paid 
off.  .  .  . 
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"  4.  Notwithstanding  the  last  preceding 
clause,  the  principal  moneys  hereby  se- 
cured shall  become  payable : 

''  (a)  If  the  company  make  default  for 
a  period  of  twenty-one  days  in  the  pay- 
ment of  any  interest  secured,  and  the 
registered  holder  hereof  before  such  in- 
terest is  paid  by  notice  in  writing  to  the 
company  call  in  such  principal  moneys, 
or  •  .  • 

"  (d)  If  the  company  shall  in  any  way 
deal  with  any  of  the  property  subject  to 
the  debenture  otherwise  than  in  the  ordi- 
nary course  of  the  company's  business. 

"  5.'  The  right  to  apply  for  a  receiver 
of  the  property  charged  by  this  debenture 
shall  be  exercised  only  if  the  principal 
moneys  hereby  secured  shall  be  payable." 

The  plaintiff  was  the  registered  holder 
of  five  of  the  debentures  all  dated  Novem- 
ber 5,  1895. 

On*  April  1, 1897,  a  half-year's  interest 
became  due  to  the  plaintiff  on  his  deben- 
tures, and  the  plaintiff  on  October  7, 
1897,  before  such  interest  was  paid,  duly 
served  at  the  registered  office  of  the  com- 
pany a  notice  calling  in  the  principal 
moneys  secured  by  the  five  debentures 
in  accordance  with  the  fourth  condition, 
but  the  company  failed  to  pay  the  same. 

On  October  9,  1897,  the  plaintiff  issued 
his  writ  in  the  present  action. 

On  October  11,  a  meeting  of  the  direc- 
tors was  held,  at  which  the  applicant, 
C.  O.  Newman,  was  appointed  solicitor  of 
the  company  to  defend  the  action  of  the 
debenture-holders;  and  at  a  subsequent 
meeting  of  the  directors  held  on  Octo- 
ber 18,  a  resolution  was  passed :  "  That 
ten  debentures  of  10^.  each  be  issued  to 
0.  O.  Newman,  of  28  St.  Martin's  Lane, 
Gannon  Street,  as  security  for  costs  and 
for  any  moneys  advanced  by  him. 

On  October  20,  1897,  a  receiver  was 
appointed  in  the  action. 

On  February  2, 1898,  the  company  was 
ordered  to  be  wound  up. 

On  May  4  judgment  in  the  action  was 
given  by  Wright,  J.,  directing  the  usual 
accounts  and  enquiries,  together  with  a 
special  enquiry  inserted  at  the  instance  of 
^e  official  receiver  as  to  the  debentures 
alleged  to  have  been  issued  after  those  for 
the  900^.  issued  on  November  5, 1895. 

The  Registrar,  by  his  certificate  dated 


July  20,  certified  with  reference  to  the 
debentures  issued  to  the  applicant  New- 
man, "  That  the  debentures,  the  particulars 
of  which  are  set  forth  in  the  fourth  column, 
rank  pari  passu  with  each  other,  but  they 
all  rank  subsequently  to  the  debentures 
for  900/." 

The  present  summons  was  taken  out  by* 
the  applicant  for  an  order  that  the  certi- 
ficate should  be  varied  by  substituting  for 
the  paragraph  above  set  out  the  following : 
"That  the  whole  of  the  debentures  for 
900Z.,  and  also  those  ten  debentures  for 
an  aggregate  sum  of  lOOL  issued  to  the 
said  C.  O.  Newman,  shall  rank  pari  passu 
with  each  other." 

P.  T.  BlackweU,  for  Newman. — Theappli- 
cant  is  entitled  to  have  his  debentures  rank 
pari  passu  with  those  issued  in  pursuance 
of  the  resolution  of  November  5,  1895. 
At  the  date  at  which  they  were  issued  to 
him  no  proceedings  to  wind  up  the  com- 
pany had  been  taken,  and  therefore  the 
powers  of  the  directors  to  issue  debentures 
had  not  come  to  an  end. 

The  debentures  issued  to  the  applicant 
formed  part  of  a  series,  and  it  was  a  term 
of  the  contract  contained  in  condition  1  of 
the  indorsed  conditions  that  all  the  de- 
bentures of  the  series  should  rank  pari 
passu.  Where  the  form  of  the  debentures 
indicates  an  intention  that  the  debentures 
shall  rank  pari  passu,  the  Court  will  give 
effect  to  that  intention — Gartside  v.  Silk- 
stone  and  Dodujorth  Coal  and  Iron  Co. 

[1882].* 

The  directors  of  the  company  were 
entitled  to  defend  the  action  brought 
by  the  debenture-holders,  and  for  that 
purpose  to  issue  debentures  as  a 
security  for  the  costs.  The  point  at 
which  that  power  to  issue  debentures 
ceases  is  not  the  issue  of  a  writ  in  a  de- 
benture-holder's action,  but  the  appoint- 
ment of  a  receiver — Colonial  Trusts  Cor- 
poration^ In  re ;  Bradshaw,  ex  parte 
[l879],2  Brunton  v.  Electrical  Engineering 
Corporation  [i89l],^  Govemmen^t  Stock  dec. 
Investment  Co.  v.  Manila  Railuxty  [l896],* 

(1)  51  L.  J.  Ch.  828;  21  Ch.  D.  762. 

(2)  15  Ch.  D.  465.  472. 

(3)  61  L.  J.  Ch.  256 ;  [1892]  1  Ch.  434. 

(4)  64  L.  J.  Ch.  740 ;  66  L.  J.  Ch.  102 ;  [1895] 
2  Ch.  551 ;  [1897]  A.O.  81. 
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Fiorence  Lomd  arid  Public  Works  Co,^  In 
re;  MooTf  ex  parte  [1878],'' and  Palmer^s 
Company  Preoedents,  Part  I.  (7th  ed.), 
p.  773. 

The  issue  of  a  writ  in  an  administra- 
tion action  does  not  put  an  end  to  the 
fowers  of  the    trustees — Cafe    v.    Befit 
1843].« 

£.  S.  Fordy  for  the  plaintiff. — By  virtue 
of  the  plaintiff's  notice  of  October  7, 
1897,  requiring  payment  by  the  company 
of  the  principal  moneys  secured  by  his 
debentures,  the  charge  which  up  to  that 
date  had  been  a  floating  charge  became 
fixed.  In  the  case  of  Government  Stock 
^c.  Investment  Co,  v.  Manila  Railway  ^  no 
step  had  been  taken  by  the  appellants  to 
fix  their  charge.  Here  the  case  is  different, 
as  active  steps  were  taken  by  the  plaintiff 
— ^namely,  first,  the  calling  in  of  the  prin- 
cipal moneys  secured  by  his  debentures; 
and  secondly,  the  issue  of  the  writ  in  the 
present  action.  By  taking  these  steps  the 
plaintiff  had,  to  use  the  language  of  Lord 
lyiacnaghten,  in  Government  Stock  dec. 
Investment  Co.  v.  Manila  Railway^ 
"intervened,"  and  the  company  could  not 
therefore  afterwards  create  any  further 
charge  to  rank  in  competition  with  the 
debentures  issued  to  him. 

But  assuming  the  company  could  under 
these  circumstances  create  such  a  further 
charge,  it  could  only  do  so  in  the  ordinary 
course  of  its  business.  And  it  is  not  in  the 
ordinary  course  of  business  for  a  company 
to  issue  debentures  to  its  solicitor  as 
security  for  his  costs  of  defending  a  de- 
benture-holder's action. 

The  effect  of  the  issue  of  these  deben- 
tures by  the  company  to  its  solicitor  was 
to  enable  it  to  fight  the  debenture-holders 
with  their  own  money.  The  case  is 
analogous  to  the  ordinary  case  of  mort- 
gagor and  mortgagee. 
.  A  mortgagee  is  entitled  to  be  paid  his 
principal,  interest,  and  costs,  but  the 
mortgagor  gets  no  costs.  Here  the  de- 
benture-holders were  the  mortgagees,  and 
their  right  was  to  have  the  principal 
moneys  secured  by  their  debentures  paid 
in  full,  together  with  interest  and  costs, 
and  the  company  as  mortgagor  was  en- 
titled to  nothing.     If  a  mortgagor  raises 

(6)  48  L.  J.  Ch.  137 ;  10  Ch.  D.  630,  541. 
(6)  13  L.  J.  Ch.  169;  3  Hare,  245. 


money  for  the  purpose  of  fighting  an 
action  brought  against  him  by  the  mort- 
gagee he  is  thereby  defeating  the  latter's 
rights. 

P.  T.  Blaekwelly  in  reply. — ^The  analogy  be- 
tween the  case  of  an  oidinary  mortgagee's 
action  and  that  of  a  debenture-holder's 
action  is  misleading.  In  an  ordinary 
mortgage  the  charge  is  on  specific  pro- 
perty; in  a  debenture  the  charge  is  a 
floating  one. 

Weight,  J.— I  do  not  think  I  can  dis- 
place the  applicant's  debentures  on  the 
present  summons.  No  doubt  it  seems  a 
very  strange  thing  that  a  solicitor  who  is 
employed  for  the  first  time  by  a  company 
to  resist  an  action  by  debenture-holders 
should  find  it  necessary  to  take  deben- 
tures in  this  form  for  costs  to  be  incurred, 
and  that  the  costs  in  an  ordinary  deben- 
ture-holder's action  should  amount  to 
practically  the  same  sum  as  that  for 
which  the  debentures  were  given.  But  I 
have  not  to  deal  with  that  point  now. 

The  question  I  have  to  decide  is  whether, 
where  directors  of  a  company  have  re- 
solved on  an  issue  of  a  series  of  deben- 
tures constituting  a  floating  charge  on  its 
assets  and  undertaking,  and  have  issued 
only  a  portion  of  the  series,  they  can  after 
the  issue  of  a  writ  in  a  debenture -holder's 
action,  but  before  the  appointment  of  a 
receiver,  issue  further  debentures  of  the 
same  series  to  rank  pari  passu  with  those 
originally  issued. 

Assuming,  therefore,  as  I  do,  that  the 
question  is  one  as  to  the  date-  down  to 
which  debentures  of  the  same  series  can 
be  issued,  it  seems  to  me,  on  reading  the 
judgments  of  Sir  G.  Jessel,  M.B.,  in 
Colonial  Trusts  Corporation,  In  re; 
Bradshavo,  ex  parte,^  and  of  Lord  Justice 
Lindley  in  6^ov0mm«n^  Stock  dec.  Investment 
Co.  V.  Manila  Railway,^  that  those  learned 
Judges  were  both  of  opinion  that  the 
issue  of  a  writ  in  a  debenture-holder's 
action  did  not  so  fix  the  security  as  to 
deprive  the  company  of  the  power  of 
issuing  further  debentures  of  the  same 
series.  They  seem  to  have  thought 
that  the  point  of  time  which  did  fix  the 
security  was  the  appointment  of  a  re- 
ceiver or  the  commencement  of  a  wind- 
ing-up.   AYhen  the  speeches  of  the  Lords 
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in  the  latter  case,  on  the  appeal  to  the 
House  of  Lords,  are  examined,  it  will  be 
found  that,  although  they  there  make  use 
of  certain  ambiguous  expressions,  they  do 
not  dissent  from  anything  which  was  said 
by  the  Ck>urt  of  Appeal,  or  express  any 
opinion  as  to  whether  or  not  the  com- 
menoement  of  proceedings  in  a  debenture- 
holder's  action  operates  to  fix  the  security. 
I  think,  therefore,  I  am  bound  by  those 
two  cases  to  hold  that  the  mere  issue  of  a 
writ  in  a  debenture- holder's  action  is  not 
enough  to  ^  the  security. 

There  then  remains  another  point  which 
was  raised  by  counsel  for  the  plaintiff — 
namely,  whether  these  debentures  were 
issued  to  the  applicant  by  the  company  in 
the  ordinary  course  of  its  business.  That, 
however,  is  a  matter  which  I  cannot  de- 
cide on  the  present  summons,  but  one 
which  must  be  raised  on  a  cross-summons. 
I  may,  however,  indicate  my  opinion  on 
the  point.  I  do  not  think  that  the  circum- 
stances are  enough  to  make  a  difference. 
If  on  October  18,  1897,  the  directors  had 
power  to  issue  debentures  as  part  of  a 
series,  it  does  not  appear  to  me  that  their 
rights  can  be  affected  by  the  mere  cir- 
cumstance that  the  debentures  were  given 
to  secui-e  the  payment  of  costs  in  a  de- 
benture-holder's action  brought  against 
the  company.  If  they  had  the  right 
at  that  time  to  issue  debentures  I  can- 
not see  why  it  should  be  postponed 
on  that  ground.  Either  the  right  was 
destroyed  or  it  was  not  destroyed  at 
that  date;  it  was  not  postponed.  I 
should  rather  have  thought  that,  if  done 
hona  JUle,  it  was  within  the  ordinary 
course  of  business  of  a  company  to  issue 
debentures  as  security  for  the  costs  of  an 
action  brought  against  it  which  might 
result  in  the  destruction  of  its  under- 
taking. I  will,  however,  reserve  liberty 
to  counsel  for  the  plaintiff  to  raise  this 
question  on  a  cross-summons  if  he  shall 
«o  desire. 

I  ought  to  add  that  the  passage  in 
ToXtmt'b  Company  Precedents^  Part  I. 
(7th  ed.),  p.  773,  to  which  I  have  been 
referred,  seems  to  be  in  accordance  with 
the  view  I  have  taken. 

The  certificate  must  therefore  be  varied 
by  placing  the  debentures  of  the  applicant 
in   the  same  category  as  those  of   the 


plaintiff  and  the  other  holders  of  the 
900Z.  debentures,  but  only  as  a  security 
for, his  taxed  costs  of  the  action.  The 
costs  of  the  present  application  will  be 
costs  in  the  action. 


Solicitors — C.  0.  Newman,  for  applicant ; 
Spencer,  Gibson  k  Son,  for  respondent. 

\_Reported  hy  W,  Ivimey  Cook,  Esq., 
Barrister-at'Zaw, 


CUMMINS   V,   PERKINS. 


[IN  THE  CHA.NCERY  DIVISION  AND   IN 
THE  COURT   OF  APPEAL.] 

Kekewich,  J.   \ 

1898. 

Oct.  28. 

LiNDLET,  M.R. 

Chitty,  L.J. 
Nov.  30. 

Receiver — Coate — Judgment  — Taxation 
Unfiniehed — Equitahle  Execution  ^Protec- 
tion of  Fund — Separate  Estate — Married 
Woman— Judicature  Act,  1873  (36  d:  37 
Vict.  c.  66),  s.  25,  sv^s,  S— Rules  of  the 
Supretne  Court,  Order  L,  rule  6. 

The  Court  haa  jurisdiction  independently 
of  section  25,  suJb-section  8  of  the  Judica- 
ture Act,  1873,  to  appoint  a  receiver  to 
protect  an  equitable  fund  out  of  which 
costs  are  payable  by  an  order  of  the  Court, 
although  the  costs  are  not  yet  taxed  and  the 
order  does  not  specify  any  particiUar  fund. 

Where  an  action  brought  by  a  married 
woman  had  been  dismissed  with  costs,  to  be 
paid  otU  of  her  separate  estate,  the  Court 
appointed  a  receiver  of  the  share  of  an 
estate  coming  to  the  married  woman,  to  the 
amount  of  the  bill  of  costs  delivered  by  the 
solicitors,  aiUhough  the  taxation  of  the  bill 
had  not  been  completed  by  the  granting  of 
a  certificate. 

Motion  by  the  defendants  in  an  action 
for  the  appointment  of  a  receiver  of  part 
of  the  plaintiff's  share  in  an  estate. 

In  August,  1897,  Elizabeth  Cummins 
(a  married  woman  suing  in  respect  of  her 
separate  estate)  brought  an  action  against 
the  defendants,  William  Perkins,  Hepherdy 
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and  Winstanley,  for  damages  for  negli- 
gence and  misrepresentations.  The  plain- 
tiff was  a  laundress  in  very  poor  circum- 
stances, and  the  defendants  were  formerly 
her  solicitors.  The  damages  she  claimed 
against  them  were  in  respect  of  a  sale  at 
an  alleged  undervalue  of  part  of  her 
reversionary  interent  in  the  estate  of  her 
sister  Sarah  Ann  Ellis. 

Judgment  in  the  action  was  given  by 
Kekewich,  J.,  on  July  22,  1898,  dismiss- 
ing the  action  with  costs  to  be  paid  by  the 
plaintiff,  such  costs  to  be  taxed  by  the 
Taxing  Master,  and  to  be  payable  by  the 
plaintiff  out  of  her  separate  estate. 

The  defendants'  bill  of  costs  carried  in 
for  taxation  amounted  to  270^.  Judg-  ' 
ment  in  the  action  had  been  passed  and 
entered,  but  owing  (as  the  defendants 
alleged)  to  delay  on  the  plaintiff's  part  in 
attending  the  Taxing  Master,  the  taxa- 
tion of  the  defendants'  bill  of  costs  had 
not  been  completed  or  a  certificate  granted. 

S.  A.  Ellis  was  dead.  The  trustees  of 
her  estate  were  about  to  distribute  the 
same,  and  a  sum  of  about  l.OOOZ.  was 
coming  to  the  plaintiff.  Mrs.  Cummins 
was  not  restrained  from  anticipation,  but 
she  had  no  other  separate  estate,  and,  in 
fieu^t,  had  no  means  of  paying  the  costs 
except  out  of  her  share  in  this  estate. 

Warrington^  Q.C,  and  Waggett,  for  the 
motion. — The  defendants  are  entitled  to 
the  appointment  of  a  receiver  of  so  much 
of  the  estate  coming  to  this  lady  as  will 
cover  their  costs  in  the  action.  If  the 
lady  receives  her  share  of  the  estate  the 
defendants  may  never  get  their  costs  out 
of  it.  The  Court  has  jurisdiction  to  make 
such  an  order,  even  although  the  exact 
sum  to  which  the  applicants  are  entitled 
has  not  yet  been  ascertained — Peace  and 
Waller,  In  re  [isss].^ 

Rensliavo,  Q,C,,  and  A.  F,  Peterson,  for 
the  plaintiff. — The  defendants  are  not  en- 
titled to  legal  execution,  and  they  can- 
not therefore  get  equitable  execution. 
The  Taxing  Master's  certificate  not  having 
been  yet  given,  there  is  no  definite  sum 
ascertained — Sheppardj  In  re;  Atkins  v. 
Sheppard  [l889].* 

(1)  24  Ch.  D.  405. 

(2)  59  L.  J.  Cb.  83;  43  Gh.  D.  131. 


Kekewich,  J. — It  seems  to  me  the 
better  plan  in  the  first  instance  to  dismiss 
from  one's  mind  the  word  ''execution," 
whether  legal  or  equitable.  My  own 
opinion  at  the  present  moment  is  that 
the  introduction  of  the  word  "  execution  " 
confuses  the  position. 

The  short  fiicts  are  these :  This  lady 
has  been  ordered  to  pay  to  the  defendants 
certain  costs,  the  maximum  amount  of 
which  is  stated  to  be  270^.,  but  the 
real  amount  of  which  cannot  be  ascer- 
tained until  after  the  taxation  is  com- 
pleted, and  that  may  depend  upon  some 
set-off  directed  by  the  order.  There 
is  judgment  against  her  to  pay  these 
costs,  when  ascertained,  out  of  her  sepa- 
rate estate.  It  has  been  proved  that 
she  has  no  separate  estate  except  her 
share  under  the  will  of  her  sister  Sarah 
Ann  Ellis.  That  is  therefore  an  order 
that  these  costs  are  to  be  paid  out  of  the 
share  in  the  estate  of  S.  A.  Ellis. 

The  plaintiff  desires  to  receive  her  share 
in  full,  and  then  snap  her  fingers  at  the 
defendants  and  say  that  they  may  get 
their  costs  as  they  can.  I  think  the 
Court  ought,  if  it  can,  to  interfere  to  pre- 
vent any  such  result.  But  I  am  told  that 
the  case  is  entirely  without  precedent, 
and  contrary  to  all  the  rules  of  the  Court. 
Well,  I  am  not  satisfied  of  that.  I  think 
she  ought  not  to  get  this  share  in  full 
while  these  costs  are  outstanding.  I  shall 
appoint  the  defendant  William  Perkins 
receiver,  without  salary,  of  the  share  of 
the  plaintiff  in  the  estate  of  S.  A.  Ellis  to 
the  extent  of  270^.,  and  the  Court  accept- 
ing their  bill  of  costs  against  the  plaintiff 
as  security,  I  will  ask  them  to  give  no  other. 

The  plaintiff  appealed. 

Renahaw,  Q.C. ,  and  A .  F,  Peterson,  for  the 
appellant. — It  is  contrary  to  the  practice 
of  the  Court  to  appoint  a  receiver  pending 
taxation  and  before  the  amount  of  the 
costs  is  ascertained.  The  defendants  are 
not  in  a  position  to  issue  legal  execution — 
Order  XLII.  rule  17 ;  therefore  they  are 
not  entitled  to  equitable  execution  in  the 
shape  of  a  receiver.  Equitable  execution  is 
only  granted  in  support  of  legal  execution 
— ^that  is,  when  legal  execution  might  be 
issued  but  there  is  a  difficulty  in  enforcing 
it — Sheppa/rd,  In  re;  Atkinsv, Sheppard? 
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The  power  to  appoint  a  receiver  is  not 
enlarged  by  the  Judicature  Act,  1873, 
8.  25 — Order  L.  rule  6  ;  Holmes  v.  MiUage 
[1893],3  Annual  Practice,  1899,  p.  686. 

There  is  no  jurisdiction  to  grant  to  a 
creditor  pending  action  protection  of  a 
fund,  or  to  protect  him  against  the  deal- 
ings of  his  adversary  with  his  own  property. 
No  party  will  be  restrained  before  his 
opponent's  rights  are  ascertained  from 
dealing  with  his  own  property — Robinson 
V.  Pickering  [l88l].'* 

[LiNDLET,  M.R. — There  was  no  judg- 
ment or  charge  in  that  case  ] 

There  is  no  charge  in  this  case.  The 
judgment  is  in  the  ordinary  form,  follow- 
ing Scott  V.  Morley  [i887],*  and  adapted 
to  the  Married  Women's  Property  Act, 
1893.  That  creates  no  charge  ;  nor  does 
section  1,  sub- section  2  of  the  Married 
Women's  Property  Act,  1882.  The  Act 
only  points  out  what  property  may  be 
applied  in  payment  of  costs.  The  judg- 
ment does  not  mention  any  particular 
fund. 

[LiNDLBY,  M.R. — ^The  Court  has  often 
protected  funds  out  of  which  money  was 
payable  and  which  were  in  danger.  That 
jurisdiction  is  quite  different  from  ques- 
tions of  equitable  execution — Keams  v. 
Zea/[i862].«] 

That  was  a  question  of  contract ;  it  was 
proposed  to  dispose  of  the  funds  in  a 
manner  contrary  to  the  agreement.  There 
is  no  contract  here. 

[LiNDLEY,  M.R. — ^The  jurisdiction  de- 
pends upon  the  right,  not  upon  the  mode 
in  which  the  right  arises.] 

There  was  also  a  charge  in  that  case  in 
the  nature  of  a  floating  security. 

Warrington,  Q.C.y  and  Waggett,  for  the 
respondents,  were  not  called  upon. 

LiNDLEY,  M.K. — In  this  case  it  appears 
to  me  that  the  order  is  founded  on  per- 
fectly intelligible  and  perfectly  sound 
principles.  There  is  a  judgment  against 
a  married  woman  for  the  payment  of 
costs  not  yet  taxed,  and  those  costs  are  by 
the  judgment  to  be  payable  out  of  her 
separate  estate.     It  appears  that  she  has 

(3)  62  L.  J.  Q.B.  380;  [1893]  1  Q.B.  551. 

(4)  50  L.  J.  Ch.  527 ;  16  Cb.  D.  660. 

(5)  57  L.  J.  Q.B  43  ;  20  Q.B.  D.  120. 

(6)  1  H.  fc  M.  681. 


no  separate  estate  except  the  share   to 
which  she  is  entitled  in  her  sister's  pro- 
perty under  her  sister's  will.      That   is 
admitted  to  belong  to  her  for  her  separate 
use.  Mr.  Justice  Kekewich  was  of  opinion 
that  this  fund  was  in  danger — that  is  to 
say,  that  this  lady  was  in  a  position  to 
get  possession  of  it,  and  would  do  so,  and 
that  if  she  did  so  the  creditor  would  not 
be  paid  his  costs.     Thereupon  the  Judge 
did  that  which  I  think,  as  I  shall  shew 
presently,  he  had  ample  jurisdiction  to 
do — he  appointed  a  receiver  to  protect 
that  property  and  to  preserve  it,  in  order 
that  it  might  be  applied  in  accordance 
with  the  judgment  which  the  defendants 
had   obtained.     It   is  said  that  that   is 
wrong,  and  that  it  is  equitable  execution, 
and  there  has  been  some  discussion  upon 
that  footing.     But  this  is  a  case  in  which 
we  are  dealing  with  equitable  estates  and 
a  judgment  that  money  is  to  be  paid  out 
of  a  particular  estate.    When  once  a  per- 
son   is    in    that    position,    he    is    quite 
independent    of     the     Judicature     Act, 
1873,    s.    25  ;   and    the    authorities    ta 
which  I   have  alluded,  and  which   were 
very  familiar  thirty-five  or  forty  years 
ago,    shew    plainly  enough    that  if    he 
has  a  right  to  be  paid  money  out  of  a 
particular  fund  he  can  obtain  in  equity 
protection  to  prevent  that  fund  being  dis- 
sipated contrary  to  his  right.     It  is  very 
true  that  he  might  not  have  a  specific 
charge  so  as  to  give  him  priority ;  but  the 
Courts  have  settled,  after  a  long  series  of 
decisions,  that  he  can  obtain  an  injunction, 
and  if  an  injunction,  it  follows  on  prin- 
ciple that  he  can  get  a  receiver  in  a  proper 
case  to  protect  a  fund  from  being  mis- 
applied.    That  is  the  principle  on  which 
the  Judge  has  gone — a  perfectly  sound 
principle,  even  without  invoking  section  25 
of  the  Judicature  Act,  1873.     But  the 
introduction  of  that  section  does  not  cur- 
tail the  powers  of  the  Court  to  grant 
injunctions.     It  expands  it.    There  is  no 
doubt  at  all  about  that.     It  has  not  revo- 
lutionised the  law,  but  it  has  enabled  the 
Court  to  grant  injunctions  and  appoint 
receivers  where  it  used  not  to  do  so  before — 
I  will  not  go  so  far  as  to  say  where  it  had 
no  jurisdiction  to  do  so— that  would  be 
going  a  little  too  far — but  where  in  prac- 
tice the  Court  never  did  so,  as,  for  example. 
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in  cases  of  trespass  and  in  cases  of  first 
mortgagees  who  were  oat  of  possession. 
There  is  absolutely  nothing  wrong  in  this 
order.  It  appears  to  me  therefore  that 
the  appeal  fails,  and  must  be  dismissed 
with  costs. 

Chitty,  L.J. — I  am  of  the  same  opi- 
nion. The  receiver  has  been  appoint(Bd 
for  the  protection  of  the  fund  out  of  which, 
according  to  the  judgment,  the  costs,  when 
the  taxation  is  completed,  are  to  be  paid. 
It  seems  to  me  that  that  falls  within  the 
principle  of  the  case  which  the  Master  of 
the  Bolls  referred  to  during  the  argument 
— Keoflma  v.  Leaf.^  No  doubt  that  was  a 
case  of  contract ;  but  I  see  no  difference 
between  a  case  of  contract  or  a  case  of  an 
order  of  the  Court  to  pay.  I  agree  that 
it  does  not  create  a  special  charge  so  as  to 
involve  any  question  of  priorities,  but  it 
does  give  a  right  to  have  the  fund  pro- 
tected out  of  which  alone  the  payment  is 
to  be  made.  Vice-Chancellor  Wood,  in 
Kear7i8  v.  Leaf^  says  that  the  question  is 
whether  "  the  plaintiff  did  acquire  under 
that  contract  such  a  species  of  interest  in 
the  fund  as  would  entitle  him  to  interfere 
to  save  the  property  from  being  wasted, 
contrary  to  the  provisions  of  the  deed.'' 
That  is  the  principle  on  which  I  think 
the  order  of  Mr.  Justice  Kekewich  was 
properly  made  and  ought  to  be  maintained. 
I  agree  that  the  Judicature  Act,  1873, 
s.  25,  has  to  some  extent  enlarged  the 
powers  of  the  Court ;  but  upon  this  occa- 
sion I  do  not  think  it  necessary  to  enter 
into  any  discussion  of  the  particular  effect 
that  that  section  has. 

Appeal  dismUsed. 


Solicitors — A.  W.  Mills,  for  appellant; 
Chester  k  Co.,  for  defendants. 

IReported  by  O.  Maoan  and 
H.  C,  Roper^  JSsqs,^  Bar- 
risters-at-Laiv, 


[IN  THE   COURT  OF  APPEAL.] 

LiNDLET,  M.R.                        -^ 

Chittt,  L.J. 

Vauqhan  Williams,  L.J. 

>       GREY  V. 

1898. 

CURTICE. 

Nov.  23,  24.             J 

Solicitor  —  Costa — Taxation — Purchase 
of  Land  in  Register  County — Scale  Fee — 
^^ Completing  conveyance^*  —  Charges  for 
Registration  —  Solicitore*  Remuneration 
Act,  1881  (44  dk  45  Vict,  c  ii)— General 
Order  J  rules  2  and  4 — Schedule  /.  part  1. 

The  scale  fee  aUowed  to  the  purchaser's 
solicitor  on  a  purchase  of  land  by  part  1 
of  Schedule  I.  to  the  General  Order  uruier  the 
Solicitors*  Remuneration  Act,  1881,  covers, 
in  the  case  of  a  purchase  of  land  in  a 
register  county,  the  solicitor's  charges  for 
preparing  the  memorial  of  the  deed  of  con- 
veyance for  registration,  and  registering  it 
at  the  proper  office.  Such  services  are  in- 
cluded under  the  expression  ^*  completing 
conveyance" 

Appeal  from  a  decision  of  Kekewich,  J. 

The  action  was  brought  by  a  solicitor 
against  his  former  client.  By  an  order 
made  in  the  action  on  April  14,  1896, 
certain  accounts  were  directed  to  be  taken 
between  the  plaintiff  and  defendant.  For 
the  purpose  of  taking  such  accounts  a  re- 
quest was  made  by  the  Master  in  Chancery 
to  the  Taxing  Master  to  tax  the  plaintifi^s 
bills  of  costs  against  the  defendant.  The 
plaintiff  accordingly  brought  in  his  bills 
for  taxation.  One  of  these  bills  was  for 
charges  made  by  the  plaintiff  for  business 
done  by  him  as  solicitor  to  the  defendant 
on  the  purchase  by  the  defendant  of  cer- 
tain land  at  Stanwell  in  the  county  of 
Middlesex.  The  Taxing  Master  had  al- 
lowed the  plaintiff  the  scale  fee  on  this 
purchase  according  to  Schedule  I.  part  1, 
*'  for  investigating  title  to  freehold,  copy- 
hold, or  leasehold  property,  and  preparing 
and  completing  conveyance  (including 
perusal  and  completion  of  contract,  if 
any)." 

Upon  that  the  question  was  raised 
whether  the  charges  connected  with  the 
registration  of  the  conveyance  in  the 
Middlesex  Registry  should  not  be  allowed 
in  addition  to  the  scale  fee,  or  whether 
such  fee  covered  that  business.     This  was 
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the  only  point  on  which  the  case  called 
for  a  report.  It  appeared  that  it  was  the 
practice  in  the  Taxing  Master's  office  to 
treat  the  scale  fee  as  covering  the  regis- 
tration. 

The  plaintiff  carried  in  several  objec- 
tions to  the  Master's  taxation,  and  the 
Master  answered  them.  The  plaintiff 
then  took  out  a  summons  asking  that  his 
objections,  so  fJEir  as  they  had  been  over- 
ruled by  the  Taxing  Master,  might  be 
allowed,  and  that  it  might  be  referred 
back  to  the  Master  to  vary  his  certificate 
accordingly, 

Kekewich,  J.,  dismissed  the  summons 
with  costs. 

The  plaintiff  appealed. 

Wheeler,  Q£.,  R.  F.  Norton,  and 
Arthur  May,  for  the  appellant. — ^The 
charges  for  the  registration  should  be  al- 
lowed for  under  the  additional  details.  It 
is  not  part  of  the  completion  of  the  convey- 
ance, not  even  in  a  register  county.  The 
conveyance  is  quite  valid  without  it. 
Neither  can  it  be  said  to  come  under 
'^  completion  of  contract."  It  is  usual  to 
allow  an  extra  charge  for  obtaining  the 
acknowledgment  of  a  married  woman  to 
a  deed,  which  is  an  analogous  case,  but 
stronger,  as  the  acknowledgment  of  the 
woman,  where  acknowledgment  is  neces- 
sary, is  essential  to  the  execution  of  the 
deed  by  her;  while  registration  is  not 
neoe&'myfor  the  validity  of  the  conveyance. 
If  the  charge  is  not  allowed,  solicitors  who 
conduct  purchases  in  register  counties  will 
have  to  do  more  work  for  their  fees  than 
solicitors  conducting  purchases  in  other 
counties,  which  would  not  be  fair — DrieUma 
y.  Manifold  [1894].^ 

[CHiTTy,  L.J. — ^A  solicitor  need  not  work 
under  the  scale  unless  he  wishes  to  do  so.] 

The  same  words,  **  completing  convey- 
ance," are  used  in  prescribing  the  scale  fee 
for  the  vendor^s  solicitor  on  a  sale.  That 
would,  of  course,  not  include  the  regis- 
tration, which  is  the  purchaser's  afiair. 
There  is  no  reason  why  the  words  should 
mean  more  in  the  case  of  the  purchaser's 
solicitor  than  in  the  case  of  the  vendor's. 
Under  rule  4  of  the  General  Order,  the 
remuneration  prescribed  by  Schedule  I.  is 

(1)  63  L.  J.  Cb.  663,  656;  [1894]  3  Ch.  100, 
108. 


not  to  include  {inter  alia)  fees  paid  on 
registrations.  It  ought  not  to  include 
any  of  the  costs  of  registering.  There  is 
really  some  extra  work  done  in  respect  of 
it,  which  should  be  allowed  for  separately. 
C.  G,  Church,  for  the  defendant. 

LiNDLEY,M.B. — ^We  have  had  an  oppor- 
tunity of  consulting  one  of  the  Taxing 
Masters  upon  this  question  and  hearing 
his  views  ;  and  we  will  not  trouble  counsel 
for  the  defendant  upon  it.  We  have  de- 
cided not  to  reverse  the  practice  which 
has  been  hitherto  followed. 

This  appeal  from  the  Taxing  Master 
involves  a  question  of  importance,  which 
is,  whether  the  scale  fee  allowed  to  a  pur- 
chaser's solicitor  for  completing  the  con- 
veyance does  or  does  not  cover  the  expense, 
in  the  case  of  a  register  county,  of  regis- 
tering the  conveyance. 

The  expense  of  registering  a  conveyance 
in  a  register  county  consists  of  three 
matters  :  First,  there  is  the  preparation 
of  the  memorial  which  has  to  be  regis- 
tered. That  is  a  matter  which  requires 
care,  and  such  professional  skill  as  is  to 
be  expected  from  any  solicitor  who  under- 
stands conveyancing.  It  is  not  a  thing 
which  a  client  can  do  himself — it  is  a  legal 
document;  and  we  know  perfectly  well 
from  experience  that  there  are  cases  in 
the  books  where  the  effect  of  registration 
has  been  lost  by  reason  of  some  defect  in 
the  memorial.  The  second  thing  is  to 
send  a  clerk  down  to  the  office  to  regis- 
ter the  memorial.  The  third  is  to  pay 
a  fee  at  the  office  for  registering.  That 
fee  is,  of  course,  a  disbursement — it  is  a 
payment  out  of  pocket.  Nobody  supposes 
that  the  scale  covers  that;  but  it  is 
material  with  reference  to  this  question 
to  observe  that  in  rule  4  in  the  General 
Order  under  the  Act  the  fee  for  registra- 
tion is  alluded  to.  It  is  excluded  from 
the  scale.  The  importance  of  that  is  that 
it  shews  that  when  the  parties  who  settled 
this  scale  did  settle  it,  they  had  their  atten- 
tion called  to  registration,  among  other 
things;  and  they  say  that  the  scale  fee 
shall  not  include  out-of-pocket  expenses, 
and  they  leave  the  rest  unexpressed. 

The  view  has  been  taken  that  by  the 
expression  '* completing  conveyance"  in 
the  schedule  is  included  the  completion  of 
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it  by  registering  a  memorial  of  it  when 
such  a  step  is  necessary — that  is  to  say, 
in  Yorkshire  and  Middlesex.  Then  it  is 
said,  if  that  is  so,  solicitors  concerned  in 
purchases  in  Yorkshire  and  Middlesex 
have  something  more  to  do  for  their  scale 
fee  than  solicitors  concerned  in  purchases 
in  other  counties.  That  may  be  so,  but, 
on  the  other  hand,  that  is  quite  unavoid- 
able. Solicitors  conducting  purchases  in 
Yorkshire  and  Middlesex  must  go  and 
look  at  the  register — that  is  quite  obvious ; 
and,  on  enquiry,  I  think  that  the  prac- 
tical answer  to  the  suggestion  which  was 
made  by  counsel  for  the  appellant  is  this — 
that  experience  shews  that  the  scale  fee  is 
liberal  enough  to  cover  such  a  service  as 
preparing  and  registering  the  memorial. 

On  those  grounds  I  am  of  opinion  that 
this  scale  fee  does  cover  the  registration 
of  deeds  in  register  counties,  and  that 
registration  does  come,  in  a  business 
sense,  under  the  expression  "  completing 
conveyance."  That  is  the  only  point 
which  has  been  called  to  our  attention 
which  deserves  to  be  called  a  question  of 
principle.  [His  Lordship  then  dealt  with 
other  questions  raised  on  the  appeal,  and 
^d  that  in  the  result  the  appeal  should 
be  dismissed  with  costs.] 

Chitty,  L.J. — I  am  of  the  same  opinion, 
and  I  will  add  a  few  words  on  the  point 
as  to  registration.  We  have  not  to  con- 
sider in  the  abstract  the  meaning  of  the 
phrase  •*  completing  conveyance,"  but 
what  it  means  in  regard  to  this  particular 
case.  The  second  rule  to  the  General 
Order  provides  that  the  remuneration  of 
a  solicitor  in  respect  of  business  connected 
with  sales  and  purchases  is  to  be  regu- 
lated as  follows — ^namely,  "  in  respect  of 
sales,  purchases,  and  mortgages  completed, 
the  remuneration  of  the  solicitor  having 
the  conduct  of  the  business  ...  is  to  be 
that  prescribed  in  part  1  of  Schedule  I.  to 
this  order,  and  to  be  subject  to  the 
regulations  therein  contained."  In  other 
words,  what  is  commonly  termed  "the 
manner  of  remuneration  according  to 
scale  "  is  to  be  applied,  and  this  rule  con- 
templates the  remuneration  of  the  solicitor 
in  respect  of  the  business  connected  with 
sales  and  purchases.  It  is  perfectly  plain 
that  it  is  the  duty  of  the  purchaser's 


solicitor  to  advise  his  client  that  his  con- 
veyance should  be  registered  on  the  pur- 
chase of  land  in  a  register  county,  and 
it  would  be  a  breach  of  duty,  for  which  he 
would  be  responsible  to  his  client,  if  he 
did  not  give  him  such  advice.  Unless 
the  client  tells  him  positively  not  to  do  it 
— which  I  take  to  be  a  most  improbable 
thing — ^it  would  be  his  duty  to  propose 
and  to  do  that  which  was  necessary  for 
the  purpose  of  making  the  conveyance  a 
complete  deed  of  title,  because,  if  there 
was  no  registration  of  the  deed,  the  title 
of  the  purchaser  might  be  defeated  under 
the  statutes  which  require  registration, 
whether  in  Yorkshire  or  in  Middlesex. 
That  being  so,  I  think  there  is  a  good 
ground  for  saying  that  the  language  of 
rule  2  should  be  regarded  in  construing 
the  particular  words  used  in  part  1  of 
Schedule  I. 

Then,  turning  to  the  fourth  rule,  which 
deals  in  substance  with  costs  out  of 
pocket,  which  are  not  included  in  the 
scale  for  remuneration,  I  find  that  the 
fee  on  registration  is  particularly  men- 
tioned; and  that  shews  that  registrations 
— plainly  referring  to  registrations  in 
register  counties — were  in  the  contem- 
plation of  those  who  framed  the  rule. 
Putting  these  things  together,  it  appears 
to  me  that  the  reasonable  intention  of 
those  who  framed  the  rules,  and  the  true 
meaning  of  the  rules  as  they  stand,  is 
that  the  duty  of  preparing  the  memorial, 
and  of  causing  it  to  be  registered  in  the 
proper  oflSce,  is  included  in  the  term 
"  completing  conveyance."  It  is  the 
doing  of  an  act  without  which  the  con- 
veyance might  be  avoided. 

The  observations  which  the  Master  of 
the  Rolls  has  made  with  reference  to  the 
general  liberality  of  the  scale  fee  I  concur  in ; 
and,  I  take  it,  it  is  within  the  knowledge 
of  experienced  solicitors  that  many  of 
them  will  not  insist  on  the  scale  fee  in 
many  cases,  because  it  is  considered  more 
than  ample  to  remunerate  them  for  the 
services  performed. 

There  is  a  view,  which  I  think  is  a 
correct  one  also,  that  solicitors  take  the 
scale  for  better  or  worse.  It  is  quite 
plain  that  there  may  be  one  case  of  a 
purchase  or  a  sale  which  involves  them 
in  trouble  for  which  the  scale  fee  in  that 
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particular  case  may  not  be  a  sufficient 
consideration ;  but  the  business  is  taken 
for  better  or  worse,  and  some  solicitors 
would  say,  "  I  take  what  the  scale  gives 
me  in  all  cases."  Still,  I  think  that  the 
scale  fee  is  calculated  on  such  a  footing, 
and  on  such  a  principle,  that  the  solicitors 
will  not  be  mulcted  in  anything  they  are 
justly  entitled  to  by  way  of  remuneration  by 
our  holding,  as  we  are  now  doing,  that  this 
particular  business  is  included  within  the 
rule,  and  that  the  remuneration  granted 
by  the  scale  is  a  remuneration  which 
covers  this  particular  part  of  the  busi- 
ness. 

Vaughan  Williams,  L.J. — I  agree,  but 
I  prefer  to  base  my  decision,  so  far  as 
relates  to  this  registration  point,  simply 
upon  the  practice — that  is  to  say,  we  have 
got  here  a  scale,  and  the  words  in  Schedule  I. 
part  1,  undoubtedly,  are  such  as  to  render 
the  construction  which  has  been  put  in 
practice  on  those  words  a  possible  con- 
struction. Under  those  circumstances,  it 
seems  to  me  that  when  in  practice  that 
construction  has  been  acted  upon  for  a 
iseries  of  years  one  ought  not  to  put  a 
different  construction  upon  the  words, 
even  though  the  balance  of  one's  opinion 
may  be  that  on  the  mere  words  themselves 
the  charges  of  the  solicitor  in  respect  of 
the  registration  are  not  included  in  that 
which  is  covered  by  the  fee.  On  that 
ground  of  the  practice  heretofore  I  con- 
cur in  the  judgment  that  has  been 
pronounced. 

I  wish,  however,  to  say  that  in  so  far 
as  an  argument  has  been  based  on  rule  4, 
I  cannot  myself  quite  assent  to  that  argu- 
ment. Rule  4  is  a  rule  which  deals 
•entirely  with  out-of-pocket  expenses,  and 
it  is  as  if  the  rule  had  said,  ''  The  following 
out-of-pocket  expenses  shall  not  be  covered 
by  the  scale  fee."  It  does  not  seem  to  me 
that  with  regard  to  charges  which  are  not 
for  out-of-pocket  expenses — as,  for  in- 
stance, for  the  professional  skill  and  labour 
which  are  involved  in  the  preparation  of 
the  memorial — it  can  possibly  be  said  that 
those  charges  are  covered  by  the  scale  fee 
because  of  rule  4,  on  the  ground  that  that 
expresses  the  things  that  are  to  be  omitted, 
and  that  therefore  everything  else  must  be 
included  which  is  not  expressed  in  rule  4. 


It  Feemstomethatmle  4  is  dealing  entirely 
with  out-of-pocket  expenses,  and  nothing 
else. 

I  have  one  other  observation  to  make, 
and  that  is  that  I  doubt  whether  one 
ought,  in  dealing  with  a  matter  of  this 
sort,  to  take  into  consideration  the 
qtiarUum  of  remuneration  allowed  by  the 
scale. 


Solicitors — H.  A.  Grey,  for  appellant;  Cooper 
&,  Sons,  for  respondent. 

lEeported  hy  A,  J.  Hall,  Hsg,, 
Barrister-at'Lam), 


Stirling,  J. 
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Patent — Proceedings  for  Revocation — 
Application  for  Leave  to  Apply  to  Amend 
Specification — •*  Disclaimer  " — "  Correction 
or  explanation  " — Patents  d:c.  Act,  1883 
(46  <t-47  Vict.  c.  57),  ss.  18, 19, 20— Patents 
d:c.  Act,  1888  (51  <fc  52  Vict,  c,  50),  s,  5. 

The  word  "  disclaimer  "  in  section  19  of 
the  Patents  dhc.  Act,  1883,  is  to  be  cojistrued 
strictly,  and  is  not  to  be  read  as  extending 
to  "  correction  or  explanation,^' 

Where  therffore  proceedings  for  the  revo- 
cation of  a  patent  were  pending.  Hie  C&uH 
refused  to  make  an  order  giving  the  patentee 
liberty  to  apply  at  the  Patent  Office  for 
leave  to  amend  his  specification  by  way  of 
correction, 

Lang's  Patent,  In  re  (7  Rep.  Pat.  Cas. 
469),  an(2  Gaulard  andGibbs*s  Patent, /»  re 
(57  L.  J.  Oh.  209 ;  5  Rep.  Pat.  Cas.  192), 
discussed  and  distinguished. 

This  was  an  application  under  section  19 
of  the  Patents  &c.  Act,  1 883,^  by  a  patentee 

(1)  The  material  sections  of  the  Patents  &c. 
Act,  1883,  are  the  following : 

Section  18,  sub- section  1 :  <*  An  applicant  or 
a  patentee  may,  from  time  to  time,  by  request 
in  writing  left  at  the  Patent  OflSce,  seek  leave 
to  amend  his  specification,  including  drawings 
forming  part  thereof,  by  way  of  disclaimer, 
correction,  or  explanation,  stating  the  natoxe 
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that  he  might  be  at  liberty  to  apply  for 
leave  to  amend  his  specification. 

Letters  patent  were  granted  in  June, 
1896,  to  Wm.  Owen  in  respect  of  an  in- 
vention of  "  an  improved  manufiEtcture  of 
artificial  stone,  marble,  and  the  like.'' 

In  1897  a  petition  was  presented  by 
C.  A.  Peters  against  W.  Owen  and  The 
Owen  Stone  Co.  of  Scotland,  lim.,  for  the 
revocation  of  the  patent.  The  particulars 
of  objections  alleged  (amongst  other  things) 
want  of  novelty,  want  of  utility,  and  in- 
sufficiency of  the  specification,  and  set  out 
certain  incorrect  statements  in  the  speci- 
fication. 

In  May,  1898,  the  above-mentioned 
application  was  made  by  W.  Owen.  In 
chambers,  before  Stirling,  J.,  the  respon- 
dents took  the  objection  that  the  appli- 
cation was  not  one  for  leave  to  amend  by 
way  of  disclaimer,  and  the  learned  Judge 
thereupon  requested  that  it  should  be 
made  clear  to  him  exactly  what  W.  Owen 
proposed  to  apply  for,  and  adjourned  the 
matter  into  Court. 

On  the  hearing  W.  Owen  produced  to 
the  Court  an  amended  copy  of  the  specifica- 

of  sach  amendment  and  his  reasons  for  the 
same."  Sub-sections  2  to  9  inclasive  are  con- 
seqaential. 

Sub-section  10  :  "  The  foregoing  provisions  of 
this  section  do  not  apply  when  and  so  long  as 
any  action  for  infringement  or  other  legal  pro- 
ceeding in  relation  to  a  patent  is  pending/' 

Section  19 :  *<  In  an  action  for  infringement  of 
a  patent,  and  in  a  proceeding  for  revocation  of  a 
patent,  the  Court  or  a  Judge  may  at  any  time 
order  that  the  patentee  shall,  subject  to  such  terms 
as  to  costs  and  otherwise  as  the  Court  or  a 
Judge  may  impose,  be  at  liberty  to  apply  at  the 
Patent  Office  for  leave  to  amend  his  specifica- 
tion by  way  of  disclaimer,  and  may  direct  that 
in  the  meantime  the  trial  or  hearing  of  the 
action  shall  be  postponed." 

Section  20 :  '*  Where  an  amendment  by  way  of 
disclaimer,  correction,  or  explanation  has  been 
allowed  under  this  Act,  no  damages  shall  be  given 
in  any  action  in  respect  of  the  use  of  the  inven- 
tion before  the  disclaimer,  correction,  or  explana- 
tion, unless  the  patentee  establishes  to  the  satis- 
faction of  the  Court  that  his  original  claim  was 
framed  in  good  faith  and  with  reasonable  skill 
and  knowledge." 

By  section  6  of  the  Patents  &c.  Act,  1888, 
the  following  sub-section  is  substituted  for  sub- 
section 10  of  the  Act  of  1883 :  "  The  foregoing 
provisions  of  this  section  do  not  apply  when, 
and  so  long  as  any  action  for  infringement  or 
proceeding  for  revocation  of  a  patent  is  pend- 

iDg." 


tion,  from  which  it  appeared  that  he 
desired  to  correct  certain  inaccurate  state^ 
ments  contained  in  the  specification  as  to 
temperatures  in  connection  with  the  manu- 
facture of  artificial  stone. 

MouUon,  Q.C,<t  and  J.  C.  Grahamy  for  the 
applicant,  W.  Owen. — Disclaimer  is  almost 
a  matter  ex  debito  justUia  where  there 
are  proceedings  for  revocation,  just  as  in 
scire  facias.  It  has  always  been  the 
practice  to  grant  permission  to  file  a  dis- 
claimer subject  to  the  payment  of  costs. 
In  section  18  of  the  Patents  &c.  Act^ 
1883,  the  words  "  correction  or  explana- 
tion'' are  used  together  with  the  word 
*'  disclaimer,"  and  it  is  suggested  on  the 
other  side  that  because  the  latter  word 
alone  appears  in  section  19,  it  is  to  be 
used  in  the  narrow  sense  as  merely  mean- 
ing excision.  The  point  was  raised  in 
Langs  Patent,  In  re  [1890],*  and  there 
the  law  officer  decided  that  the  word  was 
not  to  be  limited  in  that  way,  and  he 
allowed  an  alteration  which  was  more 
than  a  mere  disclaimer.  The  amendment 
we  desire  is  no  doubt  by  way  of  correction, 
and  if  discbimer  is  read  in  its  narrow 
sense  the  case  is  not  within  section  19. 
Before  the  Act  of  1883  disclaimer  only 
was  possible.  The  word  ought  to  be  con- 
strued broadly.  If  our  contention  is 
wrong  there  is  now  no  machinery  for 
amendment  where  proceedings  for  revoca- 
tion are  pending.  In  Gaulard  and  Gibbs^s 
Patent^  In  re  [l887],^  the  amendment  was 
by  way  of  correction.  We  ask  for  the 
suspension  of  sub- section  10  of  section  18, 
and  then  the  other  provisions  of  thai 
section  would  apply. 

Section  19  was  not  intended  to  impose 
upon  the  Court  the  duty  of  ascertaining 
the  proposed  amendment.  That  question 
would  be  dealt  with  at  the  Patent  Office. 

Bouftfidd,  Q.C,  and  S,  0,  BiLckmastery  for 
the  respondent,  C.  A.  Peters. — It  was  not 
the  intention  of  the  Legislature  to  enable 
any  correction  or  explanation  to  be  made 
when  proceedings  for  revocation  were 
pending,  and  in  no  case  has  any  amend- 
ment been  allowed  other  than  by  way  of 

v2)  7  Rep.  Pat.  Cas.  469. 

(3)  57  L.  J.  Ch.  209 ;  6  Rep.  Pat.  Cas.  192. 
See  also  s.o.  on  appeal,  nom.  Gaulard  v. 
Lindsay,  57  L.  J.  Ch.  687  ;  38  Ch.  D.  38. 
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simple  disclaimer  pending  such  proceedings. 
The  words  of  section  19,  sub- section  1, 
are  clear.  In  YcUes  v.  Armstrong  ;  Arm- 
strong's  Patent,  In  re  [l897],^  the  question 
was  judicially  considered. 

[They  also  referred  to  Ralston  v.  Smith 
[1865].*] 

J,  C.  Graham  replied. 

Stibling,  J.,  after  stating  the  facts, 
and  reading  sections  18,  19,  and  20  of 
the  Patents  ^c.  Act,  1883,  continued : 
It  is  important  to  observe  that  section  19 
is  limited  to  amendment  by  way  of  dis- 
claimer. The  contention  on  the  part  of 
the  applicant  is  that  there  has  been 
a  slip  made  in  section  19  of  the  Act,  and 
that  the  word  "  disclaimer  "  ought  to  be 
read  as  having  the  same  meaning  as  if 
the  words  "  correction  or  explanation " 
were  added,  although  those  words  are  not 
found  in  section  19.  It  has  been  admitted 
very  candidly  that  the  amendment  pro- 
posed is  not  by  way  of  disclaimer  if  the 
word  "  disclaimer "  is  to  be  construed  in 
its  narrow  meaning.  It  is  said  that  this 
matter  has  been  discussed  before  the  law 
officers  and  before  the  Courts,  and  that 
the  wider  construction  has  been  put  upon 
the  section  by  them.  The  practice  is  said 
to  have  been  settled,  so  &r  as  the  law 
officers  are  concerned,  by  the  case  of 
Lang*s  Patenty  In  re.^  That  was  a  case 
in  which  an  application  was  made  to 
amend  by  way  of  disclaimer.  That  was 
the  form  of  the  application.  There  the 
law  officer  was  dealing  with  an  objection 
which  was  taken,  founded  apparently 
upon  the  peculiar  language  of  section  18, 
sub-section  10>  followed  by  the  peculiar 
phrasing  of  section  19.  Section  18,  sub- 
section 10,  as  amended  by  the  Act  of 
1888,  says  that  the  foregoing  provisions 
in  that  section  do  not  apply  when  and  so 
long  as  any  proceeding  for  revocation,  for 
example,  is  pending.  Section  19  provides 
that  in  a  proceeding  for  revocation  of  a 
patent  the  Court  or  a  Judge  may  at  any 
time  order  that  the  patentee  shall  be  at 
liberty  to  apply  at  the  Patent  Office ;  but 
it  goes  no  further,  and  as  the  Court  has 
merely  power  to  direct  that  in  the  mean- 

(4)  14  Rep.  Pat.  Cas.  747. 
(6)  35  L.  J.  C.P.  49;  11   H.L.  Cas.  223; 
Goodeve's  Patent  Case?,  398. 
Vol.  68.— Chang. 


time  the  trial  or  hearing  of  the  action 
shall  be  postponed  the  proceeding  is  left 
pending;  and,  according  to  sub-section  10, 
none  of  the  provisions  in  the  earlier 
clauses  would  apply,  and  there  is  no 
machinery  for  maJdng  an  application  to 
the  Patent  Office.  Consequently  it  would 
seem  as  if  the  function  of  the  Court 
being  discharged  by  giving  liberty  to 
apply  there  is  no  way  of  making  the 
application  which  the  Court  orders.  The 
Court  and  the  law  officers  have  got  over 
that  by  saying  that  sub-section  10  must 
be  read  subject  to  the  qualifying  proviso 
contained  in  section  19,  and  that,  when 
liberty  has  been  given,  an  application 
may  be  made  to  the  law  officers  in 
accordance  with  section  19. 

But  does  that  enable  an  application  to 
be  made  otherwise  than  for  an  amend- 
ment by  way  of  disclaimer?  The  law 
officer  answers  "No."  He  says  in 
Lang's  Patent,  In  re'^ :  "  My  jurisdiction 
here  is  under  the  combined  operation 
of  the  18  th  and  19th  sections  of  the 
Patents  Act,  and  I  have  no  doubt  that 
when,  under  the  19th  section,  the  Court  or 
Judge  orders  that  the  patentee  shall  be 
at  liberty  to  apply  to  the  Patent  Office  for 
leave  to  amend  his  specification  by  way  of 
disclaimer,  the  provisions  of  section  18  do 
apply  as  if  that  section  stood  without  the 
three  words  in  it,  *  correction  or  explana- 
tion.'" Consequently,  in  that  case,  his 
jurisdiction  is  limited  to  allowing  amend- 
ment by  way  of  disclaimer  only.  He  con- 
tinues: "My  jurisdiction  in  the  main 
depends  on  the  18th  section,  and  I  do 
not  doubt  that  I  have  power  to  allow  any 
amendment,  whether  of  the  letterpress  of 
the  specification,  or  of  the  drawings,  or 
by  way  of  adding  drawings,  if  drawings 
have  not  in  the  first  instance  been  ap- 
pended to  the  specification,  necessary  to 
define  the  disclaimer  which  it  is  desired 
to  make."  That  is  to  say,  that  when  an 
application  is  made  for  a  real  disclaimer, 
there  is  power  to  amend  the  body  of  the 
specification  or  the  drawings  by  giving  all 
necessary  information  and  explanation  for 
the  purpose  of  defining  more  accurately 
the  disclaimer ;  and  in  that  sense  the 
patent  which  came  before  the  law  officer 
on  that  occasion  was  one  which  it  was 
sought  to  amend  by  way  of  disclaimer. 
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It  seems  to  me  that  is  quite  clear  from 
the  report,  and  from  the  subsequent  por- 
tions of  the  judgment,  which  it  is  not 
necessary  for  me  to  quote  at  length. 

I  was  also  referred  to  the  case  of 
GavXfvrd  and  Gihbe'a  Patent,  In  re,'  in 
which  an  application  was  made  for  leave 
to  amend  by  way  of  disclaimer — ^the  dis- 
claimer being  really  the  excision  of  claim  3 
of  the  specificatitm ;  and  upon  that,  in 
the  same  way  as  was  allowed  by  the  law 
officer  in  Lang^s  Patent,  In  re^  certain 
portions  of  the  body  of  the  specification 
were  allowed  to  be  struck  out  or  altered. 
These  cases  do  not  in  my  opinion  help  the 
present  applicant.  The  very  point,  how- 
ever, seems  to  have  been  present  to  the 
mind  of  Lord  Justice  Chitty  in  the  case 
of  Ya^tes  v.  Armstrong  ;  Armstrong's  Patent, 
In  re,^  There,  in  dealing  with  an  argu- 
ment which  had  been  addressed  to  the 
Court,  he  said :  "  The  amendment  that 
could  be  made,  even  if  leave  were  granted, 
would  merely  be  by  way  of  disclaimer ; 
that  being  clear  under  section  18  (and 
also  under  section  19),  which  uses  the 
three  terms,  and  shews  that  the  term '  dis- 
claimer,' which  alone  occurs  in  section  1 9, 
is  so  used  advisedly."  Therefore,  it  ap- 
pears to  have  been  the  opinion  of  the 
Lord  Justice  in  that  case  that  the  word 
**  disclaimer "  in  section  19  should  not 
receive  the  extended  meaning  which  is 
sought  to  be  attached  to  it  here,  and  that 
only  an  application  for  leave  to  amend  by 
way  of  disclaimer  ought  to  be  granted. 
There  is  no  express  decision  upon  the 
point,  but  the  authorities  appear  to  me 
to  be  all  one  way — that  is  to  say,  to  be 
in  favour  of  reading  the  word  "  disclaimer  " 
in  section  19  strictly.  That  is  the  con- 
clusion to  which,  independently  of  autho- 
rity, I  myself  should  have  come.  Having 
regard,  therefore,  to  the  nature  of  the 
amendment  proposed  to  be  made  in  this 
case,  it  seems  to  me  that  the  present 
application  must  be  refused  with  costs. 


Solicitors — Ashurst,  Morris,  Crisp  &  Co.  ; 
J.  &  M.  Solomon. 

{Reported  by  W.  A,  Q,  Woods,  Esq., 
Barrister-at-La7c. 


[IN  THE  COURT  OF  APPEAL.] 
LiNDLBY,  M.R.  "\ 

Chitty,  L.J.  /         , 

Vaughan  Williams,  L.J.  (  ^^^  CHARiTr, 
2 ggg         '  >  Inre;  peery 

Oct.  31.  ALMSHOUSES, 


Nov.  1,  3,  17. 


In  re. 


Oharity  —  "  Ecclesiastical  charity  "  — 
"  Church  or  denomination  "  — "  Members 
thereof  as  stioh  " — Church  of  England — 
Churchwardens  —  Parish  Councils  —  Ap- 
poiniment  of  New  Trustees — Local  Ooverti-^ 
ment  Act,  1894  (56  <fc57  Vict.  c.  73),  ss.  14 
and  75,  sub-s.  2. 

The  words  "  as  such  "  in  section  75,  siib- 
section  2  {e)  of  the  Local  Government  Act, 
1894,  shew  that  no  charity  is  an  "  ecclesiaa- 
tical  charity*'  unthin  that  clause  unless, 
upon  the  true  construction  of  tlie  instru- 
ment of  endowment,  its  benefits  are  exclu- 
sively confined  to  members  of  a  particular 
church  or  denomincUion. 

Section  14,  subsection  2  of  the  Local 
Government  Act,  1894,  applies  to  the  case 
of  a  non-ecclesiastical  (Parity,  the  endow- 
ment of  which  is  vested  in  churchwardens 
alone, 

"  Ecclesiastical  cliarities  "  under  the 
Local  Government  Act,  1894,  are  not  con- 
fined to  charities  for  the  spiritual  or  re- 
ligious benefit  of  a  church,  but  include 
eleemosynary  charities, 

A  rentcharge  payable  to  churchwardens 
to  be  laid  out  by  them  for  the  benefit  of  six 
widows  of  the  parish  "  whom  they  should 
judge  the  properest  objects  to  receive  the 
same,  with  preference  to  those  who,  not 
being  disabled  by  infirmity  or  sickness, 
were  most  constant  in  their  attendance  on 
the  pvbUc  service  of  the  church,"  is  not  an 
'^  ecclesiastical  charity  "  unthin  section  75, 
STib-section  2  of  the  Local  Government  Act, 
1894,  ami  tlie  parish  council  has  power  to 
appoint  new  trustees  of  it  in  the  place  of  the 
(^urchuyardens. 

An  endowed  charity  for  poor  aged  persons 
^'  who  shall  have  attended  divine  service  at 
the  church  of  the  parish  of  their  respective 
residences  every  Sunday  for  the  last  five 
years,  and  been  partakers  of  the  Holy  Com- 
munion, and  lived  a  godly,  righteous,  amd 
sober  life  to  the  glory  of  Gods  holy  Nams,^* 
is  an  ^^ecclesiastical  charity  ^^  unthin  sec- 
tion 75,  sub-section  2  of  the  Local  Govern- 
ment Act,  1894,  and  the  power  to  appoint 
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trtuiees  thereof  is  not  vested  in  the  parish 
council, 

Decieions  of  North,  J.  (66  L.  J.  Ch. 
662 ;  [18971  2  Ch.  397),  and  Stibling,  J. 
<67  L.  J.  Ch.  206 ;  [1898]  1  Ch.  391), 
'Otffirmed. 

The  appeals  in  these  two  cases  were 
heard  together. 

Boss*  Charity y  In  re  (reported  66  L.  J. 
Ch.  662 ;  [1897]  2  Ch.  397),  was  decided 
by  North,  J.,  who  held  that  the  bequest, 
the  subject  of  the  petition,  did  not  con- 
stitute an  ecclesiastical  charity,  and  that 
the  power  to  appoint  new  tru&tees  of  the 
charity  was  vested  in  the  parish  council 
under  the  Local  Government  Act,  1894. 

The  gift  in  Roes'  Charity,  In  re,  was  to 
the  churchwardens  for  the  time  being  of 
Bishop's  Hatfield,  for  the  benefit  of  six 
widows  of  the  parish  "  whom  they  should 
judge  the  properest  objects  to  receive  the 
same,  with  preference  to  those  who,  not 
being  disabled  by  infirmity  or  sickness, 
were  most  constant  in  their  attendance 
on  the  public  service  of  the  church.*' 

The  churchwardens  appealed  from  this 
decision. 

In  Ferry  Almshouses,  In  re,  the  endow- 
ment had  been  given  for  poor  aged  persons 
"  who  shall  have  attended  divine  service 
at  the  church  of  the  parish  of  their  re- 
spective residences  for  the  time  being 
every  Sunday  for  the  last  five  years  of 
their  respective  lives,  and  been  partakers 
of  the  Holy  Communion,  and  lived  a  godly, 
righteous,  and  sober  life  to  the  glory  of 
Crod's  holy  Name,"  and  the  trustees  were 
to  be  members  of  the  Church  of  England. 

The  case  was  heard  by  Stirling,  J.  (re- 
ported 67  L.  J.  Ch.  206 ;  [1898]  1  Ch. 
391),  who  decided  that  the  endowment 
was  intended  for  members  of  the  Church 
of  England  "  as  such,"  and  was  an  "  eccle- 
siastical charity,"  of  which  the  parish 
oouncil  had  not  power  to  appoint  new 
trustees. 

The  Charity  Commissioners  appealed. 

The  questions  raised  for  determination 
by  the  Court  depended  upon  the  construc- 
tion of  the  Local  Government  Act,  1894, 
fls.  14  and  75.^ 

(1)  The   following    sections    of   the    Local 
Oovemment  Act,  1894,  are  material : 
Section  14,  sub-section  2 :  **  Where  overseers 
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CozenS'Hardy,  Q.C»,  and  Vaughan 
Hawkins,  for  the  appellants  in  Ferry 
Almshouses,  In  re, — The  Local  Government 
Act,  1894,  s.  70,  sub-s.  2,  gives  the  Charity 
Commissioners  power  to  determine  whe- 
ther any  charity  is  an  '*  ecclesiastical 
charity  "  or  not,  subje(!t  to  an  appeal  to 
the  High  Court.  The  definition  of  such 
a  charity  is  contained  in  section  75,  sub- 
section 2.  The  expression  occurs  in  sec- 
tion 6,  sub-section  1  (a)  (i.)  and  (c)  (iii.), 
and  in  section  14.  It  must,  according  to 
the  definition,  be  for  the  benefit  of  mem- 
bers of  any  particular  church  or  denomi- 
nation "  as  such."  A  distinction  has 
always  been  drawn  between  eleemosy- 
nary and  educational  charities — Att,-Gen. 
V.  Calvert  [i857].*  A  purely  eleemosy- 
nary charity  does  not  come  within  the 
definition  of  an  ecclesiastical  charity  in 
section  75.  Clause  (e)  of  sub-section  2 
relates  only  to  charities  ejusdem  generis 
with  those  referred  to  in  clauses  (a),  {b), 
(c),  and  {d),  and  the  "  benefit "  of  the 
members  of  a  particular  church  means 
their  benefit  from  a  spiritual  and  religious 
point  of  view.  It  is  charities  of  that  sort 
that  are  excepted  from  the  jurisdiction 
of  the   parish  councils  as  "ecclesiastical 

of  a  rural  parish  as  such  are,  either  alone  or 
jointly  with  any  other  persons,  trustees  of  any 
parochial  charity,  such  number  of  the  councillors 
of  the  parish  or  other  persons,  not  exceeding  the 
number  of  the  overseer  trustees,  as  the  council 
may  appoint,  shall  be  trustees  in  their  place, 
and,  when  the  charity  is  not  an  ecclesiastical 
charity,  this  enactment  shall  apply  as  if  the 
churchwardens  as  such  were  specitied  therein 
as  well  as  the  overseers." 

Section  75,  sub-section  2 :  "  The  expression 
<  ecclesiastical  charity '  includes  a  charity,  the 
endowment  whereof  is  held  for  some  one  or 
more  of  the  following  purposes  : 

*'  {a)  For  any  spiritual  purpose  which  is  a  legal 
purpose;  or 

**  (ft)  For  the  benefit  of  any  spiritual  person 
or  ecclesiastical  officer  as  such ;  or 

"(c)  For  use,  if  a  building,  as  a  church, 
chapel,  mission-room,  or  Sunday  school,  or 
otherwise  by  any  particular  church  or  denomi- 
nation; or 

"(rf)  For  the  maintenance,  repair,  or  im- 
provement of  any  such  building  as  aforesaid, 
or  for  the  maintenance  of  divine  (service  therein ; 
or 

"  (e)  Otherwise  for  the  benefit  of  any  parti- 
cular church  or  denomination,  or  of  any  mem- 
bers thereof  as  such.'* 

(2)  26  L.  J.  Ch.  682 ;  23  Beav.  248. 
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charities"  by  section  6  of  the  Local  Govern- 
ment Act,  1894. 

There  are  various  kinds  of  charities,  of 
which  trusts  for  the  advancement  of  reli- 
gion are  one  kind — Income-Tax  Commia- 
sionera  v.  Pemsel  [l89l].*  That  kind  of 
charity  is  what  Lord  Ilomilly  referred  to 
under  the  head  of  '*  ecclesiastical  chari- 
ties" in  Att.-Gm.  V.  Cahert^  The  cha- 
rities referred  to  in  clauses  (a),  (6),  (c), 
and  (d)  would  come  under  that  head,  and 
it  is  unreasonable  to  suppose  that  clause  {e) 
was  intended  to  introduce  for  the  first 
time  eleemosynary  charities.  It  must 
have  been  intended  only  to  supplement 
the  other  clauses,  and  refer  to  charities 
for  the  benefit  of  a  member  of  the  Church 
in  his  capacity  of  member. 

If  that  is  not  so,  the  clause  must  refer 
to  a  charity  to  which  is  attached  the  dis- 
tinct condition  of  membership  of  a  par- 
ticular church.  A  mere  inference  would 
not  be  sufficient.  The  conditions  of  the 
charity  in  the  present  case  would  not  ex- 
clude members  of  other  denominations. 
Baptism,  which  is  not  mentioned  in  this 
trust,  is  the  essential  test  of  membership 
of  the  Church  of  England.  Admission  to 
Communion  is  not  dependent  on  member- 
ship of  the  Church  of  England.  It  is  the 
right  of  every  parishioner  who  has  been 
confirmed,  or  is  ready  to  be,  and  who  is 
not  a  notorious  evil  liver.  A  dissenter  as 
such  could  not  be  rejected — 2  Stephen^s 
Commentaries  on    the    Comm^on  Prayer, 

fp.  1,070  and  1,071,  and  Jenkins  v.  Cook 
1876].^ 

The  Legislature  has  recognised  that  the 
test  is  conformity,  not  belief  in  doctrine — 
Toleration  Act  of  1711  (10  Anne,  c.  6) — 
and  the  Acts  followiug  it — Alt. -Gen.  v.  St. 
John's  Hospital^  BaVi  [l876].^ 

Swinfen  Body,  Q.G.^  and  Danckwerts, 
for  the  respondents — The  question  really 
is.  Who  were  the  persons  whom  the 
founder  intended  to  be  objects  of  the 
charity  1  It  is  a  question  of  construction. 
The  fact  that  the  trustees  are  to  be 
members  of  the  Church  of  England  shews 
that  she  intended  this  to  be  confined  to 
the  Church  of  England.     A  member  of 

rS)  61  L.  J.Q.B.  265,  290;  [1891]  A.C.  631, 
583. 

(4)  45  L.  J.  P.C.  1 ;  1  P.  D.  80. 
(6)  45  L.  J.  Ch.  420 ;  2  Ch.  D.  554. 


the  Church  of  England  is  bound  to  attend 
his  parish  church  subject  to  ecclesiastical 
censure — Taylor  v.  Timson  [isss].®  A 
member  of  the  Church  of  England  must 
be  an  ascertainable  person.  It  cannot  be 
that  every  one  who  is  not  a  notorious  evil 
liver  is  entitled  to  Communion  in  the 
Church  of  England — Jenkins  v.  Cook.^ 
Only  conforming  members  of  the  Church 
are  legally  entitled  to  communicate — Lord 
Selborne's  Defenfice  of  ike  Established 
Churchy  c\i.  11,  p.  196.  The  expressions 
used  by  the  founder  shew  clearly  what  she 
intended — ^namely,  conforming  members 
of  the  Church  of  England  as  such. 

If  that  is  so,  it  is  an  ecclesiastical 
charity  within  the  Act.  It  is  not  neces- 
sary that  it  should  be  in  furtherance  of 
religion.  The  Act  does  not  require  that, 
but  only  that  it  should  be  for  the  benefit 
of  the  members  of  a  particular  denomina- 
tion OS  such — that  is,  with  respect  to 
something  done  by  them  as  such.  It  may 
be  for  their  temporal  as  well  as  spiritual 
benefit. 

As  regards  other  denominations  than 
the  Church,  the  test  of  membership  is 
what  a  man  does.  It  comes  to  profession. 
The  Religious  Disabilities  Act,  1846 
(9  &  10  Vict.  c.  59),  refers  to  persons  "  dis- 
senting from  the  Church  of  England." 

[LiNDLEY,  M.R. — The  reply  had  better 
be  deferred  until  after  the  opening  of  the 
appeal  in  Ross'  Charity ,  In  re] 

Lord  Robert  Cecil,  for  the  appellants  in 
Ross^  Charity,  In  re. — This  is  an  eccle- 
siastical charity.  The  will  confers  benefits 
on  church-goers,  and  it  is  a  fair  inference 
that  a  person  who  attends  the  church  ser- 
vices is  a  member  of  the  Church.  Accord- 
ing to  the  preface  to  the  Prayer- Book,  a 
person  who  assents  to  the  doctrines  and 
ceremonies  of  the  Church  as  set  out  in  the- 
Prayer- Book  would  be  a  member  of  the 
Church.  It  is  a  matter  of  common  sense 
to  see  whether  a  person  does  so  assent, 
whether  he  takes  part  in  the  prayers  and 
ceremonies — Shore  v.  Wilson  [1842].''  The 
case  comes  within  either  clause  (6)  or 
clause  (e)  of  sub-section  2  of  section  75  of 
the  Act  of  1894.  If  it  is  not  for  the 
benefit  of  the  members  of  the  Church  it  i? 

(6)  57  L.  J.  Q.B.  216  ;  20  Q.B.  D.  671. 

(7)  9  CI.  t  F.  355. 
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for  the  benefit  of  the  Church.  Church- 
wardens are  officers  of  the  Church  and  re- 
present the  body  of  it,  and  may  take 
money  for  the  benefit  of  the  Church — 
Steer's  Pariah  Law  (4th  ed.),  p.  107,  and 
AU,-Gen,  v.  Euper  [1722].®  It  is  for  the 
benefit  of  the  Church  that  its  officers 
should  have  money  to  distribute ;  it  re- 
dounds to  its  credit  and  power,  even 
though  the  money  may  not  be  given  to 
persons  who  are  members  of  the  Church. 
Further,  section  14,  sub-section  2  of  the 
Act  of  1894  does  not  apply  in  a  case  like 
this  where  churchwardens  alone  are  trus- 
tees of  a  charity.  Such  a  case  is  not 
touched  by  the  section.  All  charities 
vested  in  churchwardens  alone  are  eccle- 
siastical charities.  It  was  the  general 
policy  of  the  Act  to  leave  churchwardens 
alone,  except  so  far  as  they  were  acting  as 
overseers.  That  is  in  accordance  with  the 
intention  to  exclude  ecclesiastical  matters 
from  it  which  is  shewn  throughout  the 
Act.  Sub-section  5  of  section  19  does  not 
cany  the  matter  any  further. 

All  non-ecclesiastical  property  vested  in 
the  overseers  or  in  the  churchwardens  and 
overseers  together  is  transferred  to  the 
parish  council — section  5,  sub-section  2 
(c).  "Overseers"  and  "churchwardens 
and  overseers"  are  treated  as  distinct 
bodies  in  section  6,  sub-section  1  (c),  and 
in  section  19,  sub- section  5.  There  is 
nothing  in  the  Act  which  vests  in  the 
parish  council  property  held  by  church- 
wardens alone.  Therefore,  section  14, 
sub-section  2,  does  not  apply  to  this  case. 

Cozens- ffardy  J  Q.G.,  and  Vaughan 
Hawkins,  for  the  Charity  Commissioners 
in  Ross'  Charity,  In  re, — Sections  5  and  6 
deal  with  churchwardens  and  overseers 
only  so  far  as  they  are  corporations  at 
common  law  or  by  statute.  Church- 
wardens are  not  a  corporation  capable  of 
holding  anything  except  ecclesiastical 
property,  and  section  5,  sub- section  2  (c), 
and  section  6,  sub-section  1,  have  nothing 
to  do  with  them — Att.-Gen.  v.  Euper.^  A 
gift  to  churchwardens  for  charitable 
purposes  is  a  gifb  to  them  as  individuals, 
not  as  a  corporation;  the  property 
remains  in  them  when  they  go  out 
of  office.  Overseers  are  for  many  pur- 
poses a  corporation — for  instance,  under 
(S)  2  P.  Wm».  125. 


55  Geo.  3.  c.  137,  s.  1.  Therefore  this 
charity,  which  is  not  an  ecclesiastical 
charity,  is  within  section  14,  sub- section  2. 
That  clause  refers  to  overseers  and  church- 
wardens as  individuals,  and  enacts  that 
where  they  are  acting  as  trustees  the 
parish  council  may  substitute  other 
trustees  for  them.  That  this  is  so  is 
shewn  by  section  19,  sub-section  5,  which 
gives  the  council  the  power  of  appointing 
trustees  in  the  place  of  overseers  or  (not 
and)  churchwardena  [They  wei:e  not 
called  upon  to  argue  the  point  whether 
this  was  an  ecclesiastical  charity  or  not.] 

Cozens-Hardy,  Q.C.,  in  reply  in  Ferry 
Almshouses,  In  re. — ^The  founder  does  not 
require  the  beneficiaries  to  be  members 
of  the  Church  of  England,  although  she 
specifically  mentions  that  with  regard  to 
the  trustees.  The  inference  is  irresistible 
that  she  did  not  intend  to  confine  the 
charity  to  any  Church — A  it.  -Gen,  v.  Clifton 
[1863].^  If  there  was  only  one  candidate 
and  he  fulfilled  all  the  conditions,  but  was 
not  a  member  of  the  Church  of  England^ 
the  trustees  could  not  refuse  him. 

Lord  Robert  Cecil,  in  reply  in  Ross* 
Charity,  In  re, — Overseers  are  only  qiuisi 
corporations  and  churchwardens  are  in  a 
similar  position. 

Cur.  adv.  wit. 

Nov.  17. — The  following  judgments 
were  delivered : 

LiNDLEY,  M.R. — ^The  questions  raised 
by  these  appeals  are  whether  the  parish 
councils  of  the  parishes  for  the  poor  of 
which  these  charities  are  founded  are 
entitled  to  appoint  new  trustees  of  the 
charities  under  section  14  of  the  Local 
Government  Act,  1894.  The  questions  in 
both  cases  resolve  themselves  into  the 
narrower  question  whether  these  charities 
are  '*  ecclesiastical  charities "  within  the 
meaning  of  section  75  of  the  same  Act. 
Mr.  Justice  Stirling  has  held  the  Perry 
Almshouses  to  be  an  ecclesiastical  charity 
and  that  the  parish  council  has  no  power 
to  appoint  new  trustees  of  it.  Mr.  Justice 
North  has  held  Ross*  Charity  not  to 
be  an  ecclesiastical  charity  and  that  the 
parish  council  has  power  to  appoint  new 
trustees  of  it. 

Another  question  arises  in  Rosa* 
(9)  32  Beav.  596. 
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Charity,  in  which  the  trustees  are  the 
•churchwardens.  It  is  contended  that  even 
if  that  charity  is  not  an  ecclesiastical 
charity,  section  14  does  not  apply  to  it. 
Ko  such  question  arises  in  the  Perry  Alms- 
houses  Case,  and  it  will  be  convenient  to 
-deal  first  with  the  important  question 
raised  in  both  appeals — namely,  whether 
these  charities  are  charities  to  which  sec- 
tion 14  is  made  applicable. 

Section  14  is  one  of  a  group  of  sections 
relating  to  parish  meetings  and  parish 
councils,  and  more  particularly  to  their 
powers  and  duties.  So  far  as  I  can 
discover,  their  powers  and  duties  extend 
to  parochial  charities  whiuh  are  not 
•ecclesiastical,  but  they  do  not  extend  to 
•ecclesiastical  charities.  These  are  excepted 
in  every  case  in  which  general  language  is 
used  which  would  include  them  and  place 
them  under  the  control  of  the  new  bodies 
created  by  the  Act.  Section  5,  sub-sec- 
tion 2  (c)  ;  section  6,  sub-section  (a)  (i.), 
(c)  (iii.);  section  14;  section  19,  sub-sec- 
tion 4,  all  shew  that  the  above  observa- 
tion is  well  founded. 

[His  Lordship  read  section  75,  and 
continued  :]  Section  75  does  not  define  or 
profess  to  define  the  meaning  of  ecclesias- 
tical charity,  but  says  that,  unless  the 
context  otherwise  requires,  the  expression 
•ecclesiastical  charity  shall  include  various 
things,  and  inter  alia  a  charity  the  en- 
■dowment  of  which  is  held  "  for  the  benefit 
of  any  particular  church  or  denomination, 
•or  of  any  members  thereof  as  such.''  The 
word  "  church  "  here  clearly  does  not 
mean  building ;  it  means  a  religious  society 
of  some  sort.  But  to  be  an  ecclesiastical 
charity,  its  endowment  need  not  be  for  all 
the  members  of  a  particular  church  or 
denomination ;  it  may  be  for  the  benefit 
of  some  of  them  only,  but  then  the  en- 
-dowment  must  be  for  their  benefit  as  such 
members.  The  whole  controversy  turns 
on  the  meaning  of  these  words  "  as  such." 
They  are  obviously  introduced  to  prevent 
the  application  of  the  term  of  ecclesiastical 
charity  to  members  of  a  particular  church 
or  denomination  irrespective  of  their 
membership.  The  words  "  as  such  "  do 
not  mean  "  only."  Such  an  interpretation 
might  defeat  the  object  with  which  the 
words  are  introduced.  The  words  "as 
8uch  "  mean  as  members — that  is,  in  their 


character  of  members.  But  although  the 
words  "as  such"  do  not  mean  "only," 
and  a  charity  only  for  some  members  of  a 
particular  church  or  denomination  might 
not  be  an  ecclesiastical  charity,  yet  I  can- 
not myself  see  how  a  charity  for  the 
benefit  of  some  of  the  members  of  a  par- 
ticular church  or  denomination  can  be  said 
to  be  for  their  benefit  as  such  if,  upon  the 
true  construction  of  the  instrument  con- 
stituting the  charity,  non-members  of  that 
church  or  denomination  are  entitled  to 
the  benefit  of  the  charity  as  well  as 
members.  The  solution  of  every  case 
must  be  found  in  the  true  construction 
of  the  instrument  of  endowment,  and 
although  I  am  not  prepared  to  accede  to 
the  broad  proposition  contended  for  by 
counsel  for  the  Commissioners — namely, 
that  no  purely  eleemosynary  charity  can 
be  an  ecclesiastical  charity — I  think  it  may 
be  safely  said  that  no  eleemosynary  charity 
for  the  benefit  of  the  members  of  a  par- 
ticular church  or  denomination  is  made 
an  ecclesiastical  charity  by  section  75, 
unless  the  benefits  of  the  charity  are 
(upon  the  proper  construction  of  the  in- 
strument founding  it)  confined  to  the 
members  of  that  particular  church  or 
denomination.  If  they  are  so  confined,  a 
further  question  will  still  remain,  whether 
the  benefit  conferred  upon  them  is  con- 
ferred upon  them  as  such  members. 

[His  Lordship  referred  to  the  facts  in 
Ro88^  Charityy  In  re,  as  stated  in  the 
report  of  the  case  in  the  Court  below, 
and  continued:]  Rosa*  Charity  is  clearly 
not  so  confined.  The  preference  to  be 
given  to  those  old  widows  who  were  most 
constant  in  their  attendance  in  church 
falls  far  short  of  shewing  that  only  mem- 
bers of  the  Church  of  England  were 
objects  of  the  founder's  bounty.  Mr. 
Justice  North  took  this  view,  and  I  do 
not  think  it  necessary  to  say  more  than 
that  I  entirely  agree  with  him. 

The  Perry  Mmehousea  Case  is  more 
difficult.  [His  Lordship  referred  to  the 
report  of  that  case.]  No  one  can  doubt 
that  the  founder  there  intended  to  benefit 
poor  members  of  the  Church  of  England. 
But  are  non -members  excluded  %  For,  un- 
less they  are,  the  charity  cannot,  in  my 
opinion,  be  brought  within  the  statute's 
definition  of  ecclesiastical  charity.     I  have 
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come  to  the  condusion  that  her  intention 
to  benefit  members  of  the  Church  of 
England  only  is  plain  from  the  terms  of 
her  gift.  It  is  very  forcibly  urged  by  the 
appellants  that  the  founder  has  not,  in 
terms,  made  such  membership  a  condition 
for  participating  in  her  charity.  The 
appellants  contend  that  such  a  condition 
cannot  properly  be  inferred  from  the  terms 
of  her  gift.  It  is  urged  that  it  is  quite 
consistent  with  those  terms  that  she  did 
not  intend  to  do  more  than  require  per- 
formance of  the  conditions  which  she 
expressly  prescribed.  The  answer  to  this 
argument  is  that,  although  it  may  be  true 
that  some  persons  may  conscientiously 
perform  those  conditions  without  being 
members  of  the  Church  of  England,  there 
is  nothing  to  shew  that  the  founder  ever 
thought  of  them.  She  specified  those  con- 
ditions as  the  most  obvious  means  of  ascer- 
taining who  were  such  members.  She 
took  it  for  granted  that  poor  persons  con- 
ducting themselves  as  she  required  would 
be  members  of  the  Church  of  England ; 
and  a  construction  which  would  let  in  a 
succession  of  hypocrites  is,  in  my  opinion, 
clearly  inadmissible.  Shore  v.  WiUon  ^  is 
very  important  on  this  point.  If  the  deed 
is  construed  as  contended  for  by  the  appel- 
lants, it  will  be  impossible  to  exclude  con- 
forming hypocrites  from  the  benefits  of 
the  chfuity,  and  this  compels  me  to  reject 
the  construction.  I  feel  the  force  of  the 
observation  that,  if  the  founder  had  been 
asked  whether  any  further  enquiries  were 
to  be  made  to  ascertain  whether  persons 
conforming  with  her  requirements  were 
really  members  of  the  Church  of  England, 
she  might  have  said  No,  and  might  have 
been  content  with  the  test  she  imposed. 
It  may  be  extremely  difficult  to  determine 
whether  a  constant  worshipper  at  church, 
who  partakes  of  the  Holy  Communion  and 
leads  a  godly,  righteous,  and  sober  life  to 
the  glory  of  God's  holy  Name,  is  or  is 
not  a  member  of  the  Church  of  England. 
Prima  facie  he  would  be  taken  to  be  so, 
and  the  founder  took  the  risk  of  non- 
members,  whether  conscientious  or  un- 
conscientious, benefiting  by  her  charity. 
But  this  is  very  different  from  saying  that 
non-members  are  entitled  so  to  benefit,  if 
known  to  be  non-members.  I  agree  that 
the  founder  of  this  charity  has  so  expressed 
lierself  as  to  render  it  unnecessary  for  the 


trustees  to  do  more  than  ascertain  that  a 
person  seeking  the  benefit  of  the  charity 
has  complied  with  the  conditions  laid  down. 
But,  for  all  that,  her  desire  to  confine  her 
charity  to  members  of  the  Church  of  Eng- 
land is,  in  my  opinion,  clear  from  the  terms 
of  the  deed.  The  conditions  imposed  by 
her  are  imposed  as  the  most  obvious  tests 
of  membership,  and  the  charity  is  for  the 
benefit  of  the  members  of  the  Church  of 
England  as  such. 

It  is  impossible  on  this  deed  to  come  to- 
any  other  conclusion,  if  I  am  right  in  the 
foregoing  observations.  The  argument 
that  because  she  says  the  trustees  are  to 
be  members  of  the  Church  of  England, 
and  she  does  not  say  that  the  poor  aro 
to  be  so,  does  not  impress  me.  The  con- 
ditions she  has  imposed  are  imposed  to 
ensure  that  they  shall  be  such  members. 
Great  reliance  was  placed  by  the  appellants 
on  Att.'Gen.  v.  Calvert.^  The  charity  there 
was  a  pre- Reformation  charity,  and  the 
Court  had  to  decide  how  the  endowment 
should  be  applied  under  circumstances 
never  contemplated  by  the  founder,  but 
arising  out  of  the  change  in  the  national 
religion  effected  by  the  Reformation.  The 
judgment  must  be  read  with  reference  to 
the  case  with  which  the  Court  had  to  deal. 
We  have  no  such  problem  to  solve.  AU,' 
Gen,  V.  Calvert  ^  does  not  assist  us  in  con- 
struing the  deed  of  endowment  before  us^ 
nor  justify  us  in  holding  that  mere  per- 
formance of  the  conditions  contained  in 
it  entitles  a  person  not  a  member  of  the 
Church  of  England  to  the  benefit  of  the 
charity  founded  by  that  deed.  I  therefore 
agree  with  Mr.  Justice  Stirling  in  holding 
the  Perry  Almshouses  to  be  an  ecclesi- 
astical charity. 

It  only  remains  to  consider  the  question 
raised  in  Rosa*  Charity,  In  re,  as  to  the 
application  of  section  14,  sub-section  2,  to 
the  case  of  a  non-ecclesiastical  charity,  the 
endowment  of  which  is  vested  in  church- 
wardens only.  The  section  is,  I  think, 
tolerably  plain.  It  has  to  be  applied  to 
the  case  of  a  non-ecclesiastical  charity, 
the  endowment  of  which  is  vested  in 
churchwardens  as  trustees.  The  appel- 
lants' contention  makes  it  inapplicable  to 
such  a  case.  This  cannot  be  right.  Prac- 
tically the  simplest  way  of  dealing  with 
section  14,  sub-section  2,  is  to  leave  the 
first  part,  which  applies  to  overseers,  ta 
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stand  as  it  is;  and  then  to  repeat  it, 
making  it  applicable  to  churchwardens 
and  confining  it  to  non-ecclesiastical 
charities.  In  this  way  the  enactment  will 
be  made  applicable  as  well  to  overseers 
and  churchwardens ;  and  this  is  what  the 
Legislature  obviously  intended.  Sec- 
tion 19,  sub-section  5,  confirms  this  view. 
On  this  point  also  Mr.  Justice  North  was 
quite  right.  The  appeal  therefore  in 
Ro88^  Charity^  In  re,  and  the  appeal  in 
Perry  Ahnahausea,  In  r«,  will  be  both 
dismissed.  The  costs  will  be  paid  as 
arranged. 

Chitty,  L.J. — lam  of  the  same  opinion. 
As  to  the  appeal  in  Eoaa'  Chaiity,  I 
think  that  the  preference  to  be  given 
to  the  old  and  poor  widows  who,  not  being 
disabled  by  infirmity  or  sickness,  were 
most  constant  in  their  attendance  on  the 
public  service  of  the  Church  is  not  suffi- 
cient to  make  this  charity  an  ecclesiastical 
chaiity  within  the  Act  of  1894.  And  as 
to  the  point  raised  on  the  same  appeal, 
which  turns  principally  on  section  14, 
sub-section  2  of  that  Act,  I  think  that 
the  parish  council  has  power  to  appoint 
trustees  in  the  place  of  churchwardens, 
who  are  the  only  trustees  of  a  non-eccle- 
siastical charity.  On  both  these  points 
Mr.  Justice  North  appears  to  me  to  have 
come  to  the  right  conclusion,  and  I  have 
nothing  to  add  to  what  has  fallen  from 
the  Master  of  the  Kolls  in  his  judgment 
on  the  subject. 

As  to  the  appeal  in  Perry  Almahouaea, 
the  question  turns  upon  the  true 
construction  of  a  deed  of  July,  1851, 
whereby  the  charity  was  founded.  Is  the 
charity  then  constituted  an  ecclesiastical 
charity  within  the  Act  of  18941  Sec- 
tion 75  does  not  define  an  ecclesiastical 
charity,  but  contains  a  statement  of  what 
the  term  includes.  Sub-section  2  (e) 
includes  as  an  ecclesiastical  charity  a 
charity  the  endowment  whereof  is  held 
*^  for  the  benefit  of  any  particular  church 
or  denomination,  or  of  any  members 
thereof  as  such."  I  hold  that  this  charity 
is  for  the  benefit  of  members  of  the 
Church  of  England  as  such — that  is,  in 
their  character  of  members  or  in  virtue  of 
their  membership.  The  language  of  the 
deed  appears  to  me  to  be  plain  and  unmis 
takable,  and  not  open  to  any  reasonable 


doubt ;  and  the  meaning  is  that  the  per- 
sons who  take  the  benefit  of  the  chajity 
are  to  be  members  of  the  Church  of 
England,  and  the  charity  is  intended  for 
them  as  such  members  exclusively.  The 
persons  to  be  selected  for  the  almshouses 
are  to  be  poor  men  and  women  of  sound 
mind  who  have  attained  the  age  of  sixty 
years  or  are  incapable  of  maintaining 
themselves  wholly  by  manual  labour,  and 
also,  having  been  born  in  the  parish,  have 
resided  there  for  the  last  five  years,  or, 
having  been  born  elsewhere,  have  resided 
in  the  parish  for  the  last  ten  years.  Thus 
far  the  charity  is  eleemosynary  only.  The 
founder  then  adds  these  further  essential 
qualifications  :  First,  attending  divine 
service  at  the.  parish  church.  This  attend- 
ance is  not  to  be  merely  occasional  or  even 
habitual ;  it  is  to  be  attendance  on  every 
Sunday  for  the  last  five  years,  except 
when  prevented  by  sickness  or  other 
urgent  cause.  Secondly,  the  candidates 
must  have  been  partakers  of  the  Holy 
Communion-^that  is,  in  other  words,  par- 
takers of  the  sacrament  of  the  Lord's 
Supper  according  to  the  rites  of  the 
Church  of  England  as  administered  in  the 
service  of  the  Holy  Communion.  The 
expression  "partakers  of  the  Holy  Com- 
munion "  is  taken  from  the  rubric  at  the 
head  pf  that  service  in  the  Prayer- Book  of 
the  Church  of  England.  Thirdly,  they 
must  have  led  a  "  godly,  righteous,  and 
sober  life  to  the  glory  of  God's  holy 
Name."  This  expression  again  is  taken 
from  the  General  Confession  at  Morning 
and  Evening  Prayer  of  the  Prayer-Book. 
These  three  tests  are  all  practical,  and 
eminently  so — indeed,  as  efficient  as  any 
that  can  be  reasonably  suggested  for  ascer- 
taining whether  a  person  is  a  member  of 
the  Church  of  England.  If  the  question 
is  asked.  Is  a  person  who  complies  with 
these  tests,  who  attends  the  parish  service 
every  Sunday  for  five  years,  partakes  of 
the  Holy  Communion,  and  leads  the  life 
described,  a  member  of  the  Church  of 
England  1  it  seems  to  me  that  the  answer 
cannot  be  otherwise  than  in  the  afiirma- 
tive.  The  third  qualification  necessarily 
excludes  the  argument  which  was  pressed 
upon  ua  for  the  appellants,  of  mere  con- 
formity. A  person  who  leads  such  a  life 
must  be  honest  and  sincere  and  truthful 
as  well  in  act  and  deed  as  in  words.     It  is 
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urged  as  a  matter  of  history  that  in 
former  times  dissenters  have  complied 
with  such  conditions  as  these  here  im- 
posed ;  but  no  instance  was  cited.  What 
dissenters,  and  honest  dissenters,  may 
have  done  in  times  past  when  they  were 
placed  under  civil  disabilities  by  laws  now 
acknowledged  to  be  unjust,  and  which 
they  felt  to  be  unjust,  appears  to  me  to  be 
wholly  irrelevant.  By  reason  of  the  in- 
justice of  the  law  which  they  denounced, 
they  may  or  may  not  have  considered 
themselves  justified  in  a  mere  outward 
conformity  to  the  test  imposed.  It  was 
farther  suggested  that  in  1851,  when 
the  civil  disabilities  had  been  removed, 
ikn  honest  dissenter  might  conform 
to  the  tests  prescribed.  I  am  unable  to 
accept  this  hypothetical  suggestion.  I 
think  it  is  inadmissible.  Certainly  it  is 
^•fetched  and  unpractical;  it  ought  to 
have  no  weight  in  determining  the  ques- 
tion before  us.  What  this  founder  has 
said  by  her  deed  may,  I  think,  be  fairly 
£tated  thus :  ''  I  will  not  ask  these  poor 
and  old  or  infirm  persons  to  make  or  sub- 
scribe any  declaration  that  they  are  mem- 
bers of  the  Church  of  England.  To  put 
upon  them  such  an  obligation  would  be 
futile.  They  would  probably  not  be  able 
to  understand  it."  (I  throw  in  parenthe- 
tically that  the  learned  counsel  for  the 
appellants  were  unable  to  state  with  pre- 
cision what  constituted  lay  membership.) 
•*  Their  poverty,  their  age,  or  infirmity 
might  induce  them  to  say  that  they  were 
members  with  a  view  to  obtain  admission 
into  my  almshouses.  I  will  do  better  than 
that.  I  will  have  them  judged  by  a  long 
continuous  course  of  action,  by  their  con- 
duct, and  by  their  lives.  If  they  do  such 
things  and  are  such  persons  as  I  require 
they  will  necessarily  and  in  a  practical 
manner  manifest  that  they  adhere  to  the 
Church  of  England  and  are  members  of 
that  Church.  It  is  for  them  as  such  that 
I  intend  my  charity." 

The  above  are  the  main  grounds  on 
which  my  judgment  is  based.  In  regard 
to  the  requirement  that  the  almsfolk  shall 
have  been  partakers  of  the  Holy  Commu- 
nion, it  is  worthy  of  mention  that  the 
Legislature  by  the  Corporations  Act 
^13  Chas.  2.  St.  2,  c.  1),  s.  12,  made  the 
taking  of  the  Sacrament  of  the  Lord's 
Vol.  68.— CHA27C. 


Supper  according  to  the  rites  of  the 
Church  of  England  the  test  of  member- 
ship with  that  Church  which  it  imposed 
on  officers  in  municipal  corporations. 
There  is  a  farther  point  on  which  stress 
was  laid  by  the  appellants'  counsel.  By 
the  deed  the  trustees  of  the  charity  are  to 
be  the  rector  of  the  parish  for  the  time 
being  (who  is  necessarily  a  member  of  the 
Church  of  England)  and  certain  laymen 
members  of  the  Church  of  England.  In 
default  of  a  vacancy  in  the  lay  trusteeship 
being  filled  up  within  a  limited  time,  the 
rector  hsus  the  power  of  filling  up  the 
vacancy.  These  provisions  do  not  appear 
to  me  to  displace  the  reasoning  as  to  the 
effect  of  the  trusts  for  the  beneficiaries. 
The  trustees  would  naturally  be  in  a  better 
position  of  life  than  the  poor  old  folk  who 
would  seek  admission  into  the  almshouses, 
and  the  founder  thought  proper  to  require 
that  the  trustees  should  be  members  of 
the  Church  of  England  without  imposing 
on  them  all  the  strict  practical  qualifica- 
tions necessary  for  the  candidates  for 
admission  into  her  almshouses.  The 
power  of  selecting  for  the  almshouses  is 
thus  confided  to  members  of  the  Church 
of  England.  This  circumstance  as  to  the 
trustees'  qualification  does  not  impair  the 
conclusion  at  which  I  have  arrived — in- 
deed, it  would  seem  rather  to  strengthen 
than  to  weaken  it. 

In  regard  to  AU,'Gen.  v.  CoXwrt?  I 
have  nothing  to  add  beyond  this — that 
there  is  nothing  in  that  decision  which 
precludes  our  construing  this  particular 
deed  in  the  manner  we  have  done.  There 
is  no  rule  of  construction  that  stands  in 
our  way.  Such  rules  may  be  and  often 
are  useful  assistants,  but  they  are  not 
infallible  guides.  An  argument  presented 
by  counsel  for  the  Charity  Commissioners 
requires  notice.  They  said  broadly  that 
no  eleemosynary  charity  can  be  an  "eccle- 
siastical charity  "  within  the  Act  of  1894. 
I  do  not  agree.  They  attempted  to  read 
the  words  of  section  75,  sub-section  2  (e), 
as  if  "  benefit  of  members  of  a  particular 
church  or  denomination  as  such"  meant 
for  the  religious  benefit  or  edification  of 
the  members  as  such.  In  my  opinion 
there  is  no  justification  for  thus  qualifying 
the  meaniog  of  the  ordinary  word  "  bene- 
fit," which  includes  temporal  as  well  as 
G 


Digitized  by 


Google 


74 


GHAKCEBY  DIVISION* 


[I89f 


Boss*  Chaeity,  In  be,  App, 

spiritual  or  religioi]is  benefit.  They  re- 
ferred to  a  passage  in  Lord  Maenaghten's 
speech  in  Ineome-Tax  Commisswnera  v. 
Ftmad?  in  which  charity  in  its  legal 
sense  was  spoken  of  as  comprising  four 
principal  divisions-^trusts  for  the  relief 
of  poverty ;  trusts  for  the  advancement 
of  education ;  trusts  for  the  advancement 
of  religion ;  and  trusts  for  other  purposes 
beneficial  to  the  community  not  &lling 
under  the  preceding  heads.  Lord  Mac- 
naghten  was  not  there  ranging  charities 
into  four  distinct  classes,  each  of  which 
was  exclusive  of  the  others.  It  is  plain 
that  there  may  be  a  charity  in  the  legal 
sense  for  purposes  which  are  both  elee- 
mosynary and  ecclesiastical  or  religious. 

Vaughan  Williams,  L.J. — I  have  not 
the  slightest  doubt  but  that  the  charity 
in  Ferry  Almshaiutea,  In  re,  is  a  charity 
for  the  benefit  of  members  of  the  Church 
of  England  as  such,  and  that  the  intention 
of  the  donor  was  to  exclude  from  the 
benefit  of  the  charity  all  who  are  not 
members  of  the  Church  of  England.  It 
follows  that  even  if  the  words  of  section  75, 
8ub>section  2,  clause  {e),  must  be  read  as 
meaning  a  charity  for  members  of  a  par- 
ticular church  or  denomination  exclusively, 
this  charity  is  an  ecclesiastical  charity. 
As  to  Eaea*  Charity,  I  agree  in  the  con- 
struction put  by  Mr.  Justice  North  and 
the  other  members  of  the  Court  upon  this 
very  difficult  section,  and  I  further  think 
that  whether  ''members  of  a  particular 
church  or  denomination  as  such  "  does  or 
does  not  mean  members  of  such  a  church 
exclusively,  the  preference  given  in  this 
case  to  regular  attendants  at  the  church 
does  not  make  the  purpose  of  the  charity 
the  benefit  of  the  members  of  the  Church 
as  such.  I  agree  that  the  benefit  is  not 
limited  to  religious  benefit  to  the  exclusion 
of  mere  temporal  benefit. 

Solicitors  —  J.  N.  Mason  &  Co.,  agents  for 
Sworder  k,  Longmore,  Hertford,  for  church- 
wardena ;  J.  M.  Clabon,  for  Charity  Commisr 
sioners ;  Tatham  &  Procter,  agents  for  Abbot, 
Pope,  Brown  &  Abbot,  Bristol,  for  trustees  of 
the  Perry  Almshouses. 

IRejported  hy  H.  C.  Itoper,  £»([., 
Sarrister-at-Law, 


[IN  THE  HOUSE  OF  LOBDS,] 

/"KOBTH  CHESHIRE    AND  MAX* 
1898.         \     CHESTER  BREWERY  CO.,  LIIL 
Dec.  12,  13.  1     V,     MANCHESTER    BREWERY 
C    CO.,  LIM.* 

Trade  Name — Company — SimiiarUy  of 
Names — Injunction. 

A  company  or  trading  concern  ie  not 
entitled  to  adopt  a  name  which  incorpo- 
rcUes  the  whole  of  Hie  name  of  a  pre-existhig 
concern  carrying  on  a  like  bimness. 

Decision  of  the  Court  of  Appeal  (67 
L.  J.  Ch.  *351;  [1898]  1  Ch.  539) 
ajlmied. 

Appeal  from  an  order  of  the  Court  of 
Appeal  (reported  67  L.  J.  Ch.  351 ; 
[1898]  1  Ch.  539),  granting  an  injunction 
to  restrain  the  appellants  *'  from  using 
the  name,  stjle,  or  title  of  the  'North 
Cheshire  and  Manchester  Brewery  Com- 
pany, Limited/  or  any  other  style  or 
name  which  includes  the  plaintiff  com- 
pany's name,  or  so  nearly  resembles  the 
same  as  to  be  calculated  to  induce  the 
belief  that  the  business  carried  on  by  the 
defendant  company  is  the  same  as  the 
business  carried  on  by  the  plaintiff  com- 
pany, or  in  any  way  connected  there* 
with." 

The  appellant  company  was  incorpo- 
rated on  October  11,  1897,  for  the  pur- 
pose of  acquiring  and  developing  the 
business  of  the  North  Cheshire  Brewery 
Co.,  which  had  its  brewery  and  registered 
office  at  Macclesfield.  The  appellant  com- 
pany was  the  owner  of  some  licensed 
houses  in  Manchester,  where  it  was 
alleged  to  be  doing  a  considerable  and 
increasing  business.  The  respondents  were 
incorporated  on  January  30,  1888,  and 
registered  on  June  7,  1888,  and  had  a  &r 
larger  capital  than  the  appellants.  On 
October  18,  1897,  the  respondents  heard 
that  the  appellants  had  been  registered 
under  the  title  of  the  "  North  Cheshire 
and  Manchester  Brewery  Company,"  and 
remonstrated  with  them,  threatening  to 
apply  to  the  Registrar  of  Joint  Stock 
Companies  to  remove  the  words  "and 
Manchester"  from  the  appellants'  title. 

*  Coravt,  The  Lord  Chancellor  (Earl  of  Hal> 
bury).  Lord  WatsoD,  and  Lord  Shand, 
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The  appellants  stated  that  at  the  time  of 
their  registration  they  did  not  know  of 
the  existence  of  the  respondent  company. 
The  appellants  declining  to  change  their 
name,  the  action  was  brought  for  an 
injunction.  Byrne,  J.,  on  November  30, 
1897,  dismissed  the  action  with  costs,  but 
on  April  20,  1898,  his  decision  was  re- 
versed by  the  Court  of  Appeal. 

Cozena-ffardi/f  Q.C.f  and  Macnaghtm^ 
Q.C,  (Stewart  Smith  with  them),  for  the 
appellants. 

Moulfonj  Q.C.yAatburi/,  Q.C,  and  Leigh 
Clare^  for  the  respondents,  were  not 
heard. 

The  Lord  Chancellor  (Earl  of 
Halsburt). — I  do  not  think  the  leai*ned 
counsel  could  have  said  more  on  the 
subject  than  they  have,  and  I  do  not 
blame  either  of  them  for  very  fairly 
putting  their  case,  such  as  it  was,  before 
your  Lordships.  I  have  no  complaint  to 
make  of  their  being  too  long  or  too  elabo- 
rate; but  the  truth  is,  that  when  one 
comes  to  see  what  the  real  question  is,  it 
is  in  a  single  sent'Cnce.  Is  this  name  so 
nearly  resembling  the  name  of  another 
firm  as  to  be  likdy  to  deceive  9  That  is 
a  question  upon  which  evidence  of  course 
might  be  given,  as  to  whether  or  not  there 
was  another  brewery  either  in  the  one 
place  or  in  the  other,  or  whether  there 
were  several  breweries  nearly  resembling 
it  in  name ;  what  the  state  of  the  trade 
was,  and  whether  there  was  any  trade 
name:  all  those  are  matters  which  are 
proper  to  be  dealt  with  upon  evidence; 
but  upon  the  one  question  which  your 
Lordships  have  to  decide,  whether  the 
one  name  is  so  nearly  resembling  another 
as  to  be  calculated  to  deceive,  I  am  of 
opinion  that  no  witness  would  be  entitled 
to  say  that,  and  for  this  reason :  that  that 
is  the  very  question  which  your  Lordships 
have  to  decide.  When  I  see  that  in  the  name 
of  the  appellant  company  there  is  literally 
and  positively  the  same  name  as  that  of  the 
rival  company,  as  I  will  call  it,  and  that 
it  is  only  prevented  from  being  identical 
in  name  by  having  another  name  asso- 
ciated with  it,  I  should  think  myself  that 
the  inevitable  result  would  be  that  which 
appears  to  have  happened — that  any  one 
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who  saw  the  two  names  together  would 
arrive  at  the  conclusion  without  any  doubt 
at  all  that  the  two  companies,  both  with 
weU-known  names,  both  in  the  particular 
neighbourhood  with  which  we  are  dealing, 
had  been  amalgamated.  Indeed,  there  ia 
a  considerable  body  of  evidence  to  shew 
that;  every  one  who  was  called  to  give 
evidence  on  the  subject,  looking  merely 
at  the  name,  came  to  the  conclusion  at 
once  that  they  had  amalgamated  and  that 
the  old  firm  no  longer  continued  to  carry 
on  business  as  the  old  firm,  but  was  asso- 
ciated with  the  new  one  under  the  new 
name.  That  is  what  all  the  witnesses 
called  on  that  subject  said.  For  my  own 
part,  I  should  not  have  required  such 
evidence  in  these  days,  because  it  is  so 
common  a  thing  for  companies  to  amalgar 
mate  that  when  I  found  two  well-known 
names  associated  together  as  that  of  a  new 
company  being  brought  out,  I  should  hav§ 
at  once  jumped  to  the  conclusion,  and  so 
would  everybody  else,  that  the  two  com.- 
panics  had  preserved  their  old  identity 
and  that  they  were  really  amalgamating 
together  and  forming  a  new  company.  I 
have  not  the  smallest  doubt  that  every- 
body who  knew  the  two  names  at  all 
would  come  to  that  conclusion.  The  re- 
sult, to  my  mind,  is  that  everybody  who 
had  dealt  with  the  old  company,  seeing 
this  amalgamated  name,  would  send  their 
orders  to  the  new  address  and  not  to  the 
old  address  where  the  single  company  had 
carried  on  its  business.  That  would  be 
an  ordinary  business  matter.  If  they  first 
came  to  the  conclusion  that  it  was  an 
amalgamation  of  the  two  concerns,  the 
next  proceeding  would  be,  unless  they  had 
certain  knowledge  of  the  matter  (and,  of 
course,  when  you  are  dealing  with  the 
question  of  people  being  deceived,  that 
negatives  the  idea  of  their  having 
certain  knowledge,  or  else  they  could  not  be 
deceived),  that  those  customers  as  a  matter 
of  business  would  direct  their  orders,  if 
they  intended  to  remain  customers  of  the 
old  firm,  to  the  address  of  the  new  com- 
pany which  had  just  been  brought  out,, 
which  they  would  think  included  the  old,. 
Can  that  be  permitted  ?  I  think  it  can- 
not. That  is  calculated  to  deceive,  and 
that  is  the  very  question  which  your  Lord- 
ships have  to  determine. 
g2 
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It  seems  to  me  that  it  is  not  necessary 
to  consider  what  the  statute  has  done  in 
respect  of  registration  or  the  known  state 
6f  the  law  as  it  existed  before  the  statute 
because  here  it  seems  to  me 


was 

to  be  the  same  question.  Here  this  being 
a  limited  company,  in  order  to  have  a 
title  you  must  register  your  title,  and  if 
you  register  your  title  in  such  a  way 
as  is  calculated  to  deceive,  it  appears 
to  me  that  is  the  same  question  that 
the  Court  would  have  had  to  decide  before 
the  Act  of  Parliament  had  passed  at  all. 
Therefore  I  consider  that  the  Court  of 
Appeal  were  perfectly  right  in  trying  this 
by  the  test  of  the  statute,  although  it  was 
not  necessary  to  invoke  the  statute  at  all. 
The  result  seems  to  be  beyond  doubt  that 
the  judgment  of  the  Court  of  Appeal  was 
perfectly  right,  and  ought  to  be  affirmed, 
and  that  this  appeal  ought  to  be  dismissed 
with  costs. 

'  I  think  it  right,  however,  to  say  that  I 
adopt  the  view  of  Mr.  Justice  Byrne  in 
respect  of  the  perfect  innocence  of  these 
parties  in  the  selection  of  the  title  that 
they  chose.  I  do  not  impute  either  fraud, 
or  what  indeed  would  be  something  more 
than  the  original  fraud,  if  I  were  to  hesi- 
tate to  accept  their  evidence,  because  they 
pledged  their  oaths  to  it,  and  I  see  no 
reason  to  disbelieve  what  they  said.  Mr. 
Justice  Byrne  was  perfectly  right  in  ac- 
cepting as  true  vrh&t  they  said.  I  can 
quite  understand  that  they  are  interested, 
whatever  may  be  the  result  of  this  appeal, 
in  preserving,  at  all  events  for  the  sake 
of  their  own  character  and  position,  the 
proposition  laid  down  by  Mr.  Justice 
Byiiie.  I  do  not  conceal  from  myself  that 
there  are  passages  in  the  judgment  of 
Lord  Justice  Bigby  which  seem  to  throw 
doubt  upon  that;  but  the  rest  of  the 
Court  of  Appeal  did  not  quite  concur  with 
him  in  that,  and  I  do  not  concur  with 
him.  It  seems  to  me  we  ought  frankly 
to  accept  the  statement  of  the  learned 
Judge  who  heard  the  witnesses  and  had 
the  best  opportunity  of  determining 
whether  they  were  speaking  accurately  or 
not ;  and  therefore  I  add  the  same  pro- 
position as  part  of  my  judgment  because 
I  think  they  are  entitled  to  have  that 
said  of  them  by  the  ultimate  Court  of 
Appeal.     In  the  result  it  is  perfectly  im- 


Manchester  Brewery  Co.,  H.L. 

material  to  my  mind,  for  the  purpose  of 
the  decision  of  this  case,  whether  they 
were  fraudulent  or  not.  The  question  is 
whether  this  is  an  injury  to  the  plaintiff}' 
right.  If  it  is  an  injury  to  the  plaintiffs' 
right,  it  is  perfectly  immaterial  whether 
they  intended  it  or  not.  The  Court  must 
restrain  them  from  that  which  is  injuring 
another  person,  however  inadvertently  or 
innocently  they  may  have  done  it. 

Under  those  circumstances,  I  move  that 
the  order  appealed  from  be  affirmed,  and 
this  appeal  dismissed  with  costs. 

Lord  Watson. — In  this  case  the  ap- 
pellant company  is  starting  a  new  concern , 
and  they  have  adopted  for  their  title  and 
have  registered  a  name  under  which  they 
propose  to  trade  which  incorporates  in  full 
the  name  of  the  respondent  company. 
This  action  arises  before  there  is  any 
room  for  testing  by  evidence  whether  or 
not  that  will  necessarily  lead  to  the  re- 
sults which  are  apprehended  by  the  re- 
spondent company.  I  do  not  think  it 
necessary  on  a  question  of  injunction  to 
inquire  into  that  matter.  What  appears 
to  me  to  be  perfectly  plain  is  this — that 
in  the  meantime  the  respondent  company 
are  exposed  to  every  possible  incon- 
venience which  can  arise  to  their  trade 
from  the  fact  of  a  rival  company  starting 
afresh  in  the  same  trade  in  the  same  loca- 
lity, and  under  substantially  the  same 
name  with  themselves.  I  think  the  ap- 
pellant company,  although  I  entirely  free 
them  from  any  imputation  of  a  fraudulent 
intent,  have  acted  in  a  way  which  is  to 
the  possible  detriment  of  their  neighbours, 
and  in  a  manner  that  is  in  law  unjusti- 
fiable. They  have  trenched  upon  the 
private  rights  of  their  neighbours,  and  I 
think  that  the  Court  of  Appeal  have  done 
right  in  recalling  the  judgment  of  the  first 
Judge,  and  in  granting  an  injunction  in 
the  terms  craved. 

Lord  Shand. — I  assume,  as  your 
Lordships  have  done,  for  the  decision  of 
the  question  which  has  arisen,  that  the 
appellants  did  not  adopt  the  use  of  the 
name  "The  Manchester  Brewery  Com- 
pany "  with  a  desire  to  take  the  title  of 
another  company,  and  thereby  to  gain  an 
advantage.    I  feel,  as  your  Lordships  do. 
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that  the  finding  of  Mr.  Justice  Byrne  on 
that  point,  he  having  seen  the  witnesses 
and  heard  the  evidence  orally,  is  entitled 
to  great  weight.  Undoubtedly  he  had 
great  advantages  in  the  consideration  of 
that  question.  I  further  agree  that  it  is 
not  necessary  in  a  case  of  ^his  kind  that 
an  improper  motive  or  a  fraudulent  in- 
tention should  be  made  out.  *  Here  the 
simple  question  to  be  decided  is,  assuming 
hona  fides  on  the  part  of  the  appellants, 
whether  or  not  the  use  of  this  particular 
name  is  calculated  to  injure  another  firm 
which  had  been  using  that  same  name,  I 
believe,  for  a  period  of  about  eight  years. 
Whether  the  question  arises  under 
statute  or  under  the  common  law,  the 
issue  which  the  Court  or  this  House  has 
to  decide  appears  to  me  to  be  the  same. 
Was  the  taking  of  the  name  of  "The 
Manchester  Brewery  Company,  Limited," 
calculated  to  induce  the  belief  amongst 
the  public  or  the  trade  that  the  business 
which  was  carried  on  by  the  respondents 
is  now  the  business  carried  on  by  the  new 
firmi 

I  have  looked  at  the  case  with  all  the 
more  anxiety  because  we  have  before  us 
a  very  careful  and  well-considered  judg- 
ment by  Mr.  Justice  Byrne.  In  dealing 
with  the  case  he  has  presented  in  clear 
and  powerful  language  all  the  considera- 
tions that  can  be  adduced  on  behalf  of 
the  appellants  for  the  decision  of  the 
question  ;  but,  giving  every  weight  to  the 
judgment  of  that  learned  Jadge,  I  am 
unable  to  agree  with  him  in  his  result, 
for  I  concur  with  the  Master  of  the  Rolls 
in  what  he  says  in  a  passage  of  his  judg- 
ment with  reference  to  the  impression 
that  any  ope  would  form  on  seeing  this 
title  and  having  the  knowledge  of  the 
existence  of  these  companies,  that  his  idea 
^  would  be  that  those  two  companies  had 
combined  together,  and  that  the  Man- 
chester Brewery  Company  had  ceased  to 
carry  on  business  as  a  separate  com- 
paay." 

I  agree  with  your  Lordships  in  think- 
ing that  the  question  for  the  decision  of 
the  Court  is  not  a  question  of  law,  but  a 
jury  question,  in  deciding  which  the 
Court  has  to  look  at  the  whole  of  the  sur- 
rounding circumstances  Cases  difier  so 
much  one  from  another  that  the  decision 


of  one  case  cannot,  in  my  view,  materially 
assist  in  the  decision  of  another. 

Appeal  dismissed. 


Solicitors — Firth  ic  Co.,  agents  for  Godfrey, 
Rhodes  k.  Bvans,  Halifax,  for  appellants ; 
Chester,  Broome  &  Griffitbes,  agents  for  Farrar 
&  Co.,  Manchester,  for  respondents. 

[Bsjtarted  hy  J,  Eyre  TkomptOTiy  Esq , 
Barrister-at-  Law, 


[IN  THE   COURT  OF  APPEAL.] 

LiNDLEY,   M.R.  '> 

Chitty,  L.J.  I  BiTS0x,/nr6j 

Vaughan  Williams,  L.J.  >    bitson  ». 

1898.  j         RITSON, 

Nov.  30.  J 

Mortgage  —  Partnership — Security  by 
Partner  for  Partnership  Debt — Death  of 
Mortgagor — Partnership  Assets  Sufficient 
to  Pay  Joint  Debts — Exoneration  of  Land 
Charged^Eeal  Estate  Charges  Act,  1854 
{Locke-King's  Act)  {17  dj  IS  Vict,  c.  113). 

Beal  estate  belonging  to  a  partner  and 
mortgaged  by  him  to  secure  a  partnership 
debt  is  not  primarily  liable  to  be  applied  in 
payment  of  the  mortgage  debt.  J f  at  the 
time  of  the  deatJt  of  that  partner  thejoirU 
assets  ofi^  sufficient  to  pay  the  joint  debts  in 
fuULy  no  liability  in  respect  of  the  mortgage 
faUs  on  his  estate.  A  dispute  between  the 
legatees  of  his  personalty  and  the  devisee  of 
the  mortgaged  land  as  to  the  incidence  of 
tlie  liability  is  therefore  not  a  dispute  be- 
tween ^'persons  claiming  through  or  under 
the  deceased  person,'^  vnMn  the  meaning  of 
Locke-King's  Act,  and  the  legatees  cannot 
call  upon  the  devisee  to  discharge  the 
mortgage. 

Decision  of  Romer,  J.  (67  L.  J.  Ch 
365 ;  [1898]  1  Ch.  667),  affirmed. 

Appeal  from  Romer,  J.  (reported  67 
L.  J.  Ch,  365 ;  [18981  ]  Ch.  667). 

J.  Bitson,  who  died  Septemher,  1897, 
hy  his  will  made  in  June,  1897,  gave  all 


Digitized  by 


Google 


78 


OHANGBBY  DIVISION. 


-     RiTSON,  In  re,  App. 

his  property  in  trust  for  his  wife  for  life, 
and  after  her  death  devised  certain  real 
estate  upon  trust  fior  his  eldest  son  abso- 
lutely, and  gave  his  personal  estate  upon 
trust  for  all  his  children  as  therein  men- 
tioned. The  will  did  not  in  any  way 
exempt  the  real  estate  from  payment  of 
charges  upon  it. 

The  testator  had  carried  on  business  in 
partnership  with  his  brother,  and  in  1894 
deposited  the  title-deeds  of  the  said  real 
estate,  which  formed  part  of  his  separate 
property,  with  the  bankers  of  the  partner- 
ship, to  secure  its  current  account,  giving 
at  the  same  time  a  memorandum  of  equit- 
able charge.  At  the  date  of  the  testator's 
death  a  considerable  sum  was  due  to  the 
bankers  in  respect  of  the  partnership's 
overdraft,  but  the  assets  of  the  partner- 
ship were  more  than  sufficient  to  answer 
all  its  debts,  including  the  overdraft. 

By  agreement  made  with  the  sanction 
of  the  Court  between  the  testator's  exe- 
cutors and  his  surviving  partner  for  the 
winding  up  of  the  partnership  and  the 
division  of  the  assets,  it  was,  amongst 
other  things,  agreed  that  the  debt  due  to 
the  bankers  should  be  paid  by  the  sur- 
viving partner  and  the  executors  in  pro- 
portion to  the  shares  in  which  the  sur- 
viving partner  and  the  testator  were  en- 
titled to  the  business. 

A  summons  was  taken  out  by  the 
trustees  and  executors  of  the  will  for 
determining  the  question  whether  such 
part  of  the  amount  due  from  the  part- 
nership to  the  bankers  and  secured  by 
the  memorandum  and  deposit  as  was  pay- 
able by  the  estate  of  the  testator  ought 
to  be  paid  out  of  the  real  estate  or  out  of 
his  share  of  the  assets  of  the  partnership. 

Romer,  J.,  held  that  the  debt  to  the 
bank  was  payable  out  of  the  partnership 
assets,  and  was  not  a  charge  on  the  tes- 
tetor's  real  estate,  and  therefore  that  no 
question  arose  under  Locke- King's  Act. 

Some  of  the  legatees  appealed. 

'Christopher  James  (with  him  Farwell, 
Q.C),  for  the  appellants.— The  debt  to 
the  bank  is  a  debt  owing  by  the  testator 
and  charged  on  his  real  estate.  It  is 
within  the  words  of  Locke-King's  Act, 
and  no  contrary  intention  of  the  testator 
iff  shewn.       This  is  a  dispute  between 


''different  persons  claiming  through  or 
under  the  deceased  person."  If  the  debt 
is  paid  entirely  out  of  the  partnership 
assets,  the  personalty  coming  to  the 
legatees  will  be  greatly  reduced.  If  the 
bfiuik  had  enforced  their  security  the  land 
would  not  have  been  exonerated.  The 
partnership  is  not  a  separate  entity,  so 
the  doctrine  of  principal  and  agent  does 
not  apply.  The  real  estate  is  primarily 
liable,  and  the  loss  &lls  on  the  personsd 
estate,  so  the  Act  applies. 

NiyoiMe,  Q.C.,  and  R,  F.  Norton,  for  the 
trustees  and  devisee  of  the  real  astate, 
were  not  called  upon. 

LiNDLEY,  M.R.^ — I  do  not  think  that 
any  member  of  the  Court  has  any  doubt 
about  this  point.  I  agree  with  Mr. 
Justice  Romer  that  when  the  ca.se  is 
really  understood  Locke- King's  Act  has 
nothing  to  do  with  it.  The  case  is  simple. 
There  is  a  partnership  with  joint  debts, 
and  one  of  the  partners  gives  to  a  bank  a 
separate  security  on  his  separate  estate 
for  the  joint  debt  of  the  firm.  That 
partner  dies,  and  when  he  dies  it  is  ascer- 
tained that  the  joint  assets  are  amply 
sufficient  to  pay  the  joint  debts.  The 
joint  debts,  notwithstanding  the  charge, 
which  is  immaterial,  have  to  be  paid 
primarily  out  of  the  joint  assets  if  there 
are  enough.  What  the  estate  of  the 
deceased  partner  is  concerned  with  is  what 
remains  of  the  partnership  assets  after 
payment  of  the  joint  debts,  including  the 
guarantee. 

The  order  made  by^  Mr.  Justice  Romer 
is  quite  right.  It  is  as  follows  :  **  This 
Court  doth  declare  that  the  memorandum 
of  deposit,  dated  the  15th  August,  1894, 
in  the  said  summons  mentioned,  extended 
to  the  debts  and  overdrafts  of  the  part- 
nership business  carried  on  by  the  testator 
and  Thomas  Smith  Ritson  only,  and  not 
to  the  private  debt  or  overdraft  of  the 
testator.  And  it  being  admitted  that  the 
assets  of  the  said  partnership  business 
were  sufficient  for  the  payment  of  all 
partnership  debts,  including  that  due  to 
the  bank,  this  Court  doth  declare  that 
such  last  mentioned  debt  is  payable  out  of 
such  partnership  assets,  and  not  out  of 
the  assets  of  the  testator,  and  that  no 
part  thereof  is  a  charge  on  the  real  estate 
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of  the  testator  comprised  in  the  said 
memorandnm." 

Thatappears  to  me  to  be  absolutely  right 
and  to  follow  his  line  of  thought  in  his 
judgment,  and  that  he  is  quite  right  when 
he  says,  ^'  The  case,  therefore,  is  not  one 
*  between  the  different  persons  claiming 
through  or  under  the  deceased  person', 
within  the  meaning  of  the  words  of  the 
Act.  The  only  right  of  the  executors  is 
to  have  paid  over  to  them  the  testator's 
share  of  the  surplus  assets  of  the  partner^ 
ship  " ;  and  then  he  goes  on  to  say  that  it 
would  be  very  different  if  the  joint  estate 
were  not  sufficient  to  pay  the  partnership 
debts  in  full. 

The  judgment  is  absolutely  right,  and 
the  case  is  not  within  the  scope  of  Locke- 
King's  Act  or  within  the  language  of  it, 
and  the  appeal  must  be  dismissed. 

CHirry,  L.J. — I  am  of  the  same  opi- 
nion for  the  reasons  given  by  the  Master 
•of  the  Rolls  and  by  Mr.  Justice  Bomer. 
The  debt  was  the  joint  debt  of  the  firm, 
and  the  assets  of  the  firm  in  the  hands  of 
the  surviving  partner  were  more  than 
sufficient  to  pay  the  joint  debts.  What 
was  the  interest  of  the  testator  in  the 
partnership  assets  ?  It  was  merely  to 
take  his  share  of  the  surplus  property, 
the  balance  remaining  after  paymeut  of 
the  joint  debts.  The  result  is  that  there 
is  no  charge  on  the  testator's  real  estate 
at  all ;  and  I  a^rree  that  within  the  mean- 
ing of  the  Act  there  is  no  dispute  between 
**  persons  claiming  through  or  under  the 
deceased  person." 

The  whole  &Uacy  appears  to  me  to  be 
this,  that  the  testator's  estate  is  assumed 
to  consist  of  that  of  which  it  does  not 
<consist  at  all. 

Yaughan  Williams,  L.J. — I  entirely 
agree.  The  Act  is  intended  to  apply 
where  there  are  different  persons  claim- 
ing through  or  under  the  deceased  person 
in  competition  with  each  other.  There 
must  be  a  difference  between  two  sets  of 
parties  claiming  under  the  testator.  It 
seems  to  me  that  the  Act  can  have  no 
^application  where  there  is  no  such  differ- 
ence ;  and  there  is  no  such  difference  here. 
The  joint  estate  is  solvent,  and  there  is 
no  question  in  the  distribution  of  the  tes- 


tator's estate  of  the  incidence  of  this 
liability  on  his  personalty.  There  is  no 
question  of  any  liability  falling  on  his 
personal  estate  in  this  respect,  and  there 
is  therefore  no  difference  between  the 
devisee  and  the  legatees. 

Appeal  dismissed 

Solicitors  —  Speechlj,  Mamford  k,  Rodgers, 
agents  for  Hayton  Sc  Simpson,  Cockermouthi 
for  all  parties. 

IReported  by  H.  C.  Roper,  Etq.^ 
BarriiUr'(U-Larv, 


Kekewich.  J.  1 

1898  >    WHITEFEIABS   FINANCUL 

Nov.   25.      3  COMPANY,  In  re. 

Company — Reconstrvxition — Scheme  to 
Issue  tartly  Paid-up  SShares  in  New  Com-- 
pany — No  Contract  Registered — Applica* 
tion  by  Some  Shareholders  to  File  Memo^ 
randum  in  Lieu  —  Practice  —  Motion  or 
Sum,mons — Companies  Act,  IS67  {^0  <t  SI 
Vict.  c.  131),  «.  2^— Companies  Act,  1898 
(61  (t  62  Vict,  c.  26),  8. 1. 

An  application  under  the  Companies 
Act,  1898,  should  be  heard  in  open  Court. 

Such  an  application  may  be  mxide  by 
the  holders  of  some  only  of  the  shares 
affected  in  respect  of  tlie  entire  issvs  of  such 
shares, 

W/iere  no  contract  in  writing  has  ever 
been  made  the  Court  can  under  subsec- 
tion 4  direct  a  memorandum  to  be  filed  in 
lieu  of  the  requisite  contract.  Form  oj' 
order  and  memorandum. 

Adjourned  summons. 

In  1898  an  old  company,  called  the 
Whitefriars  Financial  Co.,  a  thriving  con- 
cern, went  into  liquidation  with  a  view  to 
reconstruction  with  an  increased  capital, 
the  general  scheme  being  to  give  every 
holder  of  one  share  in  the  old  company 
two  shares  of  1^.  each  in  the  new  company, 
at  a  premium  of  5«.  and  with  a  liability 
of  5*,  on  each  share.  The  new  company 
was  incorporated  under  the  same  name  on 
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March  11,  1898,  and  9,196  shares  in  the 
new  company  were  issued  accordingly  to 
over  a  hundred  shareholders  in  the  old 
company.  It  was  not  considered  neces- 
sary at  the  time  to  have  a  contract  filed 
under  the  Companies  Act,  1867,  s.  25, 
and  no  contract  in  writing  was  ever  made 
for  the  purpose.  The  details  are  more 
fully  set  out  in  the  memorandum  in  the 
schedule  to  the  order  hereinafter  stated. 

This  was  a  summons  taken  out  under 
the  Companies  Act,  1898,  by  the  six 
directors  of  the  new  company,  who  held 
between  them  5,600  of  the  9,196  shares 
affected,  asking  that  in  lieu  of  the  requi- 
site contract  a  memorandum  in  writing 
mi^ht  be  filed  under  the  Companies  Act, 
1898,  as  to  all  the  9,196  shares.  The 
summons  was  served  on  the  company. 

The  summons  was  adjourned  into  Court, 
and  the  questions  discussed  were — first, 
whether  the  application  was  properly 
made  by  summons  or  motion  ;  secondly, 
whether  the  relief  could  be  granted  at  the 
instance  of  some  only  of  the  shareholders 
affected;  and  thirdly,  whether  on  the 
facts  the  case  was  within  section  1,  sub- 
section 4.^ 


(1)  The  Companies  Act,  1898,  s.  1,  is  as 
follows : 

Sub-aection  1 :  •*  Whenever,  before  or  after 
the  commencement  of  this  Act,  any  shares  in 
the  capital  of  any  company  under  the  Com- 
panies Acts,  1862  and  1890,  credited  as  fully 
or  partly  paid  up  ahall  have  been  or  may  be 
issued  for  a  consideration  other  than  cash,  and 
at  or  before  the  issue  of  such  shares  no  contract 
or  no  sufficient  contract  is  filed  with  the  Regis- 
trar of  Joint  Stock  Companies,  in  compliance 
with  section  25  of  the  Companies  Act,  1867, 
the  company  or  any  person  interested  in  such 
shares  or  any  of  them  may  apply  to  the  Court 
for  relief,  and  the  Court,  if  satisfied  that  the 
omission  to  file  a  contract  or  sufficient  contract 
was  accidental  or  due  to  inadvertence,  or  that 
for  any  reason  it  is  just  and  equitable  to  grant 
relief,  may  make  an  order  for  the  fllinsr  with 
the  Registrar  of  a  sufficient  contract  in  writing, 
and  directing  that  on  such  contract  being  fil^ 
within  a  specified  period  it  shall,  in  relation  to 
such  shares,  operate  as  if  it  had  been  duly  filed 
with  the  Registrar  aforesaid  before  the  issue  of 
such  shares." 

Sub-section  2:  "Any  such  application  may 
be  made  in  the  manner  in  which  an  application 
to  rectify  the  register  of  members  may  be  made 
under  section  86  of  the  Companies  Act,  1862, 
and  either  before  or  after  an  order  has  been 
made  or  an  effective  resglntion  has  been  passed 


RenshaWf  Q.C,  and  Poehinj  for  the> 
applicants  and  also  for  the  company. — 
!E^rst,  by  the  Companies  Act,  1898,  s.  1, 
sub-s.  2,  the  application  may  be  made  in 
the  same  manner  as  an  application  to 
rectify  the  register  under  the  Companies 
Act,  1862,  s.  35— that  is,  ''  by  motion 
...  or  by  application  to  a  Judge  sitting 
in  chambers."  In  Duffin  v.  Mexican 
Gold  and  Silver  Ore  Eeduction  Co.  [18901  ^ 
Chitty,  J.,  apparently  held  that  an  appli- 
cation under  section  35  should  be  by 
motion  and  not  by  summons.  A  sum- 
mons adjourned  into  Court,  however, 
ensures  the  same  publicity  as  a  motion. 
Secondly,  by  sub-section  1  the  applica- 
tion may  be  made  *'  by  the  company  or 
any  person  interested  in  such  shares  or- 
any  of  them."  The  holders  of  some  of 
the  shares  may  therefore  apply  in  respect 
of  the  entire  issue.  Thirdly,  the  case 
falls  within  sub-section  4 — first,  because 
no  contract  in  writing  was  ever  made;- 

for  the  winding  up  of  such  company,  and 
either  before  or  after  the  commencement  of 
any  proceedings  for  enforcing  the  liability  of 
such  shares  consequent  on  the  omission 
aforesaid,  and  any  such  application  shall,  if 
not  made  by  the  company,  be  served  on  the 
company. 

Sob-section  3:  "Any  such  order  may  be 
made  on  such  terms  and  conditions  as  the 
Court  may  think  fit,  and  the  Court  may  make 
such  order  as  to  costs  as  it  deems  proper,  and 
may  direct  that  an  office  copy  of  the  order  shall 
be  filed  with  the  Registrar  aforesaid,  and  the 
order  shall  in  all  respects  have  full  effect.'* 

Bub-section  4:  "Where  the  Court  in  any 
such  case  is  satisfied  that  the  filing  of  the  re- 
quibite  contract  would  cause  delay  or  incon- 
venience, or  is  impracticable,  it  may,  in  lieu 
thereof,  direct  the  filing  of  a  memorandum  in 
writing,  in  a  form  approved  by  the  Court,  speci- 
fying the  consideration  for  which  the  shares 
were  issued,  and  may  direct  that  on  such  me- 
morandum being  filed  within  a  specified  period 
it  shall  in  relation  to  such  shares  operate  as  if 
it  were  a  sufficient  contract  in  writing  within- 
the  meaning  of  section  25  of  the  Companies 
Act,  1867,  and  had  been  duly  filed  with  the- 
Registrar  aforesaid  before  the  issue  of  such 
shares.  The  memorandum  shall  before  the 
filing  thereof  be  stamped  with  the  same  amount 
of  ad  valorem  stamp  duty  as  would  be  charge- 
able upon  the  requisite  contract  unless  the: 
contract  has  been  produced  to  the  Registrar 
duly  stamped,  or  unless  the  Registrar  is  other- 
wise satisfied  that  the  contract  was  duly 
stamped. 

(2)  W.  N.  (1890),  lis. 
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and  secondly,  because  it  is  doubtfal 
whether  a  contract,  if  ooe  were  now 
made,  between  the  new  company  and  the 
liquidator  of  the  old  company  would  suffi- 
ciently protect  the  new  shareholders,  or 
whether  the  contract  ought  not  to  be 
between  the  actual  shareholders  and  the 
new  company.  It  is  true  that  by  sub- 
section 1  "  a  sufficient  contract "  may  be 
made  at  any  time ;  but  we  submit  that 
the  present  case  &ll8  within  the  words  of 
sub- section  4,  '^  Where  the  Court  is 
satisfied  that  the  filing  of  the  requisite 
contract  would  cause  delay  or  inconve- 
nience, or  is  impracticable." 

Ejskewich,  J.,  in  the  course  of  the 
argument,  said,  first,  that  an  application 
under  the  Act  ought  to  be  made  publicly 
and  heard  in  open  Court,  and,  therefore, 
that  if  made  by  summons  the  summons 
ought  to  be  adjourned  in  to  Court;  secondly, 
that  the  holders  of  some  only  of  the 
shares  afiected  could  apply  in  respect  of 
the  entire  issue;  and  thirdly,  that  the 
case  fell  within  the  terms  of  sub- 
section 4,  and  made  an  order  directing 
a  memorandum  to  be  filed  accordingly. 

The  order,  dated  November  25,  1898, 
waa  drawn  up  as  follows  : 

This  Court  being  satisfied  that  it  is  just  and 
equitable  to  grant  relief  in  respect  of  the  issue 
of  the  shares  in  the  memorandum  in  the  sche- 
dule of  this  order  referred  to  without  filinjr  any 
contract  and  that  it  is  impracticable  to  file  a 
contract  pursuant  to  section  26  of  the  Com- 
panies Act  1867  and  having  approved  of  the 
memorandum  (a  copy  of  which  is  set  forth  in 
the  schedule  hereto)  as  a  proper  memorandum 
to  be  filed  in  lieu  of  such  contract  Doth  pur- 
suant to  the  Companies  Act  1898  Order  that 
the  Whitefriars  Financial  Company  Limited  do 
within  twenty- eight  days  after  the  passing  and 
entering  of  this  order  file  such  memorandum 
with  the  Registrar  of  Joint  Stock  Companies 

And  it  is  ordered  that  such  memorandum 
upon  being  so  filed  shall  in  relation  to  such  of 
the  shares  in  the  said  company  as  are  mentioned 
or  referred  to  therein  operate  as  if  it  were  a 
sufficient  contract  in  writing  within  the  mean- 
ing of  section  25  of  the  Companies  Act  1867 
and  had  been  duly  filed  with  the  said  Registrar 
before  the  issue  of  such  shares. 

The  Schedule  above  referred  to : 
Memorandum  approved  by  the  Court  and  di- 
rected to  be  filed  by  order  dated  25th  November, 
1898,  made  in  the  matter  of  the  Whitefriars 
Financial  Company,  Limited,  specifying  the  con- 


sideration for  which  such  of  the  shares  in  the 
said  company  as  are  mentioned  or  referred  to. 
therein  were  issued. 

At  an  extraordinary  general  meeting  of  th& 
members  of  a  company  registered  under  the 
Companies  Acts  on  the  6th  of  April  1893  as  the 
Whitefriars  Financial  Company,  Limited  (here- 
inafter referred  to  as  "The  Old  Company") 
special  resolutions  were  duly  passed  and  at  a 
subsequent  extraordinary  general  meeting  of 
the  Old  Company  were  duly  confirmed,  whereby 
it  was  resolved  (inter  alia)  that  or  to  the  effect 
that  the  Old  Company  should  be  wound  up  and 
that  for  the  purpose  of  taking  over  the  assets- 
(as  from  January  1st  1898)  including  the  re- 
serve fund  and  liabilities  of  the  Old  Company, 
another  company  should  be  formed  and  regis- 
tered with  limited  liability,  under  the  Companies 
Acts,  1862  to  1893,  and  named  "The  White- 
friars Financial  Company,  Limited,"  having  a 
capital  of  50,000/.,  divided  into  60,000  shares  of 
1/.  each,  and  that  every  shareholder  in  the  Old 
Company  should  be  entitled,  upon  giving  notice,, 
as  in  the  said  resolutions  mentioned,  and  satis- 
fying his  liabilities  to  the  Old  Company,  to 
receive  in  exchange  for  each  share  held  by  him 
in  the  Old  Company  two  shares  in  the  New 
Company,  such  shares  to  be  issued  at  a  premium 
of  Bs.  per  share  and  on  the  footing  of  being 
paid  up  to  the  extent  of  15«.  per  share,  with  a 
liability  to  calls  to  the  extent  of  5«.  on  each 
share.  In  accordance  with  the  said  resolutions, 
the  New  Company  was  registered  under  the 
Companies  Acts,  1862  to  1893,  on  March  11,. 
1898,  and  shortly  after  its  incorporation  9,196 
shares  of  II.  each  in  the  New  Company,  being 
the  shares  numbered  as  hereinafter  mentioned, 
were  issued  to  shareholders  in  the  Old  Company 
at  a  premium  of  5t.  per  share,  and  on  the  foot- 
ing of  being  paid  up  to  the  extent  of  15s.  per 
frhare,  in  exchange  for  4,698  shares  in  the  Old 
Company  held  by  such  shareholders.  No  con- 
tract was  at  or  before  the  issue  of  such  shares, 
or  any  of  them,  filed  with  the  Registrar  of  Joint 
Stock  Companies  in  compliance  with  section  25 
of  the  Companies  Act,  1867. 

The  said  shares  being  numbered  as  follows — 
that  is  to  say  [Here  followed  a  table  of  the- 
denoting  numbers  of  the  9,196  shares.] 


Solicitor — A.  I.  Pidduck. 


{^Reported  by  A.  Cordery,  Esq.^ 
Harriet  er-at- Law, 
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J^ov.  25.     Dec.  16.  ) 

Infant — Costa  Against — Injunction — 
Passing  off  Goods — Fravd. 

Where  a  perpetual  injunction  has  been 
granted  to  restrain  an  infant  defendant 
from  passing  off  his  goods  as  those  of  the 
plaintiff,  the  infant  can  be  ordered  to  pay 
the  costs. 

Motion  to  settle  the  form  of  an  order 
granting  a  perpetual  injunction  against 
an  infant. 

The  action  was  brought  by  Maurice 
Woolf,  trading  as  "Woolf  Bros.,"  and 
carrying  on  business  as  a  tailor  at  Bar- 
bican, E.G.,  Edgware  BrOad,  and  else- 
where, to  restrain  the  defendant,  Joseph 
Woolf,  from  carrying  on  a  tailoring  busi- 
ness at  23  London  Street,  Greenwich, 
under  the  name  of  Woolf  Brothers,  and 
from  advertising  or  representing  that  his 
business  was  that  carried  on  by  the  plain- 
tiff, or  connected  with  it. 

The  defendant  was  an  infant  (appearing 
by  his  guardian  ad  litem),  and  had  adver- 
tised his  business  as  that  of  "Woolf 
Brothers,  the  noted  high-class  City 
tailors."  He  was  now  willing  to  under- 
take not  to  advertise  in  the  mode  com- 
plained of,  or  otherwise  so  as  to  lead 
people  to  believe  that  his  business  was  a 
branch  of  the  plaintiff  s  firm. 

The  case  came  before  the  Court  on 
November  25,  1898,  upon  a  motion  for 
an  interim  injunction,  and  the  Judge 
intimated  that  it  was  a  case  of  fraud  in 
which  a  perpetual  injunction  should  be 
assented  to,  and  that  counsel  for  the  infant 
could  with  propriety  consent  to  the  mo- 
tion being  treated  as  the  trial  of  the 
action.  Counsel  for  the  infant  was  not 
in  a  position  to  consent  to  this  at  once, 
and  the  Judge  then  said  that  if  this  con- 
sent was  obtained,  he  would  order  the 
infant  to  pay  the  costs  on  the  authority 
of  the  case  of  Chubb  v.  Griffiths  [isesV 
which  was  cited  at  the  conclusion  of  the 
case  by  the  counsel  for  the  application. 

The  defendant  subsequently  consented 
to  the  motion  being  treated  as  the  trial  of 

(1)  35  Beav.  127. 


the  action,  but  the  B^gistrar  wbs  unwilling 
to  settle  the  order  in  a  form  which 
directed  the  infant  to  pay  the  costs,  as 
it  did  not  appear  from  the  record  in  ther 
case  of  Chubb  v.  Griffiths  ^  that  the  defen- 
dant was  an  infant.  The  matter  now  came 
on  to  be  mentioned  again  at  the  request 
of  the  Registrar. 


t,  for  the  motion. — I  ask  that 
the  order  for  costs  may  go  against  the 
infiEUit.  The  case  of  ChvJbb  v.  GriffUhs^ 
about  which  there  seems  some  doubt 
whether  the  defendant  was  an  infant,  is 
referred  to  in  several  of  the  text-books 
on  practice,  such  as  Morgan  on  Costs^ 
Simpson  on  Infants,  as  an  authority  for 
ordering  a  fraudulent  infant  to  pay  costs. 
Lemprihe  v.  Lange  [l879]  ^  is  to  the  same 
effect,  where  Sir  Greorge  Jessel  ordered  an 
in&nt  defendant  to  pay  the  costs  of  the 
action.  There  the  infant  was  found  guilty 
of  fraud  by  obtaining  a  lease  of  a  house 
on  the  implied  representation  that  he  'was 
of  full  age.  Whether  the  defendant  in 
Chubb  V.  Griffiths  ^  was  really  an  in&nt 
or  not,  the  decision  there  did  go  to  the 
effect  that  infancy  does  not  protect  a 
defendant  from  paying  costs;  and  Lem- 
pri^e  V.  Lange  ^  is  a  direct  authority  in 
point.  The  case  of  Cory  v.  Gertcken 
[is  16]^  decided  that  an  infant  must  be 
held  liable  for  the  consequences  of  his 
fraud. 

Dennis^  for  the  defendant. — ^There  is 
little  authority  upon  this  point.  Chubb 
V.  Griffiths  *  is  the  only  case  cited  in 
the  text- books;  and  when  the  pleadings 
in  that  case  are  examined  it  appears  that 
there  is  no  statement  that  the  defendant 
was  an  infant.  The  case  of  Cory  v. 
Gertcken,^  upon  the  principle  of  which 
Chubb  V.  Griffiths  *  was  decided,  was  not 
a  case  of  costs  at  all.  There  is  a  difference 
in  holding  an  infant  liable  for  damage^  in 
tort,  and  holding  him  liable  for  costs  They 
are  not  a  liability  arising  from  the  original 
tort.  In  the  other  case  relied  upon  by  the 
plaintiff,  Lempriere  v.  Lange,^  the  defen- 
dant did  not  appear,  and  the  question  of 
costs  was  not  referred  to  in  the  argument 
at  all.  If,  therefore,  it  is  doubtful  upon 
principle   whether  the   order    asked   for 

(2)  12  Ch.  D.  675. 

(3)  2  Madd.  40. 
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should  be  made,  then  Lemprilre  v.  Lange  ' 
is  not  a  binding  authority,  as  the  order 
directing  the  in&nt  to  pay  costs  may  very 
well  have  been  made  per  incwriam.  The 
absence  of  orders  of  this  kind  in  practice 
is  a  strong  argument  against  makiug  any 
such  order,  as  there  must  have  been  many 
cases  in  which  a  defendant  would  have 
been  liable  to  pay  costs  but  for  the  fact 
of  his  being  an  in£ajit. 

Kekewich,  J. — There  is  something,  to 
my  mind,  inconsistent  with  strict  law  and 
common  fauness  in  saying  that  you  may 
pronounce  a  decree  against  an  infant,  but 
cannot  follow  it  by  ordering  him  to  pay 
the  costs.  The  question  is  whether  I  am 
prevented  in  law  firom  doing  that  which  I 
think  common  fairness  dictates  to  be  right. 
I  have  here  a  case  of  a  man  endeavouring 
to  pass  off  goods  as  those  of  the  plaintiff. 
There  are  cases  which  shew  that  an 
infant  has  been  ordered  to  pay  costs.  The 
case  of  Chubb  v.  Griffiths  ^  is  not  very 
satisfactory,  as  the  record  has  been  looked 
at  by  the  Registrar ;  and  notwithstanding 
that  the  decree  bears  on  the  face  of  it  the 
name  of  a  most  careftil  Registrar,  it  does 
not  appear  from  the  documents  that  the 
defendant  was  an  infant,  still  less  that  a 
guardian  ad  litem  was  defending  Mr. 
Archibald  Smith  appeared  as  counsel  "  for 
the  infant,"  according  to  the  report,  and 
urged  that  it  was  "  not  a  case  for  costs  as 
against  an  infant.*'  The  judgment  also  is 
a  little  puzzling,  because  the  Piaster  of  the 
Rolls  says :  '*  In  such  a  case,  I  am  of  opinion, 
upon  the  principle  laid  down  in  Cory  v. 
OertckeUf^  that  infaucy  cannot  protect  him 
from  paying  the  costs  of  this  suit." 

Now,  the  case  was  this-  that  the  infant 
defendant  had  advertised  and  sold  second- 
hand iron  safes  which  he  represented  and 
marked  an  manufactured  by  Mr.  Chubb ; 
but  they  were  not  of  Chubb*s  manufacture. 
He  said,  however,  that  it  was  done  in 
ignorance,  and  not  intended  to  deceive 
any  one.  I  do  not  find  that  the  case  helps 
me  much  It  does  not  give  the  principle 
on  which  the  defendant  had  to  pay  the 
costs ;  so  that  if  I  only  had  the  case  of 
Chfibb  V.  Griffiths  *  to  go  upon,  I  might 
hesitate  to  order  the  payment  in  the 
present  case. 

Then   I  find  that  there  is  a  case  of 


Zempriire  v.  LangeJ^  No  doubt  ther 
question  argued  there  was  a  question  of 
fraud.  It  was  an  action  against  an  infant 
who  had  obtained  the  lease  of  a  furnished 
house  by  representing  that  he  was  of  full 
age.  That  was  the  fraud.  The  main 
point  decided  was  this  :  It  was  held  that 
the  lease  must  be  declared  void  and  pos- 
session given  up,  and  the  defendant 
restrained  by  injunction  from  parting 
with  the  furniture,  but  that  he  was  not 
liable  for  use  and  occupation.  That  was 
the  main  point  in  the  case,  whether  the 
infant  could  be  made  liable,  and  the 
Master  of  the  Rolls  held  that  he  could 
not.  The  case  of  Cory  v.  Gericken,^  which 
was  cited  in  Chuhh  v.  Griffiiihs^  was  also 
cited  in  LemprOre  v.  Lange,^  When  the 
Master  of  the  Rolls  eventually  gave  judg- 
ment on  the  main  point,  he  said  that  the 
injunction  must  go,  and  "  the  defendant 
must  pay  the  costs  of  the  action."  Counsel 
for  the  defendant  in  the  present  case 
points  out  that  in  Lempriere  v.  Lange  ^ 
the  defendant  did  not  appear,  and  that 
the  point  as  to  whether  he  should  pay  the 
costs  was  not  argued  seriously  in  the  case, 
and  that  therefore  I  ought  not  to  consider 
that  case  as  a  binding  authority  upon  the 
principle.  I  do  not  think  I  can  take 
these  distinct  words  of  Sir  Gteorge  Jessel, 
who  knew  the  practice  and  the  law  as 
well  as  any  Judge  who  ever  sat  on  the 
Bench,  as  otherwise  than  a  judicial  de- 
claration that' the  defendant  was  liable  to 
pay  the  costs,  and  must  pay  them.  In 
the  case  of  Jones,  In  re  ;  Jones,  ex  parte 
[l88l],*  the  case  of  Chvhh  v.  Griffiths  *  was 
referred  to  by  Sir  George  Jessel,  and  he 
remarks  that  it  was  a  case  of  tort.  He 
does  not  take  that  opportunity  of  saying 
that  the  defendant  did  not  appear,  or 
ought  not  to  have  been  held  liable  to  pay 
costs.  That,  however,  does  not  go  very 
far;  but  it  shews  that  the  case  was  at 
least  brought  under  his  attention,  so  that 
he  had  the  opportunity  of  correcting  it  if 
he  considered  that  it  was  wrong.  The 
case  of  Lempriere  v.  Lange  ^  is  mentioned 
in  Seton  on  Judgments  (5th  ed.),  pp.  837 
and  1928,  but  it  does  not  give  the  form 
of  the  order  as  to  payment  of  costs.  I  am 
also  told  that  the  case  of  Chuhh  v.  GriffilJis  ^ 

(4)  50  L.  J.  Ch.  673 ;  18  Oh.  D,  109. 
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has  been  referred  to  in  several  of  the  text- 
books on  practice. 

I  do  not  think  that  if  there  is  anything 
to  be  said  against  the  principle  I  can 
listen  to  it.  I  must  take  it  to  be  now  the 
settled  practice,  and  the  order  must  there- 
fore go,  to  be  dated  from  to- day. 


Solicitors — Osborn  &  Osborn,  for  plaintiffs  ; 
Sheffield,  Son  &  Powell,  for  defendant. 


[Reported  hy  Q.  M<ioanj  Esq.^ 
Barrigter-at'Law, 


[IN  THK   COURT  OF  APPEAL.] 
LiNDLBY,  M.R.  ^ 

ChITTY,  L.J.  I  HOBBSy      HART 

Vauqhan  Williams,  L.  J.  >  and    co.    v, 

1898.  I     GROYEB. 

Nov.  16.  J 

Metropolis  —  Party-icaU  —  Notice  hy 
Building  Ovmer  —  Sufficiency  —  London 
Building  Act,  1894  (57  <S;  58  Vict.  c.  ccxiii.), 
88.  88,  89,  and  90. 

A  notice  given  hy  a  huUding  owner 
under  section  90,  euh-eection  1  of  the 
London  Building  Act,  1894,  in  respect  of 
a  party  structure  should  be  so  dear  and 
intelligible  that  the  adjoining  owner  may 
see  what  counter-notice  he  may  require  to 
give  under  section  90,  sub  sections  5  and  6. 

Appeal  from  decision  of  Channell,  J , 
sitting  as  vacation  Judge. 

The  plaintiff  were  owners  of  No  76 
Cheapside,  and  the  defendant  Grover  was 
owner  of  the  adjoining  house,  No.  75 
Cheapside,  and  there  was  a  wall  between 
the  two  properties,  which  was  admitted 
to  be  a  party-wall  within  the  meaning  of 
the  London  Building  Act,    1894.^     The 

(1)  The  London  Building  Act,  1894,  enacts : 

Section  88  :  "  The  building  onrner  shall  have 
the  following  rights  in  relation  to  party  strac- 
tnree  (that  is  to  say) : 

Sub-section  1 :  "  A  right  to  make  good  under- 
pin or  repair  any  party  structure  which  is 
defective  or  out  of  repair." 

Sub-section  2 :  **  A  right  to  pull  down  and 
rebuild  any  party  structure  which  is  so  far 


defendant  Grover,  being  desirous  of  alter- 
ing his  property,  on  September  2,  1898^ 

defective  or  out  of  repair  as  to  make  it  neces- 
sary or  desirable  to  pull  it  down." 

Sub-section  3 :  "A  right  to  pull  down  any 
timber  or  other  partition  which  divides  any 
buildings  and  is  not  conformable  with  the 
regulations  of  this  Act  and  to  build  instead  a 
party-wall  conformable  thereto." 

Sub-section  6  :  "  A  right  to  raise  and  under- 
pin any  party  structure  permitted  by  this  Act 
to  be  raised  or  underpinned  or  any  external 
wall  built  against  such  party  structure  upoxk 
condition  of  making  good  all  damage  occasioned 
thereby  to  the  adjoining  premises  or  to  the 
internal  finishings  and  de3orations  thereof  and 
of  carrying  up  to  the  requisite  height  all  flues- 
and  chimney-stacks  belonging  to  the  adjoining 
owner  on  or  against  such  party  structure  or 
external  wall." 

Sub-section  7 :  '*  A  right  to  pull  down  any 
party  structure  which  is  of  insufficient  strength 
for  any  building  intended  to  be  built  and  to- 
rebuild  the  same  of  sufficient  strength  for  the 
above  purpose  upon  condition  of  making  good 
all  damage  occasioned  thereby  to  the  adjoining 
premises  or  to  the  internal  finishings  and 
decorations  thereof." 

Sub-section  8  :  "  A  right  to  cut  into  any  party 
structure  upon  condition  of  making  good  all 
damage  occasioned  to  the  adjoining  premisea 
by  such  operation." 

Sub-section  10 :  "A  right  to  cut  away  or  take 
down  such  parts  of  any  wall  or  building  of  an 
adjoining  owner  as  may  be  necessary  in  conse- 
quence of  such  wall  or  building  overhanging, 
the  ground  of  the  building  owner  in  order  to 
erect  an  upright  wall  against  the  same  on  con- 
dition of  making  good  any  damage  sustained 
by  the  wall  or  building  by  reason  of  such 
cutting  away  or  taking  down." 

Sub-section  11:  "A  right  to  perform  any 
other  necessary  works  incident  to  the  connec- 
tion of  a  party  structure  with  the  premises 
adjoining  thereto.  .  .  ." 

Section  89,  sub-section  1 :  "  Where  a  build- 
ing owner  proposes  to  exercise  any  of  the  fore* 
going  rights  with  respect  to  party  structures 
the  adjoining  owner  may  by  notice  require  the 
building  owner  to  build  on  any  such  party 
structure  such  chimney  copings  jambs  or* 
breasts  or  flues  or  such  piers  or  recesses  or  any 
other  like  works  as  may  fairly  be  required  for 
the  convenience  of  such  adjoining  owner  and 
may  be  specified  in  the  notice  and  it  shall  be 
the  duty  of  the  building  owner  to  comply  with 
such  requisition  in  all  cases  where  the  execution 
of  the  required  works  will  not  be  injurious  to- 
the  building  owner  or  cause  him  unnecessary 
inconvenience  or  unnecessary  delay  in  the  exer- 
cise of  his  right." 

Sub-section  2:  '<Any  difference  that  arises- 
between  a  building  owner  and  adjoining  owner 
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fierved  a  notice  on  the  plaintiffs  which 
purported  to  be  a  notice  under  the 
London  Building  Act,  1894,  and  was  as 
follows:  "I,  the  undersigned,  being  the 
building  owner  of  No.  75  Cheapside,  in 
the  City  of  London,  hereby  give  you 
notice  that  upon  the  expiration  of  two 
months  from  the  date  hereof  I  intend  to 
exercise  the  rights  conferred  upon  the 
building  owner  by  section  88  of  the  above 
Act  in  respect  of  the  party  structure 
separating  No.  75  Cheapside  from  No.  76 
Cheapside  adjoining  thereto  on  the  east 
side  thereof — that  is  to  say.  To  execute 
such  of  the  following  works  to  the  said 
party  structure  as  may  on  survey  be 
found  necessary  or  desirable — namely,  to 
make  good,  underpin,  or  repair  the  same 
where  defective  or  out  of  repair,  to  pull 
down  and  rebuild  the  same  wholly  or  in 
part   if,  (1)  so  fistr  defective   or  out   of 

in  respect  of  the  execution  of  any  Buch  works 
flhall  be  determined  in  the  manner  in  which  dif- 
"ferences  between  building  owners  and  adjoining 
owners  are  hereinafter  directed  to  be  deter- 
mined." 

Section  90,  sub- section  1 :  **  A  building  owner 
ehall  not  except  with  the  consent  in  writing  of 
the  adjoining  owner  and  of  the  adjoining  occu- 
piers or  in  cases  where  any  wall  or  party 
stroctore  is  dangerous  (in  which  cases  the  pro- 
viaions  of  Part  IX.  of  this  Act  shall  apply) 
exercise  any  of  his  rights  under  this  Act  in 
respect  of  any  party  fence  wall  unless  at  least 
one  month  or  exercise  any  of  his  rights  under 
this  Act  in  relation  to  any  party  wall  or  party 
structure  other  than  a  party  fence  wall  unless  at 
least  two  months  before  doing  so  he  has  served 
on  the  adjoining  owner  a  party  wall  or  party 
stracture  notice  stating  the  nature  and  par- 
ticalars  of  the  proposed  work  and  the  time  at 
which  the  work  is  proposed  to  be  commenced." 

Sab-section  5 :  *<  Within  one  month  after  the 
receipt  of  such  notice  the  adjoining  owner  may 
verve  on  the  building  owner  a  notice  requiring 
him  to  build  on  any  such  party  structure  any 
workfl  to  the  construction  of  which  he  is  here- 
inbefore declared  to  be  entitled." 

Snb-section  6:  "The  last-mentioned  notice 
shall  specify  the  works  required  by  the  adjoin- 
ing owner  for  his  convenience  and  shall  if 
necessary  be  accompanied  by  explanatory  plans 
and  drawings." 

Snb-section  7:  ''If  either  owner  do  not 
within  fourteen  days  after  the  service  on  him 
of  any  notice  express  his  consent  thereto  he  shall 
be  considered  as  having  dissented  therefrom 
and  thereupon  a  difference  shall  be  deemed  to 
iiave  arisen  between  the  building  owner  and 
the  adjoining  owner." 


repair  as  to  make  such  operations  neces- 
sary or  desirable,  (2)  not  conformable 
with  the  regulations  of  the  said  Act, 
(3)  of  insufficient  strength  for  the  in- 
tended new  building ;  to  raise  or  under* 
pin  the  same  or  any  external  wall  built 
against  the  same  as  may  be  necessary  or 
desirable  for  the  intended  new  building ; 
to  cut  into  the  same  for  any  lawful  pur- 
pose; to  cut  away  or  take  down  such 
parts  of  any  wall  or  building  of  the  adjoin- 
ing owner  as  may  be  necessary  in  con- 
sequence of  the  same  overhanging  the 
ground  of  the  building  owner  in  order  to 
erect  the  intended  new  building ;  to  per- 
form any  other  necessary  works  incident  to 
the  connection  of  the  said  party  wall  with 
the  premises  adjoining  thereto — the  work 
to  be  commenced  on  December  27,  1898." 

The  plaintiffs  objected  to  this  notice, 
which  practically  included  all  the  rights 
given  to  a  building  owner  by  section  88 
of  the  London  Building  Act,  1894,^  as 
not  being  sufficiently  particular.  They 
accordingly  commenced  this  action,  and 
moved  that  the  defendants  should  be 
restrained  from  pulling  down,  cutting 
into,  underpinning,  raising,  or  otherwise 
improving  or  interfering  with  the  party- 
wall  between  Nos.  75  and  76  Cheapeide, 
and  from  appointing  any  surveyor  under 
section  91,  sub-section  3  of  the  London 
Building  Act,  1894,  until  the  trial  of  the 
action  or  further  order,  otherwise  than  in 
accordance  with  the  provisions  of  the 
London  Building  Act,  1894. 

Channel!,  J.,  thought  the  earlier  part 
of  the  notice  good,  but  doubted  whether 
the  defendants  ought  not  to  give  fuller 
particulars  as  to  the  raising  of  the  party 
structure,  and  made  an  oi^er  that  upon 
the  defendants  undertaking  not  to  act 
upon  that  part  of  the  notice  which  dealt 
with  raising  the  wall  without  giving  the 
plaintiffs  further  notice  (without  prejudice 
to  any  question),  and  to  give  the  plaintifis 
inspection  of  the  place  and  a  further  ten 
days  to  appoint  a  surveyor,  no  order 
should  be  made  except  that  the  costs  of 
the  motion  should  be  costs  in  the  cause. 

The  plaintiffs  appealed. 

MfdUgany  Q.C.^  and  Gatey^  for  the  ap- 
pellants.— ^The  defendants  are  not  entitled 
to  pull  down  the  party  structure  except 
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lifter  proper  notice  under  section  90  of  the 
London  Building  Act,  1894,  upon  receiv- 
ing which  the  adjoining  owner  may  give 
a  counter-notice.  We  are  embarrasiBed 
here  by  the  generality  of  the  notice  served 
upon  us. 

[LiNDLEY,  M.R. — We  all  agree  in  think- 
ing that  this  notice  is  bad,  and  that  we 
had  better  hear  the  other  side.] 

Alexander,  Q.O.,  and  A.  ff.  Jeeeel,  for 
the  respondents. — If  the  argument  of  the 
appellants  is  correct,  it  would  be  necessary 
to  pull  down  the  whole  building  to  ascer- 
tain the  exact  condition  of  the  party-wall 
before  a  sufficient  notice  could  be  given. 
The  sufficiency  of  the  notice  is  a  question 
for  the  surveyor  under  section  91  of  the 
Act. 

LiNDLET,  M.B.,  having  said  that  the 
notice  given  by  a  building  owner  ought 
to  be  so  clear  and  intelligible  that  the 
adjoining  owner  may  see  what  counter- 
notice  he  may  require  to  give,  and  Chitty, 
L.J.,  and  Vaughan  Williams,  L.J.,  con- 
curring, the  following  order  was  ultimately 
made  by  consent  in  accordance  with  the 
view  expressed  by  the  Court : 

The  defendants  undertaking  on  or  before 
November  23,  1898,  to  serve  an  amended  notice 
'stating  the  kind  and  extent  of  buildings  they 
propose  to  erect  and  to  give  the  plaintiffs  a 
month  from  service  of  the  amended  notice  for 
giving  their  counter-notice,  and  the  plaintiffs 
consenting  to  the  defendants  retaining  the 
benefit  of  the  notice  dated  September  2,  1 898, 
so  that  defendants  can  commence  work  on 
December  27,  1898,  this  Court  doth  by  consent 
order  that  all  further  proceedings  in  this  action 
be  stayed. 


Solicitors — Savery  &  Stevens,  for  appellants; 
Emanuel  Sc  Simmonds,  for  respondents. 

[Reported  by  A,  J.  Speneer,  Esq.y 
BarrUter-at-Zaw, 


M.,  In  re. 


Stirling,  J. 

1898. 

Oct.  26. 

Nov.  22. 

Trustee — Lunatie  not  so  Found — Ap- 
pointment  of  New  Trustee  —  Coneols  — 
Vesting  Order  —  Jurisdiction  —  Trustee 
Act,  1893  (56  d:  67  VicL  c.  53),  ss.  25,  41. 

Semble,  ike  High  Court  has  no  jurisdic' 
tion  under  the  Trustee  Act,  1893,  to  make 
a  vesting  order  in  the  case  of  a  lunatic 
trustee 

Where  Consols  were  standing  in  the  name 
of  the  surviving  trustee  of  a  settlement  who 
was  a  lunatic  not  io  found  by  inquisition^ 
the  Court  declined  to  make  a  vesting  order^ 
hut  appointed  new  trustees. 

Application  on  behalf  of  a  person  of 
unsound  mind  not  so  found  for  the  ap- 
pointment of  new  trustees  of  the  settle- 
ment  made  on  the  marriage  of  the  father 
and  mother  of  the  applicant,  and  for  a 
vesting  order  with  reference  to  a  sum  of 
nearly  5,000^.  Consols  standing  in  the 
name  of  the  surviving  trustee  of  the  settle- 
ment, who  was  also  a  lunatic  not  so  found. 

Kenyon  Parker,  for  the  applicant. — ^The 
question  is  whether  the  Trustee  Act, 
1893,  gives  the  Court  jurisdiction  to  make 
the  order,  or,  in  other  words,  whether 
the  old  jurisdiction  is  taken  away  or  stdl 
exists  side  by  side  with  the  jurisdiction 
conferred  by  the  Lunacy  Act,  1890. 
Prior  to  1890  the  Court  had  jurisdiction 
to  appoint  a  new  trustee  where  it  was 
expedient  to  do  so — Lemann's  TrustSy  In 
re  i;i883].^  There  Chitty,  L.J.,  following 
the  principle  laid  down  in  Bignold's  Settle- 
ment Trusts,  In  re  [i872],2  appointed  a 
new  trustee  under  the  Trustee  Act,  1850, 
and  also  made  a  vesting  order.  As  regards 
the  lunacy  jurisdiction,  the  present  case 
falls  imder  either  sub-section  c  or  d  of 
section  116  of  the  Lunacy  Act,  1890 
(53  Vict.  c.  5).  By  section  117  of  that 
Act  property  of  a  lunatic  may  be  sold, 
mortgaged,  or  dealt  with.  Section  118 
authorises  charges  for  permanent  improve- 
ments. Section  133  gives  power  to 
transfer  stock  of  the  lunatic.  Section  136 
gives  power  to  vest  the  right  to  transfer 
stock  or  to  sue  for  a  chose  in  action.    Con- 

(1)  62  L.  J.  Ch.  5G0 ;  22  Ch.  D.  633. 

(2)  41  L.  J.  Oh.  235 ;  L.  R.  7  Ch.  223. 
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sequentlj  the  same  junsdicfciou  has  been 
given  to  the  Judge  in  lunacy  ns  existed 
in  the  Court  of  Chancery  prior  to  1890. 
Section  141  authorises  him  to  appoint  new 
trustees  where  he  has  power  to  make  a 
vesting  order.  Section  143,  which  eaacts 
that  the  provisions  of  the  Act  as  to  vest- 
ing orders  are  not  to  affect  the  jurisdiction 
of  the  High  Court  as  to  any  infiint  lunatic 
trustee,  has  given  rise  to  the  apprehension 
that  the  object  of  the  Act  of  1890  was  to 
abolish  the  jurisdiction  of  the  Court  of 
Chancery  and  to  substitute  that  of  the 
lunacy  authority  wherever  a  sole  trustee 
was  a  lunatic.  It  is  the  only  section  that 
has  any  bearing  upon  the  present  case, 
which  does  not  come  within  the  sections 
(116-131)  headed  Management  and  Ad- 
ministration. Sections  133  and  143  only 
occur  under  the  heading  Vesting  Orders. 
The  Trustee  Act,  1893,  repealed  the  sec- 
tions of  the  earlier  Trustee  Acts  as  to  vest- 
ing orders  and  the  appointment  of  new 
trustees  by  the  Court  of  Chancery,  but 
by  sections  25  to  41  gave  similar  powers 
to  this  Court,  so  that,  notwithstanding  the 
Act  of  1890,  it  was  apparently  left  to  the 
parties  interested  to  apply  either  in  lunacy 
or  in  Chancery  as  they  might  think  fit. 
It  is  inexpedient  to  apply  in  lunacy  here, 
for  it  is  not  desirable  that  the  fact  of  the 
lunacy  should  be  known. 

Section  32  of  the  Act  of  1893  gives  the 
High  Court  jurisdiction  in  cases  with  re- 
gard to  which  there  was  a  doubt  whether 
such  Court  had  power  or  not.  The  word 
*'  lunatic "  is  not  mentioned  in  the  Act, 
and  tiie  effect  of  a  vesting  order  as  regards 
stock  is  not  stated  in  that  Act.  Section  3 
of  the  Trustee  Act,  1850  (13  &  14  Vict, 
c.  60),  which  was  repealed  by  the  Lunacy 
Act,  1890,  cMily  referred  to  lands— 'see 
Morgan's  Chancery  Acts  and  Orders  (6bh 
cd.),  p.  66.  The  ordinary  jurisdiction 
of  the  Court  under  the  Act  of  1850  was 
not  taken  away  by  the  fact  of  an  infant 
becoming  of  unsound  mind — Arrowsmith's 
Trusts,  In  re ;  Thwnpion,  In  re  [l858].^ 

[Stirling,  J. — ^At  the  time  of  the  pass- 
ing of  the  Act  of  1890  the  Court  of 
Chancery  apparently  had  no  jurisdiction 
to  appoint  a  trustee  in  the  place  of  one 
of  unsound  mind — see  Orrnerod,  In  re 
[1868].4] 

(3)  27  L.  J.  Ch.  704  ;  6  W.  R.  642. 

(4)  28  L.  J.  Ch.  55  ;  3  De  G.  &  J.  249. 


'  According  to  section  7  of  the  Act  of 
1850,  where  an  infeint  is  seised  the  Court 
of  Chancery  is  to  have  jurisdiction.  The 
case  of  a  trustee  of  great  age  and  infirmity 
was  held  to  be  within  section  32  of  that 
Act — Fhelps     SeUlement    Trusts,    In    re 

[1885].^ 

[Stirling,  J. — The  Lords  Justices  draw 
a  distinction  between  section  2  and  sec^ 
tion  32.  That  case  would  seem  to  shew 
that  if  the  facts  had  been  brought  within 
section  32,  Kay,  L.J.*s,  order  dismissing 
the  petition  would  have  been  right.] 

Arkle,  for  the    respondent,   the  next 
friend  of  the  trustee  of  unsound  mind. 
Cur.  adv.  vuU. 

Nov,  22. — Stirling,  J.,  after  stating 
the  facts,  continued :  The  question  is 
whether  the  Court  has  power  to  make 
such  an  order  under  the  Trustee  Act, 
1 893 .  Before  considering  the  powers  con- 
ferred by  that  Act,  it  is  necessary  to  see 
what  were  the  statutory  powers  of  the 
Court  at  the  time  when  it  was  passed. 

These  were  derived  under  the  Trustee 
Act,  1850,  and  the  Trustee  Extension 
Act,  1852  (15  &  16  Vict.  c.  55).  Sec- 
tions 3  to  6  of  the  Trustee  Act,  1850,  confer 
powers  of  making  vesting  orders  in  the 
case  of  lunatic  trustees  on  the  Lord 
Chancellor  entrusted  with  jurisdiction  in 
lunacy.  Section  3,  dealing  with  a  vesting 
order  as  to  lands,  says  that  "the  order 
shall  have  the  same  effect  as  if  the  trustee 
or  mortgagee  had  been  sane,  and  had  duly 
executed  a  conveyance  or  assignment  of 
the  lands  in  the  same  manner  for  the 
same  estate."  The  efiect  of  a  vesting 
order  as  to  stock  is  stated  in  section  26 
and  in  section  6  of  the  Trustee  Exten- 
sion Act.  Sections  7.  and  8  of  the  Act 
of  1850  deal  with  vesting  orders  as  to 
land  vested  in  infant  trustees  or  mort- 
gagees; and,  taking  section  7  again  as 
an  example,  it  provides  that  **  the  order 
shall  have  the  same  effect  as  if  the  infant 
trustee  or  mortgagee  had  been  twenty-one 
years  of  age,  and  had  duly  executed  a 
conveyance  or  assignment  of  the  lands  in 
the  same  manner  for  the  same  estate." 
Sections  9  to  12  deal  with  the  case  of  trus- 
tees out  of  the  jurisdiction.  Section  9, 
dealing  with  land,  taking  that  as  an 
exapiple  again,  provides  that  **  the  order 
(5)  65  L.  J.  Ch.  466;  31  Ch.  D.  351. 
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fihall  have  the  same  effect  as  if  the  trustee 
had  duly  executed  a  conveyance  or  assign- 
ment of  the  lands  in  the  same  manner 
and  for  the  same  estate."  Section  32 
contains  power  for  the  Court  of  Chancery 
to  appoint  new  trustees.  Sections  34  and 
35  enable  the  Court  to  make  vesting 
orders  upon  the  appointment  of  new 
trustees.  Section  34  provides,  with  re- 
spect to  vesting  orders  as  regards  lands, 
that  ''such  order  shall  have  the  same 
effect  as  if  the  person  or  persons  who 
before  such  order  were  the  trustee  or 
trustees  (if  any)  had  duly  executed  all 
proper  conveyances  and  assignments  of 
such  lands  for  such  estate."  Section  1  of 
the  Trustee  Extension  Act,  1852,  autho- 
rises the  Court  of  Chancery,  in  the  case 
of  sales  ordered  by  that  Court,  to  make 
vesting  orders;  and  it  provides  that 
^' every  such  order  shall  have  the  same 
effect  as  if  such  person  so  seised  or  pos- 
sessed or  entitled  had  been  free  from  all 
disability,  and  had  duly  executed  all  proper 
conveyances  and  assignments  of  such  lands 
for  such  estate."  Section  10  provides  that 
**  In  every  case  in  which  the  Lord  Chan- 
cellor entrusted  as  aforesaid  has  jurisdic- 
tion under  this  Act,  or  the  Trustee  Act, 
1850,  to  order  a  conveyance  or  transfer  of 
land  or  stock,  or  to  make  a  vesting  order, 
it  shall  be  lawful  for  him  also  to  make  an 
order  appointing  a  new  trustee  or  new 
trustees,  in  like  manner  as  the  Court  of 
Chancery  may  do  in  like  cases,  without  it 
being  necessary  that  the  order  should  be 
made  in  Chancery  as  well  as  in  lunacy,  or 
be  passed  and  entered  by  the  Registrar  of 
the  Court  of  Chancery."  Consequently, 
there  was  there  conferred  for  the  first 
time  on  the  lunacy  authorities  the  power 
of  appointing  new  trustees,  as  well  as 
making  vesting  orders.  Under  these  Acts 
it  appears  to  have  been  established  that, 
as  a  general  rule,  where  a  vesting  order 
was  required  by  reason  of  a  trustee  being 
of  unsound  mind,  the  lunacy  jurisdiction 
liad  to  be  resorted  to — see  Davidaon,  In  re 

il85o1,^  Good  Intent  Benefit  Society^  In  re 
1854],^  Ormerod^  In  re,*  Maeon,  In  re 
isisy  and  Martin^  In  re  [i887].*    It 
was,  however,  held  that  where  the  trustee 

(6)  20  L.  J.  Ch.  644. 

(7)  2  W.  R.  671. 

(8)  44  L.  J.  Ch.  678 ;  L.  R.  10  Ch.  273. 

(9)  66  L.  J.  Cb.  696 ;  84  Ch.  D.  618. 


of  unsound  mind  was  also  an  infant  the 
jurisdiction  conferred  on  the  Court  of 
Chancery  by  section  7  of  the  Trustee  Act, 
1850,  might  be  exercised — ArrowsmitKa 
TrtMtiy  In  re  ;  Thompeon^  Inre^;  and  the 
like  conclusion  was  arrived  at  where  the 
lunatic  trustee  was  out  of  the  jurisdiction — 
Gardners  Trusts,  In  re  [i878].*®  I  read 
a  few  words  from  the  judgment  of  Sir 
George  Jessel,  M.R.,  in  that  case  to  shew 
how  that  conclusion  was  arrived  at.  He 
says :  ''  The  9th  section  of  the  Act  says 
that  when  the  trustee  is  out  of  the  juris- 
diction the  Court  of  Chancery  may  make 
a  vesting  order ;  and  the  3rd  section  says 
that  when  the  trustee  is  a  lunatic  the 
Judges  in  lunacy  may  make  a  vesting 
order.  When  you  read  the  two  sections 
together  they  evidently  mean  this,  that 
when  a  lunatic  trustee  is  within  the 
jurisdiction  the  Judges  in. lunacy  should 
make  the  order,  but  that  when  he  is  out 
of  the  jurisdiction  the  Court  of  Chancery 
— now  the  Chancery  Division — may  alone 
make  the  order,  just  as  in  the  case  of  any 
other  trustee  out  of  the  jurisdiction."  It 
was  also  held  that  where  the  legal  estate 
in  land  sold  under  the  order  of  the  Court 
of  Chancery  was  vested  in  a  person  of 
unsound  mind  not  so  found,  the  Court  of 
Chancery  had  power  to  make  a  vesting 
order  under  section  1  of  the  Trustee  Act, 
IS52— Herring  v.  Clark  [1868].**  In 
cases  where  the  lunacy  junsdiction  was 
resorted  to  for  a  vesting  order,  and  the 
appointment  of  a  new  trustee  was  also 
required,  it  was  the  usual  course  to  make 
the  order  both  in  lunacy  and  in  Chancery ; 
but  wherever  section  10  of  the  Trustee 
Extension  Act,  1852,  was  applicable,  the 
order  was  properly  made  in  lunacy  alone — 
Owen,  In  re  [i869j.**  If  no  vesting  order 
was  required,  the  Court  of  Chancery  had 
power  to  appoint  a  new  trustee  in  the 
place  of  one  who  had  become  lunatic — 
Boyce,  In  re  [i864],**  Sparrow,  In  re 
[i870],**  Vickers'  TrusU,  In  re  [i876],»* 
and  Martin,  In  re? 

It  has  been  suggested  that  a  reason 
why    it  was    held    that    the    Court    of 

(10)  10  Ch.  D.  29. 

(11)  L.  R.  4Ch.l67. 

(12)  L.  R.  4  Ch.  782. 

(13)  33  L.  J.  Ch.  390 ;  4  De  G.  J.  &  S.  205. 

(14)  L.  R.  5  Ch.  662. 

(15)  46  L.  J.  Ch.  16 ;  3  Ch.  D.  112; 
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Clianoery  had  no  power  to  make  a  vest- 
ing order  on  the  appointment  of  a  new 
trustee  in  the  case  of  a  lunatic  is  to  be 
found  In  the  language  of  section  34 
stating  the  effect  of  the  vesting  order. 
It  is  true  that  there  are  no  words  which 
expressly  refer  to  the  freedom  of  the  old 
trustees  from  disability,  but  such  words 
are  equally  absent  in  sections  7  and  9, 
tinder  which  it  was  held  that  the  Court 
of  Chancery  might  make  vesting  orders, 
although  the  trustee  was  of  unsound 
mind.  Again,  the  terms  of  section  26  of 
the  Trustee  Act,  1850,  and  section  6  of 
the  Trustee  Act,  1852,  with  reference  to 
vesting  orders  of  stock,  are  the  widest 
possible ;  yet  Ormerody  In  rt^  shews  the 
opinion  of  the  Court  of  Appeal  to  have 
been  that  the  Court  of  Chancery  had  no 
power  to  make  a  vesting  order  either  as 
regards  realty  or  personalty.  Finally,  the 
absence  of  such  words  was  not  regarded 
by  the  Master  of  the  Rolls  in  Ga/rdnev^a 
Trusts,  In  re,^®  as  an  obstacle  to  his 
making  an  order. 

This  beiug  the  state  of  the  law,  there 
was  passed  in  1890  the  Lunacy  Act,  1890, 
which,  by  section  342,  repealed  (iiUer 
alia)  all  the  sections  of  the  Trustee  Act, 
1850,  and  the  Trustee  Extension  Act, 
1852,  which  conferred  on  the  lunacy 
authority  powers  of  making  vesting 
orders  or  appointiug  new  trustees,  and 
substituted  for  them  a  new  series  of 
enactments  contained  in  sections  133  to 
142  (both  inclusive),  conferring  similar  or 
extended  power  on  the  Judge  in  lunacy. 
Section  143  is  as  follows:  "The  pro- 
visions of  this  Act  as  to  vestiug  orders 
shall  not  affect  the  jurisdiction  of  the 
High  Court  as  to  any  lunatic  trustee  or 
mortgagee  who  is  an  infant.*' 

It  is  remarkable  that  nothing  is  said 
as  to  the  power  of  the  High  Court  in  the 
case  of  lunatic  trustees  out  of  the  juris- 
diction (see  Gardner's  Trusts,  In  re  *®)  or 
under  section  1  of  the  Trustee  Extension 
Act,  IS52  — Herring  v.  Clark.^^  The 
section  appears,  however,  to  shew  that  it 
was  not  the  object  of  the  Lunacy  Act, 
1890,  to  extend  the  jurisdiction  of  the 
High  Court  as  regards  the  making  of 
vesting  orders  in  the  case  of  lunatic 
trustees.  The  result,  therefore,  was  that, 
from  the  passing  of  the  Lunacy  Act, 
Vol.  68.— Chako. 


1890,  down  to  the  passing  of  the  Trustee 
Act,  1893,  the  High  Court  had  no  power 
to  make  a  vesting  order  in  the  case  of  a 
lunatic  trustee  which  that  Court  did  not 
possess  before  the  Lunacy  Act,  1890, 
came  into  operation. 

By  section  51  of  the  Trustee  Act,  1893, 
the  sections  of  the  Trustee  Act,  1850,  and 
the  Trustee  Extension  Act,  1852,  which 
conferred  on  the  Court  of  Chancery  power 
to  make  vesting  orders  and  appoint  new 
trustees,  were  repealed,  and  there  were 
substituted  for  them  a  series  of  enact- 
ments contained  in  sections  25  to  41  (both 
inclusive)  conferring  on  the  High  Court 
powers  similar  to  those  given  by  the 
repealed  sections  of  the  Trustee  Acts. 
The  contention  on  behalf  of  the  applicant 
is  that  the  power  of  the  High  Court  has 
been  extended  by  those  sections,  so  that 
whereas  prior  to  1893  that  Court  had  no 
power  to  make  a  vesting  order  on  the 
appointment  of  a  new  trustee  in  the  place 
of  a  person  of  unsound  mind,  it  now  has 
jurisdiction  so  to  do.  The  language  of 
section  32  of  the  Act  of  1893  is  in  some 
respects  wider  than  that  of  section  34  of 
the  Trustee  Act,  1850;  it  expressly  refers 
in  some  cases,  though  not  in  all,  to  the 
capacity  of  the  trustee.  The  reason, 
however,  why  it  was  held  that  the  Trustee 
Act,  1860,  conferred  no  jurisdiction  on 
the  Court  of  Chancery  to  make  a  vesting 
order  where  the  trustee  was  of  unsound 
mind  was  not  (as  I  have  shewn)  the  pre- 
sence or  absence  of  words  referring  to 
incapacity  from  unsoundness  of  mind,  but 
the  existence  in  the  Act  of  1850  of  clauses 
which  dealt  specially  with  the  case  of  such 
trustees.  Such  clauses  are  not  found  in 
the  Trustee  Act,  1893,  but  they  do  exist 
in  the  Lunacy  Act,  1890.  The  Trustee 
Act,  1893,  does  not  expressly  deal  with 
incapacity  on  the  part  of  a  trustee  caused 
by  unsoundness  of  mind.  The  Lunacy 
Act,  1890,  and  the  Trustee  Act,  1893, 
are  simply  statutes  consolidating  the 
existing  enactments  with  reference  to 
lunatics  and  trustees  respectively ;  and 
looking  at  the  history  of  the  legislation 
on  the  subject,  I  have  been  unable  to 
satisfy  myself  that  the  general  terms  used 
in  the  latter  Act  were  intended  to  confer 
a  jurisdiction  which  down  to  that  time 
the  High  Court  had  not  enjoyed. 
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M.,  In  re. 

Seeing  the  great  importance  which 
attaches  to  vesting  orders  and  the  un- 
desirability  of  their  being  made  by  Courts 
whose  jurisdiction  is  open  to  doubt,  I 
think  that  the  safe  and  proper  course  in 
the  present  case  is  to  abstain  from  making 
a  vesting  order,  and  so  bring  the  present 
decision  under  the  review  of  a  higher 
Court,  by  which  I  trust  that  the  ques- 
tion will  be  set  at  rest.  At  the  same 
time  I  consider  that  I  have  jurisdiction 
to  appoint  a  new  trustee,  and  am  willing 
to  do  so  if  the  applicant  desires  it. 

[His  Lordship  subsequently,  on  the  re- 
quest of  counsel  fortheapplicaAit,appointed 
new  trustees.] 

Solicitors — Trower,  Freeling  &  Parkin,  for  ap« 
plicant;  Field,  Boscoe  8c  Go.,  agents  for 
Gibbons  Sc  Arkle,  Liverpool,  for  respondent. 

IReported  by  W.  A.  GJ  Woods,  Esq., 


North,  J.  "^ 

1898.         >ASTLEY  V.    NEW   TIVOLI,    Ulff. 

Dec.  9, 16.  J 

Company — Director  —  DtsqucUification 
— Pkuse  of  Profit  vmder  the  Company — 
D^fentures — Thruateeahtp  of  Covering  Deed 
— Remuneration. 

The  trusteeship  qf  a  deed  covering  or 
securing  debentures,  the  trustees  of  which 
deed  oflre  appoirUed  and  paid^  though  not 
removable,  by  the  company,  is  a  place  of 
profit  under  the  company^  within  the  mean- 
ing of  an  artide  vacating  a  director's 
office  ^^  if  he  accepts  or  holds  any  other 
offijcn  or  place  of  profit  under  the  cam- 
panyJ* 

Motion  by  the  plaintiff,  a  director  of  the 
defendant  company,  for  an  injunction  to 
restrain  the  defendants,  {scilicet)  the  com- 
pany, and  the  remaining  directors,  from 
excluding  the  plaintiff,  or  preventing  him 
from  acting  as  a  director  of  the  defendant 
company,  and  from  acting  upon  or  carry- 
ing into  effect  any  resolution  passed  or 
^•lleged  to  have  been  passed  by  the  defen- 


dant directors  purporting  to  exclude  him 
from  the  board. 

The  company  was  registered  on  May  28, 
1881,  the  plaintiff  being  a  director. 

The  capital  was  70,000/.,  divided  into 
14,000  shares  of  U.  each,  and  30,000/.  11 
per  cent,  debentures. 

These  debentures  were  secured  by  a 
trust  deed,  of  which  two  of  the  directors — 
namely,  Messrs.  Gorton  and  Newson 
Smith — were  trustees,  and  received  remu- 
neration. 

The  articles,  so  &r  as  material,  were  as 
follows : 

'*  64.  Any  debentures,  debenture-stock, 
or  other  instruments  for  securing  the  pay- 
ment of  money,  issued  by  the  company, 
may  be  so  framed  that  the  moneys  thereby 
secured  shall  be  assignable  free  from  any 
equities  between  the  company  and  the 
person  to  whom  the  -same  may  be  issued, 
and  may  be  secured  by  any  mortgage  or 
mortgages  in  fitvour  of  trustees  or  other- 
wise as  the  company  may  think  fit.  Such 
trustees  may  be  paid  such  remuneration 
as  the  company  may  think  fit.'' 

''  101.  The  directors  shall  be  paid  all 
travelling  expenses  and  other  actual  out- 
lay on  behalf  of  the  company  sanctioned 
by  the  board,  and,  exclusive  of  any  manag- 
ing director,  shall  be  entitled  to  receive 
out  of  the  moneys  of  the  company  a  fixed 
remuneration  at  the  rate  of  200Z.  per 
annum  for  each  director;  and  in  the 
event  of  the  net  profits  realised  by  the 
company  at  the  end  of  any  financial  year 
exceeding  the  rate  of  10/.  per  centum  per 
annum  on  the  paid-up  and  subsisting 
share  capital  of  the  company,  the  directors 
shall  be  entitled  to  divide  amongst  them, 
by  way  of  commission,  a  further  sum  of 
50/.  per  annum  for  every  1/.  per  centum 
of  the  net  profits  of  the  company  on  such 
share  capital." 

'*  104.  The  office  of  a  director  shall  be 
vacated :  (a)  If  he  accepts  or  holds  any 
other  office  or  place  of  profit  under  the 
company  (except  that  of  managing  di- 
rector)." 

"111.  The  company  may  .  .  .  remove 
any  director  before  the  expiration  of  his 
period  of  office.  ... 

"114.  The  subscribers  to  the  memoran- 
dum of  association,  or,  in  de&ult  of  appoint- 
ment by  them,  the  directors  may  from  time 
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to  time  appoint  a  managing  director,  .  .  . 
and  the  directors  may  from  time  to  time 
remove  or  dismiss  him  from  office.  .  .  . 

*^  115.  A  managing  director  .  .  .  shall 
...  be  subject  to  the  same  provisions 
as  to  .  .  .  removal  as  the  other  direc- 
tore.  .  .  . 

"  126.  If  any  of  the  directors  shall  be 
called  upon  to  perform  extra  services,  or 
to  make  any  special  exertions  in  going  or 
residing  abroad  for  any  of  the  purposes  of 
the  company,  or  the  business  thereof,  the 
company  shall  remunerate  the  director  or 
directors  so  doing,  either  by  a  fixed  sum 
or  by  a  percentage  of  profits,  or  other- 
wise as  may  be  determined  by  agreement 
between  such  directors  and  the  board. 
Such  remuneration  may  be  either  in  ad- 
dition to  or  in  substitution  for  his  or 
their  share  in  the  remuneration  as  herein- 
before provided. 

*' 127.  The  company  may  make  any  con- 
tracts with  any  of  the  directors  upon 
such  terms  as  the  directors  shall  think  fit ; 
and  a  director  shall  not,  by  reason  of  the 
fiduciary  relation  subsisting  between  him 
and  the  company,  be  accountable  for  any 
profit  made  by  him  in  respect  of  any  such 
contract,  nor,  subject  to  the  following 
proviso,  in  respect  of  any  other  contract 
made  with  the  company,  in  the  profits  of 
which  he  participates,  or  in  which  he  is 
otherwise  interested;  provided  that  the 
&ct  of  his  being  so  interested  therein 
and  the  nature  of  his  interests  be  fully 
and  &irly  disclosed  by  him  at  the  meet- 
ing of  the  directors  at  which  the  contract 
is  determined  on,  if  his  interest  then 
exists,  or,  in  any  other  case,  if  before 
acquiring  such  participation  in  profits  or 
other  interest,  his  intention  to  acquire  the 
same  is  made  known  to  and  approved  of 
by  a  resolution  of  the  directors  at  a  duly 
constituted  meeting,  and  that  in  the 
matter  of  such  contract  he  do  not  act  as  a 
member  of  the  board." 

''129.  The  management  of  the  business 
and  the  control  of  the  company  shall  be 
vested  in  the  directors,  who,  in  addition 
to  the  powers  and  authorities  by  these 
presents  expressly  conferred  upon  them, 
may  exercise  all  such  powers,  and  do  all 
such  acts  and  things  as  may  be  exercised 
or  done  by  the  company,  and  are  not 
hereby   or    by    the    statutes   expressly 


directed  or  required  to  be  exercised  or  done 
by  the  company  in  general  meeting,  but 
subject,  nevertheless,  to  any  regulations 
from  time  to  time  made  by  the  company 
in  general  meeting ;  provided  that  no  re- 
gulation shall  invalidate  any  prior  act  of 
the  directors  which  would  have  been  valid 
if  such  regulation  had  not  been  made. 

"130.  Without  prejudice^ to  the  general 
powers'  conferred  by  the  last  preceding 
clause,  it  is  hereby  expressly  declared  that 
the  directors  shall  have  the  following 
powers: 

*'  (5)  They  may  appoint,  and  at 
their  discretion  remove  or  suspend,  such 
managers,  secretaries,  officers,  clerks, 
agents,  and  servants  for  permanent,  tem- 
porary, or  special  services,  as  they  may 
from  time  to  time  think  fit,  and  may 
determine  their  duties  and  ^x  their  sala- 
ries or  emolument,  and  may  require  secu- 
rity in  such  instances  and  to  such  amount 
as  they  think  fit. 

**  (6)  They  may  appoint  any  person  or 
persons  to  accept  and  hold  in  trust  for 
the  company  any  property  belonging  to 
the  company,  or  in  which  it  is  interested, 
and  may  execute  and  do  all  such  deeds 
and  things  as  may  be  requisite  to  vest  the 
same  in  such  person  or  persons,  and  may 
remunerate  such  person." 

On  February  28,  1895,  a  prospectus 
was  issued  to  all  the  shareholders  inviting 
subscriptions  for  an  issue  of  55,000^. 
6  per  cent,  debentures  of  601,  to  redeem 
the  previous  issue  and  an  existing  mort- 
gage. The  prospectus  stated  that  the 
debentures  would  be  secured  by  a  trust 
deed,  the  form  of  which  and  of  the  deben- 
tures might  be  inspected  at  the  offices  of 
the  company. 

By  this  trust  deed  dated  September  3, 
1895,  Henry  Newson  Smith  and  the 
plaintiff  were  appointed  trustees  for  the 
debenture-holders,  and  it  was  declared 
(clause  33)  that  the  statutory  power  of 
appointment  of  new  trustees  should  be 
vested  in  the  company,  provided  that  the 
trustees  so  appointed  should  be  persons 
approved  of  by  a  resolution  of  the  deben- 
ture-holders passed  as  therein  mentioned, 
and  (clause  34)  that  on  December  31  in 
every  year  the  company  should  pay  the 
trustees  the  sum  of  105^.,  to  be  divided 
equally  between  them  as  and  by  way  of 
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annual  remuneration  for  their  services  as 
trustees. 

At  the  general  meeting  of  August  5, 
1896,  it  was  the  plaintiff's  turn  to  retire 
from  the  directorship.  It  appears  from 
the  report  in  the  FinaneicU  Nwfs  of 
August  6,  1896,  which  was  read  in 
evidence,  that  the  attention  of  the  meet- 
ing was  pointedly  called  to  the  offices 
held  by  Mr.  Newson  Smith,  including  the 
trusteeship  in  question,  and  that  the 
plaintiff  stated  that  he  was  as  guilty  in 
that  respeot  as  Mr.  Newson  Smith. 

Notwithstanding  this  statement,  the 
plaintiff  was  unanimously  re-elected. 

On  November  18,  1898,  the  defendant 
directors  passed  a  resolution  excluding 
the  plaintiff  from  the  board  in  reliance  on 
article  104. 

On  December  3,  1898,  the  plaintiff 
issued  a  writ,  and  served  the  above  notice 
of  motion  to  restrain  such  exclusion. 

On  December  12,  1898,  the  company 
passed  a  special  resolution  removing  the 
plaintiff,  if  still  a  director,  from  his  office, 
so  that  the  matter  became  a  question  of 
costs. 

Swinfen  Eady,  Q.C.,  and  A.  W.  Rowden, 
for  the  plaintiff. — The  trusteeship  is  not 
an  "office  or  place  of  profit  under  the 
company."  The  company  cannot  remove  a 
trustee,  and  can  only  appoint  new  trustees 
approved  by  the  debenture-holders.  The 
payment  of  remuneration  is  of  course 
thrown  on  the  company,  who  are  in  the 
position  of  mortgagors.  This  does  not 
place  the  trustees  '*  under  the  company  " 
within  article  104.  If  they  are  under 
any  one  they  are  under  the  debenture- 
holders.  I^  however,  article  104  does 
apply,  and  the  directorship  was  vacated, 
the  plaintiff's  re- election  cured  the  pre- 
vious loss  of  office — Dawson  v.  African 
Consolidated  Land  and  Trading  Co. 
[1897J.1 

[North,  J.— The  language  of  article  96 
in  that  case  was  very  different.  In  the 
present  case  I  don't  see  how  the  plaintiff 
accepted  any  office  or  place  of  pi'otit  after 
his  re-election.  But  he  held  such  an  office 
or  place.] 

The  trusteeship    is    an    extra  service 

(1)  67  L.  J.  Ch.  47;  [1898]  1  Ch.  6. 


within  article  126,  and  the  remuneration 
does  not  vacate  the  directorship. 

Profits  fairly  disclosed  are  allowed  under 
article  127. 

BuMeyj  Q.(7.,  and  Moflrk  Romer^  for  the 
defendants. — ^The  meeting  of  August  5, 
1896,  could  not  in  law,  and  did  not  in 
fact,  re-elect  the  plaintiff,  who  was  dis- 
qualified under  article  104.  Unless  and 
until  altered  by  special  resolution^ 
article  104  bound  the  company,  and  the 
election,  if  a  fact,  was  void. 

But  in  reality  no  effective  election  took 
place.  The  attention  of  the  meeting  was 
not  properly  called  to  the  fact  that  the 
plaintiff  was  a  trustee  for  the  debenture- 
holders.  Even  if  the  meeting  had  been 
made  aware  of  this  special  point,  which 
was  not  on  the  agenda,  they  could  not 
have  bound  absentees  without  notice. 

The  trusteeship  is  an  office  under  the 
company.  The  company  (article  64)  or 
its  directors  (article  129)  create  the  office, 
appoint  the  trustees,  and  fix  the  re- 
muneration. The  debenture-holders  have 
no  authority  over  the  trustees  except  to 
enforce  their  debentures. 

[North,  J. — Is  it  an  office  at  all )  Is 
the  trustee  an  officer  of  the  company  ?] 

I  should  say  he  was. 

[North,  J. — Is  he  an  officer  within  the 
misfeasance  sections  of  the  Companies 
Acts — Companies  Act,  1862,  s.  165,  and 
Companies  Act,  1890,  s.  10  X\ 

He  can  hold  an  office  under  without 
being  an  officer  of  the  company.  If 
there  were  three  sets  of  debentures  the 
trustee  would  not  hold  under  each  set  of 
debenture-holders.  He  is  not  under  the 
ordei'S  of  his  cestuis  que  trust.  He 
holds  office  under  the  settlement  and  the 
settlors  who  nominated  him. 

[North,  J. — That  amounts  to  saying 
that  the  trustee  of  a  marriage  settlement 
holds  office  under  the  bride*s  father.  Is 
the  fact  of  nomination  sufficient  1] 

It  is  sufficient.  The  trustee  certainly 
holds  under  nobody  else.  Article  126 
only  provides  for  additional  remuneration 
for  extra  services  as  director,  such  as 
going  abroad  and  so  on,  ordinary  re- 
muneration being  provided  by  article  101. 
Article  127  has  nothing  to  do  with 
vacation  of  office,  but  allows  profits  arising 
from    contracts  with  the  company  pro- 
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perly  disclosed  and  approved  to  be  re- 
tained. 

Swinfen  Ectdy,  Q^C,  in  reply. — The 
trustee  does  not  bold  bis  office  under  any 
one.  The  reference  is  to  persons  like  the 
managing  director  (articles  114,  115)  or 
the  officers  mentioned  in  article  130  (5). 
These  are  all  removable  by  the  company. 

North,  J. — I  see  more  clearly  than  I 
did  at  the  beginning  of  the  case  that  this 
is  a  "  place  of  profit  under  the  company." 
I  feel  a  little  more  difficulty  in  saying 
that  it  is  an  "office  under  the  company," 
and  for  this  reason. 

The  covering  deed  with  which  we  have 
to  deal  is  a  covering  deed  in  the  ordinary 
form  to  secure  debentures.  There  are  two 
trustees,  as  is  generally  the  case,  and 
those  persons  are  trustees  for  the  deben- 
ture-holder^i,  though  to  a  certain  extent 
also,  as  counsel  says,  they  are  trustees  for 
the  company,  which  remains  the  owner  of 
the  equity  of  redemption.  But  those 
trustees  might  be  anybody ;  they  might 
be  nominated,  as  they  often  are,  or 
selected  by  the  persons  who  are  going 
to  lend  their  money,  and  be  wholly  foreign 
to  the  company  and  its  directors.  I  do 
not  think  that  it  can  be  said  that  the 
trustees  of  a  creditor's  deed  or  of  a 
covering  deed  are  officers  of  the  company, 
and  I  do  not  think  they  could  be  held 
responsible  for  misfeasance  under  sec- 
tion 165  of  the  Act  of  1862  or  section  10 
of  the  Act  of  1890.  They  may  be  holding 
a  position  in  which  they  are  trustees  first 
of  all  for  the  debenture-holders,  and  subject 
to  the  claims  of  the  debenture-holders,  for 
the  company,  but  I  do  not  think  they 
can  be  said  in  any  sense  to  be  officers 
under  the  company. 

The  phrase  in  article  104  is :  "  The 
office  of  a  director  shall  be  vacated  if  he 
accepts  or  holds  any  other  office  or  place 
of  profit  under  the  company."  Article  64 
provides  for  debentures  being  issued  by 
the  company  and  being  secured  by  mort- 
gage. It  says  they  may  be  so  framed  that 
the  moneys  may  be  assignable,  *'  and  may 
be  secured  by  any  mortgage  or  mortgages 
in  favour  of  trustees  or  otherwise  as  the 
company  may  think  fit.  Such  trustees 
may  be  paid  such  remuneration  as  the 
company  may  think  fit."     I  think  it  is 


clear  that  the  whole  power  to  say  whether 
there  shall  or  shall  not  be  trustees,  or 
what  other  arrangement  shall  be  made, 
rests  solely  with  the  company,  and  that 
the  power  and  the  right  to  decide  what 
remuneration,  if  any,  is  to  be  paid  to  the 
trustees  is  vested  in  the  company  in  the 
same  way.  Then  how  does  the  company 
act)  The  company  acts  through  its 
directors.  [His  Lordship  read  article  129.] 

The  company,  therefore,  for  this  pur- 
pose is  represented  by  the  directors ;  the 
directors  are  the  company,  and  they  are 
the  persons  to  do  the  acts  which  are  to  be 
done  by  the  company — namely,  to  fix  the 
character  and  the  form  of  the  covenant,  if 
any,  and  to  determine  whether  there  are 
to  be  trustees  or  not,  and,  if  there  are 
trustees,  what  remuneration  they  shall 
have.  Then  article  104,  to  which  I  have 
just  referred,  as  to  the  vacation  of  the 
office  of  a  director,  comes  in.  The  office 
is  vacated  if  the  director  accepts  or  holds 
any  other  office  or  place  of  profit  under, 
the  company.  I  think  that  the  meaning 
of  that  really  is  this :  it  is  intended  to 
prevent  the  directors,  who  are  acting  as 
the  agents  of  the  company,  doing  any- 
thing by  which  a  director  can  continue  a 
director  and  yet  accept  or  hold  an  office 
or  place  of  profit  under  the  company.  It 
is  intended  to  prevent  the  directors 
having  power  to  put  themselves  in  other 
places  of  profit  which,  were  they  only 
acting  as  agents  for  the  company  in  the 
matter,  they  might  do,  and  to  prevent 
them  accumulating  in  themselves  the 
profits  of  the  business  under  their  own 
management  while  officers  of  the  company. 
I  think  that  is  the  reason  why  such  dis- 
qualification attaches  to  the  person  who 
down  to  such  time  has  properly  been 
acting  as  director. 

Is  the  position  of  trustee  of  this  deed 
a  place  of  profit  under  the  company  1  It 
is  a  case  in  which  the  trustee  has  been 
selected  in  the  first  instance  by  the  com- 
pany— acting  by  the  directors — who  have 
selected  one,  or  rather  two,  of  themselves 
to  fill  that  position.  Then  I  do  not  think 
the  case  stops  there ;  it  is  not  merely  a 
question  of  the  persons  by  whom  the  trus- 
tee has  been  appointed  or  selected  in  the 
first  instance.  The  office  of  director  is  to 
be  vacated  if  he  ''  holds  a  place  of  profit 
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under  the  company/'  I  think  a  I^an  who 
has  been  selected  by  the  companji  acting 
by  the  directors,  to  fill  the  position  of 
trustee  of  a  covering  deed  on  the  terms  of 
receiving  from  the  company,  out  of  the 
coffers  of  the  company,  regular  payment 
of  so  much  a  year  during  the  time  that 
he  continues  to  fill  that  position,  ia  occupy- 
ing a  place  of  profit.  He  is  putting  in 
his  own  pocket  the  salary  that  is  paid, 
and  that  is  the  salary  which  is  payable 
by  and  comes  from  the  company  of  which 
he  is  a  director.  In  my  opinion,  a 
director  in  that  position  is  holding  a  place 
of  profit  under  the  company,  and  there- 
fore his  directorship  is  vacated  by  the 
acceptance  of  that  position.  If,  as  in  this 
case,  he  was  a  director  when  he  accepted 
the  position  of  trustee,  the  directorship 
would  have  been  vacated  by  the  acceptance ; 
but  if  he  was  also  holding  the  position  of 
trustee,  as  is  the  case  here,  at  the  time 
when  he  was  last  reappointed  to  be  a 
director  of  the  company,  I  think  that  part 
of  article  104  applies  which  says  that  the 
office  is  vacated  if  he  accepts  or  holds  *'  any 
place  of  profit  under  the  company."  He  is 
holding  such  place  of  profit,  and  he  is 
incapacitated  firom  doing  so  by  article 
104. 

Under  those  circumstances,  I  think  the 
view  which  was  taken  by  the  other  direc- 
tors in  the  autumn  of  1898— that  the 
plaintiff's  appointment  as  director  had 
been  vacated  by  his  holding  a  place  of 
profit  under  the  company — was  the  cor- 
rect view.  The  action  fcols,  and  it  must 
be  dismissed  with  the  usual  results. 


Solicitors — Lewis  8c  Lewis,  for  plaintiff ;  Nichol- 
son, Graham  ic  Graham,  for  defendants. 

[RepoHed  hy  G.  R.  AUton,  Esq., 
Barrister-at-  Law. 
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OLIVER  V.  HINI0N» 


ROMEB,  J. 

1898. 
Oct.  27.    Dec.  13. 

Mortgage — Priority  —  Negligeruse — No 
Enquiry  as  to  TOUj  and  no  Production  of 
Deeds — Purchaser  Postponed  to  EquitaUe 
Mortgagee, 

A  purchaser  of  land  wlio  cusquires  the 
legal  estaUy  hut  who  makes  no  enquiry  into- 
the  title  and  does  not  ask  for  production 
of  the  title-deeds,  cannot  claim  priority 
over  a  prior  equitable  mortgagee  by  deposit^ 
as  being  a  purchaser  for  value  without 
notice,  and  the  Court  will  not  assume  in 
his  fofloov/r  that  if  he  had  called  upon  the 
vendor  to  produce  the  deeds  he  would  have 
received  such  an  answer  as  might  have 
excused  him,  from  further  enquiry. 

Action  by  an  equitable  mortgagee  to 
enforce  his  security  against  a  subsequent- 
purchaser  for  value  from  the  mortgagor.  . 

Levettj  Q.C.,  and  J.  B,  Matthews,  for 
the  plaintiff. 

Cavanagh,  for  the  defendant. 

Cur.  adv,  vuH. 

Dec.  13.— RoMEB,  J.— The  plaintiff  i» 
an  equitable  mortgagee  of  five  houses  by 
deposit  of  the  title-deeds,  accompanied  by 
a  written  memorandum  of  deposit  and 
undertaking  by  the  mortgagor  upon 
request  of  the  plaintiff  to  execute  a  legal 
mortgage.  The  defendant  is  a  subsequent 
purchaser  for  value  from  the  mortgagor 
of  three  of  the  houses  without  actual 
notice  of  the  prior  charge,  and  she 
acquired  the  legal  estate  at  the  time  of 
her  purchase.  The  first  question  ia 
whether  or  not  under  the  circumstances 
the  defendant  on  becoming  the  purchaser 
acquired  a  title  freed  from  the  plaintiff's 
charge  Now,  the  circumstances  under 
which  the  defendant  acquired  her  title 
are  shortly  as  follows  :  She  employed  no 
solicitor,  and  personally  took  no  part  in 
the  matter  of  the  purdiase,  but  left  it  ta 
be  carried  out  by  a  Mr.  Price,  who  waa 
formerly  a  solicitor's  clerk,  as  her  agent. 
No  enquiry  of  any  kind  was  made  by  the 
defendant  or  her  agent  as  to  the  title  of 
her  vendor.  No  abstract  of  title  waa 
called  for  or  supplied.  Mr.  Price  says 
that  he  made  some  enquiry  as  to  the 
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documents  of  title,  and  was  told  by  the 
vendor  that  he  had  them,  but  that  they 
related  to  other  property  as  well  as  to  the 
three  houses,  and  he  should  not  baud 
them  over,  but  would  enter  into  a  cove- 
nant to  produce  them.  HaviDg  regard 
to  the  lapse  of  time,  and  to  the  fact  that 
the  vendor  is  of  unsound  mind  and  cannot 
give  evidence,  and  looking  at  the  fact 
that  Mr.  Price,  on  being  asked  on  cross- 
examination  to  state  precisely  what  he 
said  about  the  title-deeds,  answered 
that  he  enquired  about  "  the  documents  " 
without  saying  what  documents ;  and  seeing 
that  the  vendor  was  to  have  a  mortgage 
for  part  of  the  purchase-money,  and  so 
retain  the  conveyance  to  the  purchaser 
and  other  documents,  1  am  not  satisfied 
that  Mr.  Price's  memory  can  be  relied 
upon  so  far  as  he  represents  that  he  made 
a  direct  enquiry  after  the  title-deeds,  and 
that  the  vendor  replied  that  he  haH  them, 
though  I  am  satisfied  that  Mr.  Price  was 
not  stating  in  the  box  anything  that  he 
did  not  at  the  moment  believe.  But  in 
any  point  of  view  it  is  clear  that  Mr. 
Pnce  never  asked,  and  did  not  know, 
what  the  documents  of  title  were,  and 
never  asked  to  see  them,  and  no  document 
of  any  sort  was  produced  before  completion 
or  handed  over  when  the  purchase- money 
was  paid  and  the  conveyance  executed. 

Under  these  circumstances,  even  as- 
suming all  that  Mr.  Price  says  to  have 
been  proved  to  my  satisfaction,  it  appears 
to  me  on  the  authorities  that  I  ought  not 
to  hold  that  the  defendant  acquired  a 
title  to  the  three  houses  freed  from  the 

flaintifiTs  mortgage.  In  Wilson  v.  Hart 
1866]  *  Lord  Justice  Turner  says :  "  It 
cannot,  I  think,  be  denied  that  generally 
speaking  a  purchaser  or  mortgagee  is 
bound  to  enquire  into  the  title  of  his 
vendor  or  mortgagor,  and  will  be  affected 
with  notice  of  what  appears  upon  the  title 
if  he  does  not  so  enquire."  Now  un- 
doubtedly in  the  present  case  the  prior 
charge  of  the  plaintiff  was  part  of  the 
title,  and  should  have  appeared  in  the 
abstract.  But  it  is  argued  that  I  ought 
to  hold  under  the  circumstances  that  the 
vendor,  if  he  had  been  called  upon  to  shew 
his  title  and  deliver  an  abstract,  would 
have  withheld  all  reference  to  the  prior 
(1)  35  L.  J.  Ch.  569 ;  L.  R.  1  Ch.  463. 


charge.  I  decline  so  to  hold.  And, 
moreover,  even  if  the  equitable  charge  had 
been  omitted  from  the  abstract,  yet,  had 
the  purchaser,  according  to  the  usual  and 
proper  course,  asked  for  production  of  the 
deeds  to  compare  with  the  abstract,  the 
fact  that  the  deeds  were  not  in  the 
vendor's  possession  must  have  appeared. 
As  to  this,  it  is  also  suggested  on  behalf 
of  the  defendant  that  I  ought  to  hold 
under  the  circumstances  that  if  the 
vendor  had  been  called  upon  to  produce 
the  deeds  for  the  purpose  of  verifying  the 
abstract,  he  would  have  given  some  false 
answer  which  might  have  excused  the 
purchaser  from  further  enquiry  as  to 
them.  I  decline  so  to  hold  And  I  may 
refer  to  what  was  said  by  Bomilly,  M.R., 
in  Jones  v.  WUliams  [l857]*:  "With 
respect  to  the  argument,  that  it  was  un- 
necessary to  make  any  enquiry  because  it 
would  have  led  to  no  result,  I  think  it 
impossible  to  admit  the  validity  of  this 
excuse.  I  concur  in  the  doctrine  o£  Jones 
V.  Smith  [i84i],'  that  a  false  answer,  or  a 
reasonable  answer  given  to  an  enquiry 
made,  may  dispense  with  the  necessity  of 
further  enquiry,  but  I  think  it  impossible, 
beforehand,  to  come  to  the  conclusion,  that 
a  false  answer  would  have  been  given, 
which  would  have  precluded  the  necessity 
of  further  enquiry.  A  more  dangerous 
doctrine  could  not  be  laid  down,  nor  one 
involving  a  more  unsatisfactory  enquiry — 
namely,  a  hypothetical  enquiry  as  to  what 
A  would  have  said  if  B  had  said  some- 
thing other  than  what  he  did  say." 

In  support  of  the  proposition  that  in  a 
case  like  the  present,  where  no  enquiry 
as  to  title  is  made  and  no  production  of 
the  deeds  is  asked  for,  the  purchaser  or 
mortgagee  acquiring  the  legal  estate  can- 
not claim  in  priority  to  a  prior  equitable 
mortgagee,  I  may  refer  to  the  following 
cases  :  the  case  of  Worthington  v.  Morgcm 
[1849]  ^  is  in  substance  identical  with  the 
case  before  me,  the  only  distinction  being 
that  there  no  enquiry  at  all  was  made  as 
to  title  or  the  deeds,  while  here,  according 
to  Mr.  Price,  a  general  enquiry  was  made 
about  the  deeds ;  but  no  endeavour  made 
to  ascertain  what  they  consisted  of  or  to 

(2)  24  Beav.  47. 

(3)  11  L.  J.  Ch.  83  r  1  Hare,  43. 

(4)  18  L.  J.  Ch.  233 ;  16  Sim.  647. 
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have  them  produced.  The  case  of  Peto  v. 
Hammond  [i86l]  ^  is  also  in  point,  for 
there  a  purchaser  had  neglected  to  call 
fbr  the  production  of  a  title-deed  of  which 
he  had  notice,  and  he  was  held  to  take 
subject  to  a  prior  equitable  mortgagee  by 
deposit  of  that  deed.  It  would  indeed  be 
strange  if  a  purchaser  who  has  an  abstract 
delivered,  and  neglects  to  call  for  pro- 
duction of  the  deeds  there  appearing, 
should  be  considered  in  a  worse  position 
than  a  purchaser  who  calls  fbr  production 
of  no  title-deed  whatever,  because  he 
knows  nothing  about  the  title  and  makes 
no  enquiry  as  to  it.  I  may  also  refer  to 
Moixfidd  V.  Burton  [1878].^  And  I  think 
the  wording  of  section  3  of  the  Con- 
veyanciDg  Act,  1882,  shews  that  the  view 
of  the  law  I  have  expressed  is  correct, 
though  1  agree  that  that  section  was  not 
intended  to  alter  the  law  in  any  way  to 
the  prejudice  of  a  purchaser. 

None  of  the  cases  cited  on  behalf  of  the 
defendant  appear  to  me  to  militate 
against  the  concl.usion  I  have  arrived  at. 
In  several  of  them  there  was  really  no 
Question  of  investigation  of  title  at  all, 
but  merely  a  question  as  to  some  deed  or 
deeds  not  being  produced  or  handed  over 
to  the  purchaser  or  mortgagee,  after  a 
reasonable  excuse  had  been  given  to  him 
for  not  complying  with  his  request  for 
production  or  delivery.  In  the  case  of 
Norihem  Counties  of  England  Fire  In- 
auranoe  Co.  v.  Whipp  [i884],^  the  Court 
was  not  considering,  and  had  not  to  deal 
with,  a  case  like  that  before  me,  and  Lord 
Justice  Fry,  in  delivering  the  judgment  of 
the  Court,  naturally  did  not  in  his  classi- 
fication of  decisions  deal  in  terms  with 
such  a  case.  And  the  case  of  Agra  Bank 
Y.  Barry  [iS74]  ®  turned  on  the  fact  that 
it  concerned  an  estate  in  Ireland,  which  is 
a  register  country.  I  therefore  hold  that 
the  defendant  took  subject  to  the  plain- 
tiff's equitable  charge.  This  view  renders 
it  unnecessary  for  me  to  consider  the 
subsequent  transactions  under  which  the 
plaintiff  acquired  the  legal  estate,  for 
though  those  transactions  may  possibly 
have  bettered  the  plaintiff's  original  title 

(5)  31  L.  J.  Ch.  354  ;  30  Beav.  496. 

(6)  43  L.  J.  Ch.  46;  L.  R.  17  Bq.  16. 

(7)  53  L.  J.  Ch.  629 ;  26  Ch.  D.  482. 

(8)  L.  R.  7  H.L.  135. 


(and  under  the  circumstances  I  need  not 
decide  whether  they  did  or  not),  they 
certainly  did  not  injure  that  title. 


Solicitors — A.  Hunt,  agent  for  R.  A.  Essex, 
Worcester;  Timbrell  Sc  Deighton,  agents  for 
Dobbs  Sl  Hill,  Worcester. 

^Reported  hy  H.  F.  AmedroZj  Btq.y 
Barrist&r-at'Law, 


■  ] 
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TWICKENHAM    URBAK 
COUNCIL  V.  MUNTON. 


Stibltno,  J 
1898. 
Nov.  10.     Dec. 

Local  Government — Street — Execution  of 
Works — Resolutions  — Objections — Amend- 
ment— Jurisdiction  of  Justices — Private 
Street  W<yrks  Act,  1892  (56  o&  56  Vict, 
c.  57),  ss.  6,  7,  and  8. 

Under  the  Private  Street  Works  Ad, 
1892,  where,  under  section  6,  a  local  cvutho- 
rUy  has  passed  resolutions  to  do  certain 
works  and  adopting  the  surveyor's  specifi- 
cations, plans,  estimates,  and  provisional 
apportionment,  and  has  given  due  notice 
of  the  resolution  adopting  the  specifications^ 
d-c,  as  required  by  sub-section  3,  a  Court 
of  summary  jurisdiction,  upon  objection 
raised  under  section  7  by  any  owner  of 
premises  shewn  in  the  provisional  appor- 
tionment as  liable  to  be  charged  with  part 
of  the  expenses  of  executing  the  works,  has 
authority,  under  section  S,  to  amend  the 
resolutions,  plans,  dsc,  and  the  amended 
resolutions,  plans,  d:c,,  take  effect  as  if  they 
had  been  duly  passed  by  the  local  authority 
itself 

Where  Justices  so  amend  the  resolutioni, 
d:c.,  they  have  jurisdiction  to  say  whether 
or  not  any  fresh  notices  shall  be  published. 

The  Private  Street  Works  Act,  1892,* 
was    duly    adopted    for    the  district  of 

(1)  The  Private  Street  Works  Act,  1892, 
provides  as  follows : 

Section  6,  sub-section  1 :  "  Where  any  street 
or  part  of  a  street  is  not  sewered,  levelled, 
paved,  metalled,  flagged,  channelled,  made 
good,  and  lighted  to  the  satisfaction  of  the 
urban  authority,  the  urban  authority  may  from 
time  to  time  resolve  with  respect  to  such  street 
or  part  of  a  street  to  do  any  one  or  more  of  the 
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Twickenham,  and  came  into  operation  on 
February  22,  1893. 


following  works  (in  this  Act  called  private 
«treet  works) ;  that  is  to  say,  to  sewer*  level, 
pave,  metal,  flag,  channel,  or  make  good,  or  to 
provide  proper  means  for  lighting  such  street 
or  part  of  a  street ;  and  the  expenses  incurred 
by  the  urban  authority  in  executing  privato 
street  works  shall  be  apportioned  (subject  as  in 
this  Act  mentioned)  on  the  premises  fronting, 
adjoining,  or  abutting  on  sucii  street  or  part  of 
a  street.  Any  such  resolution  may  include 
several  streets  or  parts  of  streets,  or  may  be 
limited  to  any  part  or  parts  of  a  street." 

Sub-section  2 :  "  The  surveyor  shall  prepare, 
as  respects  each  street  or  part  of  a  street, 

"(a)  A  specification  of  the  private  street 
works  referred  to  in  the  resolution,  with  plans 
and  sections  (if  applicable) ; 

"  (6)  An  estimate  of  the  probable  expenses 
of  the  works ; 

**  (e)  A  provisional  apportionment  of  the  esti- 
mated expenses  among  the  premises  liable  to  be 
charged  therewith  under  this  Act. 

**  Such  specilicalion,  plans,  sections,  estimate, 
and  provisional  apportionment  shall  comprise 
the  particulars  prescribed  in  Part  1.  of  the 
schedule  to  this  Act,  and  shall  be  submitted  to 
the  urban  authority,  who  may  by  resolution 
approve  the  same  respectively  with  or  without 
modification  or  addition  as  they  think  fit.** 

Sub-section  3 :  "  The  resolution  approving 
the  specifications,  plans,  and  sections  (if  any), 
estimates,  and  provisional  apportionments,  shall 
be  published  in  the  manner  prescribed  in 
Part  II.  of  the  schedule  to  this  Act,  and 
copies  thereof  shall  be  served  on  the  owners  of 
the  premises  shewn  as  liable  to  bo  charged  in 
the  provisional  apportionment  within  seven 
days  after  the  date  of  the  first  publication.  . .  ." 

Section  7  :  "  During  the  said  month  "  during 
which  the  specifications,  &c.,  were  to  lie 
open  to  inspection  at  the  offices  of  the  local 
authority,  "  any  owner  of  any  premises  shewn 
in  a  provisional  apportionment  as  liable  to  be 
charged  with  any  part  of  the  expenses  of  exe- 
cuting the  works  may,  by  written  notice  served 
<Ni  the  urban  authority,  object  to  the  proposals 
of  the  urban  authority  on  any  of  the  following 
grounds  (that  is  to  say) : 

**  (a)  That  an  alleged  street  or  part  of  a  street 
is  not  or  does  not  form  part  of  a  street  within 
the  meaning  of  this  Act ; 

*'  (i)  That  a  street  or  part  of  a  street  is  (in 
whole  or  in  part)  a  highway  repairable  by  the 
inhabitants  at  large ; 

**(o)  That  there  has  been  some  material 
informality,  defect,  or  error  in  or  in  respect  of 
the  resolution,  notice,  plans,  sections,  or  esti- 
mate; 

*'  (d)  That  the  proposed  works  are  insufficient 
or  unreasonable,  or  that  the  estimated  expenses 
aie  excessive ; 

**  («)  That  any  premises  ought  to  be  excluded 


On  June  27,  1895,  the  plaintiff  council 
resolved  with  respect  to  Montpelier  Boad, 
Twickenham,  to  do  the  various  street 
works  mentioned  in  section  6  of  the  Act 
with  the  exception  of  lighting. 

On  July  25,  1895,  the  plaintiflf  council 
passed  the  following  resolution:  "That 
the  specifications,  plans,  sections,  estimate, 
and  provisional  apportionment  prepared  by 
the  council's  surveyor  with  reference  to 
the  making  up  of  Montpelier  Road, 
Twickenham,  be  and  they  are  hereby 
approved." 

The  specifications,  &c.y  mentioned  in 
the  resolution  related  to  the  whole  of 
Montpelier  Road. 

The  resolution  was  duly  published,  and 
copies  thereof  were  served  in  accordance 
with  sub-section  3  of  section  6  of  the  Act 
on  the  defendants  and  other  owners  of 
premises  affected  thereby. 

The  defendants  gave  no  notice  of  any 
objection,  but  another  owner  did  give 
such  notice,  and  on  January  1,  1896,  the 
Justices  held  that  a  part  of  Montpelier 
Road  was  a  street  repairable  by  the  in- 
habitants at  large,  but  that  the  remainder 
was  a  private  street  within  the  meaning 
of  the  Act ;  and  they  amended  the  plans, 
estimate,  and  apportionment  so  as  to  limit 
the  operation  thereof  to  the  latter  portion 

from  or  inserted  in  the  provisional  apportion- 
ment ; 

"  (/)  That  the  provisional  apportionment  is 
incorrect.  .  .  ." 

Section  8,  sub-section  1 :  *'  The  urban  autho- 
rity at  any  time  after  the  expiration  of  the  said 
month  may  apply  to  a  Court  of  summary  juris- 
diction to  appoint  a  time  for  determining  the 
matter  of  all  objections  made  as  in  this  Act 
mentioned,  and  shall  publish  a  notice  of  the 
time  and  place  appointed,  and  copies  of  such 
notice  shall  be  served  upon  the  objectors  ;  and 
at  the  time  and  place  so  appointed  any  such 
Court  may  proceed  to  hear  and  determine  the 
matter  of  all  such  objections  in  the  same 
manner  as  nearly  as  may  be,  and  with  the  same 
powers  and  subject  to  the  same  provisions  with 
respect  to  stating  a  case,  as  if  the  urban  autho- 
rity were  proceeding  summarily  against  the 
objectors  to  enforce  payment  of  a  sum  of 
money  summarily  recoverable.  The  Court  may 
quash  in  whole  or  in  part  or  may  amend  the 
resolution,  plans,  sections,  estimates,  and  pro- 
visional apportionments,  or  any  of  them,  on  the 
application  either  of  any  objector  or  of  the 
urban  authority.  The  Court  may  also,  if  it 
thinks  fit,  adjourn  the  hearing  and  direct  any 
further  notices  to  be  given." 
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of  Montpelier  Eoad ;  the  resolution  was 
80  framed  as  not  to  require  amendment. 
The  Justices  did  not  direct  any  fresh 
notices  to  be  served,  and  no  further 
notices  were  served,  either  on  the  defen- 
dants or  on  any  other  persons. 

The  plaintifif  council  issued  a  summons 
claiming  a  declaration  that  they  were 
entitled,  under  section  13  of  the  Act,  to  a 
charge  on  certain  houses  and  lands  vested 
in  the  defendants,  situate  in  Montpelier 
Koad,  for  the  apportioned  amount  of  the 
expenses  incurred  by  them  in  executing 
the  works,  together  with  interest,  and  for 
consequential  relief. 

M(»cmorran^  Q.C,  and  Frmik  RuaaeU^ 
for  the  plaintiffs. — The  proceedings  have 
been  regular,  and  the  piaintifis  are  en- 
titled to  the  order  they  ask. 

R,  Cunningham  Glen,  for  the  defen- 
dants.— The  Justices  are  not  anywhere  in 
the  Act  given  the  authority,  which  the 
local  authority  has,  to  say  whether  the 
whole  or  part  of  a  street  shall  be  made 
up.  The  local  authority  alone  can  exer- 
cise the  discretion  in  the  matter,  and 
they  have  not  done  so  in  the  present 
case.  The  Justices  have,  therefore,  ex- 
ceeded their  authority  in  purporting  to 
exercise  a  jurisdiction  to  amend  the  reso- 
lutions, plans,  <S^.  In  point  of  fact,  they 
did  not  amend  the  resolutions.  A  proper 
resolution  is  a  necessary  condition  of 
executing  the  works. 

But,  further,  it  is  obvious  that,  by  this 
action  of  the  Justices,  the  defendants  are 
deprived  of  the  right  of  objecting  which 
they  would  have  under  section  8,  and 
which  they  ought  to  have. 

On  these  grounds  the  plaintiffs  ought 
to  have  commtmced  de  novo^  and  the  pre- 
sent proceedings  are  misconceived — Whit- 
church V.  FiUham  Board  of  Works 
[1866].* 

Macmorran,  Q,C,,  in  reply. — In  amend- 
ing the  plans,  estimates,  <S£c.,  the  Justices  in 
effect  amended  the  resolution — there  was 
only  one  to  amend.  Under  section  8  they 
must  either  amend  or  dismiss ;  there  is 
no  middle  course.  Whitchurch  v.  Fulham 
Board  of  Works  *  has  no  analogy ;  it  was 
a  case  under  the  Metropolis  Manage- 
ment Acts,  with  differeiit  procedure. 
(2)  35  L.  J.  M.O.  145 ;  L.  B.  1  Q.B.  233. 


Section  12  giv^s  a  protection  to  a  per- 
son who  has  not  objected. 

Cur,  adv.  tnUt. 

Dec.  10. — Stibuno,  J.  (after  stating 
the  &cte  and  the  general  framework 
of  the  Private  Street  Works  Act).— 
The  defendants  are  willing  to  pay 
the  sums  mentioned  in  the  summons, 
provided  the  whole  of  Montpelier  Road 
is  repaired  ;  but  they  object  to  the 
repair  of  the  portion  to  which  the  scheme 
of  the  plaintiffs  has  been  limited  by  the 
magistrates,  as  being  detrimental  to  them 
so  long  as  the  rest  of  the  road  remains 
unrepaired;  and  for  this  reason'  they 
resist  the  summons  on  the  following 
grounds.  First,  it  is  said  that  the  Jus- 
tices have  exceeded  their  jurisdiction  by 
taking  upon  themselves  the  duties  of  the 
urban  authority,  with  whom  rests  the 
determination  of  the  question  whether 
the  whole  or  part  only  of  a  street  is  to  be 
repaired. 

Undoubtedly  sub-section  1  of  section  6 
gives  the  urban  authority  the  right  to 
decide  whether  the  whole  or  part  of  a 
street  is  to  be  repaired,  and  in  the  pre- 
sent case  the  plaintiff  council  did  by 
resolution  determine  that  the  whole  of 
Montpelier  Boad  should  be  repaired. 
Sub-section  2,  however,  provides  that  the 
specification,  estimate,  and  provisional 
apportionment  of  the  proposed  works 
shall  be  submitted  to  the  urban  authority, 
*'  who  may  by  resolution  approve  the  same 
respectively,  with  or  without  modification 
or  addition,  as  they  think  fit."  In  this 
case  the  approval  was  without  modifica- 
tion or  addition.  Sub-section  3  provides 
for  due  notice  of  the  last-mentioned  reso- 
lution being  given  to  the  owners  of  the 
premises  shewn  as  liable  to  be  charged, 
any  one  of  whom  may  (section  7)  take 
objection  to  the  proposed  works  on  the 
following  amongst  other  grounds :  "  (a) 
That  an  alleged  street  or  part  of  a  street 
is  not  or  does  not  form  part  of  a  street 
within  the  meaning  of  this  Act ;  (b)  That 
a  street  or  part  of  a  street  is  (in  whole  or 
in  part)  a  highway  repairable  by  the  in- 
habitants at  large."  Section  8  provides 
that  such  objections  shall  be  dealt  with 
by  a  Court  of  summary  jurisdiction,  and 
it  is  provided  that  the  Court  may  quash 
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in  whole  or  in  part,  or  may  amende  the 
resolution,  plans,  &c.,  or  any  of  them ; 
and  may  also,  if  it  think  fit,  adjourn  the 
bearing,  and  direct  any  farther  notices  to 
be  given. 

Now,  here  the  Court  did  not  quash 
the  resolution,  or  the  plans,  sections, 
estimate,  or  provisional  apportionment, 
but  amended  the  plans,  estimates,  and 
apportionment  without  touching  the  re- 
solution, which,  however,  is  so  framed  as 
not  to  require  verbal  alteration.  The 
jurisdiction  of  the  Court  of  summary 
authority  to  amend  a  resolution,  &c., 
appears  to  me  to  exist  in  a  case  where 
the  objection  taken  is  that  the  street  or 
part  of  the  street  is  a  highway  repairable 
by  the  inhabitants  at  large  no  less  than 
where  the  objection  is  of  any  other  nature 
specified  in  section  7 ;  and,  where  the 
jurisdiction  is  exercised,  I  can  find  no- 
thing in  the  Act  which  renders  it  neces- 
sary that  the  urban  authority  should 
begin  their  proceedings  de  novo^  or  pass  a 
resolution  lunitiug  the  works  to  the  part 
of  the  street  which  is  not  repairable  by 
the  public.  I  think  that  the  amended 
resolutions  and  plans  are  meant  to  take 
effect  as  if  they  had  been  duly  passed  by 
the  urban  authority  itself.  In  my  judg- 
ment, therefore,  the  Justices  did  not 
exceed  their  jurisdiction. 

Secondly,  it  was  said  that  the  defen- 
dants have  been  deprived  of  all  oppor- 
tunity of  taking  objection  to  the  works 
now  proposed  to  be  executed.  This  is 
true,  but  it  lay  with  the  Coiut  of  sum- 
mary jurisdiction  to  say  whether  or  not 
further  notices  should  be  given  to  the 
defendants  or  the  other  owners  or  not. 
The  Justices  had  a  discretion  on  the 
subject,  and  they  exercised  the  discre- 
tion. Here,  again,  they  acted  within 
their  jurisdiction,  and  I  think  that  this 
objection  also  fails. 

For  these  reasons,  I  think  that  the 
plaintifis  are  entitled  to  the  order  they  ask. 

Solicitors — Ruston,  Clark  &  Ruston,  for  plain- 
tiffs ;  Munton  k  Morris,  for  defendants. 

[Reported  by  Arthur  Lawrence^  Esq., 
Barrister-at'Law, 


[IN  THE  COURT  OF  APPEAL.] 
LiNnLBY,M.R.  Ihbmans      r. 

ChITTY,   L.J.  I        H0TCHKIS8 

Vaughan  Williams,  L.J.  V     oednance 

J         CO. 


1898. 
Deo.  8. 


Company — ArtideaofAasociation-^Con- 
atruction  —  QtMrvm  —  Medinga  —  Share- 
holdera,  Different  Claaaea  of — General 
Meetinga, 

The  artidea  of  aaaociaiion  of  a  company,, 
the  capital  of  which  waa  divided  irUo  pre- 
ference and  ordinary  aharea,  provided 
{article  13)  that  the  righta  and  privHegea  of 
each  claaa  might  be  modified  by  agreement 
between  the  company  amd  a  peraon  contract- 
ing on  behalf  of  that  claaa,  provided  that 
the  agreement  waa  confirmed  at  a  aeparate 
general  meeting  of  the  holdera  of  ahaarea  of 
that  daaa,  and  the  proviaiona  of  the  articlea 
aa  to  general  meetinga  were  to  apply  mutatia 
mutandia  to  every  auch  meeting,  '*  biU  ao 
tluU  the  quorum  thereof  ahall  be  memhera 
holding  or  repreaenting  by  proxy  three- 
four^  of  the  nominal  amount  of  the 
iaau^  aharea  of  the  daaa" 

Under  the  reguUUiona  aa  to  general  meet- 
inga it  waa  provided  that  the  quorum  for  a 
general  meeting  ahould  be  {in  effect)  the 
holdera  of  one-tenth  of  the  iaaued  capital  of 
the  company  ;  and  that  if  a  quorwm  were 
not  preaent  unthin  a  certain  time  of  the 
convening  of  the  meeting,  the  meeting  ahould 
atand  adjourned  for  a  week,  and  then  thoae 
membera  who  were  preaent  ahould  be  a 
quorwm  : — Held,  that  the  requirementa  of 
article  13  aa  to  the  quorum  ram  throtigh  all 
the  proviaiona  that  were  incorporated  there- 
with  by  reference;  amd  though  ths  regular 
tiona  aa  to  general  meetinga  could  be  made 
uae  of  for  a  claaa  Tneeting,  it  must  be  aub- 
ject  to  there  being  at  every  auch  meeting^ 
wh^her  adjourned  or  not,  the  Hiree-fowrUie 
quorwm  required  by  article  13. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  plaintiff  brought  the  action  on  be- 
half of  himself  and  all  other  holders  of 
preference  and  ordinary  shares  of  the 
company,  for— first,  a  declaration  that 
certain  resolutions  purporting  to  have  been 
passed  on  Augiist  3,  1898,  at  separate 
meetings  of  the  preference  and  ordinary 
shareholders  of  the  defendant  company, 
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were  not  duly  passed,  and  were  not  bind- 
ing and  operative  on  such  preference  and 
ordinary  shareholders;  and  secondly,  an 
injunction  to  restrain  the  defendant  com- 
pany, its  directors  and  agents,  from  acting 
on  the  said  resolutions,  or  cacrrying  the 
same  into  effect. 

The  company  was  formed  in  March, 
1887,  with  a  capita)  of  800,000^.,  divided 
into  80,000  shares  of  10/.  each,  and  the 
shares  might  be  divided  into  different 
classes,  with  such  preferences,  priorities, 
restrictions,  or  special  incidents  as  might 
be  attached  thereto  by  or  in  accordance 
with  the  regulations  of  the  company. 

The  material  articles  were  as  follows : 

"Article  12.  The  company  in  general 
meeting  may  from  time  to  time  increase 
the  capital  by  the  creation  of  new  shares 
of  such  amount  as  may  be  deemed  expe- 
dient. The  new  shares  shall  be  issued 
upon  such  terms  and  conditions,  and  with 
•such  rights  and  privileges  annexed  thereto, 
as  the  general  meeting  resolving  upon  the 
creation  thereof  shall  direct,  and,  if  no 
direction  be  given,  as  the  directors  shall 
determine ;  and  in  particular  such  shares 
may  be  issued  with  a  preferential  or  quali- 
fied right  to  dividends,  and  in  the  distri- 
bution of  assets  of  the  company,  and  with 
special  or  without  any  right  of  voting. 

"  Article  13.  Whenever  the  capital,  by 
reason  of  the  issue  of  preference  shares  or 
otherwise,  is  divided  into  different  classes 
of  shares,  all  or  any  of  the  rights  and 
privileges  attached  to  each  class  may  be 
modified  by  agreement  between  the  com- 
pany and  any  person  purporting  to  con- 
tract on  behalf  of  that  class,  provided  such 
agreement  is  confirmed  by  an  extraordi- 
nary resolution  passed  at  a  separate  general 
meeting  of  the  holders  of  shares  of  that 
class,  and  all  the  provisions  hereinafter 
contained  as  to  general  meetings  shall 
mtitcUis  mutandxB  apply  to  every  such 
meeting,  but  so  that  the  quorum  thereof 
shall  be  members  holding  or  representing 
by  proxy  three-fourths  of  the  nominal 
amount  of  the  issued  shares  of  the  class." 

Under  the  head  of  "Proceedings  at 
General  Meetings  " : 

"  Article  66.  Three  members  personally 
present  shall  be  a  quorum  for  a  general 
meeting  for  the  choice  of  a  chairman,  the 
declaration  of  a  dividend,  and  the  adjonm- 


App. 

ment  of  the  meeting.  For  all  other  pur- 
poses thequorumforageneralmeetingshall 
be  members  personally  present,  not  being 
less  than  three  in  number,  and  holding  or 
representing  by  proxy  not  less  than  one- 
tenth  part  of  the  issued  capital  of  the 
company.  No  business  shall  be  trans- 
acted at  any  general  meeting  unless  the 
quorum  requisite  be  present  at  the  com- 
mencement of  the  business." 

"Article  68.  If  within  half  an  hour  from 
the  time  appointed  for  the  meeting  a 
quorum  is  not  present,  the  meeting,  if 
convened  upon  such  requisition  as  afore- 
said "  (t.e.  a  requisition  by  holders  of 
one-tenth  of  the  capital),  "  shall  be  dis- 
solved, but  in  any  other  case  it  shall  stand 
adjourned  to  the  same  day  in  the  next 
week  at  the  same  time  and  place,  and  if 
at  such  adjourned  meeting  a  quorum  is 
not  present,  those  members  who  are  pre- 
sent shall  be  a  quorum,  and  may  transact 
the  business  for  which  the  meeting  was 
called." 

The  whole  of  the  ordinary  and  prefer- 
ence shares  of  the  company  had  been 
issued. 

On  July  15,  1898,  a  notice  was  sent 
out  calling  separate  general  meetings  of 
the  ordinary  and  preference  shareholders 
of  the  company,  in  accordance  with  article 
13,  for  July  27,  1898.  The  objects  of  the 
meetings  were  to  confirm  certain  agree- 
ments of  July  14,  1898,  made  between 
the  company  and  certain  persons  on 
behalf  of  the  preference  and  ordinary 
shareholders  respectively,  with  the  view 
of  carrying  out  a  scheme  for  the  reduction 
of  the  capital  of  the  company.  At  the 
same  time  notice  was  given  of  an  extra- 
ordinary general  meeting  of  the  company 
to  be  held  after  the  conclusion  of  the 
separate  meetings,  to  pass  resolutions  to 
carry  out  the  scheme,  which  affected  both 
the  ordinary  and  preference  shares. 
There  was  not  present  at  either  of  the 
class  meetings  of  July  27  a  three-fourths 
quorum  of  either  the  preference  or  the 
ordinary  shareholders  of  the  company  as 
required  by  article  13.  The  meetings 
accordingly  stood  adjourned  for  a  week  as 
required  by  article  68.  The  adjourned 
meetings  were  held  on  August  3.  The 
quorum  of  three-fourths  of  the  two  classes 
was  not  present  at  ejither  of  those  meet- 
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ings.  Besolutions  to  sanction  the  agree- 
ments of  July  14,  1898,  were  put  to  those 
meetings  and  carried  unanimously.  Re- 
solutions of  the  company  for  the  reduction 
of  capital  were  duly  passed  and  confirmed. 
The  company  proposed  to  act  on  these 
resolutions. 

The  plaintiff  commenced  this  action,  and 
moved  for  an  interim  injunction  to  restrain 
the  company  and  its  directors  from  acting 
on  the  resolutions  of  August  3,  1898. 
The  motion  came  before  Kekewich,  J.,  on 
December  2,  1898,  and  he  made  an  order 
as  asked  by  the  plaintiff. 

The  company  appealed. 

Sunnfon  Eady^  Q.C.,  and  A .  R,  Kirhy^  for 
the  appellants. — ^Article  13  contains  no  ex- 
press provision  as  to  what  is  to  be  done  if 
the  three-fourths  quorum  at  a  class  meeting 
is  not  obtained .  The  procedure  at  general 
meetings  must  be  read  into  the  article, 
and  that  introduces  the  provisions  of 
articles  66  and  68,  only  substituting  a 
quorum  of  three-fourths  for  one  of  one- 
tenth  in  article  66,  and  then  letting  in 
the  provisions  of  article  68  at  an  adjourned 
meeting.  Kekewich,  J.,  Heems  to  have 
thought  that  the  provision  as  to  a  three- 
fourths  quorum  applied  to  all  class  meet- 
ings, but  that  gives  no  effect  to  article  68. 
That  article  is  in  no  way  more  repugnant 
to  article  13  than  it  is  to  article  66.  The 
articles  are  in  a  common  form — Pcdmer'g 
Company  Precedents  (7th  ed.),  pp.  410, 
418«  and  419. 

Warrington^  Q,C.,  and  Martelli,  for  the 
plaintiff,  were  not  called  upon. 

LiNDLET,  M.R. — My  opinion  is  tolerably 
plain  that  the  construction  put  upon 
article  13  by  Mr.  Justice  Kekewich  is 
right.  Article  12  is  important.  It  says, 
in  substance,  that  shares  may  be  issued 
with  special  privOeges.  That  means  that 
there  may  be  a  class  of  shareholders  with 
rights  and  privileges  unlike  those  of  the 
ordinary  shareholders.  Then  there  is  a 
provision  made  for  altering  those  rights 
and  privileges,  and  that  may  be  done  in 
the  way  pointed  out  by  article  13.  That 
provides  that  the  privileges  may  be  altered 
or  modified  (I  am  reading  it  shortly)  by 
agreement  between  the  company  and 
somebody  purporting  to  contract  on  be- 


App. 

half  of  the  class.  Of  course  that  would 
by  itself  be  far  too  wide,  and  accordingly 
a  provision  is  made  for  safeguarding  it, 
which  is  that  an  agreement,  altering  the 
rights  and  privileges  of  a  class,  must  be 
confirmed  by  an  extraordinary  resolution 
passed  at  a  special  general  meeting  of  that 
class  of  shareholders.  The  article  then 
goes  on  to  say  that  all  the  provisions 
thereafter  contained  as  to  general  meet- 
ings shall  muiatia  mutandis  be  applied  to 
such  meeting — that  is,  to  every  class 
meeting,  whether  adjourned  or  not — but 
subject  to  this,  and  this  is  put  in  for  the 
protection  of  the  classes — '^but  so  that 
the  quorum  thereof" — that  is,  the  quorum 
of  every  class  meeting  which  is  to  alter 
the  privileges  of  the  class,  ''shall  be 
members  holding  or  representing  by  proxy 
three-fourths  of  the  nominal  amount  of 
the  issued  shares  of  the  class.'' 

That  means,  to  my  mind,  exactly  what 
it  says.  All  the  regulations  as  to  general 
meetings  are  worked  in ;  but  if  you  are 
going  to  alter  the  rights  of  the  class,  the 
provisions  in  the  articles  relating  to  general 
meetings  are  not  to  be  taken  to  relate  to 
the  quorum.  There  is  to  be  a  quorum  for 
every  class  meeting — adjourned  or  not,  it 
does  not  matter — of  members  holding  or 
representing  by  proxy  three  fourths  of 
the  nominal  amount  of  the  issue  of  that 
class.  To  my  mind  that  is  the  plain 
meaning  of  article  13.  The  contrary 
construction  would  imply  this — that  the 
rights  and  privileges  of  the  members  of 
the  class  might  be  modified,  taken  away 
and  destroyed,  without  the  protection  of 
this  quorum  at  all,  becauee  the  members 
of  the  class  were  too  supine  to  look  after 
their  own  interests.  That  is  not  at  all 
obvious,  at  all  events  to  me,  to  be  the  true 
construction.  If  on  the  adjourned  meet- 
ing there  is  not  the  necessary  quorum, 
the  meeting  must  be  adjourned  until  there 
is.  Otherwise  the  special  rights  and  privi- 
leges of  the  class  cannot  be  altered. 

I  think,  therefore,  that  the  judgment 
appealed  from  is  right,  and  the  appea) 
mubt  be  dismissed. 

Chitty,  L.J. — I  am  of  the  same  opinion.. 
Under  their  memorandum  of  association 
the  company  had  power,  consistently  with 
the  articles,  to  attach  special  preferences  to 


Digitized  by 


Google 


102 


CHANCEET  DIVISION. 


[I89f 


Hemans  v.  Hotchkiss  Ordnance  Co., 

certain  shares ;  and  that  it  did.  Article  13 
deals  with  meetings  of  the  persons  who 
have  such  priority  or  privileges  attached 
to  their  shares,  and  provides  for  having 
separate  meetings  of  the  classes  of  persons 
whose  rights  are  proposed  to  be  modified. 
The  point  appears  to  me  to  be  a  very 
simple  one :  Do  these  words  which  are 
found  at  the  end  of  article  13  as  to  a 
quorum  run  throughout  the  provisions 
which  are  incorporated  by  reference  ?  If 
the  article  had  run  thus,  ''substituting 
three- fourths  for  one-tenth,"  the  case 
would  have  stood  entirely  different;  but 
it  appears  to  me  that  the  right  reading  is 
that  the  quorum  of  three-fourths  is  re- 
quired for  all  the  purposes  of  the  provisions 
which  are  here  incorporated,  not  merely 
in  the  66th,  but  in  the  68th  article  also. 
The  68th  article  would,  if  it  applied  with- 
out the  variation  which  I  think  is  to  be 
found  in  it,  admit  of  two  persons  only,  mem- 
bers of  the  class,  at  an  adjourned  meeting, 
^ving  away  all  the  privileges  which  had 
been  attached  to  the  shares  held  by  that 
class.  That  is  a  strong  reason  for  con- 
struing the  13th  article  as  it  stands ;  and 
I  think  that  as  it  stands  it  does  not  merely 
substitute  three-fourths  for  one- tenth,  but 
it  maintains  the  requirement  of  a  quorum 
of  three-fourths  throughout  all  the  articles 
that  have  been  referred  to.  For  this  rea- 
son, I  think  the  judgment  was  right. 

Vaughan  Williams,  L.J. — ^I  agree. 

Appeal  dismissed. 


Solioitors— N.  Herbert  Smith,  for  appellants; 
Braunstein  k,  Skelton,  for  plaintiff. 

[Reported  by  A.  J.  HaU,  Esq,, 
BarriiteT'Ot'Law. 


DONALDSON      V.      SOUTH 
SHIELDS  COBPORATION. 


App. 

North,  J. 

1898. 

Nov.  11,  12. 

Dec.  7. 

Local  Government — Public  Impirovemenis 
— Compulsory  Powers — ^^  Street  works" — 
Land  not  Actually  Required  for  Works — 
South  Shields  Corporation  Act,  1896  (59  <t 
60  Vict.  c.  l.\  s.  41,  subs.  I. 

By  a  private  Act  of  Parliament  a  cor- 
poration were  authorised  to  make  certain 
**•  street  works  "  within  the  limits  of  lateral 
deviation  shewn  on  ^mr  deposited  plans  ; 
and  to  take  *^for  the  purpose  of  the  street 
works  the  lands  shewn  on  the  deposited  plans 
in  connection  therewith,  and  which  they 
moAf  require  for  the  purposes  thereof  re- 
spectively": — Held,  that  the  Act  did  not 
authorise  iJlhs  corporation  to  take  land  out- 
side the  limits  of  deviation  shewn  on  the 
deposited  plan,  but  not  actually  required  for 
"  street  works,'*  for  the  purpose  of  reselling 
the  same  at  a  profit. 

Motion  for  an  injunction  to  restrain  the 
defendants,  until  judgment  in  the  action 
or  further  order,  from  entering  upon, 
taking,  or  using,  and  from  taking  any 
proceedings  under  their  notice  to  treat 
dated  September  16,  1897,  or  their  notice 
of  appointment  of  an  arbitrator  dated 
September  8, 1898,  or  in  any  other  manner, 
for  the  purpose  of  acquiring,  without  the 
consent  of  the  plaintiff,  any  land  of  the 
plaintiff  at  Smithy  Street,  in  the  township 
of  South  Shields,  situate  to  the  westward 
of  the  line  of  limit  of  deviation  shewn  on 
the  plan  deposited  by  the  defendants  in 
connection  with  their  street  works  for  the 
widening  of  Fowler  Street ;  or  any  land 
of  the  plaintiff,  whether  within  or  without 
the  said  line  of  limit  of  deviation,  not 
required  for  the  widening  of  Fowler  Street 
on  the  wes;t  side  thereof. 

By  the  notice  to  treat  the  defendants 
said  that  they  required  to  take,  for  the  pur- 
poses of  "  Street  work  No.  16,"  the  lands 
of  which  particulars  were  contained  in  the 
schedule  thereto,  and  which  said  lands  so 
required  were  delineated  on  the  plan 
attached  thereto,  and  thereon  coloured 
red. 

In  the  schedule  the  number  on  the 
deposited  plan  and  book  of  reference  was 
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given  as  ''5a,"  and  the  lands  were  de- 
scribed as  "  warehouse  with  rooms  above." 

Fowler  Street  runs  nearly  north  and 
south.  On  the  plan  attached  to  the  notice 
to  treat  there  was  shewn  (on  the  west  side 
of  Fowler  Street)  a  black  line  marked 
''  line  of  improvement/'  and,  a  little  fur- 
ther west,  a  dotted  black  line  marked 
''  limit  of  deviation."  The  land  coloured 
red  on  this  plan  was  bounded  on  the  east 
by  the  'Mine  of  improvement"  A  little 
bit  of  this  land  was  between  the  "  line  of 
improvement "  and  the  dotted  line  marked 
"  limit  of  deviation  " ;  but  the  broader  part 
of  this  land  was  to  the  west  of  the  "limit 
of  deviation."  The  number  "5a"  was 
marked  on  the  plan  on  the  little  bit  of 
land  between  the  two  lines. 

The  plaintiff  indorsed  on  the  "  form  of 
claim  "  required  by  the  "  notice  to  treat " 
a  notice,  addressed  to  the  defendants,  in 
the  following  words :  "  I  decline  to  sell 
any  portion  of  my  property  delineated 
and  coloured  red  on  the  plan  attached  to 
the  notice  to  treat  outside  the  limit  of 
lateral  deviation  shewn  on  the  deposited 
plans  and  on  the  plan  attached  to  the 
notice  to  treat ;  and  I  further  decline  to 
sell  any  portion  of  my  said  property  inside 
the  said  Kmit  of  lateral  deviation  unless 
required  for  the  purposes  of  street  works, 
and  then  only  such  portion  thereof  as  is 
actually  required  for  the  said  purposes ; 
and  I  deny  the  right  of  the  corporation 
to  take  any  part  of  my  property  not 
actually  required  for  the  purposes  of  street 
works." 

BawlinSy  Q,C.<,  and  WaggeU,  for  the 
motion. — IJpon  the  true  construction  of 
the  South  Shields  Corporation  Act,  1896,^ 

(1)  The  South  Shields  Corporation  Act,  1896, 
enacts:  Section  4:  **In  this  Act  unless  the 
snbject  or  context  otherwise  requires  .... 
'street  work?'  means  the  new  streets  street 
extensionB  street  widenings  and  tunnel  or 
subway  and  works  connected  therewith  respec- 
tively by  this  Act  authorised.'* 

Section  10 :  "In  executing  the  street  works 
the  corporation  may  deviate  laterally  from  the 
lines  thereof  to  any  extent  not  exceeding  the 
limits  of  lateral  deviation  shewn  on  the  depo- 
sited plans  but  so  that  no  part  of  the  work  be 
constructed  outside  such  limits.  .  .  ." 

Section  41 :  The  corporation  may  enter  upon 
take  and  use  all  or  any  part  of  the  lands 
following  shewn  on  the  deposited  plans  and 


the  defendants  are  only  entitled  to  take 
so  much  of  the  property  as  they  actuallv 
require  for  the  purpose  of  ''  Street  work 
No.  15  ^' ;  they  are  not  entitled  to  take 
that  portion  of  the  property  (delineated 
on  the  deposited  plan,  and  included  in  the 
book  of  reference)  not  required  for  **  street 
work,"  but  merely  required  for  recoup- 
ment purposes.  A  corporation  ought  not 
to  be  allowed  to  use  its  powers  for  col- 
lateral purposes. 

The  other  side  will  probably  rely  upon 
Galloway  v.  London  Corporaium\\%^^^\ 
but  there  the  words  were  "  for  the  pur- 
poses of  the  Act,"  here  they  are  "  for  the 
purposes  of"  the  particular  "  street  work," 
and  that  makes  all  the  difference. 

[They  also  referred  to  London,  Chatham^ 
ani  Dover  Railway  v.  London  Corpora- 
tion [iS68],'  and  sections  4,  8,  10,  41,  49, 
52,  166,  169,  and  174  of  the  South  Shields 
Corporation  Act,  1896.] 

C,  A,  CrippSy  Q.O.,  and  0.  Leigh  Clare,  for 
the  defendants. — The  *' limit  of  deviation," 
as  it  is  caUed,  is  a  limit  as  regards  the 
defendants'  power  of  constructing  works 
(section  10),  but  it  is  not  a  limit  as  re- 
gards their  power  of  taking  land. 

The  question  here  really  is,  What  do 
the  words  ^'  for  the  purposes  of  the  street 
works  "  mean  )  If,  as  in  the  present  case, 
a  public  body  are  acting  bona  fide,  they 
may  take  all  or  any  part  of  the  land 
shewn  on  the  deposited  plan,  and  included 
in  the  book  of  reference — GaUoway  v. 
London  Corporation  ^  and  Quinton  v. 
Bristol  Corporation  [i874].*  In  GaMoway 
V.  London  Corporation^  the  special  Act 
was,  in  substance,  the  same  as  the  special 
Act  here.  In  that  case  "  the  purposes  of 
the  Act "  were  merely  the  construction  of 
the  new  street. 

Bawlinsy  Q,C,j  in  reply. — The  purpose 
of  taking  land  (outside  the  limit  of  devia- 
tion) for  recoupment  is  not  a  "  purpose 
of  street  work "  within    the  meaning  of 

described  in  the  deposited  book  of  reference 
(that  is  to  say):  (1)  For  the  purpose  of  the 
street  works  the  lands  shewn  on  the  deposited 
plans  in  connection  therewith  and  which  they 
may  require  for  the  purposes  thereof  respec- 
tively. ..." 

(2)  35  L.  J.  Ch.  477 ;  L.  R.  1  H.L.  34. 

(3)  19  L.  T.  250. 

(4)  43  L.  J.  Ch.  783;  L.  R.  17  Eq.  524. 
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section  41 .  The  defendants  are  only  autho- 
rised to  take  land  actually  required  for 
the  purpose  of  making  the  particular 
widening  known  as  "  Street  work  No.  16." 

North,  J. — I  think  that  the  plaintiff 
is  entitled  to  the  injunction  she  asks  for. 
The  question  seemiS  to  me  to  turn  particu- 
larly on  the  meaning  of  section  41  of  the 
Act.^  [Kia  Lordship  read  the  material 
parts  of  the  section.] 

All  over  the  Act  you  have,  in  different 
places,  powers  in  connection  with  the 
different  works  thereby  authorised.  Bead- 
ing the  definition  of  ^^  street  works  "  into 
section  41,  I  think  that  the  only  land  the 
corporation  can  take  is  the  strip  of  land 
shewn  on  the  deposited  plan,  and  described 
in  the  book  of  reference  in  connection 
with  "street  works."  Now,  looking  at 
the  plan  in  this  way,  what  is  shewn  on  the 
deposited  plan  in  connection  with  these 
street  works,  and  "which  they  may  re- 
quire for  the  purposes  thereof" — that  is, 
for  the  purposes  of  these  street  works 
respectively  f  I  do  not  see  how  the  land 
in  question  is  within  the  land  in  respect 
of  which  power  is  given  by  section  41  to 
enter  upon  and  take  and  use  it.  The 
wording  of  this  section  is  different  from 
the  wording  of  the  section  in  Galloway  v. 
London  Corporation^^  and  I  think  that 
the  rights  of  the  parties  here  must  be 
decided  on  the  construction  of  this  par- 
ticular section.  I  must  therefore  grant 
the  injunction  asked  for. 


Solicitors — Clarke,  Bawlins  k  Co.,  agents  for 
Moore  &  Armstrong,  South  Shields,  for  the 
motion  ;  Speechly,  Momford  k  Rodgers, 
agents  for  Town  Clerk  of  South  Shields,  for 
defendants. 

[Reported  by  J,  E.  Home,  Egg., 
Earrigter-at-Law. 


North,  J. 

1898. 
Dec.  15. 


BENNETT,  In  tb; 
CLARKE  V,   WHITE. 


Moi'tgage — Public-hotise— 'Goodwill. 

A  puhliC'hoiuey  of  which  a  testator  was 
owner  in  fee  {etdject  to  a  lease),  waa  mort- 
gaged  by  him  to  secure  1,500^.  The  testator 
at  this  time  kxu  occupying  the  house,  as 
underlessee,  and  carrying  on  there  the 
business  of  a  licensed  victitaller,  btU  the 
goodwill  of  the  business  was  not  mentioned 
in  the  mortgage.  The  lease  was  afterwards 
surrendered  to  the  testator ,  and  he  continued 
to  carry  on  the  business  at  the  house  urUil 
his  death.  After  the  death  of  the  tenant  for 
life  under  H^e  testator's  vnU,  the  house  and 
the  goodwill  were  sold  by  the  trustee  of  the 
will  {who  had  previously  paid  off  the  mort- 
gage  debt)  for  a  sum,  of  which  2,617^.  tootf 
ascertained  to  be  the  value  of  the  goodwill : — 
Held,  that  the  goodwiU  did  ryot  pass  to  the 
mortgagee  by  the  mortgage-deed;  and  that^ 
as  he  had  never  been  in  possession,  he  had 
not  acquired  the  goodwill  de  facto.  The 
legatee  of  tlie  goodunll  vxu  therefore  en- 
titled to  receive  the  2,617/.  without  any 
deduction  therefrom  on  account  of  the  mort^ 
gage  debt. 

This  was  a  summons  raising  the  ques- 
tion whether  the  plaintiff,  Caroline  Clarke, 
was  entitled  to  receive  out  of  the  purchase- 
money  of  the  Buck's  Head  Inn,  Mitcham 
(part  of  the  estate  of  the  testator  George 
William  Bennett),  the  sum  of  2,617/, 
being  the  sum  found  to  be  the  value  of 
the  goodwill  of  the  business  of  the  tes- 
tator, carried  on  by  him  at  the  Buck's 
Head,  without  any  deduction  therefrom 
on  account  of  any  part  of  the  mortgage 
debt  on  the  said  public- house,  secured  by 
an  indenture  of  mortgage,  dated  August 
12,  1871. 

The  testator,  by  his  will  made  in  April, 
1869,  bequeathed  all  his  stock-in-trade,, 
book  debts,  and  the  goodwill  of  his  busi- 
ness at  the  Buck's  Head,  and  all  other  hLs 
personal  estate,  unto  the  defendant,  Cyrus- 
White,  upon  trust  for  his  mother,  Mary- 
Bennett,  during  her  life ;  and,  after  her 
death,  upon  trust  to  sell,  and  pay  the  pro- 
ceeds (in  the  events  which  happened)  to 
the  plaintiff.  And  the  testator  devised 
all  his  real  estate  to  the  defendant,  Cyrus 
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Field,  upon  trust  to  permit  his  mother  to 
receive  the  rents  thereof  during  her  life ; 
and,  after  her  death,  upon  trust  to  sell, 
And  divide  the  proceeds  of  such  sale  (in 
the  events  which  happened)  between  the 
plaintiff  and  the  defendants,  Mary  A. 
•Strachan  and  Henry  Bennett,  in  equal 
shares. 

At  the  date  of  the  will  the  public-house 
had  been  demised  to  one  Francis  Newman, 
by  a  lease  made  in  August,  1850,  for  a 
term  of  thirty-one  years  from  December 
55,  1849. 

On  August  11,  1871,  the  fee-simple  of 
the  public-house  was  conveyed,  by  the 
reversioner,  to  the  testator,  subject  to  the 
lease  to  Newman.  At  the  time  of  that 
conveyance  the  testator  was  in  occupation 
of  the  house  as  under-lessee  to  Newman, 
and  was  carrying  on  there  the  business  of 
a  licensed  victualler. 

By  an  indenture  dated  August  12, 1871, 
and  made  between  the  testator  of  the  one 
part,  and  the  Rev.  0.  B.  Rowland  and 
another  of  the  other  part,  the  testator 
conveyed  the  public-house  (subject  to  the 
lease  to  Newman)  to  the  parties  of  the 
second  part,  by  way  of  mortgage  to  secure 
the  repayment  of  1,500/.  and  interest. 
The  goodwill  of  the  business  was  not  men- 
tioned in  the  mortgage. 

By  an  indenture  dated  January  24, 
1873,  and  made  between  Francis  Newman 
of  the  one  part,  and  the  testator  of  the 
other  part,  Newman  surrendered  to  the 
testator  all  the  premises  comprised  in  the 
lease,  to  the  intent  that  the  unexpired 
residue  of  the  said  term  of  thirty-one 
years  might  be  merged  in  the  reversion 
expectant  thereon. 

The  testator  continued  to  carry  on  the 
business  at  the  public-house  until  his 
death,  on  November  20,  1873.  After  his 
death,  Mary  Bennett  (the  tenant  for  life 
under  his  will)  carried  on  the  business 
until  her  death  in  April,  1897. 

In  May,  1897,  the  defendant,  Cyrus 
Field,  as  trustee  of  the  will,  paid  off  all 
principal  moneys  and  interest  owing  on  the 
security  of  the  mortgage;  and,  in  order 
to  carry  out  an  agreement  for  sale,  which 
had  been  entered  into  by  the  tenant  for 
life  shortly  before  her  death,  sold  and 
conveyed  the  public-house  and  goodwill  to 
a  purchaser  for  11,550/. 
Vol.  68.— Chako. 


A  question  then  arose  between  the 
devisees  of  the  real  estate  and  the  legatee 
of  the  goodwill,  as  to  what  were  their 
respective  interests  in  this  purchase- 
money.  And,  by  a  consent  order  dated 
August  9,  1897,  made  upon  the  applica- 
tion of  t]\e  trustee,  the  defendants  Mary 
A.  Strachan  and  Henry  Bennett,  by 
their  counsel  admitting  that  the  value  (tf 
any)  of  the  goodwill  of  the  business 
carried  on  by  the  testator,  "as  distinct 
from  the  value  of  the  freehold  interest," 
ought  to  be  paid  or  accounted  for  to  the 
defendant  Caroline  Clarke,  it  was  ordered 
that  it  be  referred  to  certain  persons 
therein  named  to  fix  the  value  of  the 
goodwill  (if  any)  on  the  basis  aforesaid. 

By  the  award  made  in  pursuance  of  this 
order,  it  was  certified  that  the  value  of  the 
goodwill,  as  distinct  from  the  value  of  the 
freehold  interest,  was  2,617/. 

The  question  now  arose  whether  this 
value  ought  to  bear  a  proportion  of  the 
mortgage  debt ;  or  whether  the  plaintiff 
was  entitled  to  receive  the  2,617/.  without 
any  deduction  therefrom  on  account  of  the 
mortgage  debt. 

T.  T.  MethM  and  A.  W,  Bawden,  for 
the  plaintiff. — ^The  plaintiff  is  entitled  to 
receive  the  2,617/.,  the  ascertained  value 
of  the  goodwill,  without  any  deduction  on 
account  of  the  mortgage  debt. 

The  mortgage  of  August  12,  1871,  was 
simply  a  mortgage  of  the  freehold  pro- 
perty ;  it  was  not  a  mortgage  of  the  good- 
will at  alL  The  goodwill  is  not  within 
the  words  describing  the  subject-matter 
of  the  mortgage — Whitley  v.  GhaUis 
[l89l].^  GoodwDl  is  "  a  separate  entity  " 
capable  of  being  sold,  or  mortgaged,  inde- 
pendently of  the  freehold  property — West 
London  Syndioate  v.  Inland  Revenue  Com- 
miesumere  f  1898V 

Cann,  for  Mary  A.  Strachan  and 
Henry  Bennett  (the  two  defendants 
interested  in  the  proceeds  of  sale  of  the 
real  estate). — ^The  goodwill  passed  to  the 
mortgagees  by  the  deed  of  August  12, 
1871.  The  goodwill  of  a  business  "is 
nothing  more  than  an  advantage  attached 
to  the  possession  of  the  house ;  and  the 
mortgagee,  being  entitled  to  the  possession 

(1)  61  L.  J.  Ch.  307;  [1892]  1  Ch.  64. 

(2)  er  L.  J.  Q.B.  956;  [1898]  2  Q.B.  507. 
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of  the  house,  is  entitled  to  the  whole  of 
that  advantage" — Chissum  v.  Dewes 
[1828]*'' — whether  he  has  actually  taken 
possession,  or  not — Booth  v.  Curtis  [l869]/ 
The  goodwill  is  not  separable  from  the 
house — Xing  v.  Midland  Railway  [l868]  ^ 
and  Pile  v.  File  [1876].^  The  goodwill  of 
a  public-house  is  not  a  personal  goodwill ; 
but,  on  a  sale  of  the  house,  passes  with  it 
— Funneit,  Ex  parte  [isso]  J  "  The  good- 
will which  attaches  to  '*  a  particular 
public- house  "  increases  the  value  of  that 
house,  and,  therefore,  the  mortgagee  is 
entitled  to  that " — Cooper  v.  Metropolitan 
Board  of  Works  [issa].^ 

[He  also  referred  to  Lewis  v.  Lewis 
[l87l].»] 

F,  L,  Wright,  for  the  trustee  of  the 
will. 

A.  W,  Rowden,  in  reply. — At  the  date  of 
the  mortgage,  by  reason  of  the  then  exist- 
ing lease,  the  goodwill  was  severed  from  the 
public-house,  and  therefore  did  not  pass 
by  the  mortgage  deed. 

North,  J. — I  think  that  in  this  case 
the  mortgage  does  not  include  the  good- 
will. [His  Lordship,  after  stating  the 
facts  of  the  case,  continued :]  Bennett, 
down  to  the  time  of  his  death,  had  been 
in  possession  of  the  property.  The  mort- 
gagees never  were  in  possession  of  the 
property  at  all.  After  Bennett  died  the 
property  was  from  time  to  time  let  by  the 
tenant  for  life,  and  ultimately  by  the 
trustee  to  a  person  for  a  term  which 
expired  only  when  the  tenant  for  life  died 
in  AprO,  1897.  During  the  whole  of 
that  time,  down  to  April,  1897,  the  mort- 
gagees never  were  in  possession  of  the 
property  at  all ;  they  never  had  any  good- 
will conveyed  to  them  in  terms  ;  and  they 
never  had  any  de  facto  goodwill  from 
being  actually  in  enjoyment  of  the  pro- 
perty, and  being  known  to  be  carrying  on 
business  on  those  premises.  In  May, 
1897,  the  mortgage  debt  of  1,500/.  was 
paid  off  by  the  trustee  out  of  the  estate 
of  Bennett,  and  the  property  was  sold, 

(3)  5  Russ.  29. 

(4)  17  W.  R.  .S03. 

(5)  17  W.  R.  113. 

(6)  45  L.  J.  Ch.  841 ;  3  Ch.  D.  36. 

(7)  60  L.  J.  Ch.  212;  16  Ch.  D.  226. 

(8)  63  L.  J.  Ch.  109  ;  25  Ch.  D.  472. 

(9)  41  L.  J.  Ch.  195;  L,  K.  13  Eq.  218. 


It  appears  from  a  recital  in  the  convey- 
ance, that  it  had  been  agreed  to  be  sold 
by  the  tenant  for  life  before  her  death ; 
but  she  died  before  the  contract  was  com* 
plete,  and  the  trustee  proceeded  to  com- 
plete it.  The  property  was  sold  for  a  sum 
of  11,550/.;  and  a  question  then  arose 
between  the  devisees  of  the  property 
itself  and  the  legatee  of  the  goodwill  as  to 
what  their  interests  were  in  the  purchase- 
money.  That  they  settled  for  themselves 
by  an  order  which,  although  nominally 
made  by  me,  was  one  I  could  not  have 
made  without  consent,  and  which  was 
expressly  made  upon  the  consent  of  their 
counsel.  The  order,  so  far  as  material,  is 
as  follows  '•  "  The  defendants  by  their 
counsel  consenting  to  this  order,  and  the 
defendants  Mary  Ann  Strachan  and 
Henry  Bennett" — the  two  interested  in 
the  real  estate — "admitting  that  the 
value  (if  any)  of  the  goodwill  of  the  busi- 
ness of  the  testator  carried  on  by  him  at 
the  Buck's  Head,  Mitcham,  aforesaid,  and 
since  his  death  by "  Mary  Bennett,  "  as 
distinct  from  the  value  of  the  freehold, 
ought  to  be  paid  or  accounted  for  to  the 
defendant  Caroline  Clarke  " — that  is  to 
say,  she  claimed  the  benefit  of  the  good- 
will. They  admitted  that,  if  there  was 
any  value  in  the  goodwill,  she  was  the 
person  who  was  entitled  to  that.  The 
order  then  ^oes  on  to  refer  it  to  certain 
persons  who  are  named  "  to  fix  the  value 
(if  any)  of  the  goodwill  on  the  basis  afore- 
.said,"  and  it  was  ordered  that  the  persons 
named  should  "pay  the  same  to  the  defen- 
dant Caroline  Clarke,"  and  "that  the 
residue  of  the  proceeds  of  sale  of  the 
Buck's  Head  aforesaid  be  divided  as  pro- 
ceeds of  sale  of  real  estate."  So  that  at 
that  time  it  was  settled  by  the  agreement 
of  the  parties  that  whatever  value  there 
might  be  attaching  to  the  goodwill  was 
separable  from  the  rest  of  the  property, 
and  was  payable  to  Caroline  Clarke. 
The  valuers  did  put  a  considerable  sum 
upon  it. 

But  then  a  point  is  raised  between  the 
parties  by  this  summons,  which  I  quite 
admit  is  not  precluded  by  that  order. 
That  order  settles  that  the  assessed  value 
of  the  goodwill  is  Mrs.  Clarke's ;  but  then 
the  question  is  left,  in  what  way  the 
money  paid  out  of  the  personal  estate  by 
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the  trustee  to  pay  off  the  mortgage  is  to 
be  made  good.  It  is  to  be  made  good  out 
of  the  property  mortgaged ;  and  then  the 
question  is  whether  it  was  the  house  only 
that  was  comprised  in  the  mortgage,  or 
the  goodwill  also.  Now  there  has  never 
been  any  reference  to  goodwill  as  property 
conveyed  by  the  mortgage,  and  there  has 
never  been  anything  in  the  shape  of  de 
facto  acquisition  of  goodwill  by  occupation 
by  the  mortgagees.  They  never  entered 
into  possession ;  the  possession  was  first 
of  all  in  the  mortgagor,  and  after  his 
death  in  the  persons  who  claimed  under 
him.  Under  those  circumstances  I  do 
not  find  anything  to  shew  that  in  this 
case  the  goodwill  ever  did  pass  to  the 
mortgagee.  It  did  not  pass  to  him  by  the 
original  mortgage ;  and  there  is  no  deed 
afterwards  by  which  it  did  pass  to  him. 
It  is  suggested  that  it  passed  to  him  by 
some  sort  of  accruer  when  the  lease  (which 
had  been  granted  in  1850)  expired.  I 
see  nothing  whatever  to  shew  how  it  did 
pass  to  him  at  that  time.  In  my  opinion 
it  did  not.  Under  those  circumstances 
the  cases  that  have  been  cited  and  relied 
upon  by  the  persons  interested  in  the  real 
estate  do  not  seem  to  me  to  apply.  When  a 
man  enters  into  possession  and  so  gets  the 
goodwill,  then  the  goodwill  may  pass  as 
an  incident  without  any  reference  to  it  in 
the  mortgage.  In  the  present  case  I  do 
not  see  that  the  goodwill  was  conveyed  to 
or  became  vested  in  the  mortgagee.  The 
mortgage  debt  must,  I  think,  be  borne  by 
the  property  comprised  in  the  mortgage, 
and  there  must  be  a  declaration  that  the 
plaintifif  is  entitled  to  receive  so  much  of 
the  proceeds  of  sale  as  represents  the 
•value  of  the  goodwill  without  any  deduc- 
tion therefrom  on  account  of  the  mortgage 
debt. 


Solicitors  — Peacock  &  Goddard,  agents  for 
Kowland  &  Hutchinson,  Croydon,  for  plain- 
tiff and  trustee ;  F.  G.  Evan  Jones,  for  other 
defendants. 

[Beported  by  J.  E,  Home,  Esq., 
Barrister-at'Law. 


WALLER,  In  re ;  white 

V.  SCOLES. 


Kekbwich,  J. ' 

1898. 

Dec.  2,  3. 

WiU — Construction — Latent  Ambiguity 
— Mistake — Evidence  of  Previous  WiUa 
— Admiasihility, 

Former  wills  made  by  a  testator  are  ad- 
missible in  evidence  in  order  to  explain  a 
latent  ambigudty  in  the  description,  of 
legatees  contained  in  his  last  ivill. 

Adjourned  summons. 

By  his  will  dated  July  6,  1896,  Charles 
Hudson  Waller  revoked  all  former  wills, 
and  after  appointing  the  plaintiffs  George 
Frederick  White  and  William  Kitchens, 
and  one  other  executors  and  trustees 
thereof,  and  making  various  specific 
bequests,  he  devised  and  bequeathed  all 
his  real  and  personal  estate,  not  otherwise 
disposed  of,  to  his  trustees,  upon  trust  for 
conversion,  and  out  of  the  proceeds  to  pay 
various  legacies,  including  the  following : 
"To  such  of  the  daughters  of  my  late 
friend  Ignatius  Sooles  deceased  as  shall 
be  living  and  unmarried  at  my  deoeafe 
legacies  of  1 001.  each."  And  after  various 
other  bequests,  the  testator  gave  the  residue 
of  his  estate  to  his  trustees  upon  trust  to 
divide  the  same  equally  between  the  follow- 
ing charitable  institutions  —  namely,  the 
British  Home  for  Incurables,  Clapham 
Bise,  the  Royal  National  Lifeboat  Insti- 
tution, the  London  Female  Preventive 
and  Reformatory  Institution,  and  the 
Orphan  Hospital,  Edinburgh. 

The  testator  died  on  February  19, 1897, 
and  the  will  was  proved  by  the  plaintiffs. 

As  a  fact,  Ignatius  Scoles  did  not  die 
until  July  15,  1896,  at  Demerara,  where 
he  had  been  vicar-general  for  twenty 
years,  and  he  was  therefore  alive  at  the 
date  of  the  will.  He  was  a  Jemiit  priest 
and  unmarried,  but  he  had  six  sisters,  the 
daughters  of  Joseph  John  Sooles,  who 
formerly  resided  at  Crofton  Lodge, 
Hammersmith ;  and  &ve  of  these  ladies, 
who  were  immarried  at  the  date  of  the 
testator's  death,  claimed  to  be  entitled  to 
the  legacies. 

It  appeared  that  the  testator  had  made 
several  prior  wills.  In  the  first,  dated 
March  20,  1893,  he  made  the  following 
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bequest:  '^To  the  six  daughters  of  the 
late  Mr.  Scoles,  architect,  who  formerly 
resided  at  Crofbon  Lodge,  Hammersmith 
— ^namely,  Mrs.  Annie  James  and  the 
Misses  Lilian,  Caroline,  Emily,  Catherine, 
and  Octavia  Scoles,  the  sum  of  1,000^.,  in 
equal  shares."  Mr.  J.  J.  Scoles  had  died 
in  1863.  By  a  subsequent  will  dated  in 
November,  1894,  by  which  he  revoked  the 
will  of  March  20,  1893,  the  testator  made 
a  bequest  as  follows :  '*  To  such  of  the 
daughters  of  my  late  friend  Ignatius 
Scoles  deceased  as  shall  survive  me  a 
legacy  of  100^.  each." 

In  another  will  made  on  January  1, 
1896,  the  same  bequest  was  made  in  the 
same  words. 

There  was  evidence  that  the  testator^ 
who  was  himself  a  Roman  Catholic,  knew 
that  Ignatius  Scoles  was  a  Jesuit  priest 
and  could  not  marry  by  the  laws  of  his 
Church.  There  was  also  evidence  that  in 
1864,  after  the  death  of  J.  J.  Scol&s,  the 
testator  had  lived  for  three  years  at 
Crofbon  Lodge,  Hammersmith,  and  was 
intimately  acquainted  with  the  five 
daughters  of  J.  J.  Scoles  who  claimed  the 


On  August  6f  1898,  an  originating 
summons  was  taken  out  by  the  plaintiffs 
asking  for  the  opinion  of  the  Court 
whether  the  five  unmarried  daughters  of 
Joseph  John  Scoles,  who  were  made  de- 
fendants, were  entitled  to  the  legacies  of 
100^.  each,  or  whether  the  bequest  of  the 
legacies  failed  and  fell  into  the  testator's 
residuary  estate.  One  of  the  charities, 
the  British  Home  for  Incurables,  was  also 
made  a  defendant ;  and  the  other  charities 
agreed  to  be  bound  by  any  order  the 
Court  might  make  without  being  joined  as 
defendants. 

Brabant  J  for  the  trustees  of  the  will. 

P.  F.  S.  Stokes^  for  the  five  daughters 
of  J.  J.  Scoles. — ^This  is  a  case  of  a  latent 
ambiguity,  as  there  are  no  persons  exactly 
answering  to  the  description.  Ignatius 
Scoles  was  not  the  testator's  "late"  friend 
at  the  date  of  his  will.  There  is  clearly  a 
mistake  as  to  the  name  of  the  father  of 
these  ladies.  Evidence  may  be  therefore 
adduced  to  shew  that  Joseph  John  Scoles 
'was  intended  to  be  designated  as  the 
father.      For  that  purpose  the  previous 


wills  made  by  the  testator  are  admissible 
in  evidence.  In  Reynolda  v.  Whelan  [l847]  ^ 
Yice-Chancellor  Knight-Bruce  appears  to 
have  admitted  a  former  will  of  the  tes- 
tator to  clear  up  a  misdescription.  Then 
there  was  a  case  before  Vice-Chancellor 
Page- Wood  of  Feltham,  In  re  [l855],* 
where  a  prior  will  was  produced  and 
received  in  evidence,  the  Yice-Chancellor 
saying,  at  p.  532,  that  it  was  "plainly 
admissible."  So  also  in  BlundeU  v.  Glad- 
atone  [l843],^  reported  on  appeal  under 
the  name  of  Canvoys  v.  BlundeU  [i848],^ 
two  former  wills  were  relied  upon  to 
explain  the  right  name  of  the  person  to 
take.  In  the  present  case,  therefore,  the 
previous  wills  made  by  the  testator  can 
be  received  as  evidence,  and  it  is  reason- 
ably clear  that  these  five  ladies,  as  the 
daughters  of  J.  J.  Scoles,  who  was  then 
dead,  were  the  objects  of  the  testator's 
bounty.  In  Doe  v.  Huthwaite  [l82o]  * 
evidence  of  the  state  of  the  testator's 
family,  and  other  circumstances  to  explain 
the  mistake  of  a  name,  were  admitted. 

Stewart-Smithy  for  the  British  Home 
for  Incurables,  was  not  called  upon. 

Kekewich,  J. — It  is  common  ground 
that  there  has  been  a  slip  made  in  this 
will.  The  i)ersons  claiming  as  legatees 
cannot  say,  and  do  not  say,  that  they 
correctly  answer  to  the  description  in  the 
will ;  and  the  residuary  legatees  entirely 
agree  in  that  view.  The  question  i3 
whether  I  can  so  strain  the  language  as 
to  correct  the  mistake. 

The  gift  is  in  these  words :  "  To  suck 
of  the  daughters  of  my  late  friend  Igna- 
tius Scoles  deceased  as  shall  be  living  and 
unmarried  at  my  decease,  legacies  of  100^ 
each."  When  the  Court  is  told  that 
Ignatius  Scoles  was  not  his  "  late  friend^" 
because  he  was  not  then  dead,  and  that  he 
was  also  a  Jesuit  priest  and  could  have  no 
daughters,  it  is  clear  that  there  was  some 
mistake.  The  question  is.  Can  the  Court 
find  out  what  the  mistake  was,  and  give 
effect  to  the  testator's  description  of  the 
legatees)    Counsel    for    the    five    ladies 

(1)  16  L.  J.  Ch.  434. 

(2)  1  K.  &  J.  628. 

(3)  1  Ph.  279. 

(4)  1  H.L.  C.  778. 
C5)  3B.&Ald.682» 
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argues  that  you  may  adduce  extrinsic 
evidence  to  explain  a  latent  ambiguity, 
because  here  there  is  no  ambiguity  on  the 
&ce  of  the  will.  That  is  true.  It  can- 
not be  better  stated  than  it  was  by  the 
Vice-Chanoellor  Page- Wood  in  the  case  of 
FMuimj  In  re,'  which  is  also  valuable  for 
another  purpose. 

In  that  case  there  was  a  gift  '^  to  Mr. 
Thomas  Turner,  of  Regency  Square, 
Brighton,  the  sum  of  100^.,  *  and  the  ques- 
tion was  whether  Mr.  Thomas  Turner, 
who  did  not  live  in  Kegency  Square, 
Brighton,  could  possibly  take  the  legacy. 
In  the  result,  the  Vice-Chancellor  thought 
that  he  could.  He  says  this  at  p.  630  : 
**  It  is  said  that  Thomas  Turner  was  in 
one  sense  rightly  described  as  of  Regency 
Square,  Brighton,  and  that  contention  on 
his  part  lets  in  evidence  at  once.  It  is 
true  that  some  evidence  is  necessary  in 
every  case  of  a  will,  that  is  to  say,  evi- 
dence to  shew  the  subject  and  objects  of 
the  gift ;  but  the  question  here  is,  whether 
or  not  l^omas  Turner  is  in  a  proper  sense, 
if  at  all,  of  Regency  Square,  Brighton." 
And  there  being  an  ambiguity,  he 
allowed  evidence  to  prove  that.  Of  course 
nobody  can  complain  of  that.  He  went 
into  the  question  there,  and  decided  that, 
although  the  description  was  wrong  in 
the  oniinary  use  of  language,  still  there 
was  sufficient  to  go  into  evidence.  I 
allude  to  that  part  of  the  case  because 
the  Yice-Chancellor  relied  to  some  extent 
on  the  case  of  Doe  v.  Huthwaite^^  and  he 
says  at  p.  531  :  "  In  that  case  it  was  held, 
that  there  was  a  mistake,  and  that  the 
words  '  second  son '  were  the  true  descrip- 
tion of  the  devisee.''  That  seems  to  have 
been  an  error  on  the  part  of  the  Yice- 
Chancellor.  I  suppose  he  was  not  in- 
formed of  the  history  of  the  case  in  Doe 
▼.  HvihwaiU^^  because  in  the  case  of 
Camoya  v.  BlundeU^  an  account  of  the 
ease  of  Doe  v.  fftUhwaite^  is  found  at 
p.  796,  where  it  appears  that  the  case  was 
argued  in  a  different  way  ;  and  it  is  stated 
at  p.  797  that  the  judgment  awarded  a 
venire  ds  novo,  from  which  there  was  a 
writ  of  error  brought.  "  The  result  was 
that  an  arrangement  was  come  to  between 
the  parties,  as  I  understood,  so  that  ulti- 
mately it  was  left  in  those  very  peculiar 


circumstances,  for  which  reason  it  never 
did  receive  any  final  decision,  and  never 
came  within  your  Lordships'  jurisdiction, 
the  compromise  having  put  an  end 
to  it." 

I  do  not  think,  however,  that  that 
affects  the  decision  of  the  Vice-Chancellor 
in  Felthanif  In  re.^  Nevertheless,  quite 
apart  from  that  authority,  he  admitted  the  ' 
evidence,  and  no  doubt  that  was  right, 
irrespective  of  the  question  whether  the 
former  will  was  to  be  admitted.  Then  he 
supplemented  his  view  of  the  extrinsic 
evidence  by  referring  to  a  former  will; 
and  he  discusses  the  question  whether  the 
former  will  was  admissible.  It  so  happens 
this  is  a  question  which  has  exercised  my 
mind  very  much  quite  recently  with  refer- 
ence to  other  cases,  and  I  am  extremely 
obliged  to  counsel  for  the  defendants  for 
having  put  me  in  possession  of  the  autho- 
rities and  thus  set  my  mind  at  rest  upon 
this  question. 

It  seems  to  me  impossible  to  exclude  a 
former  will  upon  general  principles.  You 
are  entitled,  in  construing  a  will,  to  sit  in 
the  testator's  chair — ^as  the  common  phrase 
is,  and  I  do  not  know  a  better  expression 
for  explaining  what  you  may  and  what 
you  may  not  do  in  this  direction— to  see 
with  his  eyes  and  hear  with  his  ears,  and 
have  before  you  what  was  before  him  ;  and 
not  only  are  you  entitled  to  do  that,  but 
you  are  entitled  to  see  with  his  mind's 
eye,  if  you  can  only  find  out  what  was 
in  his  mind.  Proof  may  be  adduced  of 
what  was  present  to  his  mind,  as,  for 
instance,  the  knowledge  that  his  son  had 
made  an  unfortunate  marriage,  and  the 
children  were  illegitimate.  That  is  a  case 
which  constantly  occurs,  and  you  are  en- 
titled to  do  that ;  and  if  you  are  entitled 
to  do  that  on  general  principles,  how  can 
you  exclude  reference  to  a  will  which  he 
is  in  terms  revoking  ) 

It  seems  to  me  impossible  to  approach 
the  construction  of  the  will,  which  re- 
quires some  evidence  in  order  to  explain 
what  is  meant,  without  looking  at  the 
will  which  is  now  to  be  displaced;  and 
although  I  see  very  great  difficulty  in 
going  further,  and  though  any  further 
evidence  must  be  looked  at  with  great  sus- 
picion, yet,  nevertheless,  when  the  testator 
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has  made  several  wills,  I  do  not  see 
how  you  can  really  exclude  all  former 
w^ills.  That  seems  to  me  to  be  the  right 
{Krinciple.  I  am  glad  to  find  that  it  is 
concluded  by  authority.  In  the  case  of 
Felthamy  In  re,^  the  Vice-Chancellor  was 
asked  to  admit  in  evidence  a  former  will, 
and  he  deals  with  that  at  p.  532,  where 
he  says:  •* Further,  which  is  extremely 
important,  there  is  the  fact  of  her  making 
a  :former  will.  I  cannot  rely  on  the  cir- 
cumstance that  she  therein  gave  him  a 
le^cy;  but  by  that  will,  which  was  an 
instrument  solemnly  executed,  she  de- 
scribed one  of  her  legatees  as  *  Thomas 
Turner,  of  Regency  Square,  Brighton, 
surgeon.'"  And  the  Vice-Chancellor,  a 
few  lines  further  down,  refers  to  this 
evidence  as  "  plainly  admissible."  Then, 
later  on,  he  refers  to  the  case  of  Rey- 
nolds V.  Whetan,^  which  was  before 
Vice-Chancellor  Knight-Bruce,  where  the 
gift  was  to  William  Reynolds,  who  was 
not  correctly  described  as  "one  of  my 
farming  men  " ;  and  the  Vice  Chancellor 
decided  the  case  in  favour  of  an  old  ser- 
vant formerly  in  his  employ,  "  without 
referring  to  a  prior  will  of  the  testator, 
in  which  the  words  of  the  gift  were 
identical  with  those  in  the  subsequent 
will,  and  which  was  made  before  the 
other  claimant  was  taken  into  the  service 
of  the  testator.  On  an  appeal,  Lord 
Cottenham  affirmed  the  decree,  and  con- 
sidered the  evidence  in  itself  conclusive." 
If  admissible,  it  clearly  was  conclusive. 
Apparently  the  Vice-Chancellor  did  not 
require  the  evidence.  So  there  is  no 
statement  of  how  far  he  thought  it  ad- 
missible, or  otherwise.  That  case  was 
decided  in  1855.  No  reference  is  made 
to  the  case  of  Camoya  v.  Blunddl^^  which 
wa^  decided  in  1848  in  the  House  of 
Lords.  There  it  appears,  on  p.' 782,  that 
"  Two  former  wills,  made  by  the  testator, 
were  received  in  evidence  as  exhibits,  on 
the  rehearing."  That  was  a  case  which 
was  so  carefully  gone  into  that  the  Lord 
Chancellor  himself  moved  the  judgment 
of  the  House  of  Lords.  He  says,  at 
p,  789,  "  There  has  scarcely  ever  been  a 
case  which  has  undergone  such  a  careful 
examination  as  this."  Still,  I  cannot  find 
in  the   House  of  Lords  report  that  the 


former  wills  were  required  in  order  to 
answer  the  question  propounded  to  them, 
because  the  opinion  of  the  Judges,  stated 
at  p.  785,  was  this :  "  It  appears  to 
us,  upon  reading  the  will,  and  look- 
ing only  at  the  evidence  of  the  state 
of  the  Weld  family  at  the  time  the 
testator  made  his  will,  and  without  ad- 
verting to  the  other  parol  evidence  re- 
ceived in  the  Court  of  Chancery,  and,  as 
we  think,  rightly  received,  that  the 
meaning  of  the  words  used  by  the  testator 
to  designate  the  devisee  are  clear." 
Therefore  it  seems  that  the  judgment  did 
not  at  all  or  necessarily  rest  on  the  former 
wills,  although  they  thought  that  the  other 
parol  evidence  was  rightly  received,  and 
that  parol  evidence  with  the  exhibits  must 
have  included  the  former  wills.  So  we 
have  the  authority  of  the  House  of  Lords 
conforming  to  the  view  held  by  Vice- 
Chancellors  Knight- Bruce  and  Page- 
Wood  that  evidence  of  that  kind  was 
rightly  admissible. 

I  may  therefore  admit  this  evidence, 
and  see  what  it  is  worth.  The  other 
evidence  leaves  the  question  in  no  doubt 
as  to  the  facts.  Ignatius  Scoles  was  alive 
at  the  date  of  the  will,  and  had  no 
daughters,  and  that  to  the  knowledge  of 
the  testator.  Then  there  was  Mr.  J.  J. 
Scoles,  the  father  of  Ignatius  Scoles,  who 
was  described  as  his  friend,  and  that 
father  had  several  children,  including 
Ignatius  Scoles  himself  and  his  six  sisters. 
So  that  it  is  quite  clear  that  a  mistake 
was  made.  But  I  do  not  think  that  I 
can,  when  referring  to  the  former  wills,  say 
that  the  words  "  the  daughters  of  my  late 
friend  Ignatius  Scoles  "  mean  "  sisters  of 
my  late  friend  Ignatius  Scoles,"  or  "  the 
daughters  of  Joseph  John  Scoles."  I 
cannot  myself  see  how  the  mistake  can  be 
corrected  in  that  way.  To  my  mind,  it  is 
going  too  far  in  departing  from  the. 
language  of  the  testator.  Do  the  former 
wills  make  any  diflference  1  This  gentle- 
man made  several  wills,  and  the  one  which 
is  most  relied  upon  is  one  dated  March  20,. 
1893,  in  which  the  testator  gives  a  legacy 
as  follows :  [Ilis  Lordship  read  the  bequest 
and  continued :  J  That  sufficiently  described . 
J.  J.  Scoles  and  his  daughters.  Then  he> 
made  another  will   in  November,  1894^^ 
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which  follows  the  former  will  except  that 
he  gives  '*  to  such  of  the  daughters  of  my 
late  friend  Ignatius  8coles  deceased  as 
shall  survive  me,  a  legacy  of  100/.  each." 
The  legacy  is  changed  for  some  reason. 
How  the  mistake  arose  we  cannot  tell. 
Then  he  made  the  same  mistake  in  the  will 
of  January  1,  1896 ;  and  that  seems  to  me 
to  distinguish  this  case  entirely  from  the 
olass  of  cases  with  which  Yice-Chancellor 
Page- Wood  was  dealing  in  Fdtham,^  In  re.'^ 
There  he  was  dealing  with  a  case  where 
there  was  a  mistake  in  the  name.  He 
aays  at  p.  532  :  ''In  a  solemn  instru- 
ment she  had  previously  described  Joseph 
Turner  indubitably  by  the  name  of 
Thomas,  and  the  only  question  being,  is 
the  name  'Thomas/  or  the  description, 
incorrect  in  this  will,  I  have  no  hesitation 
in  concluding,  that  the  same  person  who, 
three  years  before,  was  described  by  her 
with  the  same  degree  of  incorrectness,  was 
present  to  her  mind  when  she  made  her 
second  will ;  and  there  being  nothing  to 
shew  that  she  had  ever  learned  her  mis- 
take in  the  interval,  I  must  come  to  the 
conclusion,  that  the  same  mistake  con- 
tinued in  her  mind,  and  that  the  mis- 
description was  in  the  name,  and  not  in 
the  address,  of  the  legatee."  But  in  the 
present  case  we  have  a  mistake  continued 
through  several  wills  for  several  years, 
and  we  have  to  go  back  to  the  will  of 
March  20,  1893,  to  find  out  what  was 
intended,  assuming  that  we  can  find  an 
intention. 

It  seems  to  me  a  great  deal  too  much 
to  go  back  so  fiir,  and  to  say  that  in  a 
will  made  in  1896  this  testator,  by  using 
the  words  "the  daughters  of  my  late 
friend  Ignatius  Scoles. '  intended  to  benefit 
"  the  daughters  of  the  late  Mr.  Scoles,  who 
formerly  resided  at  Crofton  Lodge,  Ham- 
mersmith/' because  that  expression  was 
used  in  a  will  made  on  March  20,  1893. 
I  do  not  think  that  I  can  exclude  the 
former  wills.  He  made  the  very  same 
mistake  which  was  made  here  at  least 
twice  before.  It  seems  to  me  that  the 
former  wills  do  not  give  me  the  assistance 
which  I  should  be  glad  to  have  obtained 
from  them,  because  it  is  clear  that  there 
has  been  a  mistake,  and  the  residuary 
legatees  will  get  moneys  which  were 
intended  for    some    persons,    although, 


unfortunately,  it  is  not  for  me  to  ascertain 
them. 


Solicitors  —  Gaprons,  Hitchins,  Brabant  & 
Hitchios;  A.  0.  Scoles;  Devonshire,  Monk- 
land,  Davies  &  Sanders. 

[Reported  hy  G.  Macan^  Esq., 
Barrister-at'Law. 


Wright,  J. 

1898 
Dec.  20. 


,  21.  ) 


ROXBURQHE  PRESS,   LIM.,  In 

re;    spiers    and    bevan's 

CASE. 


Company — Winding-up  —  Contributory 
' —  Unpaid  Shares —  Vendor's  Shares — Relief 
—  Conduct  of  Applicant  —  Speculative 
Transaction  —  "  Just  and  equitable  "  — 
Companies  Act,  1898  (61  <i&  62  Vict. 
c.  26),  s,  1 — Cross-eocamination  of  Appli- 
cant— Presence  at  Heariiig  of  Application, 

To  entitle  an  applicant  to  relief  under 
the  Companies  Act,.  1898,  where  he  has 
acquired  shares  out  of  tlie  ordinary  course, 
the  onus  lies  on  him  to  sliew  that  he  lias 
acted  with  due  caution  and  conscientiou8-> 
ness  and  lias  done  nothing  to  disentitle 
himself  to  relief  at  the  coat  of  innocent 
parties. 

Where  therefore  accountants  agreed  with 
the  promoter  of  a  company  in  considera* 
tion  of  an  aUotihent  of  fully  paid  shares 
to  circulate  amongst  their  clients  tlie  pro^ 
spectus  of  the  company  accompanied  by 
a  letter  recommending  subscription  for 
sfiares,  but  abstained  from  making  enquiry 
except  from  the  promoter  as  to  the  truth  q/ 
the  statements  contained  in  the  prospectus^ 
the  Court  refused  to  grant  relief  at  the 
expense  of  bona  fvde  contribuiories  and 
creditors. 

On  an  application  either  for  removal 
from  the  list  of  contributories  or  for  relief 
under  the  Companies  Act,  1898,  the  appli- 
cant should  as  a  rule  in  winding-up 
cases  be  present  on  the  hearing  and  be 
prepared  to  submit  himself  for  cross^ 
examination  on  his  affidavit,  unless  it  is 
quite  clear  that  his ,  attendance  will  not  be 
required  for  that  purpose^.        . 
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Summons  by  A.  D.  Spiers  and  C.  S.  R. 
Bevan,  who  were  a  firm  of  accountants, 
against  the  liquidator  of  the  above  com- 
pany, for  an  order  that  the  list  of  con- 
tributories  of  the  company  might  be  varied 
by  omitting  the  names  of  the  applicants 
therefrom,  or,  in  the  alternative,  that  relief 
might  be  granted  to  the  applicants  under 
the  Companies  Act,  1898,  and  that  direc- 
tions might  be  given  to  file  a  sufficient 
contract  or  memorandum  in  writing,  and 
that  it  should,  in  relation  to  tbe  shares 
registered  in  the  names  of  the  applicants, 
operate  as  if  filed  before  the  issue  of  such 
shares. 

The  company  was  incorporated  in  1897 
with  a  nominal  capital  of  100,000/.  divided 
into  100,000  shares  of  IL  each,  with  power 
to  divide  such  capital  into  various  classes 
of  shares.  Its  principal  object  was  to  pur- 
chase and  take  over  as  a  going  concern  the 
business  carried  on  by  C.  F.  Bideal  under 
the  style  of  the  Bozburghe  Press. 

By  the  articles  of  association  Bideal  was 
appointed  governing  director  of  the  com- 
pany. 

By  an  agreement  dated  July  29,  1897, 
and  made  between  Bideal  of  the  one  part 
and  the  company  of  the  other  part,  Bideal 
agreed  to  sell  to  the  company  the  goodwill, 
stock-in  trade,  and  effects  of  his  business 
in  consideration  of  30,894Z.,  to  be  satisfied 
by  the  allotment  to  him  of  30,894  shares 
of  II.  each  in  the  company,  fully  paid  up, 
such  shares  to  be  numbered  in  the  books 
of  the  company  1  to  30,894  inclusive. 
This  agreement  was  duly  filed  with  the 
Begistrar  of  Joint-Stock  Companies  on 
August  25,  1897. 

On  September  14,  1897,  a  meeting  of 
the  directors  was  held  at  which  it  was  re- 
solved that  50,000/.  of  the  1 00,000/.  nominal 
capital  of  the  company  should  rank  as 
50,000  7  per  cent,  cumulative  preference 
shares  of  1/.  each,  and  that  the  allotment 
of  fully  paid  shares  to  the  vendor  should 
be  made  out  of  these  preference  shares. 

On  December  11,  1897,  a  meeting  of 
the  directors'  was  held  at  which  allotments 
were  made  to  the  applicants  of  100  prefer- 
ence shares  each — namely,  100  shares, 
numbered  29,437  to  29,536,  to  the  appli- 
cant Spiers,  and  100  shares  numbered 
29,537  to  29,636  inclusivo. 

The  circumstances  under  which  such 


shares  were  taken  by  the  applicants  are* 
thus  detailed  in  the  affidavit  of  the  appli- 
cant Spiers : 

«0n  November  3,  1897,  Mr.  Bideal 
called  upon  me  and  said  that,  as  we  had 
such  a  large  connection  amongst  investors, 
we  might  draft  out  a  form  of  letter  which 
we  could  send  to  our  clients  with  a  pro- 
spectus, asking  subscriptions  for  prefer- 
ence shares  of  the  said  company  (being- 
the  above-named  Bozburghe  Press,  Lim- 
ited), the  object  of  such  letter  being  to 
call  the  attention  of  our  clients  to  the- 
prospectus  with  a  view  to  inducing  them 
to  subscribe  for  shares  of  the  company. 

^*  The  said  Bideal  told  me  that  he  had 
sold  to  the  company  the  business  which 
the  company  was  to  work,  that  Mr.. 
Burghes  had  valued  the  assets  at  33,000/., 
and  he  (Bideal)  was  getting  ovei*- 
30,000/.  for  the  business,  every  penny  of 
which  he  was  taking  in  fully  paid  shares 
of  the  company ;  and  ho  suggested  that 
if  we  would  send  out  to  our  clients  250 
letters  accompanied  by  a  prospectus,  h& 
would  give  us  100  of  the  preference  shares 
he  would  get  from  the  company,  and  that 
as  he  was  t6  have  such  a  large  holding  in 
the  company  he  could  easily  do  '^is. 
Keither  I  nor  my  partner  had  any  reason 
whatever  to  doubt  the  truth  of  the  state- 
ments made  by  the  said  C.  F.  Bideal, 
which  appeared  to  be  confirmed  by  the- 
prospectus. 

'*We  then  began  to  send  out  the 
letters  and  prospectuses,  and  many  of 
our  clients  began  to  make  enquiries  of  us 
as  to  the  company.  I  saw  Bideal  con- 
stantly, and  he,  finding  that  the  letters 
we  were  sending  out  were  likely  to  result 
in  shares  being  taken  up,  it  was  sug- 
gested that  we  should  increase  the 
number  of  letters  and  prospectuses  to 
be  sent  out  to  750,  and  he  agreed  to 
increase  our  remuneration  to  200  fully 
paid  preference  shares,  and  also  allow  us 
6(/.  per  share  on  all  shares  subscribed  for 
by  clients  of  ours. 

^*  I  had  no  idea  that  it  was  necessary 
that  any  contract  relative  to  the  shares 
we  were  to  have  under  the  said  agree- 
ment should  be  filed  at  Somerset  Houfle, 
as,  notwithstanding  the  fact  that  in  the 
correspondence  the  company  was  from 
time  to  time  referred  to,  we  only  knew  tbe 
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said  Rideal  in  the  matter,  and  regarded  our 
agreement  as  made  with  him,  and  that 
the  shares  to  be  given  to  us  were  shaves 
to  which  he  was  entitled  under  his  agree- 
ment with  the  company,  and  not  shares 
to  be  allotted  to  us  by  virtue  of  any 
agreement  between  the  company  and  our- 
selves. The  said  Rideal  expressly  told 
me  in  or  about  the  month  of  November, 
1897,  that  he  was  entitled  to  a  large 
number  of  shares  which  he  had  not  then 
taken  in  his  own  name,  and  that  he 
could  put  tho»e  shares  into  the  names  of 
nominees,  and  that  I  and  my  co-partner 
Bevan  should  be  two  of  such  nominees. 
He  said  the  shares  were  allotted,  but  not 
yet  issued  to  him. 

"  I  and  my  co-partner  did  a  consider- 
able amount  of  work  in  connection  with 
the  company,  and  had  fully  half-a-dozen 
interviews  with  Bideal  both  at  his  office 
and  ours,  and  wrote  about  1,000  letters 
with  prospectuses  and  other  letters,  and 
saw  many  of  our  clients  who  called  to 
make  enquiries  as  to  the  company.  We 
both  considered  that  the  value  of  our 
services  to  Rideal  was  fairly  remunerated 
by  200  IL  shares  in  the  company." 

The  prospectus  itself  stated  that  the 
vendor  was  entitled  to  fully  paid  pre- 
ference shares  as  consideration  for  the 
sale  of  his  business. 

On  March  3,  1898,  an  extraordinary 
general  meeting  of  the  company  was  held, 
at  which  resolutions  to  wind  up  voluntarily 
were  passed  and  a  liquidator  was  appointed. 

The  applicant  Spiers,  in  cross-examina- 
tion, admitted  that  the  only  enquiries  as 
to  the  l^uth  of  the  statements  contained 
in  the  prospectus  were  made  by  him  of 
Rideal. 

S.  0.  Buckmcuter,  for  the  applicants. — 
The  applicants  are  entitled  to  have  their 
names  removed  from  the  register.  The 
agreement  to  take  the  shares  as  fully  paid- 
up  was  between  the  appellants  and  Rideal, 
and  the  shares  were  allotted  to  them  as 
his  nominees,  and  are  protected  by  the 
registered  contnuct— Western  of  Canada 
(Kf,  Landa^and  Works Co.^  In  re;  Car- 
ling's  Case  [i875],'  and  Common  Petroleum 
Engine  Co.^  In  re;  Eisner  and  MoArthur*s 

(l)46L.J.Ch.5;lCh.D.115. 


Case  [iS96].^  If,  however,  the  Court  is  of 
opinion  that  the  contract  was  between 
the  applicants  and  the  company,  I  ask 
for  relief  under  the  Companies  Act,  1898. 

[Wbight,  J. — I  see  no  evidence  of  any 
contract  between  the  applicants  and  the 
company.     Can  you  claim  to  rectify  ?] 

I  admit  that  I  could  not  make  out  a 
case  for  rectification  against  the  company. 

[Weight,  J. — Your  actual  difficulty  is 
that  the  contract  on  which  you  must  rely 
is  that  disclosed  in  the  minutes  of  the 
meeting  of  September  14,  1897,  which 
provided  that  the  vendor  should  take 
shares  of  the  character  of  preference 
shares,  and  this  does  not  appear  in  the 
registered  contract.  It  is  therefore  quite 
impossible  to  hold  that  the  registered 
contract  is  sufficient.] 

[Macdonald,  Sons  dh  Co.^  In  re  [l893],^ 
was  also  referred  to  on  this  point.] 

[Weight,  J. — I  think  you  must  rely 
on  the  Act  of  1898.] 

I  rely  on  the  ground  that  it  is  "just 
and  equitable ''  under  that  Act  that  the 
applicants  should  be  relieved.  They  bona 
fide  and  reasonably  believed  that  they 
were  getting  fully  paid  shares  issued  to* 
them.  The  numbers  of  the  shares  issued 
to  them  were  included  in  the  numbers  of 
the  shares  agreed  to  be  allotted  to  the 
vendor,  and  the  applicants  were  entitled 
to  rely  on  the  statement  of  the  company 
in  the  prospectus  that  the  fully  paid  shares 
to  be  issued  to  the  vendor  were  preference 
shares.  They  were  not  mere  donees,  but 
had  given  valuable  consideration  in  the 
shape  of  service — recommending  the  com- 
pany's undertaking  to  their  clients. 

J^eviUj  for  the  liquidator.  —  Relief 
can  only  be  given  in  this  case  at  the 
expense  of  creditors  or  other  contribu- 
tories.  There  is  nothing  in  the  circum- 
stances to  entitle  the  applicants  to  it. 
They  eogaged  in  a  speculative  enterprise, 
and  they  took  no  trouble  to  ascertain 
whether  the  shares  issued  to  them  were 
protected  by  the  vendor's  registered  oon^ 
tract.  The  neglect  to  do  so  was  not  "  in- 
advertence "  within  the  Act. 
S.  0.  Buchmaster  replied. 

Cur,  adv.  vuU^ 

(2)  66  L.  J.  Ch.  76  ;  [1S95]  2  Ch.  769. 
(8)  63  L.  J.  Q.B.  193  ;  [1894]  1  Ch.  8» 
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Dec,  21. — Wright,  J. — This  case  raises 
a  question  of  great  importance  under  the 
Companies  Act,  1898,  giving  relief  against 
the  provisions  of  the  25th  section  of  the 
Companies  Act,  1867 — namely,  whether 
under  this  Act  relief  can  properly  be  re- 
fused on  the  ground  of  what  may  be  called 
matter  of  prejudice,  as  distinguished  from 
bad  faith,  or  gross  negligence,  or  illegal 
conduct.  The  applicants  would,  in  my 
judgment,  have  been  entitled  to  relief  if 
the  shares  which  they  took  in  the  belief 
that  they  were  fully  paid  shares,  and 
which  the  company  issued  to  them  as  fully 
paid,  had  been  taken  by  them  at  their 
real  or  supposed  value  as  payment  for 
services  of  an  ordinary  business  kind. 
Ought  it  to  make  any  difference  if  the 
services  rendered  were  the  recommending 
or  puflSng  of  the  vendor's  shares  with  the 
view  of  helping  him  to  unload  them  on 
the  public,  and  in  ignorance  or  without 
full  enquiry  whether  they  were  valuable 
or  worthless,  and  if,  instead  of  taking 
them  at  an  estimated  value  sufficient  to 
pay  the  real  worth  of  the  services  given, 
the  claimants  took  them  by  way  of  a  large 
commission  of  100  shares  for  every  200  or 
300  persons  to  whom  they  might  recom- 
mend a  purchase,  besides  a  commission  of 
Qd.  per  share,  the  sale  of  which  their  in- 
troduction might  effect  ]  It  is  argued 
with  much  force  against  the  applicants 
that  on  this  view  of  the  facts  this  was  a 
speculative  and  questionable  transaction, 
in  which  they  must  be  left  to  protect 
themselves  by  their  own  vigilance,  and 
that  they  ought  not  to  be  relieved  at  the 
expense  of  creditors  or  bona  fide  contribu- 
tories. 

In  some  cases  of  this  kind  the  amounts 
involved  are  very  large.  To  allow  the 
relief  may  be  to  deprive  creditors  of  the 
principal  or  the  only  fund  for  their  pay- 
ment, or  to  subject  to  a  greatly  increased 
burden  contributories  who  have  already 
paid  money  on  their  shares.  To  refuse 
the  relief  may  mean  ruin  to  applicants 
who  have  done  nothing  contrary  to  law. 
In  some  instances,  especially  where  relief 
is  sought  by  vendors,  the  questions  which 
will  have  to  be  solved  in  this  <  Jourt — and 
in  other  Courts  if  regard  is  to  be  had  to 
considerations  of  the  kind  now  in  question 
— will  be   of   the    most    difficult    kind, 


governed  by  no  definite  principles  of  law, 
and  varying  with  every  complexity  of  cir- 
cumstance. Yet  to  disregard  them  is 
hardly  possible  when  it  is  left  to  the  Court 
to  exercise  a  discretion  as  to  what  is  "just 
and  equitable.''  It  seems  to  me  that  such 
considerations  cannot  be  wholly  disi'e- 
garded,  and  that  it  must  in  each  case  be 
a  question  of  degree  and  fact.  I  cannot 
attempt  to  lay  down  any  general  rule 
beyond  this — that  I  think  it  lies  on 
the  applicant  in  such  a  case  to  shew 
that  he  has  acted  with  due  caution 
and  conscientiousness,  and  that  he 
has  done  nothing  to  disentitle  him 
to  a  relief  at  the  cost  of  other  innocent 
persons. 

In  the  present  case  I  have  come  to  the 
conclusion  that  the  applicants  ought  not 
to  be  so  assisted.  They  are  accountants 
in  a  large  way  of  business.  One  Rideal 
had  converted  his  own  publishing  business 
into  a  company  named  the  Roxburghe 
Press,  Lim.,  of  which  he  made  him^elf 
"  governing  director,"  and  he  was  to  get 
as  vendor  about  30,000  7  per  cent,  cumu- 
lative preference  shares  issued  as^  fully 
paid.  These  he  was  anxious  to  unload, 
and  he  asked  the  present  applicants  to 
help  him  by  circulating  the  prospectus  of 
his  company  among  their  customers  with, 
what  are  called  personal  letters  recom- 
mending the  shares.  They  agreed  to 
issue  copies  with  such  letters  to  600  per- 
sons on  the  terms  that  they  should  be 
given  for  themselves  as  nominees  of  the 
vendor  200  of  his  shares,  and  also  the 
sum  of  6rf  for  every  share  applied  for  on 
their  recommendation.  It  does  not  ap- 
pear that  they  made  any  enquiry,  except 
from  Rideal  himself,  as  to  the  truth  of 
the  statements  in  the  prospectus  or  the 
real  value  of  the  shares  which  they  were 
recommending  to  the  public.  Under  these 
circumstances,  I  am  not  disposed  to  re- 
lieve them  from  the  consequences  ol  their 
not  having  taken  the  trouble  to  look  at 
the  filed  contract.  If  they  had  looked  at 
it  they  would  have  seen  that  it  omitted 
all  mention  of  the  most  material  part  of 
the  real  contract  under  which  the  vendor's 
shares  were  actually  issued — ;namely,  that 
tht'y  were  to  be  7  per  cent,  cumulative 
preference  shares.  I  think  the  application 
must  be  dismissed  with  costs.  • 
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[In  the  course  of  the  argument  Wright, 
J.,  stated  that,  as  a  general  rule  in  wind- 
ing-up  cases,  on  an  application  for  re- 
moval from  the  list  of  oontributories,  or 
for  relief  under  the  Companies  Act,  1898, 
the  applicant  ought  to  attend  at  the 
hearing  and  be  prepared  to  submit  him- 
self for  cross-examination  on  his  affidavit, 
unless  it  is  quite  clear  that  his  attend- 
ance will  not  be  required  for  that  pur- 
pose.] 


Solicitors — Ward,  Perks  k,  McKay,  for  appli- 
cants ;  Wethertield,  Son  &  Baines,  for  liqui- 
dator. 

[Reported  by  W.  Irimey  CooJc,  Esq.^ 
BaTTUter-at-Lan. 


CHANCERY  DIVISION. 


115 


ROMEB,  J.    ^  WREXHAM,    MOLD,  AND   GON- 

1898.       >     nah's  quay  railway,  In 
Dec.  15,16.)      re  {No.  2). 

Company — Svhrogation — Loan  Applied 
to  Pay  Interest  on  Successive  Issues  of 
Debenture  Stock — Right  of  Lender  against 
Holders  of  LaZer  Issue, 

A  railway  company  made  successive 
issues  of  debenture  stock,  the  earlier  of 
which  ranked  for  payment  of  interest  in 
priority  to  the  later.  When  on  the  verge 
of  insolvency  the  company  paid  t/ie  inte- 
rest on  both  issues  urith  money  borrowed 
from  its  bankers.  The  bank  claimed  against 
the  holders  of  the  later  issvs  of  stock  priority 
of  payment  out  of  t/ie  company^ s  assets  to 
the  extent  the  loa/n  had  been  applied  in 
paying  the  interest  due  on  the  earlier  issue, 
on  the  ground  that  the  holders  thereof 
would  have  been  entitled  to  such  priority  : 
— Held,  that  the  claim  failed, 

Blackburn  and  District  Benefit  Build- 
ing Society  v,  Cunlifie,  Brooks  &  Co. 
(54  L.  J.  Ch.  1091 ;  29  Ch.  D.  902)  dis- 
tinguished. 

The  above-named  company,  under  the 
powers  contained  in  its  Acts,  made  three 
successive  issues  of  debenture  stock,  the 
holders  of  the  earlier  issue  being  entitled 


to  be  paid  their  interest  in  priority  to  the 
later  issues.  The  interest,  which  became 
payable  on  all  the  stock  on  August  !,• 
1897,  was  paid  by  the  North  and  South 
Wales  Bank  at  the  request  of  the  com- 
pany, whose  current  account  with  the 
bank  was  overdrawn  for  the  purpose. 

On  August  4,  lfe97,  judgment  was 
recovered  against  the  company  by  a  cre- 
ditor, and  a  receiver  was  appointed.  The 
claim  of  the  bank  to  be  repaid  the  amount 
of  the  overdraft  out  of  the  company's 
assets  in  priority  to  any  payments  to  the 
holders  of  the  debenture  stock  was  re- 
jected (as  reported  ante,  p  28).  The  claim 
was  now  renewed  on  the  following  ground  : 

The  income  of  the  company  was  suffi- 
cient to  pay  the  interest  due  on  the 
A  debenture  stock  and  to  leave  a  surplus 
available  to  pay  interest  on  the  B  stock, 
and  the  bank  contended  that,  on  the 
principle  of  subrogation,  to  the  extent 
their  loan  had  been  applied  in  paying  the 
interest  on  the  A  stock,  they  were  entitled 
to  priority  of  payment.  The  case  was 
restored  to  be  heaid  on  this  conten- 
tion. 

Neville,  Q,C.,  T,  T,  JfeiAoW,and  Danck- 
werts,  for  the  bank. — In  Blackburn  and 
District  Benefit  Building  Society  v.  Cun- 
liffe.  Brooks  d:  Co,  [l885]  ^  the  bankers 
were  held  entitled  to  stand  in  the  place  of 
withdrawing  members  to  the  extent  that 
these  had  been  paid  off  out  of  the  loan, 
on  the  ground  that  if  not  paid  oflF  they 
would  have  been  entitled  to  be  paid  out 
of  the  assets  in  priority  to  the  continuing 
members.  Similarly,  the  bank  is  entitled 
to  stand  in  the  place  of  the  A  debenture 
stockholders.  The  B  holders  suffer  no 
injury,  as  their  rights  were  always  subject 
to  the  A  holders  being  paid. 

F,  TJiompson,  U,  S.  Theobald,  Mark 
Romer,  and  R.  J.  Parker,  for  various 
respondents,  who  were  the  same  as  in  the 
former  hearing,  were  not  called  on. 

RoMER,  J.,  stated  the  &cts,  and  con- 
tinued :  Much  of  what  I  previously  said 
applies  to  this  contention,  and  need  not 
be   repeated.^     I   may,    however,    again 

(1)  54  L.  J.  Ch.  1091  ;  29  Ch.  D.  902. 

(2)  Ante,  p.  28j  [1898]  2  Ch,  663, 
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point  out  that  the  bank  advanced  its 
money  under  no  contract  purporting  to 
give  it  a  security  for  the  money,  and  that 
the  B  stockholders  knew  nothing  of  the 
source  from  which  the  money  came  which 
paid  the  former  interest,  and  were  not 
bound  to  enquire.  I  cannot  see  any  suffi- 
cient reason  why  the  B  stockholders 
should  now  find  themselves  placed  in  the 
position  of  having  a  charge  second  not 
only  to  that  of  the  A  stock,  but  to  that 
of  the  bank.  It  ia  said  they  are  not 
injured  because,  if  the  bank's  money  had 
not  been  applied  in  paying  off  the  A 
interest,  it  would  still  rank  for  payment. 
But  suppose  the  case  had  been  that  the 
railway  company  had  at  the  time  when 
the  bank  lent  its  money  other  assets  which 
could  and  should  have  been  applied  in 
paying  off  the  A  interest,  and  that  the 
railway  company's  insolvency  had  arisen 
from  a  subsequent  unexpected  loss,  are 
the  B  stockholders  to  be  now  affected  be- 
cause, instead  of  applying  their  other  assets 
at  the  time  in  paying  the  A  interest,  the 
railway  company  chose  to  pay  it  out  of 
the  money  borrowed  from  the  bank? 
And  if  not,  is  the  Court  to  embark  in  an 
investigation  as  to  what  the  exact  pecu- 
niary position  of  the  company  was  at  the 
time  of  the  borrowing  1  I  think  not ;  and 
if  the  principle  advocated  by  the  bank  is 
correct,  where  is  it  to  stop  1  There  might 
have  been  years  of  past  interest  paid  off 
by  money  illegally  borrowed  from  the 
bank.  If  the  bank's  contention  be  correct, 
all  those  years  interest  might  have  been 
accumulatiDg  against  the  B  stockholders 
without  their  knowledge  or  consent,  and 
so  that  all  further  payment  of  interest  to 
them  would  practically  cease.  They  would 
certainly  thereby  be  greatly  prejudiced, 
yet  during  all  the  time  of  the  accumula- 
tion they  would  have  had  no  opportunity 
of  protesting  against  it  or  of  applying  for 
any  remedy. 

I  cannot  accede  to  the  application.  It 
appears  to  me  to  be  wrong  in  principle 
and  supported  by  no  authority.  The  case 
of  Blackburn  District  BuUding  Society  v. 
CunUffe^  Brooks  dc  Go}  \%  no  authority  for 
this  application.  All  that  was  there  done 
was  to  allow  bankers  from  whom  money 
had  been  illegally  borrowed  by  the 
building  society,  and  which  money  had 


Railway,  In  be  (No.  2). 

been  applied  in  paying  off  members 
who  had  given  notice  of  withdrawal,  to 
stand  in  the  place  of  those  members  as 
against  the  building  society.  That  wa» 
no  extension,  to  my  mind,  of  the  prior 
cases,  for  the  withdrawing  members,  so 
far  as  concerns  the  building  society,  were 
in  the  position  of  creditors  or  ^tea«t- credi- 
tors, so  that  in  allowing  the  principle  of 
subrogation  to  apply  in  that  case  the 
Court  was  not  extending  the  old  cases,  or 
doing  anything  more  than  allowing  the 
bankers  who  found  the  money  there  to 
rank  as  creditors  of  the  society.  Such  a 
point  as  that  involved  in  the  case  before 
me  was  not  before  the  Court,  and  certainly 
was  not  argued.  It  appears  by  the  re- 
port of  that  case  that  the  right  of  the 
bankers  there  was  not  objected  to  by  their 
opponents,  and  when  the  Court  said  that 
they  thought  the  claim  was  right  it  was, 
in  my  opinion,  in  the  view  that  without 
argument  the  case  was  a  simple  one  of 
the  principle  of  subrogation  in  no  wise 
affecting  a  question  of  secured  creditors' 
rights. 

For  these  reasons  I  think  the  applica- 
tion fails,  and  the  applicants  must  pay  the 
costs  incurred  subsequent  to  my  last 
order. 


Solicitors— Rowcliffes,  Eawle&  Co.,  agents  for 
Hill,  Dickinson  &  Co.,  Liverpool,  for  appli- 
cants; Field,  Boscoe  &  Co.,  agents  for  Evan, 
Morris  &  Co.,  Wrexham ;  Sbarpe,  Parker  U, 
Co.,  agents  for  Alsop,  Stevens,  Harvey  & 
Crooks,  Liverpool;  Canliffes  &  Davenport, 
agents  for  R.  B.  Lingard-Monk,  Manchester; 
and  Norris,  Aliens  &  Chapman,  agents  for 
J.  B.  Pollitt,  Manchester,  for  other  parties. 

\_Reported  by  H,  F,  Amedroz^  Esq., 
BarristeT'Ot'Law, 
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1898.       f  WASDALE,  In  re ;  brittin  v, 

Nov.  8,   9.     f  PARTRIDGE. 

Dec.  8.     ) 

Equitable  Assignment — Notice — DecUh 
oflS^ustees — Appointment  of  New  Trustees 
— Subsequent  Assignment — Priority. 

Where  notice  of  an  assignment  of  an 
equitable  interest  is  given  to  all  the  then 
existing  trustees^  and,  after  their  death  {or 
retiremerU)  and  the  appointment  of  new 
tru8tee»j  a  subsequent  assignment  is  made 
and  notice  given  to  the  new  trustees  who 
have  received  no  notice  of  the  first  assign- 
ment^ the  right  of  the  prior  assignee  pre- 
vaUe  as  against  that  of  the  second  aesignee. 

Timson  v,  Ramsbottom  (2  Keen,  35) 
and  Hall,  In  re ;  Nolan  t?.  O'Brien  (7  L. 
R.  Ir.  180),  distinguished. 

An  assignee  who  has  given  notice  to  aU 
the  existing  trustees  is  not  hound  to  renew 
the  notice  on  any  change  of  trustees. 

Under  the  will  of  Matthew  "Wasdale, 
who  died  in  1856,  Edward  Nix  Watson 
became  entitled  to  a  reversionary  interest 
in  the  proceeds  of  sale  of  certain  lands 
devised  to  trustees  upon  an  imperative 
trust  for  conversion. 

By  an  indenture  dated  February  9, 
1871,  E.  N.  Watson  assigned  this  in- 
terest to  John  Samuel  Partridge,  who  in 
the  same  month  gave  notice  of  the  assign- 
ment to  Dingley  Askham  Brittin  and 
Hobert  Barton,  then  the  sole  trustees  of 
the  testator's  will. 

In  June,  1881,  the  survivor  of  these 
tmsteeB  died,  and  thenceforth  down  to 
1896  his  executrix  appears  to  have  acted 
as  trustee  of  the  will  of  M.  Wasdale. 

On  July  1, 1896,  the  plaintiffs  were  duly 
appcnnted  trustees  of  that  will. 

By  an  indenture  dated  February  26, 
1897,  E.  N.  Watson  assigned  his  interest 
under  the  will  of  M.  Wasdale  (still  rever- 
sionary) to  Louisa  Bell,  widow,  by  way  of 
mortgage  to  secure  repayment  of  400Z. 

On  February  28, 1897,  Mrs.  Bell  gave 
notice  of  her  incumbrance  to  the  plaintiffs, 
the  trustees  of  M.  Wasdale's  will. 

Subsequently  the  interest  of  E.  N. 
Watson  fell  into  possession,  and,  as  it 
was  Alftimed  both  by  Partridge  and  by 


Mrs.  Bell,  the  present  summons  was  taken 
out  by  the  plaintiffs,  the  trustees  of  the 
will,  to  determine  the  priority  between 
them. 

Tebbuttf  for  the  summons. 

E.  F.  Norton,  for  Partridge. — A  first 
assignee  of  an  equitable  interest,  who  gives 
notice  to  all  the  trustees  in  existence  at 
the  time  of  his  assignment,  has,  and  re- 
tains, priority  over  a  subsequent  assignee 
who  likewise  gives  notice  of  his  assign- 
ment to  the  trustees  then  in  existenoe, 
though  the  latter  are  different  persons 
from  the  former  (who  are  all  deceased)  and 
have  no  notice  of  the  prior  assignment—- 
Low  V.  Bouverie  [l89l]  ^  and  Wardv.  Dun- 
combe  [1893].^  In  Timson  v.  Ramshottom 
[1837]  '  it  was  held  that,  where  one  of 
two  executors  himself  took  an  assignment 
without  the  knowledge  of  his  co-executor 
and  died,  a  subsequent  assignee  who  gave 
notice  to  the  surviving  executor  was  en- 
titled to  priority.  Lord  Langdale's  view 
was  that  notice  acquired  through  being  a 
party  to  proceedings  is  not  equivalent  to 
notice  regularly  given.  Whether  that  is 
the  view  that  would  be  taken  now  may  be 
questionable. 

But,  apart  from  authority,  there  is  no 
reason  for  dispossessing  Mr.  Partridge. 
In  order  to  justify  that,  a  better  equity 
in  Mrs.  Bell  must  be  shewn — ^which  is  not 
the  case. 

Mr.  Partridge,  therefore,  has  the  right 
to  priority. 

Eustace  Smith,  for  Mrs.  BeU. — ^A  person 
who  takes  an  equitable  charge  has  not 
only  to  protect  himself  by  giving  notice 
in  the  first  instance,  but  he  must  also 
renew  the  notice  as  occasion  may  re- 
quire, to  keep  it  effectual.  New  trustees 
of  a  settlement  are  not  affected  with 
notice  of  an  assignment  of  the  funds 
comprised  in  the  settlement,  given  to 
their  predecessors,  nor  are  they  bound 
to  enquire  from  them  whether  they  have 
received  notice  of  any  incumbrance — 
Phipps  V.  Lovegrove  [l873]  * ;  if,  therefore^ 
as  here,  notice  be  given  to  all  the  trustees 
who  afterwards  die  or  retire,  and  new 

(1)  60  L.  J.  Ch.  594;  [1891]  3  Ch.  82. 

(2)  62  L.  J.  Oh.  881 ;  [1893]  A.C.  369. 

(3)  2  Keen,  35. 

(4)  42  L.  J.  Ch.  892 ;  L.  B.  16  Eq.  80. 
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trustees  are  appointed,  a  subsequent  in- 
cumbrancer who  gives  notice  to  the  new 
trustees  will  gain  priority  over  a  former 
incumbrancer  who  merely  gave  notice  to 
their  predecessors — White  and  Tvdora 
L.  G.  (7th  ed.),  vol.  i.  p.  122,  and  Lewin  on 
Trusts  (9th  ed.),  p.  798.  The  doctrine 
was  first  laid  down  in  Dearie  v.  ffall 
[l823],'^  Loveridge  v.  Cooper  [l823],*  and 
Foster  v.  CockereU  [1835] 7  All  the  au- 
thorities establish  the  proposition  that 
the  doctrine  of  notice  is  based  on  the  view 
that  it  is  for  the  protection  of  subsequent 
incumbrancers  against  fraud. 

[Stirling,  J. — It  must  be  taken  that 
notice  to  one  of  several  trustees  is  suffi- 
cient notice  to  all.] 

To  entitle  a  prior  incumbrancer  to  re- 
tain his  priority,  there  must  be  knowledge 
of  the  prior  incumbrance  in  the  possession 
of  the  persons  to  whom  the  notice  of  the 
subsequent  incumbrance  is  given,  at  the 
actual  time  such  subsequent  notice  is 
given — Timson  v.  Rauisbottom?  The 
reason  that,  as  a  geuoral  rule,  notice  to 
one  of  several  trustees  is  sufficient  so  long 
as  that  trustee  lives  is  that  a  person  who 
subsequently  is  asked  to  advance  his  money 
on  the  trust  property,  whether  by  way  of 
purchase  or  of  mortgage,  ought,  for  his  own 
sake,  to  apply  to  every  one  of  the  trustees 
to  find  out  whether  notice  has  been  given, 
and  if  he  omits  to  take  that  precaution  it 
is  his  own  fault  if  he  suffers  loss  in  con- 
sequence of  the  omission — Brownev.  Savage 
[1859].« 

[Stirling,  J. — In  Willes  v.  Greenhill 
[l86l]^  Lord  Westbury  overrules  the 
view  taken  by  Lord  Langdale  in  Timson 
V.  Hamsbottom,^  that  the  knowledge  of  a 
trustee  who  is  himself  a  party  to  the 
transaction,  of  which  notice  is  required, 
is  not  sufficient.] 

IlaUows  V.  Lhyd  [l888]  *®  decides  to  the 
same  effect  as  Phipps  v.  Lovegrove.^  In 
Ward  v.  Duncomhe  ''*  the  House  of  Lords 
affirmed  what  is  the  basis  of  Dearie  v. 
■  IlaU^ — namely,  that  notice  is  for  the  pro- 
tection of  a  subsequent  assignee.     That 

(5)  2  L.  J.  (0.8.)  Ch.  62 ;  3  Ruse.  1. 

(6)  2  L.  J.  (o.s.)  Ch.  75 ;  3  Russ.  30. 

(7)  3  CI.  &  F.  46G. 

(8)  4  Drew.  G35. 

(0)  31  L.  J.  Ch.  1 ;  4  De  G.  F.  &  J.  147. 
(10)  68  L.  J.  Ch.  105  ;  3'J  Ch.  D.  686. 


reason  is  as  strong  in  the  case  of  the 
appointment  of  new  trustees  as  it  can  be 
in  any  case. 

[Stirling,  J. — But  the  reason  is  a  bad 
one,  according  to  Lord  Macnaghten  in 
Ward  V.  Duncomhe.'^  There  all  the  prin- 
ciples are  discussed  and  found  unsatisfac- 
tory.    But  the  present  is  a  new  case.] 

R.  F.  Norton  replied. 

{Hallj  In  re  ;  Nolan  v.  O^Brien  [l880j,** 
and  Meux  v.  Belt  [l84l],^'  were  also  re- 
ferred to  by  the  Court.] 

Cur,  adv,  vuU, 

Stirling,  J.  (after  stating  the  fieusts). — 
The  assignment  to  Partridge  is  earlier  in 
point  of  date,  and  is  consequently  entitled 
to  priority  unless  the  subsequent  assignee 
establishes  that  he  has  a  better  title  in 
equity. 

It  has  been  held  that  where,  as  here, 
a  fund  consisting  of  personal  estate  is 
vested  in  trustees,  a  subsequent  assignee 
who  gives  notice  of  his  a.<signment  to  the 
trustees  has  a  better  title  in  equity  than 
a  prior  assignee  who  has  entirely  omitted 
to  give  notice  of  his — Dearie  v.  Hall  ^  and 
Foster  v.  CocktrellJ  If,  however,  one 
only  of  the  trustees  in  existence  at  the 
time  of  the  second  assignment  had  notice 
of  the  prior  assignment,  the  assignee  does 
not  lose  his  priority —  Ward  v.  Duncomhe.^ 
It  has  been  further  held  in  Timson  v. 
Jiam^hottom^  and  Hall.,  In  re}^  that  an 
assignee  who  has  given  notice  to  one  only 
of  several  trustees  is  not  entitled  to 
priority  over  a  subsequent  assignee  who 
takes  his  assignment  after  the  death  of 
the  trustee,  to  whom  notice  was  given. 
In  the  latter  ca-^e  the  Vice-Chancellor  in 
Ireland  gave  as  a  reason  that  it  is  the 
fault  of  the  earlier  assignee  that  he  did 
not  give  notice  to  both  trustees,  and  refers 
to  Meux  V.  JielV^ 

So  far  the  decisions  have  gone.  I 
am  now  asked  to  hold  that  an  assignee 
who  has  given  notice  to  all  the  trustees  in 
existence  at  the  time  of  his  assignment  is 
not  entitled  to  priority  over  a  subsequent 
assignee  who  has  taken  his  assignment 
after  the  death  or  retirement  of  all  those 
trustees,   and   who  gives  notice  of  such 

(11)  7  L.  R.  Ir.  180. 

(12)  11  L.  J.  Ch.  77 ;  1  Hare,  73. 
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assignment  to  the  new  trustees.  That, 
as  1  think,  goes  beyond  the  decisions  in 
Timsan  v.  JRamahoUom^  and  Ilall,  In  re,^^ 
for  in  both  those  cases  the  assignee 
omitted  to  give  notice  to  a  trustee  in 
existence  when  he  took  his  assignment. 

The  principle  on  which  the  doctrine  of 
the  Court  as  to  notice  is  founded  was  the 
subject  of  much  discussion  in  the  House 
of  Lords  recently  in  Ward  v.  Buncombe.^ 
There  Lord  Herschell,  after  referring  to 
the  decisions  of  Dearie  v.  Uall'^  and 
LoverUlge  v.  Cooper ^^  says :  "  It  is  im- 
possible, I  think,  to  read  these  judgments 
without  seeing  that  the  leading  considem- 
tion  which  induced  the  Court  to  lay  down 
the  rule  that  he  who  gives  notice  has  a 
better  equitable  right  than  a  prior  incum- 
brancer who  has  given  no  notice  was  this, 
that  any  other  decision  would  facilitate 
fraud  by  the  cestui  que  trusty  and  cause 
loss  to  those  who  might  have  used  every 
precaution  that  was  possible  to  ascertain, 
before  parting  with  their  money,  that  the 
title  they  were  taking  was  a  valid  one,  and 
who  might  have  done  everything  they 
could  to  render  that  title  secure."  Lord 
Macnaghten  considers  the  authorities  at 
great  length  and  the  principles  upon 
which  they  are  founded,  and  sums  up  the 
result  as  follows :  "  I  have  made  these 
observations,  not  for  the  purpose  of  im- 
pugning the  authority  of  the  rule  in 
Dearie  v.  llaU.^  The  rule  Ls  settled  law. 
But  it  seems  to  me  that  when  your  Lord- 
ships are  asked  to  extend  the  rule  to  a 
case  not  already  covered  by  authority,  it 
is  proper  to  inquire  into  the  principles 
upon  which  the  rule  is  said  to  be  founded. 
For  the  reasons  which  I  have  already 
given,  I  do  not  think  that  those  principles 
are  so  clear  or  so  convincing  that  the  rule 
ought  to  be  extended  to  a  new  case. 
There  is  one  argument  which  I  ought  to 
notice  before  I  conclude.  It  was  said 
that  if  the  mortgage  had  not  been 
created  until  after  Mr.  Sharp's  death 
and  the  mortgagees  had  then  given  notice 
to  the  surviving  trustee,  they  would  have 
then  gained  priority.  That  may  be  so. 
But  that  is  not  this  case.  I  take 
leave,  however,  to  doubt  whether  the 
proposition  on  which  the  argument  is 
founded  can  be  treated  as  settled  law. 
There  is  no  authority  for  it  that  I  know 


in  this  country  but  the  case  of  Timson  v. 
Ramahottom  ^  before  Lord  Langdale, 
M.R "  Then,  after  making  some  com- 
ments on  that  case,  he  goes  on :  "  As 
Westbury,  L.C.,  says  in  WtlUa  v.  Green- 
hill,^  *  It  is  well  established  (whether 
rightly  or  wrongly)  that  upon  assignments 
or  mortgages  of  equitable  interests  in  pro- 
perty held  by  trustees  the  duty  devolves 
upon  the  assignee  or  mortgagee  to  give  to 
the  trustees  notice  of  the  assignment  or 
incumbrance.*  But  it  may  be  that  when 
an  assignee  or  mortgagee  has  once  dis- 
charged that  duty  he  has  done  all  that 
the  rule  requires  of  him,  and  that  for  the 
rest  the  law  holds  as  Lord  Caii*ns  lays  it 
down  " — he  is  referring  to  a  passage  which 
he  had  before  cited  from  Shropshire  Union 
Railway  and  Canal  Co.  v.  Reg.  [l875]  *^ — 
"  and  that  he  is  not,  on  a  change  of  trus- 
tees, to  be  deprived  of  his  pre-existing 
equitable  title  by  the  diligence  or  by  the 
happy  thought  of  a  subsequent  incum- 
brancer. Certainly,  I  can  imagine  nothing 
more  inconvenient  than  that  it  should  be 
possible  to  have  a  scramble  for  priorities 
on  the  appointment  of  new  trustees.  No- 
thing, I  think,  would  be  less  likely  to 
conduce  to  the  security  of  equitable  titles." 
These  observations  of  Lord  Macnaghten 
are  of  the  greatest  weight,  and,  in  my 
opinion,  it  would  be  imposing  an  un- 
reasonable burden  on  assignees  to  hold 
that  they  are  under  an  obligation  to  give 
notice  to  every  new  trustee,  or  are  to  be 
treated  as  guilty  of  neglect  to  take  reason- 
able precautions  if  they  omit  to  do  so. 

I   think,   therefore,   that   the   title   of 
Partridge  must  prevail. 


Solicitors— H.  E.  Watts,  agent  for  G.  D.  Day  it, 
John  Watts,  St.  Ives,  Hants,  for  trustees; 
Munk  &  Co.,  for  first  assignee ;  Prince  &  Co., 
for  second  assignee. 

[R'f ported  hy  Arthur  Lawrettoe,  Esq.y 
Barrister-at-  Law. 


(18)  45  L.  J.  Q.B.  31 ;  L.  R.  7  H.L.  496. 
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North,  J. 

1898. 
Dec.  20,  21. 

Settled  Latid— Tenant  for  Life — DweU- 
ing-houae — Right  of  Occupation — Trustees 
of  Term^Power  to  Mortgage^Trustees 
for  Purposes  of  Settled  Land  Acts — Settled 
Land  Act,  1882  (45  <Cr  46  Vict.  c.  38),  s.  2, 
Mb'ss.  1,  3,  5,  8,  10  (».);  «.  51 ;  s.  68, 
su>b-s,  1  (w.). 

An  unlimited  right  of  person^  occupa- 
tion of  a  dweHiUng-house  and  premises,  if 
exercised,  constitutes  the  occupier  a  tenant 
Jor  life  thereof  within  the  meanir^  of  the 
Settled  Land  Acts. 

Land  was  limited  to  trustees  for  a  term 
of  1,000  years  on  trust,  as  to  the  premises 
therein  comprised,  to  aUow  the  applicant  to 
occupy  a  dwelling -fiouse  and  appurtenances 
forming  part  tliereof  rent  free  for  so  long 
as  she  might  wish  to  continue  to  do  so; 
and  also  by  mortgage  of  the  said  premises, 
or  by  or  out  of  the  rents  and  profits  thereof, 
or  by  any  other  reasonable  ways  and 
means,  to  raise  and  pay  certain  moneys 
and  interest.  Subject  to  the  trusts  of  the  said 
term,  the  property  was  limited  over  in  fee- 
simple  : — Keldffollouinng  Eastman's  Settled 
Estates,  In  re  (see  footnote  at  end  of  this 
report),  that  the  applicant  was  tenant  for 
life  of  the  dwelling -house  and  appur- 
tenances. 

But  held  that  the  trustees  of  the  term 
were  not  trustees  for  the  purposes  of  the 
Settled  Land  Acts. 

By  a  voluntary  fieonily  settlement,  dated 
March  14,  1890,  various  estates  were 
settled  to  various  uses,  and,  inter  alia, 
the  castle  and  manor  of  Saint  Bonats, 
Olamorgan,  and  the  rectory  and  parson- 
age of  the  parish  church,  with  the 
tithes,  profits,  and  appurtenances  there- 
unto bialonging,  and  the  advowson  of 
the  vicarage,  and  about  1,132  acres  of 
land  in  the  parishes  of  St.  Donats, 
Uantwit  Major,  and  Marcross  were  settled 
to  the  use  that  the  applicant  might  during 
her  life  receive  a  yearly  rentcharge  of 
501. ;  and  subject  thereto  to  the  use  of  the 
applicant  and  another  trustee  for  the 
term  of  1,000  years;  and  subject  thereto 
to  the  use  of  the  respondent  John  Deve- 


reus  Van  Loder  Nicholl  Came,  his  heirs 
and  assigns. 

It  was  declared  that  the  trustees  should 
stand  possessed  of  the  premises  comprised 
in  the  term  of  1,000  years,  upon  trust 
that  the  trustees  should  in  the  first  place 
allow  the  applicant  to  occupy  St.  Donats 
Castle,  with  the  pleasure-grounds,  garden, 
stables,  coachhouses,  and  appurtenances 
belonging  thereto,  and  also  six  fields,  num- 
bered respectively  16,  17,  18,  19,  20,  and 
21  on  the  St.  Donats  estate  map,  rent 
free,  for  as  long  as  she  might  wish  to  con- 
tinue to  do  so.  And  upon  further  trust 
that  the  trustees  should  out  of  the  rents 
and  profits  of  the  said  premises,  or  by  any 
other  reasonable  ways  or  means,  raise  and 
pay  certain  succession  duty  and  keep  the 
settlor  indemnified  therefrom.  And  also 
that  the  said  trustees  should  by  mortgage 
of  the  said  premises,  or  by  or  out  of  the 
rents  and  profits  thereof,  or  by  any  other 
reasonable  ways  and  means,  raise  and  pay 
certain  principal  sums  of  680/.  and 
40,000/.  therein  mentioned,  and  all  inte- 
rest thereon. 

And  the  settlor  covenanted  with  the 
applicant,  and  also  with  the  respondent 
Came,  that  he  the  settlor  would  permit 
the  applicant,  so  long  as  she  chose  to  live 
at  St.  Donats  Castle,  to  use  and  enjoy  all 
the  plate,  furniture,  and  effects  in,  about, 
or  belonging  to,  or  appropriated  for  St. 
Donats  Castle,  and  the  stables,  coach- 
houses, outbuildings,  and  pleasure-grounds 
thereto  belonging ;  and  if  after  the  death 
of  the  applicant,  or  of  her  ceasing  to  live 
at  St.  Donats  Castle,  the  respondent 
Came  should  choose  to  live  there,  then 
would  permit  the  respondent  Carne,  while 
living  at  St.  Donats  Castle,  to  use  and 
enjoy  the  said  plate,  furniture,  and  effects, 
but  so  that  neither  the  applicant  nor  the 
respondent  Came  should  be  at  liberty  to 
remove  the  same  or  any  of  them. 

The  present  trustees  of  the  term  were 
the  applicant  and  the  respondent  Peake. 
The  six  fields  contained  about  sixty-six 
acres. 

On  July  25,  1898,  the  applicant  being 
in  occupation  of  St.  Donats  Castle,  with 
the  appurtenances  and  the  six  fields,  and 
being  desirous  of  letting  the  same,  took 
out  a  summons  against  the  respondents 
Peake  and  Came  to  determine : 
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1.  Whether  the  applicant  was  tenant 
for  life  within  the  meaning  of  the  Settled 
Land  Acts  of  St.  Donats  Castle,  with  the 
appurtenances  and  the  six  fields,  and 
whether  she  was  entitled  to  exercise  the 
powers  of  a  tenant  for  life  in  relation 
thereto. 

2.  Whether  the  trustees  were  trustees 
of  the  said  hereditaments  within  the 
meaning  of  the  Settled  Land  Acts. 

3.  That  if  necessary  trustees  might  he 
appointed  for  the  purposes  of  the  said 
Acts. 

4.  That  the  costs  of  the  application 
might  be  provided  for. 

Henry  Terrell^  Q.C.,  and  Canfiy  for  the 
applicant. — The  limitations  constitute  a 
settlement  under  the  Settled  Land  Act, 
18S2,  s.  2,  sub-s.  1,  and  the  applicant  is 
for  the  time  being  under  that  settlement 
beneficially  entitled  to  possession  of  the 
settled  land  for  her  life.  She  is  therefore 
tenant  for  life  under  section  2,  sub- sec- 
tion 5.  Possession  includes  receipt  of 
income,  which  includes  rents  and  profits — 
section  2,  sub- section  10  (i.).  At  the  very 
least  the  applicant  is  a  tenant  for  years, 
determinable  on  her  life,  whose  estate  is 
liable  to  cease  during  her  Hfe  by  con- 
ditional limitation  or  otherwise — that  is, 
she  is  a  limited  owner  with  the  powers 
of  a  tenant  for  life — section  58,  sub-sec- 
tion 1  (vi.).  The  condition  as  to  residence 
is  void  within  section  51 — Paget*a  Settled 
Estates f  In  re  [l885].^  A  right  to  occupy 
actually  exercised  constitutes  a  person 
tenant  for  life — Edwards*  Settlement^  In 
re  [1897],^  and  Eastman's  Settled  Estates^ 
In  re  [l898].' 

Again,  the  trustees  have  a  power  to 
mortgage,  which  includes  a  power  of 
sale — Tasker  v.  SmaU  [l884].^  They  are 
therefore  trustees,  within  section  2,  sub- 
section 8,  of  the  premises  comprised  in  the 
term,  which  are  settled  land  within  sec- 
tion 2,  sub-section  3. 

Vermm  Smith,  Q.C.^  and  J,  G.  Wood, 
for  the  respondent  Came. — The  applicant 
has  a  bare  right  of  occupation  of  house 

(1)  65  L.  J.  Ch.  42;  30  Ch.  D.  161. 

(2)  66  L.  J.  Ch.  668 ;  [1897]  2  Ch.  412. 

(3)  33  L.  J.  N.C.  623 ;  W.  N.  (1898)  170 ;  and 
see  footnote  at  end  of  this  report. 

(4)  6  Sim.  625. 

Vol.  68.— Chano. 


and  furniture.  Section  2,  sub- section  5, 
does  not  apply  to  determinable  interests, 
and  both  section  51  and  section  58,  sub- 
section 1  (vi.),' presuppose  a  tenant  and 
an  estate — Eazle's  Settled  Estates^  In  re 
[l885].^     Here  there  is  neither. 

[NoBTH,  J.— In  that  case  the  property 
was  settled  long  before  the  Settled  Land 
Act,  1882.] 

In  Paget's  Settled  Estates,  In  re,^  there 
was  a  devise  of  an  estate  to  the  use  of  the 
son  so  long  as  he  should  reside  on  some 
part  of  it  for  a  period  of  not  less  than 
three  months  in  each  year,  and  an  at- 
tempted gift  over— that  is,  there  was  an 
estate  for  life,  with  a  residence  condition 
attached.  As  long  as  he  performed  the 
condition  he  had  the  estate,  enjoying  the 
occupation  or  receipt  of  rents  and  profits 
at  his  choice. 

In  Edioards*  Settlement,  In  re,^  it  was 
merely  decided  that  a  right  to  occupy  not 
exercised  did  not  constitute  a  person 
tenant  for  life.  There  was  no  decision  on 
the  present  point,  which,  though  admitted 
in  argument,  was  not  material.  As  to 
the  second  point,  the  power  of  sale  only 
extends  to  the  term. 

Henry  Terrell,  Q.C.,  in  reply. — Occupa- 
tion is  identically  equivalent  to  possession 
within  the  meaning  of  the  Settled  Land 
Acts. 

North,  J. — I  do  not  see  how  I  can 
refuse  to  follow  the  decision  of  Mr.  Justice 
Romer  in  Eastman's  Settled  Estates,  In  re,^ 
and  no  attempts  have  been  made  to  dis- 
tinguish it.  It  is  at  present  only  re- 
ported in  the  Weekly  Notes;  but  the 
language  seems  to  be  that  used  ia 
the  will,  and  I  must  take  it  as  correctly 
stated.  In  that  case  '*  a  testator  gave 
his  property  to  trustees  upon  trust,  as  to 
his  leasehold  house,  to  permit  his  widow 
to  occupy  the  same."  It  was  given  €o 
trustees,  and  then  they  were  bound  by 
way  of  trust  to  permit  his  widow  to 
occupy  the  same,  and  to  pay  her  during 
widowhood  a  certain  sum  so  long  as  she 
continued  to  reside  in  the  house.  It  was 
held  that  the  widow  was  tenant  for  life  of 
the  house  within  the  meaning  of  the 
Acts. 

(5)  64  L.  J.  Ch.  628  ;  29  Ch.  D.  78. 
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I  do  not  see  any  distinction  between  that 
case  and  the  present  as  £eu:  as  the  limitation 
goes.  I  do  not  think  that  the  question 
really  turns  very  much  on  whether  an 
estate  is  given  in  terms,  and  unless  that  is 
important  I  find  that  the  old  authorities 
say  clearly  that  the  gift  of  such  an  interest 
as  this  gives  an  estate  for  life.  Coke  on 
Littleton,  42ay  says :  "If  a  man  grant 
an  estate  to  a  woman  dum  sola  fuit,  or 
durante  wduitaie,  or  qiianidiu  se  bene 
geaaerity  or  to  a  man  and  a  woman  during 
the  coverture,  or  as  long  as  the  grantee 
dwell  in  such  a  house,  or  so  long  as  he 
pay  10/.  <^.  or  until  the  grantee  be  pro- 
moted to  a  benefice,  or  for  any  like  in- 
certaine  time,  which  time,  as  Bracton  saith, 
is  tempus  indeterminatum :  in  all  these 
cases,  if  it  be  of  lands  or  tenements,  the 
lessee  hath  in  judgment  of  law  an  estate 
for  life  determinable,  if  livery  be  made ; 
and  if  it  be  of  rents,  advowsons,  or  any 
other  thing  that  lie  in  grant,  he  hath  a 
like  estate  for  life  by  the  delivery  of  the 
deed,  and  in  count  or  pleading  he  shall 
alledge  the  lease,  and  conclude,  that  by 
force  thereof  he  was  seised  generally  for 
terme  of  his  life."  Then,  again,  I  refer  to  a 
passage  from  Burton,  cited  in  Wolstenhohne's 
Settled  Land  Acts  (7th  ed.),  p.  372,  and 
I  find  this  (pi.  725) : "  An  estate  to  a  widow 
during  her  widowhood,  or  to  any  person 
as  long  as  he  shall  dwell  in  such  a  house, 
or  till  he  be  promoted  to  a  benefice,  is  a 
freehold,  confined  tK)  an  uncertain  period 
included  in  the  party's  life." 

So  I  think  these  words  must  be  construed 
in  the  same  way.  I  quite  appreciate  the 
position  of  the  parties.  It  might  be  that 
the  mansion-house  here  would  be  sold  out 
of  the  middle  of  the  estate,  and  the  rest  of 
the  estate  left.  That  would  be  against 
the  intention  of  the  settlor.  But  the  in- 
tention of  the  settlor  does  not  matter 
much.  The  question  is  what  the  Act 
eays,  and  it  certainly  was  intended  to 
give  powers  to  tenants  for  life,  or  persons 
who  are  treated  by  the  Act  as  being  per- 
sons in  the  position  of  tenants  for  life,  to 
do  what  without  the  Act  most  clearly 
could  not  be  done,  and  to  do  that  which 
would  most  clearly  also  defeat  the  express 
intention  of  persons  who  had  made  pre- 
vious dispositions  relating  to  the  property. 
What  is  proposed  here  is  a  lease ;  but  a 


sale  would  be  equally  within  the  powers 
of  the  Act ;  and  the  result  might  be,  as  I 
have  said,  that  this  part  of  the  property 
would  be  sold  away.  I  see  here,  further, 
that  the  property  referred  to  is  the 
pleasure  grounds,  garden,  stable,  coach- 
houses, and  appurtenances  belonging 
thereto — that  is,  the  mansion-house  and 
those  appurtenances — and  also  six  fields 
which  may  be  part  of  the  surroundings  of 
the  mansion-house,  and  cannot  be  sold 
without  the  consent  of  the  trustees ;  but 
unless  that  is  so,  this  lady  could  sell  them 
without  any  consent  whatsoever.  How- 
ever, that  is  what  the  Act  says,  and  I  do 
not  see  my  way  to  do  otherwise  than  put 
the  same  construction  upon  the  settle- 
ment in  the  present  case  which  I  find 
was  adopted  by  Mr.  Justice  Bomer  in 
Eastman's  Settled  JEstates,  In  re,^ 

As  to  the  other  point,  I  think  that  the 
present  trustees  are  not  trustees  for  the 
purposes  of  the  Settled  Land  Acts.  There 
must,  therefore,  be  a  reference  to  chambers 
to  appoint  such  trustees.  The  costs  will 
come  out  of  capital. 

Solicitors — George  Terrell,  for  applicant ;  Field, 
Roscoe,  &  Co.,  agents  for  W.  H.  Lewis^ 
Cardiff,  for  respondents. 

\_RepoHed  hy  Q,  R.  Alsf4m,  Etq.^ 
JBarrister-at-Zaw. 


ROMER,  J. 

1898. 

Dec.  13. 


EASTMAN'S  SETTLED  ESTATES, 

In  re. 


By  his  will  dated  Mfty  18,  1895,  a  testator 
gave  his  residuary  real  and  personal  estate  to 
trustees,  upon  trust  as  to  his  leasehold  house 
No.  5  Acre  Lane,  Brixton,  wherein  he  was  then 
residing,  to  permit  the  applicant,  his  wife,  to 
occupy  the  same  for  her  life  or  till  the  expira- 
tion of  his  term  therein  (provided  she  should 
so  long  live  and  continue  his  widow),  the 
applicant  paying  the  ground  rents  and  all  rates 
and  taxes  payable  in  respect  thereof,  and  also 
the  annual  premium  for  insuring  the  said  pre- 
mises to  the  full  value  thereof.  And  upon 
further  trust,  out  of  the  income  of  his  re- 
siduary estate  to  do  all  repairs  that  might  be 
necessary  from  time  to  time  to  No.  5  Acre 
Lane,  and  to  pay  to  the  applicant  for  her  own 
use  during  her  life  or  widowhood  (if  she  should 
continue  to  reside  in  his  present  residence  so 
long  or  until  the  lease  thereof  should  expire)  the 
annual  sum  of  850^.  And  if  the  applicant 
should  marry  again,  then  from  and  after  her 
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second  marriage  to  pay  to  her  for  her  separate 
use  for  the  remainder  of  her  life,  or  until  some 
event  should  happen  whereby  the  same  should 
l)ecome  vested  in  or  payable  to  some  other 
person,  the  annual  sum  of  50/.,  together  with 
certain  annual  sums,  for  the  maintenance  of 
his  children. 

Provided,  that  if  the  applicant  should  remove 
from  No.  5  Acre  Lane  before  the  expiration  of 
the  lease,  the  said  annuity  of  850/.  to  her  should 
be  reduced,  as  from  the  date  of  her  ceasing  to 
reside  there,  to  600/.  And  the  testator  be- 
queathed the  residue  of  his  estate  to  his 
children  who,  being  sons,  should  attain  the 
age  of  twenty-five  years,  or,  being  daughters, 
should  attain  that  age,  or  marry  under  that  age 
with  the  consent  therein  mentioned,  with 
ultimate  trusts  in  default  of  such  children. 

The  annuity  of  860/.  was  increased  by  codicil 
to  1,000/.,  payable  to  the  applicant  during  her 
life  or  widowhood  if  she  should  continue  to 
reside  in  the  testator's  then  residence  till  the 
expiration  of  his  term  therein. 

The  testator  died  on  December  15,  1897, 
leaving  an  only  child,  an  infant.  The  applicant 
and  her  infant  son  were  residing  at  No.  5  Acre 
Lane,  the  lease  of  which  would  expire  at 
Christmas,  1908. 

Medical  evidence  shewed  that  residence  there 
was  doing  injury  to  the  health  both  of  the 
applicant  and  of  her  son. 

The  summons,  dated  July  27, 1898,  asked : 

1.  Whether  the  applicant  had  the  powers  of 
a  tenant  for  life  under  the  Settled  Land  Acts 
in  relation  to  the  messuage  No.  5  Acre  Lane  ? 

3.  Whether  the  provision  reducing  the  an- 
nuities from  the  total  amount  of  1,000/.  to  600/. 
per  annum  were  void  under  section  51  of  the 
Settled  Land  Act,  1882  7 

3.  Whether  the  applicant  would  be  entitled 
during  her  life  or  widowhood  to  the  income 
arising  from  the  proceeds  of  sale  of  the  said 
messuage  when  sold  ? 

Stokes^  for  the  applicant.— The  applicant  is 
tenant  for  life  within  the  definition  of  sec- 
tion 58,  sub-section  1  (vi.)  of  the  Settled  Land 
Act,  lSS2—Paffet*8  SeUled  EttiOes,  In  rcy^  and 
WoUUtnh>olm6*8  Conveyancing  and  Settled  Land 
Acts  (7th  ed.),  p.  372. 

[RoMEB,  J.,  assented,  counsel  for  the  infant 
admitting  that  he  could  not  seriously  contest 
the  point.] 

The  provision  for  the  reduction  of  her 
annuity  is  void  under  section  51,  as  tending  to 
induce  her  to  abstain  from  exercising  her 
powers  as  tenant  for  '^ie— Antes,  In  re;  Ames 
V.  Avies  [ises].* 

Chvbb,  for  the  infant,  did  not  oppose,  on  the 
ground  that  it  was  for  his  benefit  that  the 
applicant  should  cease  to  reside  in  the  house. 

iZ.  G.  Glenn,  for  the  trustees  of  the  will. 

[The  persons  entitled  under  the  ultimate 
trusts  were  not  represented,  but  it  was  stated 

(6)  62  L.  J.  Ch.  686  ;  [1893]  2  Oh.  479. 


that  their  written  consents  would  b^  prodiiced 
to  the  Registrar.] 

ROKEB,  J.— The  words  of  section  51  of  th6 
Settled  Land  Act,  1882,  are  strong,  and  I  am 
glad  to  be  able  to  hold  that  the  provision  for 
reducing  the  applicant's  annuity  comes  within 
the  section,  as  tending  to  induce  her  to  abstain 
from  exercising  her  powers.  It  is  not  neces- 
sary that  the  settlor  should  have  intended  the 
provision  to  have  this  result.  The  questions 
must  be  answered  in  the  affirmative.  The 
order  will  go  on  production  to  the  Registrar  of 
the  written  consent  of  the  persons  entitled 
under  the  ultimate  trusts. 


Solicitors— F.  R.  Smith,  Sons  &  Co. ; 
A.  Chavasse. 


[IN  THE  COURT  OF  APPEAL.] 
LiNDLEY,  M.R.  >v 

ChITTY,  L.J.  I        ELLAM  V. 

Vaughan  Williams,  L.J.  >h.  f.  mabtyn 

1898.  I         AND  CO. 

Dec.  7,  8,  12.  J 

Patent — Threats  of  Proceedings — In- 
junction  to  Restrain — Threats  of  Proceed- 
ings hy  Persons  other  than  Person  En- 
joined— Breach  of  Injunction — PatmUs, 
JDesigns.,  and  Trade  Marks  Act,  1883  (46 
d:  47  Vict.  c.  67),  s.  32. 

An  order  restraining  the  defendant^  his 
servants  and  agents^  from  threatening  the 
plaintiffs  or  any  of  their  customers  witit 
^*any  legal  proceedings  or  liability"  in 
respect  of  the  manufacture^  salCf  or  purchase 
of  a  certain  patented  article  is  not  dis^ 
obeyed  by  the  circulation  by  the  defendant 
of  a  pamphlet  with  his  name  thereon  as 
agent  for  a  third  person,  containing  a 
notice  signed  by  the  third  person,  and 
stating  ^at  he  vhm  the  exclusive  maker  of 
the  artidej  and  it  vhm  his  intetUion  to  pro- 
secute aU  infringers  of  his  patents : — So 
held  by  Lindlby,  M.R.,  and  Vaughan 
Willi AMSy  L.J. ;  dissentients  Chitty,  L.J, 

Held  by  Chitty,  L.J.,  agreeing,  vnth 
BoHEB,  J.,  that  the  injunction  vjas  not 
restricted  to  threats  of  proceedings  to  be 
taken  by  the  defendant  himself  and  that 
ifie  circvlaAion  of  the  pamphlet  in  question 
was  a  breach  of  t/ie  injunction. 
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Ellam  V.  Martyn  &  Co.,  App. 

Appeal  from  a  decision  of  Eomer,  J. 

On  July  22,  1898,  Romer,  J.,  upon  the 
motion  of  the  plaintiffs,  which  was  treated 
as  the  trial  of  the  action,  ordered  that  the 
defendants,  H.  F.  Martyn  &  Co.,  their 
servants  and  agents,  be  perpetually  re- 
strained from  publishing,  either  verbally 
or  by  circular,  letter,  notice,  or  otherwise 
howsoever,  any  statements  that  or  to  the 
effect  that  injunctions  or  an  injunction 
had  been  granted  against  the  plaintiffs  re- 
straining them  from  infringing  certain 
letters  patent  (referred  to),  or  any  other 
letters  patent,  and  also  from  threatening 
the  plaintiffs  or  any  of  the  plaintiffs'  cus- 
tomers with  any  legal  proceedings  or  lia- 
bility in  respect  of  the  manufacture,  sale, 
or  purchase  of  the  duplicating  machine 
known  or  described  by  the  defendants  as 
the  "  Genuine  Edison  Mimeograph." 

The  defendant,  Thomas  Cooke,  was  the 
sole  partner  in  the  firm  H.  F.  Martyn  & 
Co.  He,  after  the  above  order,  circulated 
amongst,  with  other  people,  customers  of 
the  plaintiffs  a  little  pamphlet  headed 
"  The  Genuine  Edison  Mimeograph,"  and 
with  the  name  H.  F.  Martyn  &  Co.  outside 
as  **  special  agents  for  the  A.  B.  Dick  Co., 
exclusive  makers  for  the  world  under 
authority  of  Mr.  T.  A.  Edison." 

This  pamphlet  contained  on  the  back 
this  notice : 

"  From  the  office  of  the  A.  B.  Dick  Co., 
Chicago,  June  24,  1896.  To  whom  it 
may  concern : 

"  Public  notice  is  hereby  given  that  we 
are  the  exclusive  makers  for  the  world  of 
the  Edison  Mimeograph,  and  all  supplies 
for  same,  under  our  authority  so  to  do 
through  the  inventor,  Mr.  Thomas  A. 
Edison. 

"  We  further  declare  it  to  be  our  inten- 
tion to  prosecute  all  infringers  of  our 
patents.  So-called  Edison  Mimeographs 
and  supplies  made  by  other  parties  we 
stamp  as  fraudulent  imitations  of  goods 
made  by  us,  and  such  imitation  stuff  is 
not  made  with  any  authority  either  through 
us  or  through  Mr.  Edison. 

**  (Signed)  A.  B.  Dick  Co." 

The  plaintiffs  moved  for  leave  to  issue 
a  writ  of  attachment  against  the  defen- 
dant Cooke,  or,  in  the  alternative,  to 
commit  him  to  prison  for  contempt  by 


reason  of  his  disobedience  of  the  order  of 
July  22,  1898. 

Homer,  J.,  on  November  18,  1898, 
made  no  order  except  that  the  defendant 
should  pay  the  costs  of  the  motion.  He 
thought  that  the  defendant  had  committed 
a  breach  of  the  injunction,  though  not 
intentionally;  the  order  as  it  stood  was 
not  restricted  to  threats  of  legal  proceed- 
ings by  the  defendant,  or  liability  at  the 
suit  of  the  defendant — it  meant  'what  it 
said  :  the  defendant  must  not  threaten 
with  any  legal  proceedings  or  liabOity. 
He  agreed  that  the  threats  must  be  by 
the  defendant ;  but  in  his  opinion,  looking 
at  the  whole  circumstances  of  the  case, 
there  had  been  a  threat  by  him,  and  for 
that  reason  he  made  the  defendant  pay 
the  costs  of  the  motion. 

The  defendant  appealed. 

MauUorij  Q,C.,  and  J.  C,  Graham^  for 
the  appellant. — The  question  is.  What  is 
the  proper  interpretation  of  the  word 
"threaten"?  A  threat  must  refer  to 
some  action  which  the  person  threatening 
will  himself  take.  There  has  been  no 
such  thing  in  the  present  case,  but  merely 
a  warning  or  caution  as  to  what  some  one 
else  will  do  in  certain  events.  That  is 
not  contrary  to  the  injunction. 

T.  Terrell,  Q.C,  and  A.  J,  WaHer,  for 
the  plaintiffs.  —  A  man  can  threaten 
either  as  a  principal  or  as  an  agent,  and 
in  either  way  he  would  be  liable. 

The  defendant  has  published  and  cir- 
culated the  threat  in  this  country.  He 
has  threatened  by  means  of  an  instru- 
ment, and  that  is  contrary  to  the  injunc- 
tion. He  cannot  evade  that  by  putting 
the  name  of  the  A.  B.  Dick  Co.  at  the 
bottom  of  the  notice  and  calling  it  a  cau- 
tion. The  words  of  the  injunction  are  dear. 

[Vaughan  Williams,  L.J. — It  looks 
to  me  as  if  it  were  framed  to  restrain  the 
defendant  from  committing  a  statutory 
wrong.] 

It  is  not  a  case  under  section  32  of  the 
Patents,  Designs,  and  Trade  Marks  Act^ 
1883,  but  simply  to  prevent  a  man  doing 
a  wrongful  act.  The  defendant  is  not 
the  patentee,  and  he  has  no  right  to 
publish  such  a  document  as  this,  or  to 
threaten  the  plaintiffs'  customers  with 
proceedings  by  any  one. 
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Whether  any  one  else  Ls  entitled  to 
publish  such  a  document  as  this  is  beside 
the  question.  It  is  quite  clear  that  the 
defendant  has  been  ordered  not  to  do  so, 
and  there  has  therefore  been  a  breach  of 
the  injunction. 

Mouiion,  Q,C.,  in  reply.— The  A.  B. 
Dick  Co.  are  not  parties  to  this  action , 
and  their  rights  are  not  now  in  question. 
The  injunction  is  against  the  defendant, 
not  against  the  A.  B.  Dick  Co.,  or  the 
defendant  as  agent  for  them.  All  that 
the  defendant  has  done  is  to  repeat  what 
the  A.  B.  Dick  Co.  say  that  they  will  do, 
the  defendant  himself  having  no  interest 
in  the  matter.  That  is  not  threatening 
within  the  meaning  of  the  injunction. 
The  language  of  the  order  follows  that  in 
section  32  of  the  Act  of  1883,  and  viewed 
in  that  light  there  has  been  no  breach  of 
the  injunction. 

Cui\  adv,  vuU. 

Dec.  12,  1898.— LiNDLEY,  M.R.— The 
<|uestion  in  this  appeal  is  whether  the 
defendant  has  committed  a  breach  of  the 
injunction.  The  learned  Judge  has  come 
to  the  conclusion  that  the  defendant  has 
been  guilty  of  a  contempt  of  Court  by 
infringing  the  injunction  against  threats. 
The  question  is  of  some  importance.  I 
am  unable  to  agree  with  the  learned 
Judge.  To  threaten  is  one  thing;  to 
circulate  threats  by  some  one  else  is 
another  and  difterent  thing.  Prima facity 
oit  all  events,  this  statement  is  true. 
Evidence  may  be  adduced  to  prove  that 
the  circulation  of  threats  by  some  one  else 
is  only  a  cloak  to  conceal  thre^its  really 
made  by  the  person  who  circulates  them. 
But  there  is  no  evidence  in  this  case  to 
shew  that  the  statement  made  by  the 
defendant  is  untrue.  He  says  in  his  affi- 
davit that  the  pamphlet  complained  of 
was  prepared  by  the  A.  B.  Dick  Co.  in 
America,  and  was  sent  by  them  to  him  as 
their  agent  to  circulate.  He  further  says 
that  the  pamphlet  was  not  one  of  the 
documents  complained  of  on  the  motion 
fbr  an  injunction.  The  A.  B.  Dick  Co. 
were  not  parties  to  that  action,  nor  are 
they  parties  to  the  application  to  commit 
the  defendant. 

The  Court  will  not  for  a  moment 
tolerate  a  breach  of  an  injunction,  but 


will  always  enforce  observance  of  its 
orders,  and  will  not  allow  itself  to  be 
tricked  or  trifled  with.  But  this  very 
circumstance  renders  it  incumbent  on  the 
Court  not  to  strain  the  language  of  an 
injunction,  even  to  meet  a  case  which 
would  have  been  prohibited  if  foreseen. 
To  imprison  a  man  is  a  very  serious 
matter,  and,  although  the  defendant  has 
not  been  imprisoned,  still  the  order  made 
against  him  (that  is,  that  he  pay  the  costs 
of  the  application  to  commit  him)  is  only 
justifiable  on  the  ground  that  he  has  dis- 
obeyed the  injunction  of  the  Court,  for 
which  disobedience  he  might  properly 
have  been  imprisoned  if  the  Judge  had 
thought  proper  to  make  an  order  for  his 
committal.  I  cannot  bring  myself  to  say 
that  the  injunction  is  so  clearly  worded  as 
to  extend  to  circulating  the  threats  con- 
tained  in  the  pamphlet.  The  A.  B.  Dick 
Co.  are  not  myths ;  they  are  real  traders  ; 
the  defendant  is  their  agent ;  the  threats 
circulated  are  their  threats,  not  his.  He 
does  not  threaten;  they  threaten,  and 
make  their  threats  known  by  him.  That 
he  might  be  restrained  from  circulating 
their  threats  is  very  likely,  and  I  will 
assume  that  he  could.  I  have,  moreover, 
no  doubt  that  these  threats,  which  are 
sent  to  the  plaintiffs'  customers,  are  a 
serious  injury  to  the  plaintiffs.  But,  for 
all  that,  in  my  opinion,  the  injunction  as 
worded  does  not  so  plainly  prohibit  what 
the  defendant  has  done  as  to  justify  me 
in  holding  judicially  that  the  defendant  has 
been  guilty  of  a  breach  of  the  injunction. 

The  order  appealed  from  ought  to  be 
discharged,  bat  without  costs,  for  the 
defendant  has  unquestionably  done  that 
which  was  eminently  calculated  to  lead  to 
an  application  for  his  committal,  and  that 
which  Mr.  Justice  Bomer  and  one  of  my 
brothers  think  is  a  breach  of  the  injunc- 
tion. XJnderthese  circumstances,  although 
the  defendant  succeeds,  he  cannot  reason- 
ably complain  of  the  application  made 
against  him,  and  no  injustice  is  done  in 
not  giving  him  any  costs. 

The  order  will  therefore  be  discharged 
without  giving  the  defendant  costs  either 
here  or  below. 

CniTTT,  L.J. — I  differ,  though  with 
regret.     Mr.  Justice  Romer,  by  ordering 
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thd  defeDGJant  to  pay  the  costs  of  the* 
motion  to  commit  him,  as  he  has  done, 
adjudged  that  there  was  a  breach  of  the 
order,  for  which  he  might  have  been  sent 
to  prison.  In  the  exercise  of  his  discretion 
Mr.  Justice  Homer  has  thought  it  right 
to  make  the  more  lenient  order  that  the 
defendant  should  pay  the  costs  only ;  but 
his  opinion  was  clear — first,  as  to  the 
injunction  granted ;  and  secondly,  as  to 
the  breach.  He  says  that  the  defendant 
must  not  actively  by  his  own  conduct 
threaten,  and  that  in  his  opinion  he  has 
threatened,  the  plaintiffs  or  the  plaintiffs' 
customers  with  legal  proceedings  or  lia- 
bility in  respect  of  the  manu&cture,  sale, 
or  purchase  of  the  machine  referred  to 
in  the  order;  and  further,  that  in  his 
opinion  the  order,  as  it  stands,  is  not 
restricted  to  legal  proceedings  by  the 
defendant  or  liability  at  the  suit  of  the 
defendant.     It  means  what  it  says. 

I  take  the  order  and  read  it,  and  I  am 
unable  to  find  any  ambiguity  in  it. 
Beading  it  as  one  must  read  it,  without 
any  assistance  by  reference  to  the  plead- 
ings or  the  like,  there  being  no  plead- 
ings in  the  case,  as  we  were  told,  and 
having  nothing  to  refer  to  except  the 
order  itself,  the  order  on  the  face  of  it 
refers  to  no  other  document  which  can  be 
read  for  the  purpose  of  limiting  or  ex- 
pounding or  explaining  the  words  that  are 
actually  found.  The  material  part  of  the 
injunction  is  the  restraining  the  defen- 
dsint  from  threatening  the  plaintiffs,  or 
any  of  the  plaintiffs'  customers,  with  any 
legal  proceedings  or  liability.  That  is  not 
an  injunction  directed  to  threats  that  the 
defendant  himself  will  take  any  legal  pro- 
ceedings, or  attempt  to  impose  liability. 
The  injunction  is  general  in  terms.  As 
Mr  Justice  Romer  has  said  (and  I  agree 
with  him  in  this),  it  is  not  restricted  to 
threats  made  by  the  defendant  that  he 
himself  will  take  the  steps  which  are 
restrained.  The  gist  of  the  injunction  is 
protecting  the  plaintiffs'  customers. 

In  my  opinion,  the  document  which  has 
been  issued  is  a  breach  of  the  injunction. 
I  agree  that  it  is  not  a  threat  by  the 
defendant  that  he  will  himself  take 
proceedings,  but  it  is  a  threat,  in  my 
opinion,  that  other  persons — namely,  the 
A.  B.   Dick  Co. — will  take  proceedings 


founded  upon  their  patent.  I  think  it  is 
quite  plain  that  what  has  been  done  is 
within  the  mischief  of  the  injunction ;  but 
I  say  that  merely  to  state  expressly  my 
opinion  that  I  do  not  go  upon  any  ques- 
tion of  construing  the  injunction  so  as  to 
make  it  wider.  I  take  the  injunction 
just  as  it  stands,  and  I  agree  with  Mr. 
Justice  Romer  that  there  has  been  a 
breach. 

Something  was  said  during  the  argu- 
ment with  reference  to  the  32nd  section 
of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883.  It  was  said  that  the  injunc- 
tion was  granted  obviously  simply  under 
that  section.  I  think  that  argument 
cannot  be  maintained.  There  is  nothing 
to  shew  that  the  defendant,  against  whom 
the  injunction  went,  was  a  person  who 
claim&i  to  be  a  patentee.  I  quite  agree 
that  the  language  of  the  injunction  follows 
the  language  of  the  section.  There  may 
have  been  other  grounds  for  making  the 
injunction  in  this  form.  It  is  a  settled 
rule  that  on  a  motion  to  commit  the 
validity  of  the  order  cannot  be  questioned, 
but  if  the  order  is  wrong  in  terms  then 
the  Court  may  allow  the  matter  to  stand 
over,  so  that  the  defendant  sought  to  be 
committed  may  get  the  order  set  right  if 
he  is  in  a  position  so  to  do. 

The  result,  in  my  judgment,  is  simply 
this — I  think  there  is  a  plain  order  and  a 
plain  breach. 

Vaughax  Williams,  L.J. — I  agree 
with  the  judgment  of  the  Master  of  the 
Rolls.  According  to  my  reading  of  this 
order,  it  is  an  order  based  upon  the 
32nd  section  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  and  under  those 
circumstances,  if  that  is  the  meaning  of 
the  order,  there  is  in  my  judgment  na 
breach  of  it. 

Appeal  allowed. 

Solicitors— Ingle  Holmes  &  Sons,  for  appellant ; 
Pritchard,  Englefield  &  Co.,  for  plaintiffs. 

llteported  by  A,  J.  Hall,  Esq,^ 
Barrigier-at'Latv. 
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WEST  V. 
[       WILLIAMS 

1898. 

Nov.  25,  26,  28. 

Dec.  9.                J 

Mortgage  —  Priorities  —  Further  Ad- 
vances— Covenant  to  Make — Settlement  of 
Equity  of  Redemption — Forfeiture  of  Life 
Interest, 

The  doctrine  of  Hopkinson  v,  Rolt 
(34  L.  J.  Ch.  468  ;  9  H.L.  C.  514), 
according  to  which  a  prior  mortgagee^ 
whose  mortgage  is  taken  to  cover  further 
advances,  cannot  claim  priority  in  respect 
of  advances  made  after  notice  of  a  second 
mortgage,  applies  as  vjeU  to  a  case  where 
the  prior  Tnortgagee  h€is  covenanted  to  make 
the  further  advances  as  to  a  case  where  the 
further  advances  are  voluntary. 

In  1895  A  mortgaged  his  equitable  inte- 
rest under  a  will  to  the  plaintiff,  who  gave  no 
notice  at  the  time  to  the  trustees  of  the  will. 
In  1896  A  mortgaged  the  same  interest  to 
the  defendants  (who  gave  notice  to  the 
trustees,  of  the  tvill)  to  secure  a  present 
advance  and  any  further  sum^  advanced 
by  the  defendants  under  a  covenant  in  a 
settlement  of  even  date.  By  this  settlement 
(notice  of  which  was  also  given  to  the  trus- 
tees of  the  unU)  A,  as  part  of  the  same 
transaction,  settled  the  equity  of  redemption 
of  his  interest  under  the  will  on  trust  to 
pay  the  income  to  himself  during  his  life 
or  until  alienation,  loith  trusts  over  in 
favour  of  other  persons;  and  the  defen- 
dants  thereby  covenanted  to  pay  to  A  2001. 
a  year  for  five  years.  The  defendants 
received  notice  of  the  plaintiffs  mortgage 
in  1897,  after  which  they  made  further 
payments  to  A  under  the  covenant  in  the 
setdement: — Held,  that  the  defendants 
were  not  entitled  to  priority  over  Vie  plain- 
tiffs mortgage  in  respect  of  their  payments 
made  after  notice  of  the  plaintiff's  mort- 
gage, and  that  the  settlement  had  no  validity 
against  that  mortgage. 

Held  also,  that  A's  life  interest  toas 
not  determined  under  the  forfeiture  clause 
in  the  settlement  by  the  plaintiffs  mortgage^ 
which  teas  prior  in  date. 

Manning  v.  Chambers  (1  Be  G.  k  S. 


282)  and  Seymour  v.  Lucas  (29  L.  J. 
Ch.  841 ;  1  Dr.  ifc  S.  177)  distinguished. 

Decision  of  Kekewich,  J.  (67  L.  J. 
Ch.  213;  [1898]  1  Ch.  4S8),  reversed. 

Appeal  from  decision  of  Kekewich,  J. 
(reported  67  L.  J.  Ch.  213;  [1898]  1  Ch. 
488). 

W.  Williams,  who  died  in  1892,  by  his 
will  made  in  1889,  gave  his  residuary 
real  and  personal  estate  to  trustees  upon 
trusts  for  conversion  and  investment,  and 
to  pay  the  income  to  his  son  Walter 
Williams  during  his  life,  and  after  his 
death  to  stand  possessed  of  the  said  estate 
on  certain  trusts  for  his  issue,  and  in 
default  of  issue  for  such  persons  as  Walter 
Williams  should  by  will  appoint. 

By  an  indenture  of  mortgage  dated 
December  24,  1895,  Walter  Williams 
assigned  all  his  interest  under  the  will, 
together  with  a  policy  of  assurance  on  his 
life,  to  the  plaintiff  by  way  of  mortgage 
for  securincr  repayment  of  600^.  and 
interest.  This  mortgage  contained  a 
covenant  by  Walter  Wilh'ams  that  during 
the  continuance  of  the  security  he  would 
not  charge,  incumber,  assign,  convey,  re- 
lease, or  otherwise  deal  with  his  interest 
under  the  will,  and  it  was  thereby  also 
agreed  that  until  December  24,  1896,  or 
until  some  breach  of  the  covenants  and 
conditions  express  or  implied  on  the  part 
of  the  mortgagor  therein  contained,  the 
plaintiff  or  any  person  claiming  under 
him  should  not  give  notice  of  the  mort- 
gage to  the  trustees  of  the  will. 

Notice  of  this  mortgage  was  first  given 
to  the  trustees  of  the  will  on  January  8, 
1897. 

By  a  memorandum  of  charge  also  dated 
December  24,  1895,  Walter  Williams  also 
charged  his  interest  under  the  will  with 
repayment  of  150/.  and  interest  to  Freder- 
ick Temple,  subject  to  the  mortgage  of 
even  date  to  the  plaintiff.  No  notice  of 
this  charge  was  given  to  the  trustees  of 
the  will. 

By  an  indenture  of  mortgage  dated 
April  2,  1896,  and  made  between  Walter 
Williams  (thereinafter  called  the  mort- 
gagor) of  the  one  part,  and  P.  A.  Williams 
and  W.  J.  Williams  (thereinafter  called 
the  mortgagees)  of  the  other  part  (after 
reciting  the  testator's  will,  and  also  that 
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the  mortgagor,  haying  contracted  heavy 
liabilities,  had  applied  to  the  mortgagees 
to  assist  him  by  ^vancing  to  him  the  sum 
of  2,297^.,  and  also  the  sum  of  200/.  per 
annum  during  a  period  of  five  years  from 
February  15,  1896,  for  his  personal  main- 
tenance, which  the  mortgagees  had— sub- 
ject as  to  the  said  sum  of  200^.  per  annum 
to  the  conditions  or  limitations  expressed 
in  the  indenture  of  settlement  therein- 
after recited — agi*eed  to  do  upon  having 
repayment  thereof  with  interest  secured 
in  manner  thereinafter  appearing,  and  on 
condition  of  the  mortgagor  executing  the 
indenture  of  settlement  thereinafter  re- 
cited ;  and  also  reciting  that  by  an  inden- 
ture of  settlement  already  prepared  and 
intended  to  bear  even  date  with,  but  to  be 
executed  immediately  after  the  present 
indenture,  the  mortgagor  had  assigned 
his  equity  of  redemption  in  his  interest 
under  the  will  to  trustees  upon  certain 
trusts,  and  that  the  mortgagees  had  by 
such  settlement  covenanted  with  the  mort- 
gagor for  payment  to  him  in  the  events 
therein  mentioned  of  the  said  annual  sum 
of  200/.),  it  was  witnessed  that  in  pur- 
suance of  the  said  agreement  and  in  con- 
sideration of  the  sum  of  2,297/.  then  paid 
by  the  mortgagees  to  the  mortgagor,  the 
mortgagor  covenanted  with  the  mortga- 
gees to  pay  to  them  on  demand  the  sum 
of  2,297/.  with  interest  thereon  in  the 
meantime  at  the  rate  of  4  per  cent. 
per  annum,  and  also  any  further 
sum  or  sums  of  money  which  prior  to 
auch  demand  should  have  been  advanced 
by  or  become  due  to  the  mortgagees 
(other  than  for  interest)  under  the  said 
covenant  in  the  said  settlement,  together 
with  interest  thereon  at  the  rate  afore- 
said, and  also  so  long  as  any  principal 
sum  should  remain  due  under  the  present 
indenture  after  such  demand  as  aforesaid 
to  pay  to  the  mortgagees  interest  thereon 
at  the  rate  aforesaid  half-yearly ;  and  it 
was  also  witnessed  that  for  the  considera- 
tions aforesaid  the  mortgagor,  as  bene- 
ficial owner,  thereby  assigned  to  the 
mortgagees  all  his  interest  under  the 
said  will,  subject  to  a  proviso  for  redemp- 
tion on  payment  to  the  mortgagees  of 
the  sum  of  2,297/.  and  interest,  and  of 
such  further  sum  or  sums  (if  any)  ad- 
vanced by  the  mortgagees  under    their 


said  covenant  in  the  said  settlement  or 
the  present  indenture  with  interest. 

By  an  indenture  of  settlement  of  even 
date  made  between  Walter  Williams  of 
the  first  part,  P.  A.  Williams  and  J.  W. 
Williams  of  the  second  part,  and  trustees 
of  the  third  part  (after  reciting  the  tes- 
tator's will,  and  that  Walter  Williams, 
being  pressed  for  money  to  discharge  cer- 
tain debts  which  he  had  contracted  and 
charges  which  he  had  created  on  his  in- 
terest under  the  said  will,  had  applied 
to  P.  A.  Williams  and  J.  W.  Williams, 
brothers  of  his  late  father,  to  assist  him, 
which  they  had  agreed  to  do,  upon,  among 
other  things,  his  executing  the  settlement 
thereinafter  contained,  and  also  reciting 
the  mortgage  of  even  date,  and  also  re- 
citing that,  except  as  thereinbefore  recited, 
there  was  no  incumbrance  affecting  the 
life  interest  of  Walter  Williams  under  the 
will,  and  that  P.  A.  Williams  and  J.  W. 
Williams  had  agreed  to  enter  into  the 
covenant  on  their  part  thereinafter  con- 
tained), it  was  witnessed  that,  in  further 
pursuance  of  the  said  agreement,  and  in 
consideration  of  the  premises  and  of  the 
said  covenant  on  the  part  of  P.  A.  Williams 
and  J.  W.  Williams  thereinafter  contained, 
Walter  Williams,  as  settlor,  thereby  as- 
signed his  life  and  other  interests  under 
the  said  will  to  the  trustees  in  trust  for 
Walter  Williams  during  his  life  or  until 
he  should  assign,  charge,  or  incumber  the 
same  or  some  part  thereof ;  and  after  the 
determination  of  that  trust  during  his  life 
in  trust  during  the  remainder  of  his  life, 
or  during  such  shorter  period  as  the  trus- 
tees should  in  their  absolute  discretion 
think  fit,  to  apply  the  same  for  the  main- 
tenance, support,  or  benefit  of  the  settlor, 
his  wife  (if  any)  and  children  or  remoter 
issue.  And  the  said  P.  A.  Williams  and 
J.  W.  Williams  thereby  covenanted  with 
Walter  Williams  that  if  he  should,  within 
eight  weeks  after  February  15, 1896,  leave 
England  and  proceed  to  some  other 
country  out  of  Europe  of  which  the 
covenantors  should  approve,  and  should 
remain  in  such  country  for  a  period  of 
five  years  from  the  date  of  the  present 
settlement,  and  should  not  assign,  charge, 
<S:c.f  his  said  interests  under  his  father's 
will,  and  should  not  be  a  party  to  any  pro- 
ceeding for  administering  his  said  father  s 
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estate  without  the  consent  in  writing  of 
the  trustees  of  the  settlement,  then  the 
covenantors,  or  the  survivor  of  them,  would 
pay  to  him  for  the  said  period  of  five  years 
the  annual  sum  of  200^.  by  quarterly  pay- 
ments, to  be  made  by  bankers  nominated 
by  the  covenantors. 

On  July  7,  1896,  notice  of  the  mort- 
gage and  settlement  was  given  to  the 
trustees  of  the  will.  At  that  time  neither 
the  mortgagees,  P.  A.  Williams  and  J.  W. 
Williams,  nor  the  trustees  of  the  settle- 
ment, had  any  notice  of  the  plaintiff's 
mortgage,  and  the  trustees  of  the  will 
were  not  aware  of  that  mortgage  until 
January  8,  1897,  on  which  day  they 
received  formal  notice  of  it  from  the 
plaintiff. 

On  February  15,  1897,  the  plaintiff 
wrote  to  the  mortgagees,  P.  A.  Williams 
and  J.  W.  Williams,  offering  to  redeem 
the  mortgage  of  April  2,  1896,  but  the 
offer  was  refused.  After  this  date  P.  A. 
Williams  and  J.  W.  Williams  made  several 
payments  to  Walter  Williams  on  account 
of  his  annuity  in  pursuance  of  their  cove- 
nant in  the  settlement. 
.  This  action  was  brought  by  the  plain- 
tiff against  P.  A.  Williams  and  J.  W. 
Williams,  Frederick  Temple,  the  trustees 
of  the  settlement,  and  Walter  Williams, 
to  enforce  his  security  by  foreclosure  or 
sale ;  for  a  declaration  as  to  the  priorities 
of  the  several  mortgages ;  for  redemption 
(if  necessary)  of  the  mortgages  of  P.  A. 
Williams  and  J.  W.  Williams  and  of 
Frederick  Temple ;  and  for  consequential 
relief.  The  plaintiff  admitted  the  priority 
of  the  mortgage  of  P.  A.  Williams  and 
J.  W.  Williams  so  far  as  it  stood  as  a 
security  for  the  2,297/.  therein  expressed 
to  be  advanced  and  for  all  sums  advanced 
under  the  covenant  in  the  settlement  of 
even  date  before  February  15,  1897, 
when  they  for  the  first  time  had  notice  of 
his  mortgage  ;  but  he  contended  that  his 
mortgage  had  priority  as  regarded  any 
sums  advanced  by  them  under  the  cove- 
nant in  the  settlement  after  that  date. 
Frederick  Temple  admitted  the  plaintiffs 
priority. 

Kekewich,  J.,  held  that  the  doctrine 
of  Hopkinson  v.  HoU  [l86l]  ^   does  not 
apply  to  a  case  where  a  prior  mortgagee  is 
(1)  34  L.  J.  Ch.  468 ;  9  H.L.  C.  514. 


under  a  legal  obligation  to  make  further 
advances,  and  the  defendants  P.  A. 
Williams  and  J.  W.  Williams  were  there- 
fore entitled  to  priority  in  respect  of  all 
their  advances,  including  payments  made 
after  notice  of  the  plaintiffs  mortgage,  also 
that  the  plaintiff  was  entitled  to  no  relief 
against  the  trustees  of  the  settlement, 
since  the  settlement  had  priority  over  the 
plaintiffs  mortgage  as  a  charge  on  the 
equity  of  redemption,  and  Walter  Wil- 
liams's life  interest  under  the  settlement 
was  under  the  forfeiture  clause  therein 
contained  itself  determined  by  the  plain- 
tiff's mortgage. 

The  plaintiff  appealed. 

BramweU  Davis,  Q,C,,  and  Wright 
Taylor,  for  the  appellant  West. — ^The 
plaintiff  agreed  not  to  give  notice  of  his 
mortgage  to  the  trustees  for  a  year,  and 
does  not  dispute  the  priority  of  the  defen- 
dants in  respect  of  what  they  paid  before 
that ;  but  he  submits  that  from  the  date 
when  he  gave  notice  he  has  priority  to 
payments  subsequently  made  by  the  de- 
fendants to  Walter  Williams. 

The  settlement  is  a  voluntary  settle- 
ment, and  the  covenant  to  pay  the  annuity 
is  a  voluntary  covenant.  Walter  Williams 
did  not  disclose  to  the  trustees  of  the 
settlement  the  mortgage  to  the  plaintiff, 
therefore  he  could  not,  owing  to  this  mis- 
representation, enforce  the  covenant.  Con- 
sequently it  was  a  voluntary  covenant. 
The  plaintiff  does  not  contend  that  the 
mortgage  of  April  2,  1896,  was  volun- 
tary. 

The  recitals  on  the  part  of  Walter 
Williams  in  the  settlement  were  a  fraud 
on  his  uncles.  There  was  no  obligation 
on  them  to  make  the  subsequent  pay- 
ments of  the  annuity.  They  should  have 
declined  to  make  the  payments  after  they 
had  heard  of  the  fraud.  Any  subsequent 
advances  by  them  were  voluntary. 

The  settlement  is  void  under  13  Eliz. 
c.  5,  as  made  for  the  purpose  of  defraud- 
ing creditors. 

The  plaintiff  asks  leave  to  amend  his 
pleadings  so  as  to  raise  that  point. 

[The  CouBT  refused  to  give  leave.] 

The  deed  is  fraudulent  on  the  face  of 
it — Phipps  V.  Ennismore  {Lord)  [i827].^ 
(2)  4  Russ.  131. 


Digitized  by 


Google 


130 


CHANCBRY  DIVISION. 


[1899 


West  v.  Williams,  App. 

It  was  an  assignment  of  his  property  by 
which  his  life  estate  was  to  terminate  if 
he  should  incumber  it,  and  was  void  to 
that  extent  as  against  a  subsequent  in- 
cumbrancer. The  object  was  to  prevent 
creditors  getting  at  his  estate.  Therefore 
the  subsequent  payments  were  voluntary, 
and  Hopkinaon  v.  RoU  ^  applies. 

Kekewich,  J.,  has  held  that  the  cove- 
nant by  W,  Williams  not  to  incumber  is 
retrospective,  and  that  the  undisclosed 
mortgage  to  the  plaintiff  is  a  breach  of  it 
which  works  a  forfeiture.  But  every 
word  of  the  covenant  refers  to  the  future 
only.  Mannhig  v.  Chambers  [i847]  ^  and 
Seymour  v.  Liicas  [i860],*  cited  in  the 
Court  below,  do  not  apply  to  such  a  case 
as  this — White  v.  ChiUy  [l866]  *  and 
Metcalfe  v.  Metcalfe  [l89i].^ 

[Warrington^  Q.C,  referred  to  Trappea 
V.  Meredith  [i87i]7] 

The  mortgage  of  April  2,  1896,  was  a 
breach  of  the  covenant  in  the  plaintifi's 
mortgage.  The  mortgagees  were  put  upon 
enquiry  and  had  constructive  notice  of  the 
plaintiff's  charge.  They  should  have 
ascertained  if  the  recital  which  stated 
there  were  no  incumbrances  was  correct. 

That  the  mortgagor  has  sold  his  life 
interest  does  not  prevent  the  plaintiff 
following  it. 

Wcvn'uigton,  Q,C.y  and  Sargant^  for  the 
defendants  P.  A.  Williams  and  J.  W. 
Williams. — So  far  as  the  settlement  was 
an  assignment  of  the  life  interest  of 
Walter  Williams,  it  takes  priority  over 
the  plain tiff^s  mortgage,  and  no  distinc- 
tion can  be  drawn  between  the  settlement 
and  mortgage  in  favour  of  the  uncles. 
They  are  both  parts  of  one  transaction. 
The  settlement  is  a  creature  of  the  bargain 
between  the  uncle  and  nephews,  and  it  is 
really  a  settlement  by  the  uncles.  It 
creates  a  new  interest.  The  plaintiff  has 
a  mortgage  of  the  original  life  interest 
only,  and  that  is  postponed  to  the  mort- 
gage and  settlement. 

He  takes  nothing  because  he  can  only 
take  subject  to  these  deeds.     He  has  no 

(3)  1  De  G.  &  S.  282. 

(4)  29  L.  J.  Ch.  841 ;  1  Dr.  &  S.  177. 

(5)  35  L.  J.  Ch.  343 ;  L.  R.  1  Eq.  372. 

(6)  60  L.  J.  Ch.  647  ;  [1891]  3  Ch.  1. 

(7)  41  L.  J.  Ch.  237 ;  L.  R.  7  Ch.  248. 


right  to  redeem  because  the  interest  of 
his  mortgagor  has  ceased.  Manning  v. 
Chambers  ^  covers  this  case. 

The  observations  of  Lord  Cranworth  in 
Hopkinaon  v.  Rolt  ^  shew  that  that  case 
does  not  apply  where  there  is  an  obliga- 
tion to  advance  a  definite  sum.  See  also 
Bradford  Banking  Co,  v.  Brigga  [l886].* 
This  settlement  is  good  against  the  plain- 
tiff's mortgage,  because  no  notice  of  the 
latter  had  been  given  to  the  trustees — 
Dearie  v.  HaU  and  Loveridge  v.  Cooper 
[1823;  1828].^  The  advance  under  the 
mortgage  of  1896  was  a  consideration  for 
the  settlement. 

BtUcher,  Q.C.,  and  A,  R,  G.  Jenningay 
for  the  trustees  of  the  settlement. — The 
plaintiff  is  postponed  owing  to  his  own 
negligence.  The  settlement  was  for  valu- 
able consideration  and  not  void  as  being 
fraudulent — Holmea  v.  Penney  [i856].^^ 
The  uncles  paid  for  the  right  to  make  it. 
Walter  Williams's  life  interest  under  it  is 
a  new  one  determinable  as  therein  men- 
tioned. His  old  life  interest  is  gone — 
Holmea  v.  Penney,  ^  ^  The  forfeiture  clause 
was  intended  to  protect  the  life  interest 
against  all  charges  except  those  recited  to 
have  been  made. 

A,  J.  Davidf  for  the  defendant  Frederick 
Temple. 

BramweU  Dama^  Q,C,,  replied. 

Cur,  adv.  mdt, 

Dec.  9. — LiNDLBY,  M.R. — A  first  mort- 
gagee whose  mortgage  is  taken  to  cover 
what  is  then  due  to  him  and  also  further 
advances  cannot  claim  the  benefit  of  his 
security  for  further  advances  in  priority 
to  a  second  mortgagee  of  whose  mortgage 
he  had  notice  before  his  further  advances 
were  made.  This  rule  was  ultimately 
established  in  the  well  known  case  of 
Hopkinaon  v.  Rolt,^  In  that  case  the 
first  mortgagee  had  not  agreed  to  make 
further  advances.  We  have  to  consider 
whether  the  same  rule  applies  where  he 
has  agreed  to  do  so.  Mr.  Justice  Keke- 
wich has  held  that  it  does  not.  This 
point  is  of  great  general  importance,  and  I 
have  carefully  considered  it  and  have  come 
to  a  different  conclusion  from  that  of  the 

(8)  56  L.  J.  Ch.  364;  12  App.Cas.  29. 

(9)  2  L.  J.  (0.8.)  Ch.  62 ;  3  Rnss.  1. 
(10)  26  L.  J.  Ch.  179;  3  K.  &  J.  90. 
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learned  Judge,  ffopkinson  v.  JioU  ^  was 
commented  upon  and  explained  by  the 
House  of  Lords  in  Brctdford  Banking  Co. 
V.  BriggSy^  and  in  Union  Bank  of  Scotland 
V,  Naiiondl  Bank  of  Scotland  [l886].*^ 
These  three  cases  shew  very  clearly  that 
the  principle  which  underlies  the  rule 
established  in  Hopkin$on  v.  RoU  ^  is 
simply  the  principle  that  an  owner  of 
property  dealing  honestly  with  it  cannot 
confer  upon  another  a  greater  interest  in 
that  property  than  he  himself  has.  The 
rule  rests  on  no  technicality  of  English 
law  j  it  is  based  on  the  plainest  good  sense, 
and  it  is  as  much  the  law  of  Scotland  as 
the  law  of  England. 

When  a  man  mortgages  property  he  is 
still  free  to  deal  with  his  equity  of  re- 
demption in  that  property,  or,  in  other 
words,  with  the  property  itself  subject  to 
the  mortgage.  If  he  creates  a  second 
mortgage  he  cannot  afterwards  honestly 
suppress  it  and  create  another  mortgage 
subject  only  to  the  first.  Nor  can  anyone 
who  knows  of  the  second  mortgage  obtain 
from  the  mortgagor  a  greater  right  to 
override  it  than  the  mortgagor  himself 
has.  On  the  other  hand,  the  first 
mortgagee  has  no  right  to  restrain  the 
mortgagor  from  borrowing  money  from 
some  one  else  and  from  giving  him  a  second 
mortgage  subject  to  the  first.  Even  if 
the  first  mortgagee  has  agreed  to  make 
further  advances  on  the  property  mort- 
gaged to  him,  the  mortgagor  is  under  no 
obligation  to  take  further  advances  from 
him  and  no  one  else ;  and  if  the  mortgagor 
chooses  to  borrow  money  from  some  one 
else  and  to  give  him  a  second  mortgage, 
the  mortgagor  thereby  releases  the  first 
mortgagee  from  his  obligation  to  make 
further  advances.  Whatever  prevents 
the  mortgagor  from  giving  to  the  first 
mortgagee  the  agreed  security  for  his 
farther  advances  releases  the  first  mort- 
gagee from  his  obligation  to  make  them. 
A  plea  of  exoneration  and  discharge 
before  breach  would  be  a  good  defence  at 
law  to  an  action  by  the  mortgagor  against 
the  first  mortgagee  for  not  making  further 
advances.  If,  notwithstanding  his  release, 
the  first  mortgagee  makes  further  advances 
with  notice  of  a  second  mortgage,  he  is  in 

(11)  12  App.  Caa.  63. 


no  better  position  than  any  one  else  who 
does  the  l&e. 

.  For  these  reasons  I  have  come  to  the 
conclusion  that  the  rule  laid  down  in 
Hopkinaon  v.  RoU  ^  does  apply  to  the 
advances  made  by  the  uncles  to  their 
nephews  after  they  had  notice  of  the 
plaintiff's  mortgage.  As  regards  the  rest 
of  the  case,  I  cannot  usefully  add  anything 
to  the  judgment  of  the  Court,  which  will 
be  delivered  by  Lord  Justice  Chitty, 
which  I  have  read  and  in  which  I  concur. 

Chitty,  L.J.,  delivered  the  judgment 
of  the  Court. — This  is  an  append  by  the 
plaintiff  and  defendant  Temple  against 
parts  of  the  judgment  of  Mr.  Justice 
Kekewich.  It  raises  two  principal  points. 
The  fii*st  is  whether  the  defendants  P.  A. 
Williams  and  J.  W.  Williams,  whom  I 
will  call  the  uncles,  are  entitled  to  tack  to 
their  security  the  advances  made  by  them 
to  the  defendant  Walter  Williams,  their 
nephew,  after  February  16, 1897,  the  date 
when  the  uncles  first  had  notice  of  the 
plaintiff's  security.  The  plaintiff  by  his 
pleading  claimed  priority  over  the  mort- 
gage to  the  uncles.  But  at  the  trial  it 
was  admitted  that  the  uncles  had  priority 
for  all  advances  made  up  to  February  15, 
1897,  and  this  is  also  admitted  by  the 
notice  of  appeal.  The  second  point  relatefi^ 
to  the  question  whether  the  plaintiff  is 
entitled  to  redeem  the  uncles'  mortgage, 
and,  if  he  redeems,  to  a  judgment  over  for 
foreclosure  against  the  defendants,  the 
trustees  of  the  settlement  made  contem- 
poraneously with  the  mortgage  to  the 
uncles. 

There  is  no  dispute  between  the  parties 
on  the  facts.  The  deeds  and  the  facts  are 
stated  in  the  report  of  the  case  below  to 
which  I  refer.  For  the  purposes  of  the 
appeal  a  concise  summary  will  suffice,  with 
the  addition  of  one  or  two  matters  not 
noticed  in  the  report. 

By  the  deed  of  December  24,  1895,  the 
nephew  mortgaged  all  his  interest  under 
his  father's  will  to  the  plaintiff  to  secure 
600/.  and  interest  thereon  from  the  ex- 
piration of  a  year  from  the  date  of  the 
mortgage.  This  interest  (so  far  as  appears) 
consbted  only  of  a  life  interest  in  personal 
estate  under  the  trusts  of  the  will.  The 
mortgage  included  a  policy  of  assurance. 
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It  contained  a  covenant  by  the  nephew 
that  during  the  continuance  of  the  security 
he  would  not  charge,  incumber,  assign, 
convey,  release,  or  otherwise  deal  with  his 
interest  under  the  will.  It  was  also 
agreed  that  until  December  24,  1896,  or 
until  there  had  been  some  breach  of  cove- 
nant on  the  part  of  the  nephew,  the 
plaintiff  should  not  give  notice  of  bis 
security  to  the  trustees  of  the  will.  By 
memorandum  of  charge  of  the  same  date 
the  nephew  charged  all  his  interest  under 
the  will  in  favour  of  the  defendant 
Temple  to  secure  150^.  and  interest,  but 
subject  to  the  plaintiff's  security.  In 
conformity  with  his  covenant,  the  plaintiff 
refrained  from  giving  notice  of  his  security 
to  the  trustees  of  the  will  until  the  expi- 
ration of  a  year.  He  first  gave  notice  to 
them  on  January  8, 1897.  The  mortgage 
to  the  uncles  and  the  contemporaneous 
settlement  were  made  by  the  two  deeds 
forming  one  transaction  dated  April  2, 
1896.  These  deeds  were  executed  by  the 
defendant,  the  nephew,  in  breach  of  his 
covenant  with  the  plaintiffs.  They  are 
stated  in  the  report.  The  mortgage  was 
on  all  the  nephew's  interest  under  the 
will,  and  was  made  to  secure  2,297^.  then 
advanced,  and  the  further  sums  (if  any) 
which  the  uncles  should  advance  under 
the  covenant  in  the  settlement.  This 
covenant  was  not  an  absolute  covenant, 
but  was  subject  to  conditions,  among  which 
was  a  condition  that  the  nephew  should 
not  assign,  charge,  or  incumber  his 
interest  under  the  will.  The  proviso  for 
redemption  was  so  framed  as  to  confer  the 
right  to  redeem  on  any  person  deriving 
title  under  the  mortgagors.  The  judg- 
ment under  appeal  is  to  the  following 
effect :  First  it  declares  that  the  uncles' 
mortgage  including  all  sums  advanced 
and  to  be  advanced  under  the  covenant  in 
the  settlement  and  also  the  settlement 
itself  have  priority  over  the  plaintiff's 
mortgage,  and  dismisses  the  action  with 
costs  as  against  the  uncles  and  the  trus- 
tees of  the  settlement.  It  includes  there- 
fore in  the  uncles'  priority  not  merely  (a) 
the  sums  which  the  uncles  had  advanced 
up  to  February  15,  1897,  but  (b)  also 
sums  advanced  subsequently  to  that  date 
down  to  the  judgment,  and  (c)  all  sums 
which    they    might    thereafter    advance 


under  the  covenant.  Further,  it  excludes 
the  plaintiff  from  any  right  of  redemption. 
Secondly,  it  goes  on  to  declare  that  by 
virtue  of  the  plaintiff's  mortgage  made 
before  the  date  of  the  settlement  the  life 
interest  of  the  nephew  under  the  settle- 
ment had  determined,  and  the  discretion- 
ary trust  had  come  into  operation.  And 
thirdly,  it  makes  a  foreclosure  decree 
against  the  remaining  defendants  only — 
namely,  the  nephew  and  the  defendant 
Temple — intended,  apparently,  to  be  con- 
fined to  the  policy  of  assurance,  although 
not  so  confined  by  express  terms. 

Now  on  the  first  point  there  arises  a 
question  of  considerable  general  import- 
ance. It  is  this :  Where  the  mortgagee  is 
seeking  to  tack  his  advances  made  after 
notice  of  a  subsequent  incumbrance,  is  the 
principle  of  ffopkinaon  v.  EoU  ^  excluded 
by  the  circumstance  that  the  mortgagee 
has  entered  into  a  covenant  to  make  the 
advances  1  In  Hapkinson  v.  RoU  ^  there 
was  no  such  covenant,  and  the  subsequent 
advances  which  the  mortgagee  was  not 
allowed  to  tack  were  merely  voluntary. 
In  this  respect  the  case  before  us  differs. 
Hopkinaon  v.  Bolt  ^  was  considered  by  the 
House  of  Lords  in  Bradford  Banking  Co. 
v.  Briggs^  and  in  Union  Bank  of  Scot- 
land v.  National  Bank  of  Scotland.^ ^  In 
Bradford  Banking  Co.  v.  Brigga^  a  limited 
company  had  stipulated  for  a  paramount 
lien  on  its  shares  for  any  moneys  that 
might  become  due  from  the  shareholder. 
The  bank,  with  notice  of  this  agreement 
for  a  lien,  made  advances  on  shares.  The 
shareholder  subsequently  became  indebted 
to  the  company,  and  the  company  claimed 
priority  for  these  subsequent  debts  in- 
curred after  notice  given  by  the  bank  of 
their  security;  and  contended  that  the 
bank,  knowing  the  terms  on  which  the 
shares  were  issued  and  taking  with  notice, 
could  not  set  up  their  charge  as  against 
the  company.  This  contention  was  nega- 
tived by  the  House  of  Lords.  The  prin- 
ciple on  which  these  decisions  are  founded 
appears  to  me  to  be  that  a  mortgagee  can- 
not obtain  a  charge  on  property  which  is 
no  longer  the  mortgagor's  to  charge,  and 
which  the  mortgagee  knows  at  the  time 
he  makes  his  further  advance  is  no  longer 
the  property  of  the  mortgagor.  No  charge 
arises  for  a  further  advance  until  it  is 
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actually  made.  This  principle  ia  plain 
and  simple  and  based  on  natural  justice 
and  £ur  dealing.  If  this  be  the  principle 
(which  I  think  it  is),  the  covenant  to  make 
farther  advances  creates  no  difficulty — 
and  for  this  reason :  the  covenant  is  to 
make  the  further  advance  on  the  security 
of  the  property,  and,  inasmuch  as  the 
mortgagor  has  by  his  own  act  deprived 
himself  of  the  power  to  give  the  stipulated 
security,  no  action  for  damages  would  lie 
on  the  covenant.  It  is  hardly  necessary 
to  add  that  no  action  lies  for  specific  per- 
formance of  any  agreement  to  make  a 
loan.  The  result,  therefore,  is  that  the 
uncles  are  not  entitled  as  against  the 
plaintiff  to  any  advance  they  made  to  the 
nephew  after  February  16,  1897. 

On  the  second  point  the  question  is 
whether  the  plaintiff  is  entitled  to  redeem 
the  uncles'  security.  I  cannot  entertain 
any  doubt  on  the  question.  I  think  he  is, 
not  merely  because  he  is  a  person  deriving  . 
title  from  the  nephew  under  the  proviso 
for  redemption  in  the  uncles'  mortgage 
deed,  but  because  he  is  plainly  the  second 
incumbrancer  on  the  nephew's  interest 
under  the  will.  Then  there  arises  the 
question  whether,  if  he  redeems  the  uncles' 
mortgage,  he  is  entitled  to  a  foreclosure 
decree  against  the  trustees  of  the  settle- 
ment, who  represent  in  this  action  all  the 
persons  claiming  beneficially  under  the 
trusts  of  the  settlement  other  than  the 
nephew,  who,  although  he  was  properly 
served  and  put  in  a  defence,  did  not 
appear  at  the  trial.  The  uncles  are  not 
beneficiaries  under  the  settlement.  The 
defendants,  the  trustees,  contend  that  the 
true  effect  of  the  settlement  and  the  mort- 
gage to  the  uncles  is  that  the  uncles 
purchased  the  nephew's  life  interest  under 
the  will  for  value  without  notice  of  the 
plaintiff^s  security,  and  settled  the  interest 
thus  purchased.  But  the  answer  to  this 
contention  is  to  be  found  in  the  deeds 
themselves.  The  contention  is  inconsis- 
tent with  the  form  and  the  substance  of 
the  deeds.  They  contain  no  trace  or  sug- 
gestion of  any  such  purchase ;  the  settle- 
ment is  not  made  by  the  uncles  nor  by 
their  direction  as  beneficial  owners;  the 
settlor  is  the  nephew,  and  the  nephew 
alone.  This  is  clearly  expressed  on  the 
face  of  the  settlement.    The  consideration 
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for  the  settlement  is  another  matter.  The 
consideration  was  the  then  present  advance 
and  the  conditional  covenant  to  make  the 
further  advances  for  the  nephew's  main- 
tenance. It  was  for  this  consideration 
that  the  nephew  agreed  that  he  would 
make  the  settlement.  All  that  he  could 
effectually  settle  as  against  the  plaintiff 
and  the  defendant  Temple  was  his  own 
interest,  which  was,  as  he  knew,  subject 
to  their  securities  which  he  had  created  in 
their  feivour.  It  is  noticeable  that  al- 
though in  the  mortgage  to  the  uncles  he 
assigns  as  beneficial  owner,  which  under 
the  Conveyancing  Act,  1881,  imports  all 
the  usual  mortgagor's  covenants,  including 
that  against  incumbrances,  he  assigns  in 
the  settlement  as  settlor,  which  imports 
merely  a  covenant  for  further  assurance. 
He  therefore  does  not  covenant  in  the 
settlement  that  his  interest  which  he 
settles  is  free  from  incumbrances.  This 
fortifies  the  conclusion  (which  I  think  is 
otherwise  plain)  that  he  settled  merely 
his  interest,  whatever  it  was.  The  set- 
tlement, therefore,  is  of  no  validity 
against  the  plaintiff.  The  plaintiff,  if  he 
redeems  the  uncles'  mortgage,  is  conse- 
quently entitled  to  the  usual  decree  of 
foreclosure  against  the  trustees  and  the 
defendants  Temple  and  the  nephew,  for 
what  the  plaintiff  pays  to  the  uncles  on 
redeeming  them,  and  for  what  is  due  to 
the  plaintiff  under  and  by  virtue  of  his 
own  security. 

In  these  circumstances,  the  question 
whether  the  nephew  has  forfeited  his  life 
interest  under  the  settlement  becomes 
comparatively  immaterial.  It  was  a 
question  of  importance,  according  to  the 
view  which  Mr.  Justice  Kekewich  took. 
It  is  material  only  on  the  question 
whether  the  nephew  should  be  let  in  to 
redeem  under  that  part  of  the  judgment 
which  relates  to  foreclosure  by  the  plain- 
tiff. It  is  an  important  question  between 
the  nephew  and  the  other  beneficiaries 
under  the  settlement.  The  language  o£ 
the  trusts  and  of  the  covenant  for  future 
advances  which  is  contained  in  the  settle- 
ment itself  is  identical.  It  points  to  the 
future  only :  it  is  "  until  he  shall  assign 
or  incumber,"  and  so  forth.  These 
words  must  have  the  same  meaning  in 
the  trusts  and  in  the  covenants.     This 
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was  admitted  at  the  Bar^  and  rightly 
admitted.  If  the  oovenant  had  stood 
alone,  there  could  be  no  question  that  the 
words  of  futurity  would  not  be  construed 
as  relating  to  the  past.  Words  which 
grammatically  refer  only  to  the  future 
have  been  construed  in  a  settlement  of 
the  kind,  made  by  will  or  otherwise,  as 
including  the  past,  in  order  to  give  effect 
to  the  intention  manifested.  It  is  suffi- 
cient to  refer  to  Metcalfe  v.  Metcal/eJ^ 
There  is  no  authority  applying  any  such 
doctrine  to  the  case  of  a  condition  in  a 
covenant.  In  this  case  there  is  the  recital 
in  the  settlement  that  the  nephew  had 
created  certain  charges  (without  specify- 
ing what  they  were)  on  his  interests 
under  his  father's  will.  In  the  face  of 
the  recital,  it  seems  to  me  that  it  cannot 
be  held  that  there  was  an  intention  to 
make  past  charges  a  ground  of  forfeiture. 
Any  such  supposed  intention  is  directly 
negatived.  There  is  no  obligation  put 
upon  the  nephew  to  apply  the  money  he 
got  from  his  uncles  in  paying  off  the 
past  charges.  If  the  past  charges  formed 
a  ground  of  forfeiture,  then  the  life  in- 
terest of  the  nephew  ceased  the  moment 
it  arose,  and  the  covenant  never  became 
operative. 

As  to  the  costs,  I  think  that  the 
incumbrancers  should  add  their  costs  of 
the  action,  including  the  costs  of  the 
appeal,  to  their  securities.  This  is  the 
general  rule  when  a  case  of  disputed 
priorities  arises  out  of  the  acts  or  conduct 
of  the  mortgagor.  The  plaintiff  offered 
to  redeem  before  suit,  but  he  confined  his 
offer  to  the  original  advance  by  the 
uncles.  He  withdrew  his  offer  by  claim- 
ing priority  in  his  statement  of  claim. 
Bat  still  he  asked  to  have  the  priorities 
ascertained,  and  offered  to  redeem  if  he 
had  not  the  first  security. 

As  to  the  claim  of  the  defendant  Temple, 
who  joins  in  the  appeal,  the  facts  are  not 
sufficiently  before  us  to  enable  us  to  decide 
anything  specifically  as  to  his  rights.  By 
his  defence  he  submitted  to  act  as  the 
Court  should  direct.  The  question  (if  it 
arises)  between  him  and  the  uncles  as  to 
their  right  to  tack  as  against  him  their 
subsequent  advances  will  depend  on  the 
time  when  he  first  gave  notice  of  his  secu- 
rity.    But  any  such  question  is  one  be- 


tween co-defendants,  and  therefore  one 
which  the  Court  does  not  decide  at  the 
trial,  unless  it  involves  any  right  of  the 
plaintiff — ^which  is  not  the  case  here — or 
unless  the  defendants  concur  in  asking 
for  a  decision.  Any  question  between 
the  uncles  and  the  trustees  as  to  the 
uncles'  right  to  their  advances  made  afler 
February  15,  1897,  advances  as  against 
the  trustees,  is  also  a  question  between  oo- 
defendants ;  but  it  may  not  be  improper 
to  state  my  opinion  that  these  advances 
clearly  have  priority  over  the  settlement. 
The  order  will  be  to  the  following  effect : 
The  judgment  of  Mr.  Justice  Kekewich 
should  be  discharged.  There  should  be 
a  declaration  of  the  priority  of  the  uncles' 
security  in  accordance  with  what  is  above 
stated.  Then  there  should  be  the  usual 
redemption  decree  ascertaining  what  is 
due  to  the  uncles  under  and  by  virtue  of 
their  security  for  their  original  advance 
and  their  subsequent  advances  down  to 
February  15,  1897,  including  their  costs 
as  mortgagees  and  their  costs  of  action  and 
the  appeal.  If  the  plaintiff  does  not  re- 
deem he  will  stand  foreclosed,  and  his 
action  will  be  dismissed  in  the  usual 
manner.  In  the  event  of  the  plaintiff 
redeeming,  he  will  have  a  foreclosure 
decree  over  against  the  trustees  of  the 
settlement  and  the  defendants  Temple 
and  the  nephew  for  what  the  plaintiff  pays 
the  uncles  and  for  what  is  due  to  the 
plaintiff  on  his  own  security.  There 
should  be  only  one  time  limited  for 
redemption,  unless  there  is  some  special 
reason  why  there  should  be  successive 
times  limited.  It  does  not  seem  necessary 
to  work  out  the  rights  of  the  parties 
beyond  this  point.  There  will  be  liberty 
to  apply,  under  which  a  further  order 
can  be  made,  should  one  become  necessary. 

Solicitors — Weekes  &  Co.,  for  plaintiff ;  Mack- 
rell,  Maton,  Godlee  &  Qaincey,  agents  for 
Wragjge,  Holliday,  Godloe,  Barrow  &  Horton, 
Birmingham,  and  for  Ivens  &  Morton,  Kidder- 
minster; Mann  &  Taylor;  and  Maurice 
Mosely,  for  defendants. 

[Reported  by  A.  J.  Spencer,  Esq,, 
BarrUter'at-  Law. 
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[IN  THE  COURT   OF  APPEAL.] 
Ll^DLET,  M.B.  A 

ChITTY,  L.J.  I  MUNDY         AND 

Vaughan  Williams,  L.J.  >  bopeb's  con- 
1898.  I    TBACT,  In  re. 

Nov.  8, 10.     Dec.  20.   J 

SetUed  Land — Compound  Settlement-^ 
Series  of  Deeds  GonstittUing  Settlement — 
Disentailing  Deed  and  He-settlem^TU — 
Creation  of  New  Life  Eata^te — Jointure  and 
Portions  Existing  under  Prior  Deed — Sale 
by  Tenant  for  Life — Power  to  Convey 
Discharged  from  Joiniure  and  Portions — 
Settled  La^id  Act,  1882  (45  dc  46  Vict.  c. 
38),  s.  2,  sub-as.  1,  4,  and  5 ;  s.  20,  sub-sa, 
1  and  2 ;  «.  50  and  a.  58,  aub-a.  1  (iv,). 

The  definition  in  aection  2,  sub-section  1 
of  the  Settled  Land  Act,  1882,  of  a  seUle- 
ment  as  being  an  instrument  or  number  of 
instruments  whereby  '*  land,  or  any  estate 
or  interest  in  land,  atands  for  (Ae  time 
being  limited  to  or  in  truatfor  any  peraona 
by  way  of  succession,^'  includes  the  case  of 
a  jointure  and  portions  limited  to  arise  on 
or  after  the  death  of  a  tenant  for  life  and 
the  terms  of  years  limited  to  secure  them. 

Under  settlements  of  1861  and  1865 
land  stood  limited  {in  effect)  to  the  use  oj 
A.  for  life,  and  subject  thereto  to  the  ibse  of 
trustees  for  a  term  of  three  h^indred  years 
from  the  death  of  A.  to  secure  a  jointure 
rentcharge  for  his  wife,  and  subject 
thereto  to  Hie  use  of  trustees  for  a  term 
cf  fifteen  hundred  yetvrs  from  the  death 
of  A,  to  secure  portions  for  his  younger 
^Hdren,  and  svibject  thereto  to  the  tcse  of 
the  eldest  son  of  A.  in  tail  male.  In 
1889  A.  and  his  eldest  son  disentailed 
the  estate,  and  by  suhaequent  deed  re-aettled 
it.  Under  the  re-aeUlement  the  land  was 
limited  to  the  use  of  A.  for  life,  but  his 
life  estate  was  not  stated  to  be  in  reatoration 
of  hie  old  life  estate : — Held  {dubitante 
Yaughan  Williams,  L.J.),  that  the  settle- 
ment  consisted  of  the  deeds  of  ISQl,  1865, 
and  1889  ;  and  that,  though  the  life  estate 
of  A.  must  be  treated  as  a  new  life  estate 
arising  under  the  re-settlement,  he  had 
poiveTg  upon  trustees  of  the  settlement  con- 
sisting of  these  deeds  being  appointed,  to 
convey  Vie  land  discliarged  from  the  join- 
ture and  portions. 

Aileshury  (Marquis)  and  Iveagh  (Lord), 


In  re  (62  L.  J.  Ch.  713 ;  [1893]  2  Ch.  345), 
approved. 

Per  LiNDLEY,  M.R.,  and  Chitty,  L.J. : 
There  may  be  at  the  same  time  a  settlement 
consisting  of  several  deeds,  and  a  less  com- 
prehensive settlement  constituted  by  one  of 
the  deeds  only. 

Du  Cane  and  ^Xettlefold's  Contract,  In 
re  (67  L.  J.  Ch.  393,  399 ;  [1898]  2  Ch. 
96,  105),  on  this  point  approved. 

By  virtue  of  section  50  of  the  Settled 
Land  Act,  1882,  the  statutory  power  of  sale 
of  a  tenant  for  life  is  not  annexed  to  his 
estate,  but  is  vested  by  the  Act  once  for  all 
in  the  tenant  for  life,  and  remains  vested 
in  him,  is  incapable  of  being  assigned  or 
released,  and  continues  eocercisable  by  the 
tenant  for  life,  notwithstanding  any  assign- 
ment by  him  of  his  estate.  Consequently, 
the  statutory  power  of  sale  which  A.  had 
prior  to  t/ie  execution  of  the  deeds  of  1889, 
was  not  affected  by  tliose  deeda. 

Appeal  from  a  decision  of  Kekewich,  J:, 
upon  a  summons  under  the  Settled 
Land  Acts,  1882  to  1890,  and  the  Vendor 
and  Purchaser  Act,  1874,  by  Charles 
Francis  Massingberd  Mundy,  the  vendor, 
under  a  contract  dated  August  6,  1897, 
for  the  sale  of  certain  freehold  land  in 
Lincolnshire,  part  of  the  Ormsby  estate. 

By  a  resettlement  made  on  March  15, 
1861,  the  Ormsby  estate  was,  in  exercise 
of  a  power  contained  in  a  prior  dis- 
entailing deed  made  by  the  vendor  and 
his  father,  Charles  Mundy,  appointed  and 
conveyed  to  the  use  of  Charles  Mundy 
during  his  life,  with  remainder  to  the  use 
that,  in  case  Elizabeth  Susan  Mundy,  his 
wife,  should  survive  him  and  Mary  Jane 
Massingberd,  which  happened,  she  should 
after  the  decease  of  the  survivor  receive 
the  yearly  rentcharge  of  800/.  by  way  of 
jointure  in  bar  of  dower,  and  subject 
thereto  to  the  use  of  trustees  for  the 
term  of  five  hundred  years  for  securing 
payment  of  the  annual  rentcharge,  with 
remainder  to  the  use  of  a  trustee  for  the 
term  of  a  thousand  years  from  the  decease 
of  Charles  Mundy,  and  subject  thereto  to 
the  use  of  the  vendor  for  life  with  re- 
mainder to  the  use  of  his  first  and  other 
sons  successively  in  tail  male.  And  it 
was  declared  that  the  term  of  a  thousand 
years  was  limited  upon  trust  after  the 
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decease  of  Maiy  Jane  Massingberd  and 
Charles  Mundy,  subject  to  the  said  rent- 
charge  of  800Z.,  to  raise  for  the  portions 
of  the  younger  children  of  Charles  Mundy 
the  sum  of  SftOOl.  The  re-settlement  also 
contained  power  for  the  vendor  to 
charge  the  estate  with  the  sum  of  10,000^. 
for  his  own  use,  and  also  to  appoint  to 
any  woman  whom  he  might  marry  a  yearly 
rentcharge  of  500^.,  and  also  to  charge  the 
estate  with  the  payment  of  a  sum  not 
exceeding  8,000^.  as  portions  for  his 
younger  children,  and  to  appoint  the 
estate  charged  with  such  jointure  and 
portions  respectively  to  any  person  for 
any  term  of  years  upon  the  usual  trusts 
for  securing  and  raising  the  same  respec- 
tively. 

The  power  to  charge  the  estate  with 
10,000/.  for  his  own  use  reserved  to  the 
vendor  in  the  re-settlement  of  March  15, 
1861,  was  exercised  by  him  in  June,  1861y 
and  the  Ormsby  estate  was  appointed  to  a 
trustee  for  the  term  of  a  thousand  years 
for  the  purpose  of  raising  the  same,  and 
that  sum  was  subsequently  (August  20, 
1869)  raised  by  mortgage. 

On  February  21,  1863,  Mary  Jane 
Massingberd  died. 

By  the  settlement  dated  August  7, 
1865,  made  on  the  marriage  of  the  vendor 
to  Louisa  Charlotte  Bigge,  the  vendor,  in 
exercise  of  the  power  reserved  to  him  by 
the  re-settlement  of  March  15,  1861,  ap- 
pointed an  annual  rentcharge  of  500/.  to 
his  wife  in  case  she  should  survive  him, 
to  be  charged  upon  and  issuing  out  of  the 
Ormsby  estate;  and  he  appointed  the 
estate  to  the  use  of  trustees  for  the  term 
of  three  hundred  years  from  his  death 
upon  the  usual  trusts  for  securing  pay- 
ment of  the  said  rentcharge.  He  also 
charged  the  Ormsby  estate  with  the  pay- 
ment of  8,000/.  as  portions  for  the  younger 
children  of  the  marriage,  to  be  vested  and 
payable  in  such  manner  as  he  should  by 
deed  or  will  appoint,  and  he  appointed 
the  Ormsby  estate  to  the  use  of  trustees 
for  a  term  of  fifteen  hundred  years  from 
his  death  upon  trust  by  mortgage  of  the 
term  or  otherwise  to  raise  and  levy  such 
portions. 

On  February  19, 1882,  Charles  Mundy 
died. 

In  1889  a  general  family  arrangement 


App. 

had  been  come  to,  and  a  disentailing  deed 
and  re-settlement  were  executed  to  give 
effect  to  it.  The  nature  of  the  arrange- 
ment was  stated  in  a  recital  to  the  follow- 
ing effect:  (a)  That  the  vendor's  eldest 
son,  with  the  consent  of  the  vendor  as  pro- 
tector, should  bar  his  estate  tail ;  (b)  that 
they  should  concur  in  a  re- settlement  in 
manner  after-expressed  ;  (c)  that  the  trus- 
tees of  the  re- settlement  should  have  power 
to  pay  off  certain  existing  mortgages  for 
16,000/.  and  10,000/.,  and  to  borrow  and 
secure  the  necessary  money  on  a  first 
mortgage  of  the  lands  ;  (d)  that  the  ven- 
dor should  have  power  to  borrow  not 
exceeding  5,000/.  on  the  lands,  binding 
himself  in  that  event  to  assign  certain  life 
policies ;  (e)  that  the  vendor's  mother  and 
wife  should  postpone  their  respective  join- 
tures in  favour  of  persons  claiming  under 
mortgages  to  be  created  under  clauses  (c) 
and  {d) ;  (/)  that  all  persons  legally  or 
beneficially  interested  in  the  8,000/.  por- 
tions of  the  vendor's  younger  brother  and 
three  sisters  (which  had  never  been  raised) 
should  concur  in  releasing  the  lands  there- 
from, to  the  intent  that  the  same,  and  the 
term  for  securing  the  same,  might  deter- 
mine, and  in  lieu  thereof  the  rentcharges 
thereafter  reserved  should  be  secured  to 
the  two  sisters  then  living  for  their  lives 
and  the  life  of  the  survivor ;  {g)  that  an 
immediate  income  of  150/.  should  be  pro-' 
vided  for  the  vendor's  eldest  son  in  manner 
after- expressed,  to  be  increased  to  200/. 
in  the  events  after-mentioned ;  {h)  that 
the  lands  should  be  limited  to  the  several 
uses  and  subject  to  the  several  powers  and 
in  manner  after-expressed. 

By  the  disentailing  deed  dated  January 
29,  1889,  the  vendor,  so  far  as  related  to 
his  life  estate,  granted,  and  his  eldest  son, 
with  the  consent  of  the  vendor  as  pro- 
tector, granted  and  disposed  of  the  Ormsby 
estate  to  a  grantee  to  such  uses  as  the 
vendor  and  his  son  should  jointly  appoint, 
and  subject  thereto  to  the  old  uses,  trusts, 
and  powers  so  as  to  restore  the  same. 

The  re-settlement  was  made  by  deed  of 
January  30,  1889.  The  parties  to  it  were 
the  vendor,  his  eldest  son,  the  vendor's 
mother  (the  jointress),  the  vendor's  two 
surviving  sisters,  and  the  representatives  of 
his  brother  and  sister  who  were  deceased, 
the  vendor's  wife,  and  trustees  for  the 
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purposes  of  the  re-settlement.  It  oon^ 
tained  recitals  shewing  how  the  estate 
jstood  limited  prior  to  the  disentailing 
deed,  which  was,  in  effect,  as  ahove  stated, 
and  thereby,  in  exercise  of  the  power  of 
appointment  contained  in  the  disentailing 
deed,  the  vendor  and  his  eldest  son  ap- 
pointed the  Ormsby  estate  to  uses  to  carry 
out  the  arrangement,  the  ultimate  uses 
being  in  favour  of  the  vendor  during  his 
life,  with  remainders  over  in  favour  of  his 
eldest  son  and  his  sons  in  tail. 

The  life  estate  of  the  vendor  was  not 
expressed  to  be  in  restoration  or  continua- 
tion of  any  former  life  estate  in  him.  Two 
persons  were  appointed  by  the  re- settle- 
ment to  be  trustees  thereof  for  the  pur- 
poses of  the  Settled  Land  Acts. 

By  deed  of  April  6,  1889,  the  vendor, 
in  exercise  of  the  power  given  to  him  by 
the  re-settlement  of  1889,  charged  the 
Ormsby  estate  with  the  sum  of  5,000^.  by 
way  of  mortgage,  and  appointed  the  estate 
to  the  mortgagees  for  a  term  of  two 
thousand  years,  for  securing  that  sum. 

On  January  21,  1892,  Elizabeth  Susan 
Mundy  died. 

On  July  16,  1897,  the  vendor  by  deed- 
poU  in  exercise  of  the  power  reserved  to 
him  in  the  settlement  of  August  7,  1865, 
appointed  the  sum  of  8,000/.  to  his  four 
younger  children,  to  be  payable  with  in- 
terest at  4  per  cent,  upon  the  death  of 
the  vendor,  the  portion  of  one  of  them, 
who  was  an  in^nt,  to  vest  in  him  at 
twenty-one. 

On  August  6,  1897,  the  vendor  entered 
into  a  contract  for  the  sale  of  part  of  the 
Ormsby  estate  for  the  sum  of  7,100/. 
The  purchasers  made  a  requisition  that  as 
the  vendor's  former  life  estate  appeared 
not  to  have  been  kept  alive  by  the  re- 
settlement of  1889,  he  could  not  override 
the  jointure  and  portions  charged  by  the 
marriage  settlement  of  1865,  and  the  con- 
currence of  the  jointress  and  portioners 
would  be  required  to  make  a  good  title. 
This  concurrence  could  not  be  obtained,  as 
one  of  the  portioners  was  sfcill  an  infant. 
The  vendor  contended  that  a  compound 
settlement  was  formed  by  the  four  deeds  of 
March  15,  1861,  August  7, 1865,  January 
29, 1889,  and  January  30,  1889,  and  that 
he,  as  tenant  for  life  under  such  compound 
Voii.  68.>-€ha5C. 


App. 

settlement,  could  convey  free  from  the 
jointure  and  portions  upon  trustees  6'f 
such  compound  settlement  for  the  purposes 
of  the  Settled  Land  Acts  being  appointed, 
which  appointment  he  proposed  to  obtain. 

The  purchasers  did  not  accept  this,  and 
on  Apnl  2,  1898,  the  vendor  took  but  his 
summons  asking — first,  that  certain  per- 
sons might  be  appointed  trustees  of  the 
settlement  effected  by  the  above-mentioned 
four  instruments  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890;  secondly, 
that  it  might  be  declared  that  the  join- 
tress and  portioners  respectively  under  the 
above-mentioned  settlement  were  bound 
by  his  contract  for  sale,  and  he  having 
power  to  convey  the  estate  free  from  the 
terms  whereby  the  jointure  and  portions 
were  respectively  secured  and  discharged 
from  such  jointure  and  portions,  the  pur- 
chasers were  not  entitled  to  require  the 
concurrence  of  the  jointress  and  portioninEs, 
or  of  the  trustees  of  the  respective  terms, 
and  that  the  objections  of  the  purchasers 
had  been  sufficiently  answered,  and  a  good 
title  to  the  property  had  been  shewn. 

The  summons  came  before  Kekewich, 
J.,  on  May  14,  1898,  and  he  was  of 
opinion  that  the  four  deeds  above-men- 
tioned did  not  constitute  a  settlement 
within  the  meaning  of  the  Settled  Land 
Acts,  1882  to  1890,  and  declined  to  ap- 
point trustees  of  such  alleged  settlement ; 
and  he  declared  that  the  vendor  had  not 
power  as  tenant  for  life  under  the  said 
Acts  to  sell  the  estate  free  fromi  the  terms 
whereby  the  jointure  and  portions  were 
respectively  secured  or  free  from  such 
jointure  and  portions  except  such  as  were 
created  by  the  re-settlement  of  January 
30,  1889,  in  favour  of  the  vendor's  sisters ; 
and  that  the  objections  of  the  purchasers 
had  not  been  sufficiently  answered  by  the 
vendor. 

The  vendor  appealed* 

CozeTU'Eardy,  Q.C.y  and  MarteHif  for 
the  appellant. — ^This  is  a  compound  settle- 
ment within  section  2,  sub-section  1  of 
the  Settled  Land  Act,  1882.  The  tenant 
for  life's  power  to  sell  is  conferred  by  sec- 
tion 2,  sub-sections  5  and  7,  section  3, 
sub-section  1,  and  section  20,  sub-sections 
1  and  2.  The  power  to  appoint  trustees 
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is  contained  in  section  38,  sub-section  I. 
This  case  is  on  all-fours  with  AUethvry 
(Marquis)  and Iveagh (Lord),  Inre  [1893],* 
and  that  is  the  only  case  on  the  point.  It 
has  never  been  questioned,  and  it  is  an 
authority  for  saying  that  this  is  a  com- 
pound settlement,  and  that  the  vendor's 
life  estate  arises  under  the  deed  of  1861. 
It  is  not  a  new  estate,  but  the  same  estate 
that  he  had  before  1 889— ^ooc^an^CAoZ^is' 
Conveyancing  and  Settled  Iiond  Acta 
(5th  ed.),  pp.  193,  194,  and  225;  and 
Wol8tenholme*8  Canvet/aneing  and  Settled 
Land  Acta  (7th  ed.),  p.  289.  The  point 
to  be  considered  is  the  position  of  afiairs 
at  the  time  when  the  settlement  takes 
effect — ^that  is,  in  this  case  in  1889,  sec- 
tion 2,  sub-section  4. 

[Ohitty,  L.J.,  the  land  must  "stand 
limited  "  by  the  settlement — ^section  2,  sub- 
section 1 ;  that  refers  to  the  time  of  the 
sale.] 

The  deeds  of  1889  could  not  affect  the 
interests  under  the  deed  of  18G1.  The 
charges  could  not,  by  their  nature,  come 
into  existence  till  the  termination  of  the 
life  estate.  The  omission  from  the  settle- 
ment of  1889  of  the  words  "  by  way  of 
restoration  and  confirmation  of  his  life 
estate  "  cannot  affect  the  question,  or  cause 
the  postponement  of  the  life  estate.  The 
question  is  whether  in  &ct  it  was  postponed , 
and  there  are  no  indications  here  that  it 
was.  To  postpone  the  vendor  to  the  charges 
would  be  contrary  to  the  intention  of  the 
parties  and  the  wide  policy  of  the  Settled 
Land  Act — Bruce  (Lard  Henry)  v.  AUea- 
bury  {Marquia)  [l892].^  Aileahury  {Mar- 
quia)  and  Iveagh  (Lord),  In  re,^  was 
a  stronger  case  than  this,  for  there  the 
tenant  for  life  was  empowered  to  sell  the 
estate  out  of  which  the  jointure  was 
carved;  whereas,  here  the  charges  have 
always  been  subject  to  the  vendor's  estate. 
Even  if  the  parties  intended  in  1889  to 
start  afresh  and  wipe  out  previous  in- 
terests, that  is  consistent  with  the  exist- 
ence of  interests  which  could  not  thus 
be  affected.  The  powers  of  the  Act  are 
not  intended  to  be  merely  equivalent  to 
the  usual  powers  of  sale. 

W,  A,  Peck,  for  the  purchasers. — The 

(1)  62  L.  J.  Cb.  713 ;  [1893]  2  Oh.  846. 

(2)  62  L.  J.  Oh.  95 ;  [1892]  A.C.  356. 
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purchasers'  objection  arises  from  the  cir- 
cumstance that  the  old  life  estate  is  not 
kept  alive  by  the  re-settlement  of  1889. 
It  is  not  limited  to  the  vendor  in  the 
usual  way  by  words  of  confirmation  and 
restoration.  Therefore  he  cannot  over- 
ride the  charges  created  in  1865,  even 
if  trustees  are  appointed.  Whether  the 
parties  intended  it  or  not,  the  charges 
created  by  the  deed  of  1865  have  now 
priority  over  the  vendor's  life  estate.  The 
vendor  must  be  tenant  for  life  ''  under 
that  settlement " — section  2,  sub-section  5. 
Here  he  purports  to  exercise  the  powers  of 
a  tenant  for  life  under  the  settlement  of 
1889,  and  the  Court  will  not  assist  him 
by  appointing  trustees  of  another  settle- 
ment. To  obtain  the  appointment  of 
trustees  of  a  settlement,  the  existence  of 
a  tenancy  for  life  under  that  settlement 
must  be  shewn.  If  the  settlement  is  a 
compound  settlement  the  life  estate  must 
subsist  under  the  whole  settlement — ^it 
must  run  through  the  whole  series  of 
settlements.  That  was  what  enabled 
Stirling,  J.,  in  Aileahury  (Marquia)  and 
Iveagh  (Lord),  In  re,^  to  say  that  there 
was  a  compound  settlement.  The  Marquis 
Ernest's  life  estate  could  be  found  in 
every  document  from  the  first  to  the  last. 
That  is  a  different  case  from  this.  In 
this  case  the  life  estate  under  the  deed  of 
1861  is  gone.  Section  20,  sub-section  2 
(i.)  excepts  from  the  operation  of  a  sale  by 
a  tenant  for  life  ''all  estates,  interests, 
and  charges  having  priority  to  the  settle- 
ment,'' not  priority  to  the  life  estate. 

If  a  settlement  gives  a  life  estate  to  A, 
subject  to  a  rentcharge  to  B,  the  charge 
has  priority  to  the  life  estate  but  not  to 
the  settlement,  so  A  could  convey  without 
£'s  concurrence.  If  the  rentcharge  is 
created  by  one  deed  and  the  life  estate  by 
a  subsequent  settlement,  the  charge  has 
priority  to  the  settlement,  and  A  cannot 
sell  without  B's  concurrence.  The  old 
life  estate  ousht  to  have  been  preserved — 
Wolatenhokn/a  Conveyancing  and  Settled 
Land  Acta  (7th  ed.),  pp.  289,  322,  361 ; 
Wright  to  MarahaU,  In  re  [iSSi].'  It 
has  always  been  the  custom  to  keep  life 
estates  alive  by  way  of  I'estoration — 
DavidaorCa  Precedenta  (3rd  ed.),    vol.   3, 

(3)  54  L.  J.  Cb.  60 ;  28  Ch.  D.  93. 


Digitized  by 


Google 


Vol.  68.] 


CHANCEKY  DIVISION. 


139 


MUNDT   AND  RoPEE's  CONTRACT,   In   RE,  App. 


pt.  1,  pp.  594-6;  pt.  2,  p.  1039;  and 
Xey  and£lphinsUme*8  PrecedirUa  (5th  ed.), 
vol.  1,  p.  631,  and  the  note  on  the  same 
page.  It  is  a  question  of  intention. 
There  is  no  reported  case  on  a  re-settle- 
ment from  which  words  of  restoration 
have  been  omitted.  Here  the  prior  deeds 
created  incumbrances  only ;  the  land  was 
not  settled  till  1889.  TibbiU*  Settled 
EetateBy  In  re  [1897],^  was  on  a  different 
point.  There  is  not  in  reality  any  conflict 
of  authority,  as  Kekewich,  J.,  seems  to 
have  supposed. 

Where  there  is  a  charge,  and  then 
land  limited  in  settlement,  the  fact  of  the 
charge  does  not  make  the  land  limited 
**  by  way  of  succession  "  within  the  mean- 
ing of  section  2  of  the  Settled  Land  Act, 
1882 — AUeabury  {Marquie)  and  Iveagh 
(Lordly  In  ra,'  and  Du  Cane  and  NetUe- 
f oldie  CoTUroGty  In  re  [l898].*  The  limita- 
tion of  the  terms  in  addition  to  the  jointure 
and  portion  charges  does  not  make  any 
difference  in  that  respect.  It  cannot  be 
disputed,  after  the  case  of  Bruce  {Lord 
Henry)  v.  Ailedmry  {Ma/rquie),^  that  the 
Settled  Land  Acts  give  wider  powers  than 
the  previous  Acts,  so  that  this  case  can- 
not be  decided  according  to  the  same 
canons  of  construction  as  cases  under  the 
Settled  Estates  Acts.  Still,  it  comes  back 
to  this  question — which  deed  is  the  settle- 
ment )  And  the  answer  must  be,  the  deed 
of  1889. 

Where  the  life  estate  is  restored  the 
tenant  for  life  is  in  of  the  old  use,  and  all 
his  powers  are  kept  alive.  If,  instead  of 
a  deed,  the  instrument  of  1889  had  been 
a  will,  so  that  the  machinery  of  restoring 
the  life  estate  could  not  have  been  made 
use  of,  it  could  not  have  been  suggested 
that  the  tenant  for  life  under  it  could 
have  sold,  so  as  to  override  the  charges 
under  the  former  settlements. 

The  fact  is  that  these  charges  are 
charges  having  priority  to  the  settlement, 
and  the  difliculty  cannot  be  got  over  by 
appointing  new  trustees  of  the  settlement 
and  other  deeds. 

CozenS'Hardy^  Q.C.^  in  reply. — When 
land  is  settled,  and  there  are  jointure  or 
portion  charges  affecting  it,  the  instru- 

(4)  6«  L.  J.  Ch.  660 ;  [1897]  2  Ch.  149. 
(6)  67  L.  J.  Ch.  393  ;  [1898]  2  Ch.  96. 


ments  by  which  the  charges  are  created 
and  the  settlement  made  together  form 
the  settlement. 

[LiNDLET,  ]^.B. — The  incumbrancers 
then  are  persons  to  whom  land  is  limited 
by  way  of  succei^sion  within  the  meaning 
of  section  2  of  the  Act  of  1882  )] 

There  is  a  difference  in  this  respect 
between  jointure  and  portion  charges  and 
other  incumbrances.  An  ordinary  mort- 
gage is  an  estate  in  possession. 

Under  section  50  of  the  Settled  L«nd 
Act,  1882,  the  powers  of  a  tenant  for  life 
under  the  Act  cannot  be  put  an  end  to  by 
assignment.  Consequently,  the  powers  of 
the  appellant  under  the  settlement  of 
1861  are  still  exercisable. 

The  decision  of  Stirling,  J.,  in  AiUtifmry 
(Marquis)  and  Iveagh  (Zorc2),  In  re,* 
covers  such  a  case  as  this,  and  it  would  be 
a  serious  matter  to  interfere  with  it  after 


so  many  years. 


Cur,  adv,  vuU. 


Dec.  20. — The  judgment  of  Lindley, 
M.B.,  and  Chitty,  L.J.,  was  delivered 
by 

Chitty,  L  J. — On  this  appeal  there  are 
two  questions  which  hang  together.  The 
first  is,  whether  the  vendor,  who  is  tenant 
for  life  in  possession,  can  by  his  convey- 
ance under  the  Settled  Lajid  Acts  dis- 
charge the  land  from  the  jointure  limited 
to  his  wife  if  she  should  survive  him,  and 
from  the  portions  charged  on  the  land  in 
favour  of  his  younger  children,  but  not 
raisable  till  after  his  death.  The  terms 
of  years  and  other  rights  limited  for  the 
purpose  of  securing  the  jointure  and  por- 
tions are  included  in  this  question.  The 
second  question  is  whether  the  deeds  of  1 86 1 , 
1865,  and  1889  together  constitute  ''  the 
settlement "  or  "  a  settlement "  within  the 
meaning  of  the  Act.  The  vendor  con- 
tends that  they  do,  and  accordingly  asks 
the  Court  to  appoint  trustees  of  that 
settlement  in  order  that  they  may  receive 
and  give  a  good  discharge  for  the  pur- 
chase-money. Mr.  Justice  Kekewich  has 
decided  both  the  questions  against  the 
vendor,  and  has  consequently  declined  to 
appoint  trustees. 

The  broad  policy  on  which  the  Act  is 
founded  is  laid  down  by  the  House  of 
Lords  in  BrvM  {Lord  Henry)  v.  Aileabury. 
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{Marq2ii$).^  The  object  is  to  render  land 
a  marketable  article,  notwithstanding  the 
settlement.  Its  main  purpose  is  the  wel- 
fare of  the  land  itself,  and  of  all  interested 
therein,  including  the  tenants,  and  not 
merely  of  the  persons  taking  under  the 
settlement.  The  Act  of  1882  has  a  much 
wider  scope  than  the  Settled  Estates  Acts. 
The  scheme  adopted  is  to  facilitate  the 
striking  off  from  the  land  of  the  fetters 
imposed  by  settlement;  and  this  is  ac- 
complished by  conferring  on  tenants  for 
life  in  possession,  and  others  considered 
to  stand  in  a  like  relation  to  the  land, 
large  powers  of  dealing  with  the  land  by 
way  of  sale,  exchange,  lease,  and  other- 
wise, and  by  jealously  guarding  those 
powers  from  attempts  to  defeat  them,  or 
to  hamper  their  exercise.  At  the  same 
time,  the  rights  of  persons  claiming  under 
the  settlement  are  carefully  preserved  in 
the  case  of  a  sale  by  shifting  the  settle- 
ment from  the  land  to  the  purchase-money, 
which  has  to  be  paid  into  Court  or  into 
the  hands  of  trustees.  The  Act  of  1882 
and  the  subsequent  Acts  ought,  then,  to 
be  construed  by  the  Court  with  regard  to 
these  broad  principles,  and  in  a  spirit  of 
wise  and  reasonable  liberality. 
•  I  am  free  to  confess  that  I  am  struck 
at  the  outset  with  the  consideration  that, 
if  the  judgment  appealed  against  stands, 
there  is  a  blot  in  the  Acts.  The  pur- 
chasers required  that  the  jointress  and  the 
younger  children  should  join  in  the  con- 
veyance for  the  purpose  of  releasing  their 
rights;  but  with  this  requisition  it  was 
impossible  to  comply.  The  portioners,  or 
some  of  them,  are  infants.  The  result 
then  is,  that  if  the  requisition  is  upheld 
the  land  is  practically  unmarketable. 
Section  20  of  the  Act  of  1882  has  been  so 
often  stated  that  it  is  unnecessary  to  set 
it  forth  again.  The  deed  of  conveyance 
by  the  tenant  for  life  is  effectual  to  pass 
the  land  conveyed  "  discharged  from  all  the 
limitations,  powers,  and  provisions  of  the 
settlement,  and  frt)m  all  estates,  interests, 
and  charges  subsisting  or  to  arise  there- 
under, but  subject  to  and  with  the  excep- 
tion of— (i.)  all  estates,  interests,  and 
charges  having  priority  to  the  settlement; 
And  (ii.)  all  such  other,  if  any,  estates, 
interests,  and  charges  as  have  been  con- 
veyed or  created  for  securing  money  actu- 


ally raised  at  the  date  of  the  deed."  The 
third  exception  is  for  present  purposes 
altogether  immaterial.  The  second  is 
important  as  shewing  an  express  restric- 
tion on  the  power  of  the  tenant  for  life. 
We  find  in  it  a  principle.  Mortgagees 
who  have  actually  lent  their  money  on  the 
security  of  the  land  are  regarded  as 
strangers  to  the  settlement,  and  are  not 
to  have  the  security  which  they  bargained 
for  on  the  land  itself  transferred  to  the 
purchase- money  at  the  will  of  the  tenant 
for  life.  The  same  principle  is  maintained 
in  sub-section  3  of  section  50  in  £Etvour  of 
an  assignee  for  value  of  the  estate  or 
interest  of  the  tenant  for  life.  The  ex- 
ception in  sub -section  2  (ii.)  of  section  20 
has,  however,  no  direct  application  to  the 
present  case,  because  no  money  has  been 
raised  under  the  jointure  term  or  the 
portions.  Indeed,  as  already  intimated, 
no  money  is  raisable  under  either  of  them 
till  after  the  death  of  the  vendor.  The 
first  exception  is  important.  If  the 
settlement  consists  solely  of  the  deed  of 
1889,  then  the  jointure  and  the  portions 
have  priority  to  the  settlement,  and  the 
vendor's  conveyance  will  not  discharge 
the  land  from  them.  If  the  settlement 
consists  of  the  deeds  of  1861,  1865,  and 
1889,  the  jointure  and  portions  will  not 
have  priority  to  that  settlement,  and  they 
will  be  discharged,  subject  to  compliance 
with  the  provisions  of  the  Acts  as  to  the 
appointment  of  trustees  of  that  settlement, 
and  notice  to  them  or  waiver  of  notice. 
The  purchasers  raise  no  objection  on  the 
ground  that  there  were  no  trustees  for 
the  purposes  of  the  Act  at  the  time  of  the 
sale. 

I  turn  now  to  the  2nd  section  of  the 
Act  of  1882,  the  1st  sub-section  of  which 
for  the  present  purpose  may  be  shortly 
stated  thus :  "  Any  deed  ...  or  other 
instrument,  or  any  number  of  instruments, 
whether  made  .  .  .  before  or  after,  or 
partly  before  and  partly  after,  the  com- 
mencement of  this  Act,  under  or  by  virtue 
of  which  instrument  or  instruments  any 
land,  or  any  estate  or  interest  in  land, 
stands  for  the  time  being  limited  to  or  in 
trust  for  any  persons  by  way  of  succession, 
creates  or  is  for  purposes  of  this  Act  a 
settlement,  and  is  in  this  Act  referred  to 
as  a  settlement,  or  as  the  settlement,  as 
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the  case  requires."  The  right  interpreta- 
tion of  the  words  "stands  for  the  time 
being  limited  to  or  in  trust  for  any  per- 
sons by  way  of  succession''  is  a  critical 
point  in  this  case.  The  words  have  no 
technical  force.  I  see  no  sufficient  reason 
for  restricting  their  meaning.  I  think 
that,  according  to  the  natural  and  ordi- 
nary meaning  of  the  words,  they  include 
the  case  of  a  jointure  and  portions  for 
younger  children  limited  to  arise  on  or 
after  the  death  of  a  tenant  for  life,  and 
the  terms  of  years  limited  to  trustees  to 
secure  them.  The  jointress  and  the  por- 
tioners  take  an  interest  in  the  land,  and 
they  succeed  to  their  interests  in  the  land 
on  or  after  the  death  of  the  tenant  for 
life.  I  state  this  proposition  generally, 
and  without  reference  to  the  Acts  impos- 
ing a  duty  on  successions ;  but  such  Acts 
if  referred  to  would  support  this  proposi- 
tion. It  may  be  that  conveyancers,  when 
they  employ  the  phrase  that  the  land 
stands  limited  to  uses,  often  mention  only 
the  leading  estates  in  the  land — namely, 
the  estates  of  freehold — and  refer  to  join- 
tures and  portions  as  charges  or  incum- 
brances, to  which  the  freehold  estates  or 
some  of  them  are  subject.  Such  a  mode  of 
reciting  title  is  often  sufficient  for  the  pur- 
pose which  it  is  intended  to  serve.  Bat  it  is 
q  uite  correct  in  point  of  law  to  set  out  among 
the  limitations  to  which  the  land  stands 
limited  the  limitations  in  favour  of  the 
jointress  and  the  portioners,  and  the  terms 
for  securing  them,  and  this  is  often  done 
by  conveyancers.  There  is  an  illustration 
of  what  I  am  saying  in  the  deed  of  1889. 
To  the  proposition  that  the  words  of  the 
definition  "  stands  limited  to  or  in  trust 
for  any  persons  by  way  of  succession" 
ought  to  be  restricted  to  freehold  estates, 
there  are  two  ready  answers — first,  the 
subject-matter  of  the  settlement  may  be 
leaseholds  for  years:  this  is  shewn  by 
the  words  of  the  definition  itself,  which 
speaks  not  only  of  land,  but  of  ''any 
estate  or  interest  in  land  "  ;  and  secondly, 
by  the  58th  section,  which,  in  its  enumera- 
tion of  the  persons  having  the  powers  of 
a  tenant  for  life,  mentions  (sub-section  1 
(iv.))  *'  a  tenant  £Dr  years  determinable  on 
li£9,  not  holding  merely  under  a  lease  at  a 
rent." 

I  proceed  now  to  state  the  title  shortly. 


The  deed  of  1861  was  a  settlement  under 
which  the  vendor  took  a  life  estate,  with 
powers  to  jointure  and  charge  portions  in 
the  usual  way.  The  deed  of  1865  was 
executed  by  the  vendor  on  the  occasion  of 
his  marriage,  and  he  thereby  exercised 
his  powers  of  jointuring  and  charging  por- 
tions. The  deeds  of  1889  were  a  dis- 
entailing deed  by  the  vendor  and  his 
eldest  son,  followed  by  a  re-settlement. 
The  re-settlement  contains  a  correct  recital 
shewing  how  the  lands  '^  stood  limited  " 
immediately  before  the  execution  of  the  dis- 
entailing instrument.  It  will  suffice  to 
state  the  title  from  this  recital,  following 
its  main  lines,  but  slightly  abbreviating 
its  language.  According  to  the  recital, 
the  lands  then  '^  stood  limited  "  (a)  to  the 
use  that  the  vendor's  mother,  Elizabeth 
Susan  Mundy,  should  receive  during  her 
life  a  yearly  rentcharge  of  800^.,  with 
powers  of  distress  and  entry  (she  died  in 
1892) ;  {b)  to  the  use  of  trustees  for  a 
term  (created  by  the  deed  of  1861)  of 
500  years  to  secure  that  rentcharge ; 
and  subject  thereto  (c)  to  the  use  of  trus- 
tees for  a  term  (created  by  the  deed  of 
1861)  of  1,000  years  upon  trust  for  rais- 
ing 8,000^.  for  the  portions  of  the  younger 
brother  and  three  sisters  of  the  vendor, 
all  of  whom  had  acquired  vested  interests 
in  the  8,000Z. ;  and  subject  thereto  (d) 
to  the  use  of  a  trustee  named  by  the 
vendor  for  a  term  of  1,000  years  to  secure 
10,000^.  by  deed  dated  June  5,  1861, 
charged  by  the  vendor  in  his  own  favour 
on  the  lajids,  pursuant  to  a  power  con- 
ferred upon  him  by  the  deed  of  re -settle- 
ment of  1861  already  mentioned,  and 
which  sum  was  subsequently  raised  by 
mortgage  and  was  then  repayable  to  the 
persons  named;  and  subject  thereto,  (e) 
to  the  use  of  the  vendor  for  his  life ;  and 
subject  thereto,  (/)  to  the  use  of  trustees 
for  a  term  of  300  years,  to  commence 
from  the  vendor's  death,  created  by  the 
marriage  settlement  of  1865  to  secure  to 
the  vendor's  wife  a  jointure  rentcharge  of 
500^.  a  year  for  her  life  in  case  she  should 
survive  the  vendor  (she  is  still  living), 
and  to  commence  from  his  death;  and 
subject  thereto,  (g)  to  the  use  of  trustees 
for  a  term  of  1,500  years,  to  be  computed 
from  the  vendor's  death  (created  by  the 
marriage  settlement  of  1865),  to  secure 
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8,000^.  for  the  portions  of  the  vendor's 
younger  children,  no  part  of  which  had 
then  become  vested ;  and  subject  thereto, 
(h)  to  the  use  of  the  vendor^s  eldest  son 
in  taO  male,  who  was  then  living  and  of 
age. 

Such  being  the  state  of  the  title  imme- 
diately before  the  execution  of  the  dis- 
entailing deed,  and  the  re-settlement  of 
1889,  it  is  plain  that  the  vendor  as  tenant 
for  life  in  possession  had  immediately  upon 
the  commencement  of  the  Settled  Land 
Act,  1882,  become  entitled  by  virtue  of 
that  Act  to  a  power  (which  continued  to 
subsLBt  in  1889)  to  sell  the  land  discharged 
from  the  jointure  of  his  wife,  and  the 
portions  for  his  younger  children,  and 
from  the  terms  to  secure  the  same  respec- 
tively. He  had  also  the  power  of  leasing, 
and  other  powers  conferred  on  a  tenant 
for  life  by  that  statute.  I  may  here  men- 
tion that  he  had  also  extensive  powers  of 
leasing  annexed  to  his  life  estate  by  the 
deed  of  1861.  [His  Lordship  then  referred 
to  the  parties  to  the  re-settlement  of  1889, 
and  the  nature  of  the  family  arrangement, 
and  continued :]  The  disentailing  deed 
was  in  the  usual  form.  The  re-settlement 
of  1889  was  so  framed  as  to  carry  into 
effect  the  family  arrangement  recited.  It 
is  unnecessary  to  state  further  the  opera- 
tive part  of  the  deed,  beyond  saying  that 
the  power  of  joint  appointment  was  exe- 
cuted, and  that,  subject  to  the  other  pro- 
visions indicated  by  the  recital,  the  l^ds 
were  limited  to  the  use  of  the  vendor  for 
life,  so  that  upon  the  execution  of  the 
deed  he  again  became  tenant  for  life  in 
possession.  But  this  life  estate  was  not 
in  terms  limited  to  him  in  restoration  of 
his  old  life  estate.  The  object  of  this 
restoration  is  well  known ;  it  was  to  keep 
alive  the  old  powers  annexed  to  the  life 
estate  (see  Davidson's  Precedents  (3rd  ed.), 
vol.  3,  p.  594,  et  seq,).  Regard  being  had 
to  the  limitation  in  the  disentailing  deed 
in  defj&ult  of  appointment,  it  would  appear 
to  have  been  thought  unnecessary  to  re- 
store the  old  life  estate,  because  the  powers 
to  jointure  and  appoint  portions  had 
already  been  exercised  by  the  vendor  by 
the  deed  of  1865 ;  and,  as  to  the  leasing 
powers  in  the  deed  of  1861,  it  was  thought 
unnecessary  to  keep  them  any  longer  on 
foot,  seeing  that  the  vendor,  as  tenant  for 


life  under  the  re-settlement,  had  ample 
powers  of  leasing  by  virtue  of  the  Settled 
Land  Acts.  But,  however  this  may  be,  the  old 
life  estate  was  not  restored.  The  re-settle- 
ment did  not,  and  could  not,  affect  the 
portions  limited  for  the  vendor's  younger 
children  and  the  term  to  secure  them,  nor, 
save  as  to  the  limited  postponement  agreed 
upon,  did  it  affect  the  jointure  of  the 
vendor's  wife,  or  the  term  whereby  it  was 
secured.  The  result  thus  far  appears  to 
me  to  be  this  :  Treating  the  life  estate  of 
the  vendor  (as  I  think  it  must  be  treated) 
as  a  new  life  estate  arising  under  the  re- 
settlement, the  land  now  stands  limited 
to  the  vendor  for  life,  and  after  his  death 
to  the  use  of  his  wife  for  her  rentcharge, 
and  tor  the  portioners,  with  their  respec- 
tive terms  by  way  of  succession  within 
the  meaning  of  the  definition  contained  in 
section  2,  sub-section  1  of  the  Act  of 
1882 ;  and  the  settlement  consists  of  the 
deeds  of  1861,  1865,  and  1889. 

This  result  is  in  accordance  with  the 
decision  of  Mr.  Justice  Stirling  in  Ailes- 
bury  (Marquis)  and  Iveagh  {Lord)^  In  re.^ 
The  judgment  in  that  case  has  been  criti- 
cised by  some  learned  writers,  particularly 
in  regard  to  the  jointure  of  Maria  the 
dowager  marchioness.  But  I  think  the 
judgment  was  right,  and  founded  on  the 
true  view  of  the  statute.  It  was  held  that> 
the  settlement  was  made  up  of  the  series 
of  deeds  beginning  with  the  deed  of  1796 
and  ending  with  the  deed  of  1885,  and 
that,  treating  these  deeds  as  the  settle- 
ment, the  vendor,  who  was  tenant  for  life 
in  possession  under  the  deed  of  1885  only, 
had  power  to  bind  the  jointure  of  the 
dowager  marchioness  which  arose  under 
the  earlier  deeds  of  the  series — namely, 
those  of  1796, 1826,  and  1833— and  also  to 
bind  the  jointure  of  Lady  Evelyn  Biddell, 
which  arose  under  the  intermediate  deed 
of  1 863.  It  was,  no  doubt,  a  circumstance 
in  that  case  that  by  the  deed  of  1885  the 
life  estate  of  the  Marquis  Ernest  under 
the  deed  of  1863  was  restored  to  him ;  and 
this  circumstance,  in  connection  with  sub- 
section 4  of  section  2,  relating  to  the  time 
of  the  settlement  taking  effect,  was  relied 
upon  by  the  learned  Judge.  But  this 
circumstance  would  not  have  carried  the 
compound  settlement  further  back  than 
the  deed  of  1863.     He  held,  however. 
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that  the  Savemake  estate  stood  limited  to 
uses  in  fnvour  of  varioas  persons  by  way 
of  sncoession  nnder  or  by  virtue  of  the 
series  of  deeds,  and  that  the  Marchioness 
Maria  was  one  of  the  persons  taking 
under  the  series  of  deeds,  although  she 
did  not  take  by  way  of  suooession  to  the 
vendor.  This  was  a  broad  view  of  the  Act ; 
but  I  repeat  that  in  my  opinion  it  was  the 
right  view. 

Holding,  however,  as  I  do,  that  there  is 
a  settlement  consisting  of  the  four  deeds^ 
within  the  definition  there  is  a  point 
'which  ought  not  to  be  overlooked.  The 
re-settlement  of  1889  expressly  appoints 
trustees  of  the  settlement  thereby  made 
for  the  purposes  of  the  Settled  Land  Acts. 
I  think  that  the  vendor  could  have  sold 
the  land,  and  discharged  it  from  the  limi- 
tations thereby  made,  but,  of  course, 
subject  to  the  jointure  and  portions  of  his 
wife  and  younger  children,  which  upon 
SQch  a  sale  would  stand  in  priority  to  that 
settlement,  and  that  the  trustees  thereby 
appointed  could  have  given  a  valid  dis- 
charge for  such  purchase-money.  I  see  no 
inconsistency  in  holding  that  there  may  be 
at  the  same  time  a  more  comprehensive 
settlement  consisting  of  several  deeds,  and 
a  less  comprehensive  settlement  constituted 
by  one  of  the  deeds  only.  The  language 
of  the  2nd  section,  sub-section  1,  *'  any 
instrument  or  any  number  of  instru- 
ments "  whereby  the  land  '*  stands  for  the 
time  being  limited,"  justifies  this  conclu- 
sion. Had  I  been  of  a  different  opinion 
on  this  point  I  might  have  found  some 
difficulty  on  the  main  questions  involved 
in  our  present  decision.  The  point,  how- 
ever, was  decided  by  Mr.  Justice  Stirling 
in  Du  Cane  and  I^OtlefolcPa  Contract.^  In 
his  judgment  in  that  case  he  said,  "  It  is 
quite  plain  that  one  instrument  may  con- 
stitute a  settlement,  although  it  is  to  be 
admitted  that  several  instruments  may, 
under  the  same  definition  .  .  .  also  con- 
stitute a  settlement."  I  agree  with  his 
reasoning  and  with  his  decision  on  this 
point. 

There  is  also  another  but  quite  distinct 
point  which  arises  on  this  title.  As 
already  stated,  the  vendor,  being  tenant 
for  life  under  the  settlement  of  1861,  be- 
came entitled  on  the  commencement  of 


App. 

the  Act  of  1882  to  sell  the  land  discharged 
from  the  jointure  and  portions  of  his  wife 
and  younger  children,  and  this  statutory 
power  remained  vested  in  him  beyond  all 
question  down  to  the  date  of  the  execu- 
tion of  the  disentailing  deed.  How  and 
by  what  means  has  this  power  been  di- 
vested? It  seems  to  me  clear  that  the 
statutory  power  is  not  a  power  annexed 
to  the  estate  of  a  tenant  for  life  in  any 
such  sense  as  that  in  which  powers  were 
considered  to  be  annexed  to  an  estate  by 
any  method  of  conveyancing  arising  out 
of  the  private  deeds  of  the  parties.  It  is 
a  power  vested  by  the  Act  once  for  all  in 
a  tenant  for  life,  which  remains  vested  in 
him,  is  incapable  of  being  assigned  or 
released,  and  continues  exercisable  by 
him  notwithstanding  any  assignment  by 
him  of  his  estate.  This  is  the  effect  of 
the  50th  section  of  the  Act  of  1882,  which 
runs  thus :  "(1)  The  powers  under  thw 
Act  of  a  tenant  for  life  are  not  capable  of 
assignment  or  release,  and  do  not  pass  to 
a  person  as  being,  by  operation  of  law  or 
otherwise,  an  assignee  of  a  tenant  for  life, 
and  remain  exercisable  by  the  tenant  for 
life  after  and  notwithstanding  any  assign- 
ment, by  operation  of  law  or  otherwise, 
of  his  estate  or  interest  under  the  settle- 
ment. (2)  A  contract  by  a  tenant  for 
life  not  to  exercise  any  of  his  powers 
under  this  Act  is  void.''  It  may  be  that 
if  the  settlement  consists  merely  of  a  life 
estate  in  A  with  remainder  to  B  in  fee, 
and  A  surrenders  his  life  estate  to  B, 
the  power  is  gone  under  the  doctrine  of 
merger ;  and  that  such  a  case  is  not  within 
the  section,  because  where  the  settlement 
is  thus  brought  to  an  end  and  exhausted 
there  is  no  reason  why  such  a  power 
should  continue  after  the  absolute  fee- 
simple  is  vested  in  possession.  I  say 
"  may  be,"  because  it  is  not  necessary  to 
consider  such  a  case,  which  does  not  arise 
upon  the  &ctB  before  us. 

Reading  the  declaration  of  uses  declared 
by  the  re-settlement  with  the  disentailing 
deed  according  to  the  settled  law  on  that 
subject,  how  does  the  present  case  stand  1 
By  virtue  of  the  grant  made  by  the  ven- 
dor and  his  son  by  the  disentailing  deed, 
the  common-law  estate  passed  to  the 
grantee  to  uses;  and  by  virtue  of  the 
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declaration  of  uses  in  tbie  re-settlement 
the  grantee  to  uses  stood  seised  to  the  use 
of  the  vendor  for  life.  The  old  life  estate 
of  the  vendor  alone  was  sufficient  to  sup- 
port the  use  in  fevour  of  the  vendor. 
But,  apart  from  these  technical  point's,  I 
still  ask  the  question,  how,  upon  such  a 
transaction  as  that  manifested  by  the  dis- 
entailing deed  and  re-settlement  of  1889, 
can  it  be  said,  in  the  face  of  the  50th  sec- 
tion, that  the  statutory  power  of  sale 
which  the  vendor  had  at  the  time  when 
he  executed  those  deeds  is  gone  or  ex- 
tinguished ?  In  my  opinion  the  50th  sec- 
tion applies,  and  the  statutory  power  of 
sale  remains  unaffected. 

The  order  of  Mr.  Justice  Kekewich  will 
be  discharged,  and  there  will  be  a  declq,ra- 
tion  that  the  vendor  has  power  to  discharge 
the  land  from  the  jointure,  portions,  &c., 
as  in  AUesbtury  (Marquis)  and  Iveagh 
(Lord\  In  rt^  and  that  a  good  title  can 
be  shewn.  That  part  of  Mr.  Justice 
Kekewich's  declaration  which  relates  to 
the  vendor's  sisters  will  be  retained,  and 
there  will  be  liberty  to  apply  to  Mr. 
Justice  Kekewich  as  to  the  appointment 
of  trustees  of  the  compound  settlement 
constituted  by  the  deeds  of  1861,  1865, 
and  1889. 

Vaughan  Williams,  L.J. — ^I  agree, 
but  I  confess  with  great  hesitation,  for 
in  a  case  in  which  an  estate  in  fee-simple 
is  settled  in  the  ordinary  way,  with  a 
succession  of  limitations  consisting  of  a 
life  estate,  estate  tail,  (be,  with  the 
ordinary  power  of  creating  terms  to 
secure  a  jointure  and  portions  for  younger 
children,  I  doubt  very  much  whether  the 
terms  to  secure  jointure  or  portions,  or 
the  interests  thereby  secured,  are  limita- 
tions by  way  of  succession  within  the 
meaning  of  section  2  of  the  Settled  Land 
Act.  ^is  doubt  is  not  based  upon  any 
question  of  the  applicability  of  the  words 
*^  stand  limited  "  to  the  estate  created  by 
a  term  of  years,  but  is  based  upon  the 
consideration  that  such  a  term  does  not 
come  into  operation  in  succession  in  rela- 
tion to  the  freehold  limitations,  estate 
tail,  and  estates  in  remainder  and  rever- 
sion, which  exhaust  the  whole  fee.  Such 
terms  are  in  fact  mere  charges  overriding 


the  successive  limitations,  and  coming 
into  operation  contemporaneously  with 
those  limitations. 

To  express  this  doubt  by  another 
example,  I  doubt  whether  land  would 
continue  to  stand  limited  by  way  of 
succession  in  a  case  where  a  settlement 
created  a  life  estate  with  remainder  in 
fee,  with  power  to  the  tenant  for  life  to 
jointure  and  portion  and  create  terms  to 
secure  jointures  and  portions,  and  the 
tenant  for  life  died  after  creating  such 
terms,  and  the  remainderman  became 
tenant  in  fee  in  possession  subject  to  the 
terms.  I  mean  that  I  doubt  if  in  such 
case  the  terms  and  the  reversion  vested 
in  the  remainderman,  with  estate  in  pos- 
session, constitute  a  limitation  by  way  of 
succession.  But,  having  regard  to  what 
was  said  in  the  House  of  Lords  in  Bruce 
(Lord  Henry)  v.  Aileabury  (Marquis)  ^  as 
to  the  policy  of  the  Act,  Lord  Justice 
Chitty's  judgment  has  persuaded  me  that 
we  ought  to  construe  section  2  of  the  Act 
of  1882  in  the  way  he  has  done,  although 
we  may  be  putting  a  somewhat  unnatural 
meaning  on  the  words.  I  am  not,  how- 
ever, influenced  in  this  by  the  presence  in 
sub-section  1  of  section  58  of  clause  iv.» 
because  I  think  that  clause  was  inserted 
merely  to  prevent  an  old  conveyancing 
device  to  render  difficult  the  suffering  of 
a  recovery  to  bar  an  entail  being  effective 
to  avoid  the  application  of  the  Settled 
Land  Act  by  the  absence  of  a  life  estate. 


Solicitors — Jull,  Gtodfrey  &  Danvers.  for  appel- 
lant ;  John  Hertall,  agent  for  A.  G.  Fletcher, 
Donington,  for  respondents. 


[Reported  by  A,  J,  Hall^  Etq.^ 
Barrister-at-Law, 
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J.        >F.   W. 

7.    3 


JARvis  AND  CO.,  In  re. 


ROHEB,  J. 

1898, 
Dec 

Company — FuQy  Paid  Shares  —  Re- 
gistered Contract — Shares  Subscribed/or  in 
Memorandum — IdenJtity  of  Shares — Relief 
—Companies  Act,  1867  (30  <£r  31  Via. 
c.  131),  «.  2^— Companies  Act,  1898  (61  dc 
62  Vict.  c.  26),  s.  1. 

A  number  offuUy  paid  shares  in  a  oom- 
pant/  were  alioUed  to  a  shareholder  in  con- 
sideration of  the  sale  to  the  oompcmt/  of  his 
business.  The  contract  for  such  issue  vhu 
dufyJUed  with  the  Registrar  under  section 
25  of  the  Companies  Act,  1867.  The  same 
shareholder  had  previously  subscribed  the 
company's  memorandum  of  association  for 
a  similar  number  of  shares^  which  thus 
became  issued  to  him^  immediately  on  the 
registration  of  the  company — thcU  is,  before 
the  filing  of  the  contract.  It  being  intended 
th(U  he  should  take  only  one  set  of  shares — 
namely,  those  allotted  in  consideration  of 
the  sale — it  was  sought  to  give  effect  to  such 
intention  by  an  application  to  file  a  memo- 
randum to  this  effect  under  section  1,  sub- 
section i  of  the  Companies  Act,  1898  : — 
Held,  that  the  Act  did  not  apply  to  the 
case. 

Motion  by  the  company  for  the  filing  of 
a  memorandum  under  section  1,  sub-hec- 
tion  4  of  the  Companies  Act,  1898,  de- 
claring that  certain  shares  issued  as  fully 
paid-up  to  F.  W.  Jarvis  under  an  agree- 
ment duly  filed  under  section  25  of  the 
'Companies  Act,  1867,  were  identical  with 
a  similar  number  of  shares  for  which  he 
had  subscribed  the  memorandum  of  asso- 
ciation of  the  company. 

The  memorandum  of  association  stated 
that  the  objects  for  which  the  company 
was  established  were  {inter  alic^  to 
acquire  and  take  over  the  business  of  a 
maltster  and  com  merchant  as  theretofore 
carried  on  by  F.  W.  Jaryis,  and  to  enter 
into  the  agreements  referred  to  in  the 
company's  articles  of  association,  and  to 
carry  the  same  into  efiect.  F.  W.  Jarvis 
was  a  subscriber  to  the  memorandum  for 
6,500  shares. 

The  certificate  of  incorporation  of  the 
company  was  dated  October  4,  1897. 

On  October  8  the  seal  of  the  company 
Vol.  68.-CHAXC. 


'  .[  ..•)  J.  .  i. 
was  affixed  to  one  of  t^e  agreements  men- 
tioned in  the  articles  of  association.  By 
this  agreement  F..  W.i  Jarvis  sold  his 
business  to  the  company  for  6,500Z ,  pay- 
able by  the  allotment,  to  him  of  6,500 
fully  paid-up  shares  in  'the  capital  of  the 
company  of  1/.  each,  to  be  numbered  8  to 
6,507  inclusive. 

On  November  4  the  agreement  was 
filed  with  the  Eegistrar  of  :Joint-Stock 
Companies.  ./     . 

On  November  11  the  6,500  shares  were 
allotted  to  F.  W.  Jarvis,  and  a  certificate 
was  issued. 

F.  W.  Jarvis  having  contracted  to  sell 
4,000  of  his  shares,  the  purchaser  objected 
that  the  shares  were  /to  be  regarded  as 
having  been  issued  immediately  on  the 
registration  of  the  company  on  October  4 
— namely,  before  the. date  of  the  filing  of 
the  agreement  with  the  Registrar  under 
section  25  of  the  Companies  Act,  1867,  so 
that  the  shares  would  still  be  held  subject 
to  the  payment  of  the ;  whole  amount 
thereof  in  cash.        .    >     , 

No  shares  other  than  those  numbered 
8  to  6,507  were  ever  applied  for  by,  or 
issued  or  allotted  to,  F.  W.  Jarvis. 

The  company  now.  applied  by  motion 
under  the  Companies  Act,.  1898,  that  the 
Court  should  under  section  l,sub^section  4, 
direct  the  filing  of  :a  men^randum,  sup- 
plemental to  the  filed  agreement,  whereby 
— after  reciting  the  d  vie  conveyance  to  the 
company  of  the  property  therein  com- 
prised, and  the  allotment  to  F.  W.  Jarvis 
of  6,500  shares  of  the  company,  being  the 
consideration  therefor,  <now  standing  re- 
gistered in  his  name  and  numbered  8  to 
.6,507  inclusive;  that  F.  W.  Jarvis  had 
signed  the  memorandum  of  association 
on  September  27,  1897,  tor  6,500  shares, 
meaning  thereby  the  6,500  shares  issuable 
to  him  by  the  company  under  the  filed 
agreement;  and  that  it , was  apprehended 
that  the  above  shares  must  be  deemed  to 
have  been  issued. to  F.  W.  Jarvis  on  the 
.  registration  of  the  company  on  October  4 — 
it  was  to  be  remembered  f '  that  the  said 
6,500  shares  numbered  8  to  6,507  inclusive 
are  the  6,500  issuable  to  the  said  F.  W. 
Jarvis  under  the  filed, -agreement,  and  are 
also  the  6,500  ahares.for  which  he  so 
signed  the  memorandum  of  association/' 

The  above  facts  .wereiswom  to  by  F.  W. 
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Jarvis  and  another  director  of  the  com- 
pany and  by  the  secretary. 

No  debentures  had  been  issued  by  the 
company,  nor  had  any  charges  been 
created  on  its  property  or  ancalled 
capital. 

Howard  Wright^  for  the  company, 
claimed  that  the  facts  shewed  a  case  for 
relief  under  the  Companies  Act,  1898,  s.  1. 

Caasdy  for  F.  W.  Jarvis,  supported  the 
application. 

RoMEB,  J. — ^The  case  is,  no  doubt,  a 
hard  one,  and  I  would  willingly  grant 
Mr.  Jarvis  relief,  but  I  have  no  power  to 
do  so  under  the  Companies  Act,  1898. 
The  filing  of  the  agreement  under  sec- 
tion 25  of  the  Companies  Act,  1867,  was 
perfectly  regular.  But  the  shares  sub- 
scribed for  by  Mr  Jarvis  in  the  memo- 
randum of  association  must  be  deemed  to 
be  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash,  for  as  to 
these  shares  there  can  be  no  compliance 
with  the  requirements  of  section  25.  For, 
first,  there  was  no  prior  or  co- existing  con- 
tract as  to  these  shares ;  and  secondly, 
even  if  there  was,  it  was  not  filed.  Before 
anything  was  done  there  was  a  binding 
contract  between  Mr.  Jarvis  and  the  com- 
pany that  he  should  take  the  shares  for 
which  he  had  subscribed  the  memorandum 
of  association,  and  would  pay  for  them  in 
cash.  What  can  be  the  effect  on  this  of 
any  subsequent  contract  between  him  and 
the  company  )  He  could  not  have  agreed 
to  take  the  case  out  of  section  25  by 
freeing  himself  from  the  liability  to  pay 
in  cash.  And  any  attempted  contract  to 
this  effect  subsequent  to  the  memorandum 
would  have  been  inoperative  on  the  pre- 
vious binding  contract.  Nor  are  the  shares 
formally  identified  with  the  shares  taken 
under  the  filed  contract.  He  could  not 
have  signed  the  memorandum  condition- 
ally on  the  subsequent  contract  bein^ 
entered  into,  and,  indeed,  he  did  not  do 
so.  I  cannot,  therefore,  grant  the  appli- 
cation. 

Nothing  in  my  decision  will  prejudice 
any  question  which  may  hereafter  arise 
betweeii  Mr.  Jarvis  and  the  company  as 
to  whether  or  not  he  is,  in  fact,  bound  to 
accept  this  other  batch  of  shares.     As  to 


this,  I  only  say  that  the  question 
to  me  really  to  be  governed  by  the  prin- 
ciple laid  down  in  FothergUl's  Cms  [l87»].* 
The  motion  must  be  refused. 


Solicitors—FreshfieldB  k  Williams. 

l^eported  hy  H.  F,  Amedros,  E»q.^ 
Barrigter-at-Lafv. 


[IN  THE  COURT  OF  APPEA.L.] 
LiNDLEY,  M.B.  ^ 

ChITIT,  L.J.  I  LTONS       AND 

Vaughan  Williams,  L. J.  >  sons  v.  wil- 
1898.  I    KINS  (iVo.  2). 

Nov.  30.     Dec.  1,  20.    J 

Trade  Union  —  Strike  —  Picketing  — 
"  Watches  or  besets "—''  WrongfuUff  and 
withoiU  legal  authority  "  —  Nuisance  — 
Malice  —  Injunction  —  Conspiracy '  and 
Protection  of  Property  Act,  1875  (38  dc  39 
Vict.  c.  86).  ss.  3  and  7. 

The  decision  in  Allen  v.  Flood  (67  L.  J. 
Q.B.  119;  [1898]  App.  Cas.  1)  does  not 
affect  the  decision  in  Lyons  in  Sons  v. 
Wilkins  (65  L.  J.  Ch.  601 ;  [1896]  1  Ch. 
811). 

The  words  '*  wrongfuUy  and  mJthout 
legal  authority  **  in  section  7  of  the  Con- 
spiracy and  Protection  of  Property  Act, 
1875,  apply  to  all  the  Jive  suh-s^ctions  of 
that  section,  and  all  the  acts  mentioned  in 
Hiose  sub-sections  are  wrongful  and  unlaw- 
ful. "  Watching  or  besetting  "  within  sub- 
section 4  is  ih/erefore  wrongful  and  unlawful, 
unless  {per  Lindley,  M.R.)  soma  reason- 
able justification  is  shewn  for  it,  or  {per 
Chitty,  L.J.,  and  Yaughan  Williams, 
L.J.)  it  falls  within  the  proviso  at  the  end 
of  the  section.  Such  conduct  would  support 
an  action  for  nuisance  at  common  law,  to 
which  proof  that  the  watching  or  besetting 
was  for  the  purpose  of  peaceful  persuasion 
would  be  no  defence. 

The  words  *'  such  other  person  "  in  sitb- 
seetion  4  mean  ''  any  other  person,^  and 
are  not  confined  to  the  person  sought  to  he 
compelled. 

Decision  o/ Byrne,  J.  (67  L.  J.  Ch.  .383), 
affirmed. 

(1)  42  L.  J.  Ch.  481  ;  L.  R.  8  Ch.  27X). 
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Lyons  &  Sons  v.  Wilkins  (No.  2),  App. 


Appeal  from  a  decision  of  Btbnb,  J. 
(reported  67  L.  J.  Ch.  383). 

The  plaintiffs  in  this  action  were  a  firm 
of  leather-bag  and  portmanteau  makers. 
The  defendants  were  P.  C.  Wilkins  and 
G.  Clarke,  the  secretary  and  one  of  the 
committee  of  a  trade  union  called  the 
Amalgamated  Trade  Society  of  Fancy- 
Ijeather  Workers. 

A  strike  at  the  plaintiffjS'  works  had 
been  ordered  by  the  trade  union,  on  the 
application  of  some  of  the  plaintiffs'  work- 
men, partly  to  obtain  an  increase  of  the 
workmen's  wages,  and  partly  with  the 
object  of  putting  an  end  to  the  system  of 
paying  some  persons  according  to  piece- 
work, and  some  according  to  time. 

The  trade  union  had  picketed  the 
plaintiffs'  works  in  the  usual  way.  They 
had  also  called  out  on  strike  the  workmen 
of  one  Schoenthal,  another  manufacturer, 
with  whom  they  had  no  quarrel,  solely 
because  he  did  work  for  the  plaintiffs, 
and  they  had  picketed  his  shop,  and  had 
threatened  to  pursue  the  same  course 
against  another  manufacturer  if  he  did 
work  for  the  plaintiffs.  One  of  the  pickets 
had  told  Schoenthal  that  they  were  deter- 
mined to  ruin  the  plaintiffs  if  they  did  not 
give  in. 

The  secretary  had  written  letters  to  the 
parents  of  young  persons,  who  remained 
in  the  plaintiffs'  employ  in  spite  of  the 
strike,  containing  statements  that  their 
conduct  would  be  remembered  against 
them.  One  of  these  letters  was  alleged  to 
be  libellous. 

The  defendants  had  issued  a  report 
which  contained,  inter  cUia,  the  follow- 
ing :  "  Previous  to  the  receipt  of  a 
certain  reply  Mr.  Lyons  thought  fit 
to  summarily  discharge  Mr.  Thompson  " 
(one  of  his  complaining  workmen). 
"By  the  previous  instructions  of  the 
eommittee  the  shop  was  struck,  the 
piece-workers  finishing  up  and  time- 
workers  giving  notice,  altogether  seven- 
teen leaving  the  firm.  The  shop  has  been 
picketed,  and  members  are  requested  to 
do  all  in  their  power  to  bring  the  matter 
to  a  successful  conclusion.  It  has  also 
been  found  necessary  to  withdraw  the 
members  from  Schbenthal's,  ...  as  this 
man  is  an  out- worker  of  Lyons  &  Sons, 
three  hands  leaving  him.   ...  Of  the 


twenty  hands  thus  drawn  out  twelve  have 
obtained  work  elsewhere.  .  .  ." 

The  pickets  were  provided  by  the  de- 
fendants   with    a    card,   and  they  were' 
instructed  to  accost  the  workpeople*  and 
to  shew  them  and  give  them  copies  of  the 
card.     It  was  as  follows  : 

"  Dear  Sir, — You  aro  hereby  requested 
to  abstain  from  taking  work  from  Messrs. 
Lyons  &  Sons  .  .  .  pending  a  dispute. 
Members  are  also  requested  to  use  their 
influence  to  keep  non-society  men, 
stitchers,  machinists,  (Src,  from  applying 
for  work  until  the  dispute  is  settled." 

The  plaintiff)  applied  by  motion  for  an 
interlocutory  injunction  to  restrain  the 
defendants  from  unlawfully  and  mali- 
ciously procuring  any  persons  who  had 
entered  into  contracts  with  the  plaintiffs 
to  break  their  contracts,  and  from  unlaw- 
fully and  maliciously  inducing  or  con- 
spiring to  induce  persons  not  to  enter  into 
contracts  with  the  plaintiffs,  and  also  from 
writing,  issuing,  or  publishing,  or  causing 
to  be  written,  issued,  or  published,  any 
letter,  circular,  or  other  writing  to  the 
effect  that  the  plaintiffs  were  paying  lower 
wages  than  other  employers,  or  starvation 
wages,  to  their  workmen,  or  that  work- 
men did  not  obtain  fair  conditions  of 
labour  from  the  plaintiffs,  or  that,  could 
the  plaintiffs  obtain  any  one  to  do  their 
work  one  shilling  cheaper,  they  would 
cast  out  their  employes,  or  from  otherwise 
directly  or  indirectly  circulating  any  other 
false  statement  or  allegation  calculated  to 
injure  the  plaintiffs  in  their  trade  or  busi- 
ness. 

On  March  19,  1896,  the  Court  of  Ap- 
peal (affirming  the  decision  of  North,  J  ) 
granted  an  interlocutory  injunction  against 
the  defendants  Wilkins  and  Clarke  re- 
straining them  from — ^first,  watching  or 
besetting  the  plaintiffs'  works  for  the  pur- 
pose of  persuading  or  otherwise  prevent- 
ing persons  from  working  for  them,  or  for 
any  purpose  except  merely  to  obtain  or 
communicate  information;  and  secondly, 
from  preventing  Schoenthal  from  working 
for  the  plaintiffs  by  withdrawing  his  or 
their  workmen  or  workwomen  from  their 
employment  respectively.  The  case  is 
reported  65  L.  J.  Ch.  601 ;  [1896]  1  Ch. 
811. 

The  trade  union    had  been  made    a 
m2 
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defendant  by  its  registered  title,  but  \7hen 
the  action  came  on  for  trial  it8  name  was 
struck  out  by  order  of  the  Judge.  By 
amendment  inade  by  leave  at  the  trial  an 
injunction  was  claimed  against  the  trus- 
tees of  the  society  to  prevent  their  apply- 
ing the  funds  of  the  society  in  furtherance 
of  the  wrongful  acts  complained  of. 

Byrne,  J.,  at  the  trial  held  that  the 
plaintiffs  had  proved  the  case  made  on 
the  motion  as  to  watching  and  besetting 
their  premises,  and  that,  although  in  two 
instances  the  evidence  of  actual  interfer- 
ence was  not  at  the  trial  so  strong  as  that 
adduced  on  the  motion,  it  was  clearly 
proved  that  the  defendants  watched  and 
beset  the  plaintiffs'  works  or  place  of 
business  and  the  approaches  thereto  for 
the  purpose  of  persuading  or  otherwise 
preventing  persons  from  working  for  the 
plaintiffs  and  for  purposes  other  than  that 
of  merely  obtainiog  or  communicating 
information.  His  Lordship  also  held  that 
it  had  been  clearly  shewn  that  the  defen- 
dants watched  and  beset  the  premises  of 
Schoenthal  for  the  purpose  of  preventing 
him  from  working  for  the  plaintiffs.  He 
accordingly  granted  a  perpetual  injunc- 
tion restraining  the  defendants,  their  ser- 
vants or  agents,  from  watching  or  beset- 
ting the  plaintiffs'  works  for  the  purpose 
of  persuading  or  otherwise  preventing 
persons  from  working  for  them,  or  for  any 
purpose  except  merely  to  obtain  or  com- 
municate information ;  and  also  (altering 
the  form  of  injunction  granted  by  the 
Court  of  Appeal)  from  watching  or  beset- 
ting the  premises  of  Schoenthal  for  the 
purpose  of  persuading  or  otherwise  pre- 
venting him  from  working  for  the  plain- 
tiffs, or  for  any  ptirpose  except  merely  to 
obtain  or  communicate  information.  On 
the  authority  of  AUen  v.  Flood  [l897]  * 
his  Lordship  refused  to  restrain  the  de- 
fendants from  maliciously  inducing  or 
conspiring  to  induce  persons  not  to  enter 
into  contracts  with  the  plaintiffs ;  and  he 
also  refused  to  restrain  the  trustees  of  the 
society  from  applying  their  funds  in 
furtherance  of  the  acts  complained  of. 

The  defendants  appealed. 

W,   H,   Cozens- Hcvrdyy  for  the  appel- 
lants.— Since  the  decision    of   this  case 

(1)  67  L.  J.  Q.B.  119;  [1898]  A.C.  1. 


on  the  interlcteiitory  application  [l896],* 
the  case  of  AUen  v.  Flood  ^  has  been 
decided  in  the  House  of  Lords,  and  that 
has  altered  the  law  on  the  subject. 
There  are  no  new  &ct8  to  be  considered 
since  the  former  judgment  of  this  Court. 
The  defendants  accept  the  finding  of' 
Byrne,  J.,  and  admit  that  they  have 
"  watched  or  beset "  for  the  purpose  of 
peaceful  persuasion.  There  has  b^n  no 
violence  or  intimidation;  no  obstruction 
of  access ;  no  pressure  on  individuals. 

What  was  done  would  have  been  lawful 
before  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  and  the  law  on  that 
point  has  not  been  altered  by  that  Act  or 
by  Allen  v.  Flood,^  Picketing  without 
intimidation  was  lawful  before  1875 — 
6  Geo.  4.  c.  129,  s.  3  ;  22  Vict.  c.  34,  s.  1 ;. 
Beg.  V.  Druitt  [i867],^  and  liegf.  v.  Shep- 
herd  [l869j.* 

The  Criminal  Law  Amendment  Act^ 
1871  (34&35  Vict.  c.  32),  s.  1,  sub-s.  (3^, 
speaks  of  molesting  and  obstructing  with 
a  view  to  coercion,  and  the  last  sub-section 
introduced,  for  the  first  time,  watching 
and  besetting  in  a  general  sense.  Under 
that  Act  peaceable  picketing  was  not  pro- 
hibited.  This  view  of  the  law  is  cor- 
roborated by  the  report  of  the  Royal 
Commission  on  Labour  Laws  {ParUa- 
merUan/  Papers,  1875,  vol.  xxx.,  c.  1157, 
pp.  19,  23,  and  24),  and  the  charge  of 
Mr.  Russell  Gumey,  Recorder  of  London, 
in  the  Cabinet  Makert^  Case  in  April, 
1875  (printed  as  a  Parliamentary  PapeT^ 
1875,  p.  273)— see  Reg.  v.  Hibbert  [i875].* 
That  that  was  the  state  of  the  law  in 
1875  is  also  shewn  by  the  manner  in 
which  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  became  law. 

[Lindley,  M.R. — You  cannot  go  into- 
that.] 

The  history  of  the  bill  may  be  referred 
to — South-Eaatem  Railway  v.  Railway 
Commissioners  [isso]*^  and  Hthbert  v. 
Purchas  [iSTlU 

[Lindley,  M.R. — ^We  cannot  enquire 
into  anything  of  that  sort.] 

(2)  65  L.  J.  Ch.  601 ;  [1896]  1  Ch.  811. 

(3)  10  Cox  C.C.  692. 

(4)  11  Cox  C.C.  326. 
(6)  13  Cox  C.C.  82. 

(6)  49  L.  J.  Q.B.  273,  293 ;  6  Q.B.  D.  217,  236. 

(7)  40  L.  J.  Ecc.  33,  47 ;  L.  R.  3  P.O.  606^ 
648. 
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Then  the  Coart  will  infer  from  the  Act 
of  1875  itself  that  the  intention  was  not 
to  increase  but  to  relax  the  stringency 
of  the  law— (7onwar  v.  Kent  [l89i].*  Sec- 
tion 3  of  the  Act  of  1875  legalises  strikes. 
The  Act  was  intended  to  prevent  personal 
molestation  with  a  view  to  compelling 
some  person  to  do  a  particular  thing — 
Heg.  V.  McKenzie  [l892].^  "Watching 
and  besetting''  have  the  same  meaning 
as  in  the  Act  of  1871 — Meraty  Docks  v. 
Cameron  [l865]J® 

Section  7  of  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875,"  refers  to 
4X>mpelling,  and  the  person  compelled 
most  be  the  person  who  is  persuaded. 
In  this  case  the  person  compelled,  if  any, 
was  the  master,  and  the  persons  per- 
suaded were  the  workmen,  so  the  Act 
does  not  apply. 

''Compelling"  means  putting  a  man 
in  such  a  position  that  no    reasonable 

(8)  61  L.  J.  M.C.  9 ;  [1891]  2  Q,B.  645. 

(9)  61  L.  J.  M.C.  181 ;  [1892]  2  Q.B.  519. 

(10)  35  L.  J.  M.C.  1,  15;  11  H.L.  C.  44:i, 
480. 

(11)  The  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875,  enacts  as  follows  : 

Section  7 :  "  Every  person  who,  with  a  view  to 
^compel  any  other  person  to  abstain  from  doing 
or  to  do  any  act  which  such  other  person  has  a 
legal  right  to  do  or  abstain  from  doing,  wrong- 
fiUly  and  without  legal  authority, 

"  1.  Uses  violence  to  or  intimidates  such  other 
person  or  his  wife  or  children,  or  injures  his 
property;  or, 

"2.  Persistently  follows  such  other  person 
4iboiit  from  place  to  place ;  or, 

"  3.  Hides  any  tools,  clothes,  or  other  property 
owned  or  used  by  such  other  person,  or  deprives 
faim  of  or  hinders  him  in  the  use  thereof ;  or, 

*'4.  Watches  or  besets  the  house  or  other 
place  where  such  other  person  resides,  or  works, 
•or  carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place ;  or, 

"5.  Follows  such  other  person  with  two  or 
more  other  persons  in  a  disorderly  manner  in  or 
through  any  sti-eet  or  road, 

**8£ill,  OD  conviction  thereof  by  a  Ck)urt  of 
summary  jurisdiction,  or  on  indictment  as  here- 
inafter mentioned,  be  liable  either  to  pay  a 
penalty  not  exceeding  twenty  pounds,  or  to  be 
imprisoned  for  a  term  not  exceeding  three 
montlis,  with  or  without  hard  labour. 

'*  Attending  at  or  near  the  house  or  place 
where  a  person  resides,  or  works,  or  carries  on 
business,  or  happens  to  be,  or  the  approach  to 
such  house  or  place,  in  order  merely  to  obtain 
oroommnnicate  information,  shall  not  be  deemed 
.  a  wattcblDg  or  besetting  within  the  meaning  of 
this  section.** 


man  in  similar  circumstances  would  adopt 
other  than  a  certain  course  of  action.  If 
he  has  a  rea.sonab]e  alternative  course 
open  to  him,  there  is  no  compulsion. 
There  has  been  no  compulsion  here. 

It  must  be  proved,  in  order  to  bring  a 
case  within  section  7,  that  what  was  done 
was  done  "  wrongfully  and  without  legal 
authority."  l?hat  implies  that  there  may  be 
a  '*  watching  or  besetting  "  under  sub-sec- 
tion 4  which  is  not  wrongful.  But  there 
is  no  evidence  here  that  anything  wrong- 
ful or  without  legal  authority  has  been 
done,  or  that  there  has  been  any  violence 
or  interference  with  the  plaintiffs'  rights. 
Since  the  decision  in  AUen  v.  Flood  ^ 
mere  annoyance  is  not  enough  to  shew 
that  an  act  is  wrongful.  Infringement 
of  a  legal  right  must  be  shewn  ;  it  must 
be  actionable. 

In  this  case  the  persons  engaged  in 
watching  the  premises  were  not  besetting ; 
they  were  there  to  **  communicate  infor- 
mation" within  the  last  clause  of  sec- 
tion 7.  Therefore  what  they  did  was  not 
wrongful. 

Even  if  the  plaintiffs  can  get  an  injunc- 
tion to  protect  their  own  premises,  they 
are  not  entitled  to  an  order  to  protect 
those  of  Schoenthal.  The  interim  in- 
junction was  granted  in  respect  of  both ; 
but  that  was  on  the  ground  of  malice,  and 
Alleti  V.  Flood  ^  has  settled  that  malice 
cannot  be  the  foundation  of  an  injunction 
to  protect  Schoenthal  if  the  acts  done  were 
legal.  The  person  compelled  must  be  the 
person  whose  works  are  beset ;  therefore 
the  plaintiffs  cannot  get  any  relief  on  the 
ground  that  SchoenthaUs  works  were  beset. 
Under  the  Trade  Union  Act,  1871,  a  society 
formed  to  induce  servants  to  leave  their 
masters  would  be  legal,  provided  that 
nothing  was  done  which  would  be  other- 
wise unlawful. 

Eve,  Q,C.,  and  Coldridge,  for  the 
plaintiffs.— The  object  of  this  strike  was 
to  cpmpel  the  plaintiffs  to  abstain  from 
doing  what,  within  section  7  of  the  Con- 
spiracy and  Protection  of  Property  Act, 
1875,*^  they  had  a  legal  right  to  do- 
namely,  to  discharge  workmen  ;  and  to  do 
what  they  had  a  legal  right  to  abstain 
from  doing — namely,  to  alter  their  system 
of  wages  to  piece- work. 


Digitized  by 


Google 


150 


CHANCERY  DIVISIOir. 


[ISO^ 


Ltons  &  Sons  v.  Wilkins  (No.  2),  App. 


The  watching  and  besetting  were  wrong- 
ful. The  introductory  words  of  section  7 
are  quite  general.  They  cannot  be  con- 
strued in  such  a  narrow  way  as  to  limit 
them  to  c^ses  where  the  person  compelled 
is  also  the  person  watched  and  beset. 
Watching  the  workmen  to  compel  the 
master  is  within  the  section.  Workmen 
as  well  as  masters  may  be  compelled. 
Watching  Schoenthal's  premises  with  a 
view  to  compelling  Lyons  is  an  offence 
under  the  section.  "  Such  other  person  " 
in  section  7,  sub-section  4,  means  the  '*  any 
other  person"  mentioned  in  the  intro- 
ductory words  of  the  section.  Nothing 
may  be  done  which,  either  directly  or 
indirectly,  £Edls  within  the  mischief  aimed 
at  by  the  section.  Therefore  it  is  not 
material  to  consider  how  far  placing  men 
outside  the  employer's  shop  constituted 
a  legal  wrong,  for  the  cards  shew  that 
they  were  there  to  prevent  workmen 
entering  the  employer's  service.  The 
libellous  letter  and  acts  of  trespass  shew 
that  the  defendant's  conduct  was  wrongful, 
inasmuch  as  it  was  actionable. 

All  these  questions  have  been  decided 
already.  AUen  v.  Flood  ^  does  not  shew 
that  the  former  decision  of  the  Court  in 
this  case  was  wrong.  The  ground  of  the 
decision  in  AUen  v.  Flood  ^  was  that,  how- 
ever malicious  the  motive  of  the  men 
might  have  been,  the  masters  had  done 
nothing  illegal.  Here,  even  on  the  most 
narrow  construction  of  section  7,  the  be- 
setting was  illegal,  and  was  done  with  a 
view  to  compel  the  employers.  Any  of 
these  things  done  with  a  view  to  compel 
is  a  wrongful  act  unless  there  are  unusual 
circumstances,  or  the  doer  is  in  a  position 
to  give  orders  to  the  person  compelled. 
**  Wrongfully  "is  mere  surplusage,  and  like 
the  use  of  the  word  '*  feloniously "  in  an 
indictment  for  stealing. 

[Vaughan  Williams,  L. J. — The  word 
"  wrongful "  is  often  used  in  criminal 
statutes,  and  generally  means  "with 
violence/'  as  it  seems  to  mean  in  sec- 
tion 7.] 

The  plaintiffs  do  not  dispute  that  the 
conduct  complained  of  must  be  actionable. 
But  they  and  Schoenthal  have  both  been 
injured.  Schoenthal  had  a  right  of  action  ; 
he  might  have  taken  proceedings  before 
the  magistrates ;  and,  moreover,  his  case 


is  covered  by  the  decision  on  the  motion. 
We  ask  the  Court  to  say  that  he  was 
"  such  other  person "  within  the  section, 
and  that  the  plaintiffs  can  avail  themselves 
of  the  picketing  of  his  premises  just  as 
much  as  if  the  dwellings  of  their  own 
workmen  had  been  picketed. 

W.  H,  CozenS'Hardy^  in  reply. — ^The 
word  "  wrongfully  "  is  said  to  import  the 
infringement  of  some  right  by  Bowen, 
L.  J.,  in  Mogul  Steamship  Co.  v.  McGregor, 
Goto  d:  Co.  [1889].'^  The  only  person  who 
can  bring  an  action  is  the  person  whose 
house  is  beset.  "Such  other  person" 
means  the  person  whom  it  is  proposed  to 
compel. 

Cur.  adv.  vtdt. 

Dec.  20. — The  following  written  judg- 
ments were  delivered  : 

LiNDLET,  M.R. — ^The  construction  put 
by  this  Court  on  sections  3  and  7  of  the 
Conspiracy  and  Protection  of  Property 
Act,  1875,  when  this  case  was  heard  in 
March,  1896,^  is  adverse  to  the  appellants, 
and  was,  in  my  judgment,  correct.  Having 
reconsidered  my  own  judgment,  I  see  no- 
thing to  recall  or  qualify.  Upon  the  pre- 
sent appeal,  however,  one  or  two  important 
questions  were  raised  which  do  not  appear 
to  have  been  considered  on  the  former 
occasion,  and  to  them  I  will  confine  myself. 

The  great  point  made  by  the  appellants' 
counsel  turn^  on  the  word  "  wrongfully  " 
in  section  7,  and  on  the  effect  of  Allen  v. 
Flood  ^  on  the  meaning  of  that  word.  He 
contended  that  to  "  watch  or  beset "  an- 
other person's  house  was  only  illegal  if 
done — first,  with  a  view  to  compel  him  to 
abstain  from  doing  or  to  do  some  act  which 
he  has  a  right  to  do  or  not  to  do ;  and 
secondly,  wrongfully  and  without  legal 
authority.  He  further  contended  that 
nothing  could  be  said  to  be  wrongful 
which  did  not  violate  some  right  of  the 
complainant ;  and  that  there  was  nothing 
wrongful  in  watching  or  besetting  a  house 
simply  in  order  peacefully  to  persuade 
others  to  conduct  themselves  in  some  par- 
ticular way  which  was  not  unlawful  for 
them  to  follow.  This  argument  is,  in  my 
opinion,  based  on  a  misconstruction  of 
section  7.     This  section  is  a  penal  section, 

(12)  58  L.  J.  Q.B.  465,  479  ;  23  Q.B.  D.  698, 
61*/. 
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and  the  words  *' wrongfully  and  without 
legal  authority  '*  must  be  inserted  in  an 
indictment  or  information  fiamed  on  the 
enactment,  and  the  specific  acts  which  the 
complainant  was  to  be  compelled  to  do  or 
not  to  do  ought  also  to  be  specified  in  a 
conviction  by  a  magistrate — see  Beg.  v. 
MeKenzie,^  Moreover,  if  on  the  trial 
the  evidence  before  the  Court  is  con- 
sistent with  the  legality  of  the  acts  com- 
plained of,  this  reasonably  possible  legality 
must  be  excluded  by  evidence  before 
the  accused  can  be  properly  convicted. 
But  it  is  not  necessary  to  shew  by  other 
evidence,  than  that  which  proves  the 
overt  acts  complained  of^  the  legality 
of  them,  if  no  justification  or  excuse  for 
them  is  reasonably  consistent  with  the 
facts  proved.  This  is  the  principle  always 
applied  in  criminal  prosecutions  in  which 
the  ^ords  "  feloniously,"  "  wrongfully,"  or 
''maliciously"  are  introduced  into  the 
charge  and  have  to  be  proved  before  the 
person  accused  can  be  properly  convicted. 
That  this  is  the  correct  method  of  con- 
struing and  dealing  with  the  words 
"wrongfully  and  without  lawful  autho- 
rity "  in  section  7  is,  in  my  opinion,  per- 
fectly plain  if  attention  is  paid  to  sub- 
sections 1,  2,  3,  and  5,  to  which  those 
words  are  as  applicable  as  they  are  to  sub- 
section 4.  If  the  overt  acts  mentioned  in 
sub-section  1,  for  example — that  is,  using 
violence  or  intimidation — are  proved,  and 
it  is  proved  that  they  were  done  with  a 
view  to  compel,  die.,  and  there  is  no 
reasonable  ground  for  justifying  them,  it 
is  unnecessary  to  give  further  evidence  to 
prove  that  they  were  committed  "  wrong- 
fully and  without  legal  authority" — see 
Eeg.  V.  McKenzie.^  If  this  be  true  of  all 
the  sub-sections  except  4, 1  can  discover 
no  justification  for  giving  the  words 
'^wrongfully  and  without  lawful  authority  " 
any  different  meaning  or  effect  when 
applied  to  sub-section  4  —  namely,  to 
"watching  or  besetting."  The  truth  is 
that  to  watch  or  beset  a  man's  house  with 
a  view  to  compel  him  to  do  or  not  to  do 
what  it  is  lawful  for  him  not  to  do  or  to 
do  is  wrongful  and  without  lawful  autho- 
rity unless  some  reasonable  justification 
for  it  is  consistent  with  the  evidence. 
Such  conduct  seriously  interferes  with  the 
ordinary  comfort  of  human  existence  and 


ordinary  enjoyment  of  the  house  beset, 
and  such  conduct  would  support  an  action 
on  the  case  for  a  nuisance  at  common  law 
— see  Bcmford  v.  Twndey  [l862],*^  Broder 
V.  SaiUard  [l876],»*  Walter  v.  Sdfe  [uh\\^^ 
and  Crump  v.  Lambert  [isctV®  Proof 
that  the  nuisance  was  "  peaceably  to  per- 
suade other  people  "  would  afford  no  de- 
fence to  such  an  action.  Persons  may  be 
peaceably  persuaded  provided  the  method 
employed  to  persuade  is  not  a  nuisance  to 
other  people. 

Another  point  made  by  the  appellants' 
counsel  was  that  what  was  done  to 
Schoenthal  gave  the  plaintiffs  no  cause  of 
action.  This  point  was  raised  and  con- 
sidered and  decided  by  the  Court  on  the 
former  appeal,  and  I  might  say  no  more. 
But  as  I  do  not  remember  whether  the 
particular  argument  urged  by  counsel  for 
the  appellants  was  used  on  that  occasion, 
I  will  add  that,  in  my  opinion,  his  conten- 
tion cannot  be  supported.  It  is  based  on 
the  expression  "  such  other  person."  It 
is  said  that  to  beset  one  person's  house 
with  a  view  to  compel  some  one  else  is  not 
within  the  section.  Such  a  construction 
would  render  the  Act  nugatory  in  a  great 
number  of  cases  clearly  within  the  mis- 
chief intended  to  be  remedied.  But  a 
more  direct  answer  to  the  argument  is 
that  "such  other"  means  "any  other." 
This  seems  plain  if  attention  is  paid  to  the 
language  of  the  first  part  of  the  section 
where  these  words  first  occur.  Moreover, 
the  word  "  person  "  in  the  singular  must 
be  read  so  as  to  include  "  persons  "  in  the 
plural — see  the  Interpretation  Act,  1889 
(52  <k  53  Vict.  c.  63),  s.  1— and  if  this  is 
borne  in  mind  the  argument  is  seen  at 
once  to  be  untenable. 

I  do  not  think  it  necessary  to  refer  to 
the  older  Acts  to  which  counsel  for  the 
appellants  called  our  attention;  npr  to 
the  authorities  he  dted.  They  are  in- 
structive, and  the  late  Mr.  Russell 
Gurney's  charge  to  the  grand  jury  in  the 
Gabinel  Makers^  Cass  is  a  masterly  stater 
ment  of  the  law  as  it  stood  in  April,.  1875. 
But  there  is  nothing  in  these  authorities 
or  in  that  charge  which  shews  that  th^ 

(13)  31  L.  J.  Q.B.  286 ;  3  B.  &  S.  66. 

(14)  46  L.  J.  Ch.  414 ;  2  Ch.  D.  692.  '    t 

(15)  20  L.  J.  Ch.  4S3 ;  4  De  G.  &  Sm.  315.      i 

(16)  L.  R.  3  Bq.  409,  
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interpretation  putj  iipori  the  present  Act 
by  this  Court  in  'this  case  on  the  former 
appeal,  ai^d  hy,  Mr.  Justice  Byrne  since,  id 
wrong.  I^ov  IS  Allen.  V.  Flood  ^  of  any 
real  use, in  construing  the  statute  with 
which  we  have 'to  deal. 

As  regard^  .the  fe^ts,  the  evidence  was 
amply  sufficient  to  prove  the  plaintiffs' 
case.  The  whole  object  of  what  was  done 
was  to  compel  the  plaintiffs  to  comply  with 
Mr.  Wilkins*  terlns,  and  although  there 
was  no  violence  or  overt  threat  of  violence^, 
still  it  is  quite  plain  that  the  relays  of 
men  set  to  watch  and  beset  the  plaintiffs' 
house  (and  the  house  of  Schoenthal,  who 
worked  for  them)  were  sent  to  do,  and  that 
they  did,  a  great  deal  more  than  "  attend  " 
where  they  were  "  in  order  merely  to  ob- 
tain or  communicate  information."  It  is 
all  very  well  to  talk  about  peaceable  per- 
suasion and  to  *  draw  fine  lines  between 
persuading  and  giving  information.  The 
line  may  be  fine,  but  in  this  case  there  is 
no  difficulty  whatever  in  coming  to  the 
conclusion  that  what  was  done  was  watch- 
ing and  besetting  as  distinguished  from 
attending  "  in  order  merely  to  obtain  or 
communicate  information."  That  the  pro- 
visions of  the  Act  were  infringed  appears 
to  me  to  be  plain  and  beyond  all  reason- 
able doubt.  The  appeal  must  be  dismissed 
with  costs.  . 

Cnmr,  L.J. — This  appeal  by  the  de- 
fendants is  limited  to  the  injunction 
granted  by  Mr.  Justice  Byrne  against 
watching  and  besetting.  The  first  part 
of  the  injunctioi^  is,  in  the  terms  of  the 
order,  pronounced  by  the  Court  of  Appeal 
on  the  motion.  He  postponed  giving 
judgment  until  after  the  decision  of  the 
House  of  Lords  in  AUen  v.  Flood}  and 
after  consideration  he  held  iheX  AUenv, 
Flood  *  did  not  affect  the  decision  of  the 
Court  of  Appeal  on  the  first  part  of  the 
motion,  but  that  it  did  preclude  him  from 
granting  a  further  injunction  which  the 
plaintiffs  asked 'for.  There  is  no  appeal 
by  the  plaintiffs.  The  fSaujts  proved  at  the 
trial  were  to  'the  same  effect  as  those 
given  in  evidetice  on  the  motion,  except 
that  in  two-  instances  Mr.  Justice  Byrne 
held  that  the  -evidence  of  actual  inter- 
ference wii4  not  so  strong.  He  found 
that  it  was  clearly  proved  that  the  c^pel- 


lants  watched  and  beset  the  plaintiffs' 
works  or  place  of  business  and  the 
approaches  thereto  for  the  purpose  of 
persuading  or  otherwise  preventing  per- 
sons from  working  for  the  plaintiffs,  and 
for  purposes  other  than  that  of  merely 
obtaining  or  communicating  information. 
This  finding  of  facts  is  accepted  by 
counsel  on  both  sides.  It  was  admitted 
by  the  plaintiffs'  counsel  that  the  pickets 
(as  they  are  called)  used  no  violence  or 
intimidation  or  threats.  The  picketing 
extended  over  some  months,  covered  all 
the  working  hours  of  the  day,  and  was 
conducted  by  relays  of  men  in  sucoession^ 
The  object  in  view  was  clearly  shewn  by 
the  white  cards  distributed  by  the  pickets 
and  the  other  documents  referred  to.  The 
picketing  and  the  acts  done  by  the  pickets 
were  done  with  a  view  to  compel  the 
plaintiffs  to  abstain  from  doing  or  to  do 
acts  which  the  plaintiffs  had  a  legal  right 
to  do  or  abstain  firom  doing— namely,  to 
compel  them  to  change  the  mode  of  con- 
ducting their  own  business.  To  avoid 
any  possible  misapprehension,  I  state  that 
the  strike  itself  was  lawful. 

The  question  on  the  appeal  in  my 
opinion  turns  on  section  7  of  the  Con- 
spiracy and  Protection  of  Property  Act, 
1875.  The  construction  and  effect  of  that 
section  were  dealt  with  by  this  Court  on 
the  motion,  and  the  decision  then  arrived 
at  is  binding  on  us,  subject  only  to  the 
point  whether  it  can  be  shewn  to  be  erro- 
neous as  being  in  conflict  with  Allen  v. 
Flood}  I  am  unable  to  see  that  it  is. 
The  point  decided  in  Allen  v.  Flood  ^  is 
that  an  act  lawful  in  itself  is  not  converted 
by  a  malicious  or  bad  motive  into  an 
unlawful  act  so  as  to  make  the  doer  of 
the  act  liable  to  a  civil  action.  No  such 
general  question  of  motive  arises  in  the 
present  case.  The  sole  question  is  whether 
upon  the  facts  the  case  is  brought  within 
section  7.  To  bring  a  case  of  watching  or 
besetting  within  the  section  it  must  be 
shown  that  the  watching  or  besetting  was 
done  with  a  view  to  compel  a  person  to 
abstain  from  doing  or  to  do  any  act  which 
such  person  has  a  legal  right  to  do  or 
abstain  from  doing.  That  the  watching 
and  besetting  were  done  with  that  view  is 
found  by  the  Judge  and  not  disputed. 
"  View  "  does  not  import  motive.  .  It  im- 
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ports  purpose.  Speaking  for  myself,  I 
prefer  standiDg  by  the  words  which  the 
Legislature  has  thought  fit  to  employ. 
The  acts  complained  of  were  done  with 
the  view  stated  in  the  section. 

Then  it  was  urged  that  the  watching  or 
besetting  mentioned  in  sub-section  4  was 
not  rendered  unlawful  by  the  section 
where  it  was  done  for  the  purpose  of  per- 
suading workmen  to  abstain  from  taking 
work  from  the  person  sought  to  be  com- 
pelled. I  cannot  accept  that  proposition. 
i  think  that  where  the  view  is  established 
the  only  case  in  which  watching  or  beset- 
ting is  allowed,  or,  in  other  words,  is  not 
unlawful,  is  that  mentioned  in  the  proviso 
at  the  end  of  the  section — namely,  where 
the  attending  at  or  near  the  house  or  place 
where  a  person  resides,  or  works,  or 
carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place,  is  "  in 
order  merely  to  obtain  or  communicate 
information."  Attending  in  order  to 
persuade  is  not  within  the  proviso.  It  is 
noticeable  that  the  Ist  section  of  the  Act 
of  1871,  which  Act  is  repealed  by  the  Act 
of  1875,  contained  no  such  proviso  and 
that  section  7  is  more  favourable  to  those 
who  watched  or  beset.  Counsel  for  the 
appellant  in  his  argument  fastened  on  the 
words  "wrongfully  and  without  legal 
authority,"  and  contended  that  they 
shewed  that  the  watching  or  besetting 
mentioned  in  subsection  4  were  acts 
lawful  in  themselves  unless  it  were  shewn 
in  some  way  other  than  by  proof  of  the 
&cts  of  watching  or  besetting  with  the 
view  mentioned  at  the  beginning  of  the 
section  that  the  acts  done  were  done 
wrongfully  or  without  legal  authority. 
But  this  argument  cannot  be  sustained. 
"  Wrongfully  and  without  legal  authority" 
applies  equally  to  all  the  five  sub-sections  ; 
and  to  take  (by  way  of  illustration)  sub- 
section 1,  the  using  of  violence  or  intimi- 
dation or  injury  to  property  there  specified 
are  all  of  them  unlawful  acts  in  themselves. 
•No  just  or  sound  construction  of  the 
section  would  permit  words  which  in 
terms  apply  to  all  the  sub-sections  being 
confined  to  one  sub-section  only.  But, 
further,  the  acts  of  watching  or  besetting 
here  proved  in  reference  to  sub -section  4, 
and  done  with  the  view  mentioned,  were 
acts  in  themselves  unlawful  at  common 


law,  and  are  not  made  lawful  by  the: 
Legislature.  In  my  opinion  they  con-, 
stitute  a  nuisance  at  common  law.  True 
it  is  that  every  annoyance  is  not  a 
nuisance ;  the  annoyance  must  be  of  a 
serious  character  and  of  such  a  degree  as 
to  interfere  with  the  ordinary  comforts 
of  life.  To  watch  or  beset  a  man's  house 
for  the  length  of  time  and  in  the  manner 
and  with  the  view  proved  would  un- 
doubtedly constitute  a  nuisance  of  an 
aggravated  character.  It  must  be  borne, 
in  mind  that  section  7,  although  it  prob- 
ably arose  out  of  trade  disputes,  is  not 
confined  to  trade  disputes  or  to  disputes 
between  masters  and  men.  It  applies 
equally  to  all  her  Majesty's  subjects  of 
every  class.  It  would  embrace  the  case 
of  besetting  a  man's  house  with  a  view  to 
compel  him  not  to  receive  guests  or 
visitors.  Further,  I  think  that  the  whole 
argument  on  the  words  "  wrongfully  and 
without  legal  authority  "  is  founded  upon 
a  misapprehension.  The  acts  mentioned 
in  sub-section  5  being  in  themselves  un- 
lawful, the  words  "  wrongfully  and  without 
legal  authority "  are  inserted  to  provide 
for  any  unforeseen  case  in  which  the 
evidence  of  the  overt  acts  may  possibly 
shew  some  lawful  excuse  or  justification, 
or,  to  speak  perhaps  more  correctly  (as 
"authority"  is  said  to  cover  "excuse" — see 
Eeg,  V.  Harvey  [l87l]  ^^),  lawful  authority 
or  justification.  The  term  "  wrongfully '' 
and  its  meaning  in  law  were  dealt  with 
incidentally  by  many  of  the  Lords  who 
advised  the  House  in  Alien  v.  Flood}  It 
will  suffice  to  quote  one  passage  to  be 
found  in  Lord  Herschell's  speech,  where 
he  cites  with  approval  the  statement  by 
Mr.  Justice  Crompton  in  bin  judgment  in 
Lumley  v.  Qye  [l863]  ^®  that  "  it  must  now 
be  considered  clear  law  that  a  person  who 
wrongfully  and  maliciously,  or,  which  is 
the  same  thing,  with  notice,  interrupts 
the  relation  subsisting  between  master 
and  servant,"  commits  a  wrongful  act. 

With  regard  to  Schbenthal,  it  was 
decided  on  the  motion  that  the  watching 
and  besetting  of  his  house  or  shop  with  a 
view  to  compel  the  plaintifis  were  illegal 
acts  on  the  part  of  the  defendants,  for 
which    the    plaintiffs  could    sustain   an 

(17)  40  L.  J.  M.C.  63  :  L.  R.  I  C.C.R.  284.     • 

(18)  22  L.  J.  Q.B.  463  ;  2  £.  &:  B.  216. 
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action  against  them.  On  this  appeal 
counsel  for  the  appellants  raised  what  may 
have  been  a  new  point  ibunded  on  the 
words  ''such  other  person''  which  run 
throughout  section  7.  It  was  urged  that 
besetting  the  house  of  one  person  with  a 
▼iew  to  compel  another  is  not  within  the 
section.  I  think  it  is  Grammatically, 
"  such  other"  refers  to  "any  other  person/' 
the  immediate  antecedent.  Besetting  a 
workman  to  compel  a  master  and  besetting 
a  master  to  compel  a  workman  are  both 
plainly  within  the  mischief  aimed  at. 
Schoenthal  was  an  out-worker  for  the 
plaintiffs.  The  result  is  that  the  appel- 
lants have  failed  to  shew  that  the  decision 
of  this  Court  on  the  motion  is  in  any  way 
overruled  by  AUen  v.  Flood,^  or  by  any 
principle  laid  down  in  that  case. 

Vaughan  Williams,  L.J. — I  concur*, 
because  I  think  this  case  concluded  by  the 
judgment  of  this  Court  on  the  interlocu- 
tory application  in  this  Court  in  this  case. 
I  agree  that  the  case  of  Allen  v  Flood  ^ 
in  the  House  of  Lords  has  no  application 
to  the  case  before  us. 

I  wish,  however,  to  say  a  word  or  two 
on  the  construction  of  section  7  of  the 
Conspiracy  and  Protection  of  Property 
Act,  1875,  upon  which  the  judgment  of 
this  Court  turned.  The  section  runs 
thus  :  [His  Lordship  read  the  section  and 
continued  :]  Now  I  think  these  words 
•*  wrongfully  and  without  legal  authority  " 
mean  unwarranted  by  law,  which  in  an 
indictment  for  a  nuisance  is  ordinarily  ex- 
pressed by  the  word  "injuriously."  The 
late  Mr.  Justice  Stephen  defines  a  common 
nuisance  as  "an  act  not  warranted  by 
law  or  an  omission  to  discharge  a  legal 
duty,  which  act  or  omission  obstructs  or 
causes  inconvenience  or  damage  to  the 
public  in  the  exercise  of  rights  common 
to  all  her  Majesty's  subjects" — Stephen's 
Digest  of  Crimincd  Law^  p.  1 40.  This  is  a 
different  thing  from  holding  the  words 
"  wrongfully  and  without  legal  authority  " 
to  mean  without  lawful  excuse,  which 
would  shift  the  onus  from  the  prosecution 
to  the  defence.  At  the  common  law, 
watching  and  besetting,  apart  from  the 
law  of  conspiracy,  might  or  might  not  be 
so  conducted  as  to  amount  to  a  nuisance. 

Then  comes  the  Conspiracy  and  Protec- 


tion of  Property  Act,  1875,  which  in  my 
opinion  is  intended  to  define  what  watch- 
ing and  besetting  shall  in  future  be 
warranted  by  law,  and  the  definition,  in 
my  opinion,  means  that  watching  and 
besetting  shall  in  future  be  confined  to 
watching  and  besetting  "  merely  for  the 
purpose  of  obtaining  or  communicating 
information."  I  think  that  the  fact  that 
the  communication  invites  the  men  to  dis- 
continue working  for  the  master  as  soon 
as  they  lawfully  may  does  not  thereby 
cause  the  communication  to  cease  to  be  a 
communication  within  the  meaning  of  the 
proviso. 

If  the  persuading  takes  any  other 
shape  than  that  of  a  communication 
within  the  meaning  of  the  proviso  of  sec- 
tion 7,  this  would,  in  my  opinion,  make 
it  unwarranted  by  this  section,  even 
though  this  persuasion  might  not  other- 
wise be  of  such  a  character  as  to  consti- 
tute a  nuisance  at  common  law ;  and  even 
if  the  persuasion  does  take  the  shape  of 
such  a  communication,  yet  it  may  be  made 
in  such  a  manner  as  to  constitute  a 
common-law  nuisance,  and  thus  be  wrong- 
ful. It  is  not,  as  1  understand,  suggested 
in  this  case  or  found  by  Mr.  Justice 
Byrne  that  there  are  any  facts  in  the 
present  case  to  constitute  the  present 
persuasion  a  common-law  nuisance. 

I  agree  that  "  such  other  person  "  in 
sub-section  4  includes  masters  sought  to 
be  compelled,  and  not  only  the  servant  to 
whom  the  communication  or  persuasion  is 
addressed.  You  must  find  the  meaning 
of  "  such  other  person  "  by  looking  at  the 
first  part  of  section  7. 

These  are  my  views;  but  I  am,  as  I 
have  already  said,  bound  by  the  previous 
decision  of  this  Court. 


Solicitors — Shaen,  Roscoe,  Massey  ic  €k).,  for 
appellants;  Warburton  &  De  Paula,  for 
respondents. 

[Reported  by  H.  C.  Ropery  JEsq., 
Ba/rristerHkt'Law, 
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1898.         y  JOHNS  V.   WAXB. 

Dec.  20. 

Bill  qfSdh — Mortgage — Trade  Fixtures 
wUh  Freehold — Povoer  to  SeU  Fixtures 
SeparaUly— Validity— BHis  of  Sale  Aot, 
1854  (17  dh  18  Via.  e.  36). 

The  decisions  under  the  repealed  Bills  of 
Sale  Act  J  1854 — swih  as  Daglish,  ex 
parte  (42  L.  J.  Bk.  102 ;  L.  fl.  8  Oh. 
\012)—ihat  a  mortgage  enabling  the  mart' 
gagee  to  sell  trade  fixtures  separately 
requires  to  be  registered  as  a  hiU  of  sale 
under  that  Act^  are  not  limited  to  mortgages 
of  leaseholds,  where  the  mortgagor's  interest 
in  the  land  is  of  a  different  nature  to  his 
interest  in  the  fixtures,  hut  apply  also  to 
mortgages  of  freeholds,  where  iie  fixtures 
are  essentially  parts  of  the  freehold,  and 
pass  by  the  grant. 

By  an  indenture  of  mortgage  dated  in 
March,  1869,  Harper  4k  Taylor  granted 
and  assured  to  Spackman  a  manufactory 
of  which  they  were  owners  in  fee-simple, 
''together  with  the  steam  and  other 
engines  ....  machinery  appliances  fix- 
tures and  chattels  of  every  description 
affixed  to  or  connected  with  the  said 
manufactory  or  which  at  any  time  here- 
after during  this  security  shall  he  affixed 
to  or  connected  with  the  same,"  to  hold 
to  the  use  of  Spackman,  his  heirs  and 
assigns,  subject  to  a  proviso  for  redemp- 
tion thereof.  And  it  was  thereby  declared 
that,  in  the  event  of  default  in  payment 
of  the  sum  advanced  on  the  day  named,  it 
should  be  lawful  for  Spackman  to  sell  the 
same  manu&ctory  or  any  part  thereof^ 
^  with  power  to  sell  all  or  any  part  of  the 
steam  and  other  engines  .  .  .  machinery 
appliances  fixtures  or  chattels  of  any 
description  comprised  in  this  security,  or 
intended  so  to  be,  separately  from  the 
freehold." 

By  an  indenture  dated  in  November, 
1883,  to  which  the  owners  of  the  equity 
of  redemption  were  parties,  the  mortgage 
was,  by  their  request,  transferred  by  Spack- 
man to  the  plaintiff  Johns,  Spackman  by 
their  direction  releasing,  and  they  as  bene- 
ficial owners  conveying  and  confirming  the 
mortgaged  premises,  machinery,  fixtures, 
and  chattels  as  described  in  the  indenture 


of  mortgage,  together  with  "all  and 
singular  the  plant  stock  utensils  articles 
and  things  now  being  or  which  shall  at 
any  time  hereafter  during  the  continuance 
of  this  security  be  in  or  upon  or  belonging 
to  the  said  premises  " ;  to  hold,  as  to  such 
part  as  was  real  estate,  to  Johns  in  fee- 
simple,  and  as  to  such  part  as  *'  was  of  the 
nature  of  personal  estate,*'  to  Johns  ab- 
solutely, with  power  io  sell  any  fixed  or 
movable  machinery  either  with  the  land 
or  separately  therefrom. 

The  equity  of  redemption  of  the  mort- 
gaged premises  became  vested  in  one 
Willis,  who,  in  1897,  executed  a  deed  of 
assignment  for  the  benefit  of  creditors. 
The  defendant  was  the  trustee  of  the  deed. 

By  the  writ  in  the  action  the  plaintiff* 
claimed  to  enforce  by  foreclosure  the 
mortgage  securities  comprised  or  subject 
to  the  indentures  of  1869  and  1883,  and 
an  injunction  to  restrain  the  defendant 
from  removing  or  disturbing  any  machinery 
or  fixtures  affixed  to  the  land,  and  from 
selling  or  disposing  of  the  same. 

The  defendant  contended  that  all  the 
trade  machinery,  except  that  excluded  by 
section  5  of  the  Bills  of  Sale  Act,  1878, 
passed  to  him  under  the  deed  of  assign- 
ment, on  the  ground  that  the  indentures 
of  1869  and  1883  had  not  been  registered 
as  bills  of  sale. 

NewUe,  Q.C.,  and  Vaughan  Hawkins, 
for  the  plaintiff.— The  indenture  of  1883 
was,  in  effect,  a  transfer  of  the  mortgage, 
and  therefore  did  not  require  to  be  regis- 
tered as  a  bill  of  sale  under  section  10  of 
the  Bills  of  Sale  Act,  lS7S—Turquandf 
Ex  parte  ;  Parker,  in  re  [lS85].^  And  the 
original  mortgage  under  which  the  plain- 
tiff derives  title  did  not  require  to  be 
registered  under  the  Act  of  1854.  The 
decisions  under  that  statute  that  a  power 
to  sever  fixtures  makes  a  mortgage  a  bill 
of  sale — such  as  Daglish,  Ex  parte  [l873],^ 
and  Barclay,  Ex  parte  [l874]  * — ^were  cases 
of  mortgages  of  leaseholds,  and  depended 
on  the  lessee's  right  as  against  his  land- 
lord to  remove  trade  fixtures.  Where  the 
mortgagor  was  a  freeholder  he  was  not 
regarded  as  in  possession  of  the  fixtures 

(1)  14  Q.B.  D.  636. 

(2)  42  L.  J.  Bk.  102;  L.  E.  8  Ch.  1072. 

(3)  48  L.  J.  Bk.  137 ;  L.  B.  9  Ch.  676. 
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which  formed  part  of  the  premises  mort- 
gaged— see  the  judgment  of  Mellish,  L.J., 
in  Barclay,  Ex  parte? 

FanoeU,  Q.C.,  and  A.  E.  RfuteU,  for  the 
defendant. — ^The  power  to  sell  the  fixtures 
separately  from  the  land  made  the  mort- 
gage a  bill  of  sale  under  the  Act  of  1854. 
That  was  the  principle  of  the  dedsioos 
under  that  Act,  as  stated  in  Yates^  In  re  ; 
BaUAddor  v.  YaUs  [l8S8]>  Any  separate 
dealing  with  fixtures  constitutes  a  bill  of 
sale — Small  v.  Natiofnal  Provincial  Bank 
efEngUmd  [l894].* 

Neville^  Q.C^  replied. 

RoHEB,  J. — ^The  point  is  one  of  interest 
and  of  some  difl^ulty,  but  as  an  immediate 
decision  is  of  importance  to  the  parties,  I 
do  not  reserve  my  judgment. 

I  think  that  since  the  cases  of  Daglish, 
Ex  parte^^  and  Barclay ^  Ex  parte,^  it  is 
settled  law  that  a  mortgage  which  gives 
the  mortgagee  power  to  sell  trade  fixtures 
separately  from  the  land  amounts  to  a  bill 
of  sale  within  the  Act  of  1854,  so  far  as  it 
concerns  the  fixtures.  It  is  said  that,  on 
examination,  these  decisions  are  seen  to 
depend  on  the  consideration  that  the 
mortgages  in  question  were  by  demise,  the 
mortgagor's  interest  in  the  mortgage 
security  being  that  of  a  lessee  only,  so 
that  his  interest  in  the  land  was  of  a 
different  nature  to  his  interest  in  the 
chattels.  But  I  cannot  find  that  these 
decisions  have  ever  been  treated  as  thus 
limited,  nor  do  I  see  any  reason  for  so 
limiting  them.  The  expression  "bill  of 
eale  *'  includes  a  licence  to  take  possession 
of  personal  chattels,  which  includes  fix- 
tures. It  follows  that  if  a  mortgage  con- 
tains a  licence  to  sell  chattels  qiui  chattels 
— and  a  licence  to  sell  implies  a  licence  to 
seize — the  Act  applies.  Suppose,  for  in- 
stance, that  an  owner  of  land  mortgages 
trade  fixtures  by  a  separate  instrument, 
that  would  clearly  be  a  bill  of  sale.  And 
it  would  be  none  the  less  a  bill  of  sale  if 
the  mortgagor  by  the  same  instrument 
make  a  mortgage  of  freehold  land.  For, 
once  you  gather  from  the  instrument  a 
special  mortgage  of  the  fixtures  by  them- 
selveSy  the  case  oomes  within  the  Act.  I 
may  add  that,  even  if  my  own  opinion 

<4)  67  L.  J.  Ch.  697;  38  Ch  D.  112. 
(5)  63  L.  J.  Ch.  270 ;  [1894]  1  Ch.  686. 


were  otherwise,  I  am  bound  by  the  ex- 
pressiojis  of.  opinion  in  the  Court  of  Appeal 
in  Yaiee,  In  re,*  where  the  members  of  the 
Court  took  the  same  view  as  I  do  of  the 


This  is  decisive,  unless  it  is  open  to  the 
plaintiff  to  contend  that,  in  spite  of  the 
non-registration  of  the  mortgage  as  a  bill 
of  sale,  he  is  still  to  be  regarded  as  having 
a  valid  charge  on  the  fixtures.  But  it  is 
too  late  to  re-open  the  questions  decided  in 
Daglieh^  Ex  parte.^  Once  you  have  a 
mortgage  of  both  land  and  fixtures  as 
chattels,  and  that  mortgage  is,  as  regards 
the  chattels,  equivalent  to  a  bill  of  sale, 
the  mortgagee  can  no  longer  set  up  any 
right  as  mortgagee  to  the  fixtures.  I 
must  therefore  refuse  the  injunction. 

Solicitors — Eyre  Dowlin^  &  Co.,  agents  for 
O.  J.  Jones,  Trowbridge,  for  plaintiff  ;  Rassell, 
Son  &  Cammmg,  for  defendant. 

[Reported  by  H.  F.  Amedros,  I>q^ 
Barritter-at'Law. 


Note.— Under  the  Bills  of  Sale  Act,  1854, 
there  was  no  distinction  between  trade  machi> 
nery  and  other  fixtures.  That  Act  is  repealed 
by  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict, 
c.  31),  8.  23,  with  a  proviso  that,  except  as 
therein  mentioned  with  respect  to  construction 
and  with  respect  to  renewal  of  registration, 
nothing  therein  should  affect  any  bill  of  sale 
executed  before  the  commencement  of  the  Act, 
as  regards  which  the  repealed  Act  should  con- 
tinue in  force.  By  sections  4  and  6  of  the  Act 
of  1878  trade  machinery  is  to  a  certain  extent 
withdrawn  from  the  definition  of  fixtures. 
Unless,  therefore,  this  new  definition  of  trade 
machinery  applies  to  documents  still  governed 
by  the  repealed  Act,  section  7  of  the  Act  of 
1878,  which  was  not  referred  to  in  the  above 
case,  would  seem  to  be  in  point.  That  section 
enacts  that  **  No  fixtures  .  .  shall  be  deemed, 
under  this  Act,  to  be  separately  assigned  or 
charged  by  reason  only  that  they  are  assigned 
by  separate  words,  or  that  power  is  given  to 
sever  them  from  the  land  or  building  to  which 
they  are  affbced  .  .  .  without  otherwise  taking 
possession  of  or  dealing  with  such  land  or 
building  ...  if  by  the  same  instrument  any 
freehold  or  leasehold  interest  in  the  land  or 
bailding  to  which  such  fixtures  are  affixed  .  .  . 
is  also  conveyed  or  assigned  to  l^e  same  per- 
sons or  person. 

"The  same  rule  of  construction  shall  be 
applied  to  all  deeds  or  instruments,  including 
fixtures  .  .  .  executed  before  the  commence- 
ment of  this  Act,  and  then  subsisting  and  in 
force,"  &0. 
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Nov  !•'>      I  DREW,  In  re ;  drew  v.  drew. 

Dec.  15. 

WiU-^Comtruction—Gift  to  "  Wift  "— 

ii  testator  gave  the  reeidvA  of  hie  real 
and  pereonal  estate  upoth  trust  for  sale  and 
to  invest  one-thirteenth  part  thereof  and  pay 
the  resulting  income  to  his  eon  for  his  life, 
and  after  his  decease  ''  unto  the  unfe  of  ray 
said  son  ^*for  her  life,  and  after  her  decease 
to  the  lawful  children  of  his  eon  who  should 
be  living  at  his  {the  eon's)  decease.  The 
will  contained  a  proviso  that  the  thirteenth 
share  so  given  should  be  enjoyed  by  the  son 
only  till  he  ehould  alien  or  incumber  the 
same,  or  become  bankrupt  or  insolvent,  and 
upon  such  event  '*  the  income  of  the  thir- 
teenth  part  or  share  hereinbefore  directed  to 
be  invested  for  my  said  son  and  his  family  " 
should  be  applied  by  the  trustees  at  their 
discretion  for  the  support  of  "  my  said  son, 
his  vjife,  and  children  **  in  su^  manner  as 
they  should  think JU.  At  the  dates  of  the 
will  and  of  the  testators  death  the  son  had 
a  wife  living,  who  subsequently  died,  and 
the  son,  having  married  again,  died,  leav- 
ing his  second  wife  him  surviving  : — Held, 
that  the  widow  was  entitled  to  tlie  income 
of  the  thirteenth  share  during  her  life, 

I^yne'rt  Trust,  In  re  (38  L.  J.  Ch.  471  ; 
L.  R.  8  Eq.  Qb),  followed. 

Burrows'  Trusts,  In  re  (10  L.  T.  184), 
notjolloujed. 

By  his  will  dated  December  7,  1859, 
George  Drew,  after  appoiDting  his  son 
Bichard  William  Drew  and  his  son-in-law 
Charles  Dingwall  executors  thereof,  and 
making  certain  devises  to  his  wife  Mary 
Ann  Drew,  devised  and  bequeathed  all 
the  residue  of  his  real  and  personal  estate 
to  the  said  R.  W.  Drew  and  C.  Dingwall 
upon  trust,  after  payment  of  his  debts  and 
funeral  and  testamentary  expenses,  to  pay 
the  income  arising  from  the  residue  to  his 
wife  for  her  life,  and  after  her  death  to 
stand  possessed  of  certain  freehold  and 
copyhold  estates  for  the  benefit  of  his  son 
George  Henry  Drew  and  otherwise  as 
therein  mentioned,  and  to  pay  out  of  the 
income  of  the  remainder  of  the  trust  estate 
an  annuity  to  his  daughter  Emma  Drew 


for  her  life,  with  power  to  her  to  dispose 
by  will  of  1,000/.  out  of  the  residuary 
trust  estate ;  and  subject  thereto  the  tes* 
tator  directed  his  trustees  during  the  first 
sixteen  years  immediately  succeeding  his 
decease  to  pay  one- thirteenth  part  of  the 
income  of  the  trust  estate  to  his  son 
Beriah  Harvey  Drew  for  so  many  years 
of  the  said  sixteen  years  as  he  should  live, 
and  after  his  death  to  his  wife  during  the 
remainder  of  the  said  term  of  sixteen  years 
in  case  she  should  so  long  live,  and  after 
her  death  to  the  children  of  his  son  who 
should  be  living  at  his  (the  son's)  death 
as  therein  mentioned ;  and  the  testator 
further  directed  that  after  the  expiration 
of  the  said  term  of  sixteen  years  the  trus- 
tees should  sell  and  convert  the  residuary 
trust  estate,  and  stand  possessed  of  the 
net  moneys  arising  from  such  sale  and 
conversion  upon  trust,  as  to  one  thirteenth 
part  thereof,  to  invest  the  same  as  therein 
mentioned,  and  to  pay  the  annual  income 
to  his  son  B.  H.  Drew  for  his  life,  and 
after  his  decease  '^  unto  the  wife  of  my 
said  son  for  and  during  her  natural  life 
for  her  separate  inalienable  use,  and  from* 
and  after  her  decease  upon  trust  to  pay 
such  interest,  dividends,  and  income  to> 
the  lawful  child  or  children  of  my  said  son 
Beriah  Harvey  Drew  who  shall  be  living 
at  his  decease,  and  who  shall  live  to  attain 
the  age  of  twenty- one  years,"  with  a  gift 
over  to  the  other  children  of  the  testator 
in  de&ult  of  children  of  B.  H.  Drew 
attaining  a  vested  interact. 

The  will  proceeded  as  follows:  "Pro- 
vided and  I  do  declare  it  to  be  my  will 
that  that  part  and  share  of  the  rents  and 
profits  dividends  and  income  hereinbefore 
provided  for  my  said  son  Beriah  Harvey 
Drew  and  also  the  thirteenth  part  or  share 
of  the  nett  moneys  arising  &om  the  sale  of 
my  residuary  estates  and  property  herein- 
before directed  to  be  invested  for  his 
benefit  for  his  life  are  so  respectively  by 
me  given  and  provided  for  him  and  shall 
be  had  and  enjoyed  by  my  said  son  only 
until  he  shall  alien  or  attempt  to  alieni 
charge  or  incumber  the  same  or  any  part 
thereof  or  until  he  shall  become  bankrupt 
or  insolvent  within  the  meaning  of  any 
Act  of  Parliament  or  do  or  commit  any  act 
whereby  the  same  benefits  would  but  for 
this  limitation' become  payable  to  or  vested 
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in  any  other  person  or  persons  official  or 
otherwise  and  after  the  determination  of 
the  interest  so  given  or  intended  for  my 
said  son  Beriah  Harvey  Drew  Upon  trust 
that  the  said  trustees  or  trustee  for  the 
time  being  do  and  shall  retain  and  keep 
in  their  own  hands  the  share  of  and  in 
the  surplus  rents  and  profits  interest 
dividends  and  income  and  the  interest 
dividends  and  income  of  the  thirteenth 
part  or  share  hereinbefore  directed  to  be 
invested  for  my  said  son  Beriah  Harvey 
Drew  and  his  &mily  and  every  part  there- 
of for  the  purpose  of  applying  the  same  in 
or  towards  the  maintenance  and  support 
of  my  said  son  Beriah  Harvey  Drew  his 
%vife  and  children  at  such  time  or  times 
and  in  such  manner  and  in  such  propor- 
tions as  the  said  trustees  or  trustee  e^all 
in  their  or  his  entire  discretion  think  fit 
or  otherwise  in  paying  the  same  to  any 
one  or  more  of  my  other  children  or  their 
respective  issue." 

The  testator  died  on  October  22,  1862, 
and  his  will  was  duly  proved  on  November 
27  following. 

At  the  dates  of  the  will  and  of  the 
testator's  death  Beriah  Harvey  Drew  and 
Maria  his  wife,  to  whom  he  was  married  in 
1850,  were  both  living.  Maria  Drew  died 
July  11,  1889. 

On  April  5,  1890,  Beriah  Harvey 
Drew  married  again,  and  died  on 
February  16,  1898,  leaving  Sarah  Ann 
Drew  his  widow  surviving. 

On  July  7,  1898,  the  present  trustees 
of  the  testator's  estate  issued  an  origin- 
ating summons  for  the  determination  of 
the  question  whether  upon  the  true  con- 
struction of  the  will  the  income  of  one 
thirteenth  part  of  the  fund  had  become  on 
the  death  of  Beriah  Harvey  Drew  pay- 
able to  Sarah  Ann  Drew. 

E.  J,  Payne^  for  the  summons. 

S.  Dickinson^  for  persons  entitled  in  der 
fault  of  children. — ^The  widow  is  not  en- 
titled to  the  income  during  her  life.  The 
gift  was  only  to  the  wife  living  at  the 
testator's  death.  It  is  a  settled  rule  of 
construction  that  the  ''  wife  "  of  a  named 
person  means  the  wife  then  living,  who 
answered  that  description  at  the  time^ 
Jarman  on  WiUa  (5th  ed.),  p.  303; 
Theobald  on  WiUs  (4th  ed.),  p.  229 ;  Bore- 


ham  V.  Bignall  [1850],^  Radford  ▼.  WiXUe 
[l87l],*  Burrotoi  TrusU,  In  re  [l864],'  and 
Firth  V.  Fielden  [i874].*  THe  present 
gift  was  a  vested  indefeasible  one  to  the 
person  who  was  then  the  wife  of  the  son, 
not  a  contingent  one  to  any  one  who 
might  become  his  wife.  The  authorities 
fieivour  this  view,  and,  as  regards  the  tes- 
tator's probable  intention,  it  is  more 
likely  he  meant  the  wife  whom  he  knew 
than  some  one  he  did  not. 

Stewart-SmUh^  for  the  widow.  —  The 
general  principle  is  not  denied,  but  it 
does  not  apply  here.  This  is  a  gift  not 
only  to  the  person  who  was  the  son's  wife 
when  the  will  was  made,  but  to  any  per- 
son who  should  be  his  wife  at  any  time ; 
this  is  shewn  by  there  being  a  gift,  after 
the  death  of  the  wife,  to  her  children, 
which  must  mean  the  children  of  any  wife, 
and  it  must  be  supposed  that  it  was  in- 
tended to  include  in  the  benefit  of  the 
wife's  gift  the  mother  of  those  children 
— Lyne'8  Trusty  In  re  [1869].'^ 

[Stirling,  J. — Burrowe"  TruaU^  In  re,* 
does  not  seem  to  have  been  brought  to 
Vice-Chancellor  Malins'  notice  in  that 
case.] 

Burrows'  TruetSy  In  re,^  was  a  case  of  a 
very  peculiar  will.  Another  indication 
that  the  testator  meant  to  benefit  any 
wife  is  found  in  the  bankruptcy  cesser 
clause — Longworih  v.  Bellamy  [l87l].^ 
The  wife  and  children  constitute  a  class, 
and  the  class  is  ascertainable  at  the  son's 
death,  and  includes  any  wife. 

S.  Dickinson  replied. 

Stirling,  J. — This  is  a  case  not  alto- 
gether easy  to  determine,  having  regard 
either  to  the  state  of  the  authorities 
or  to  the  general  principles  on  which 
it  has  to  be  decided.  It  arises  on  the 
question,  what  person  was  intended  by 
the  testator  when  he  speaks  of  the  wife  of 
one  of  his  sons  to  whom  he  gives  an  in- 
terest in  part  of  his  property  ?  [His  Lord- 
ship stated  the  facts  and  the  material 
parts  of  the  will  set  forth  above,  and 
continued :] 

(1)  19  L.  J.  Ch.  461 ;  8  Hare,  131. 

(2)  41  L.  J.  Ch.  19 ;  L.  R.  7  Ch.  7. 

(3)  10  L.  T.  184. 

(4)  22  W.  R.  622. 

r5)  38  L.  J.  Ch.  471 ;  L.  R.  8  Eq.  65. 
(6)  40  L.  J.  Ch.  513. 
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As  regards  the  rale  of  law,  the  propo- 
sition which  is  admitted  is  that  prima 
Jaeiej  where  the  wife  of  a  person  is  spoken 
of,  and  that  person  is  married  at  the  date 
of  the  will,  in  the  absence  of  any  context 
the  wife  at  that  time  is  the  beneficiary 
who  is  intended.     That  was  not  contested 
by  the  counsel  at  the  Bar.   The  sole  ques- 
tion is  whether  there  is  anything  in  the 
context  sufficient  to  take  this  case  out  of 
the  general  rule.     For  that  purpose  two 
circumstances  are  relied  upon  :  First,  it  is 
said  that  the  gift  to  the  children  of  B.  H. 
Drew  necessarily  includes  the  children  of 
any  wife,  because  they  are  described  as  his 
children,  and  the  class  is  limited  to  those 
living  at  B.  H.  Drew's  death.     It  is  said 
that,  as  the  children  who  are  intended  to 
be  benefited  are  the  children  of  any  wife, 
it  would  be  an  extraordinary  thing  if  the 
gift  to  the  wife  who  is  intended  to  take  an 
interest  if  she  survives  him  should  not 
include  a  person  living  at  the  death.    The 
next  objection  is  that,  in  the  clause  which 
provides  for  the  destination  of  the  income 
of  the  one  thirteenth  share  on  alienation 
and   bankruptcy,  B.  H.  Drew,  his  wife 
and  children,  are  designated  as  the  objects 
of  the  discretionary  trust,   and   it   was 
hardly  argued  that  the  wife  intended  was 
not  to  include  a  second  wife  ;  but  it  was 
«aid  that  that  clause  did  not  throw  any 
light  on  the  previous  gift,  and  only  ope- 
rated on  the  income  which  would,  but  for 
the  alienation  or  bankruptcy,  have  come 
to  the  son  during  his  life. 

With  regard  to  the  authorities,  the 
matter  stands  in  a  somewhat  peculiar  posi- 
tion. The  two  cases  which  were  principally 
relied  on  in  support  of  his  argument  by  coun- 
sel for  the  persons  claiming  adversely  to 
the  wife  are  ^o^ord  V.  WiUis^  sxiA  Firih 
V.  Fielderij*  and  these  clearly  establish  the 
first  proposition  which  I  have  stated,  and 
which  is  not  disputed.  As  to  the  eiSect  of 
the  first  element  contained  in  the  objection 
to  it — namely,  that  the  gift  to  the  son's 
children  means  all  his  children  by  what- 
ever wife — the  authorities  seem  to  be 
conflicting.  There  is  the  decision  of 
Vice-Chancellor  Kindersley  in  BurrowB* 
Truitiy  In  re,'  where  a  testator  gave  pro- 
perty by  his  will  to  his  brother  William 
BoiTowSy  and  after  his  death  to  his  chil- 
dren, and  directed  that  if  the  wife  of  his 
brother  survived  her  husband  she  should 


enjoy  the  property  for  her  life,  and  the 
division  should  not  take  place  till  after 
her  death  ;  and  it  was  held  that  the  gift 
to  the  wife  of  William  Burrows  applied 
to  the  wife  who  was  living  at  the  time  of 
the  will,  and  not  to  any  wife  whom  he 
might  afterwards  marry.  On  the  other 
hand,  there  is  Lyne*8  Trust,  In  r«,*  before 
Vice-chancellor  Malins  (in  which  case, 
unfortunately.  Burrows*  Trusts,  In  re,'  was 
not  brought  to  the  Vice-Chancellor's  at- 
tention), where  a  testator  gave  800/.  to 
trustees  to  pay  the  dividends  to  his  son 
for  life,  and  after  his  decease  to  transfer 
the  capital  unto  and  equally  between  and 
amongst  the  wife  of  his  son  (in  case  she 
should  survive  him)  and  all  and  every  the 
child  and  children  of  his  son  equally  upon 
their  attaining  twenty-one  ;  at  the  date  of 
the  will  the  son  had  a  wife  and  one  child, 
but  the  wife  died  before  the  testator; 
after  the  testator's  death  the  son  married 
again,  and  died  leaving  a  %vidow,  who 
claimed  to  be  entitled  to  a  moiety  of  the 
fund  equally  with  the  only  child  of  the 
son  ;  and  it  was  held  that  the  gift  was  to 
a  class  consisting  of  ail  the  children  of 
the  son  and  any  wife  who  survived  him. 

As  regards  the  second  element  of  the 
objection,  two  authorities  have  been  cited, 
neither  of  which,  perhaps,  is  very  directly 
in  point.  One  is  Langworth  v.  BsUamy^ 
where  a  testator  left  his  property  to  trus- 
tees in  trust  as  to  diffen^nt  portions  of  it 
for  each  of  his  children  for  life,  and  after 
the  death  of  each  child  for  its  issue,  with 
a  gift  over  of  the  share  of  any  child  dying 
without  issue  to  the  other  children  and 
their  issue,  and  declared  that  if  any  of  his 
sons  should  become  bankrupt  his  life 
estate  should  cease  as  if  he  were  dead, 
and  during  the  remainder  of  his  life  the 
trustees  should  apply  the  income  to  which, 
but  for  such  forfeiture,  he  would  have 
been  entitled  for  the  benefit  of  the  wife 
and  children  of  such  son  in  such  manner 
as  the  trustees  should  think  fit.  One  of 
the  testator's  sons  was  married  at  the 
time  of  the  testator's  death;  he  subse- 
quently became  bankrupt;  his  wife  died 
leaving  him  without  issue ;  and  he  married 
again,  and  had  two  children ;  and  it  was 
held  that  the  trust  for  the  wife  and 
children  of  the  bankrupt  son  revived  as 
soon  as  there  came  to  be  any  wife  or  child 
to  take  under  it.    That  case  is  open  to 
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the  observation  that  some  of  the  legatees 
vrere  unmarried.  The  other  case  is  Bore- 
ham  V.  BignaU^^  which  was  a  case  of  a 
very  peculiarly  worded  will,  and  where  the 
Yioe-Chanoellor  held,  as  he  says,  with 
regret,  that  the  gift  did  not  extend  to  a 
second  wife ;  but  he  seems  to  have  thought 
that  if  it  had  not  been  for  the  special 
circumstances  which  are  mentioned  in  the 
judgment,  he  might  have  come  to  a  dif- 
ferent decision. 

Now  I  have  to  apply  the  rule  to  the 
case  before  me,  and  to  say  what  the  effect 
of  the  two  elements  which  I  have  to  con- 
sider is  upon  my  mind.  The  effect  on  my 
mind  is  that  the  testator  meant  any  wife 
of  the  son.  Whether  I  could  have  come 
to  that  conclusion  if  the  first  element 
alone  had  existed — in  the  conflicting  state 
of  the  authorities — it  is  needless  for  me 
to  say ;  but  I  do  rely  on  the  statement  of 
the  way  the  testator  provides  for  the  in- 
come to  be  dealt  with  in  case  of  bank- 
ruptcy or  alienation.  It  is  to  be  applied 
in  or  towards  the  support  of  B.  H.  Drew 
and  his  wife  and  children.  I  think  there 
the  testator  plainly  meant  any  wife.  I 
cannot  think  he  meant  that,  if  children  of 
a  second  wife  were  to  be  provided  for,  the 
second  wife  herself  was  to  be  excluded. 
Then  what  light  does  this  throw  on  the 
construction  of  the  prior  part  of  the  will  1 
The  testator  speaks  of  the  one  thirteenth 
part  which  is  "hereinbefore  directed  to 
be  invested  for  my  said  son  Beriah  Harvey 
Drew  and  his  family."  "  Family  "  is 
there  used  in  a  wide  sense,  and  would 
include,  I  think,  any  wife  of  B.  H.  Drew 
for  the  time  being,  and  that  is  shewn  by 
the  direction  which  follows  that  the  income 
is  to  be  applicable  for  the  benefit  of  his 
son,  "his  wife  and  children."  It  seems 
to  me,  looking  at  the  whole  will,  that 
there  is  sufficient  context  to  take  the  case 
out  of  the  general  rule,  and  that  the 
second  wife  is  entitled  for  life. 


Solicitors — Willcinsoii  &  Son,  for  plaintiffs  and 
defendants  other  than  widow;  Alexander 
Pope,  for  widow. 

[Iteported  hy  Arthur  Larcrencc,  Etq.i 
Barritter-iU'Laru. 


BOMER,    J. 

1898. 
May  18,19,24,25.  ^chetwynd  «.  allek. 
Nov.  1,  2,  3,  4. 
Dec.  20. 

Mortgage — Loan  to  Pay  Off— Mortgagor- 
Trustee — Equitable  Mortgage  to  Secure 
Loan  —  Redemption  by  True  Owner  — 
Rights  of  Lender — Release — Merger, 

Money  was  lent  to  a  mortgagor  on  his 
promise  to  pay  off  a  mortgage  and  transfer 
it  to  the  lender.  The  borrower  suppressed 
tlie  fact  that  he  was  trustee  for  his  wife  of 
the  property  mortgaged.  He  applied  some 
of  the  money  in  part  payment  of  the  mort- 
gage debt,  and  gave  the  lender  an  equitable 
mortgage  of  the  property  to  secure  repay- 
ment of  the  loan.  In  an  action  by  his  wife 
to  redeem  the  charges  onher property ^ — Hel(l, 
that  a  charge  thereon  subsisted  in  favour  of 
the  lender  to  the  extent  the  loan  had  been 
applied  in  paying  off'  the  mortgage,  the 
equitable  mortgage  to  the  lender  not  oper- 
ating as  a  release  or  eactinguishment  of  the 
charge,  nor  causing  it  to  become  merged 
therein. 

Redemption  action. 

The  fiusts  were  stated  in  the  judgment 
as  follows  :  Prior  to  November,  1892,  Mr. 
Chetwynd  held  a  property  called  the 
"  Cedars  "  as  trustee  for  his  wife,  the  plain- 
tifif,  and  he  held  a  property  called  the 
*' Biding  School"  in  his  own  right. 
These  properties,  he  had,  with  the  consent 
of  his  wife,  mortgaged  to  Mr.  Terrell  for 
2,000t  In  November,  1892,  Chetwynd 
came  to  the  defendant  Mynors  and, 
without  disclosing  the  fiust  that  tho 
Cedars  belonged  to  Mrs.  Chetwynd,  and 
that  the  charge  on  that  property  was  also 
charged  on  the  School  and  was  for  a  sum 
exceeding  1,200/.,  he  represented  to 
Mynors  that  he  wanted  to  borrow  from 
him  1,200/.  in  order  to  pay  off  an  exist- 
ing mortgage  for  that  amount  on  the 
Cedars,  and  he  expressly  stated  that 
Mynors  should  have  a  transfer  of  the 
mortgage.  Chetwynd  further  represented 
that  he  expected  to  repay  the  amount 
shortly  out  of  a  larger  sum  which  he 
hoped  to  raise  later  on  by  a  mortgage  of 
the  Cedars  and  other  property.    On  the 
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ikith  and  footing  of  these  representations 
Mynors  advanced  the  1,200Z.  Chetwynd 
applied  IfiOQL,  part  of  this  1,200/.,  in 
paying  to  Terrell  part  of  his  principal 
sum  of  2,000/.  A  correspondence  then 
ensued,  and,  by  letter  of  January  16, 
1893,  Chetwynd  informed  Mynors  for  the 
first  time  that  the  1,200/.  did  not  entirely 
fMty  off  Terrell's  charge.  And  thereupon, 
on  the  same  day,  Chetwynd  executed  a 
mortgage  on  the  Cedars  to  Mynors  to 
secure  the  1,200/.  and  other  sums,  the 
mortgage  reciting,  as  the  fact  was,  that 
the  1,200/.  had  recently  been  advanced 
to  enable  Chetwynd  to  pay  off  a  then 
existing  mortgage.  As  Mynors  did  not 
then  know  that  the  Cedars  belonged  to 
Mrs.  Chetwynd,  the  mortgage  on  the  face 
of  it  said  nothing  about  the  &ct  of  the 
money  having  also  been  advanced  on  the 
promise  by  Chetwynd  that  Mynors  should 
Jbave  a  transfer  of  the  mortgage  to  be 
paid  off  with  the  1,200/. 

J^eville,  Q.C.t  and  MaoSwinney,  for  the 
plaintiff. 

FarweUf  Q.C.,  and  Mark  JRomer,  for  the 
defendant  Mynors. 

ZeveU.Q.C.ySindH.S.  Theobald;  Leigh 
dare  ;  and  T,  L,  HiggiJis,  for  other  parties. 

Dec.  20. — RoMEB,  J.,  after  stating  the 
&ct8,  continued  :  I  have  to  consider  what 
Mynors'  rights  are.  Now,  in  my  opinion, 
when  Mynors  advanced  the  1,200/.  on  the 
representations  and  promise  above-men- 
tioned, and  the  1,000/.  was  applied  in 
part  payment  to  Terrell,  the  charge  on 
the  Cedars  and  School  to  the  extent  of 
the  1,000/.  was  kept  alive  in  equity  in 
favour  of  Mynors,  so  far  as  that  could  be 
done  without  prejudicing  Terrell  or  the 
plaintiff.  So  ^r  as  Chetwynd  was  con- 
cerned, he  could  not  complain  that  the 
charge  was  kept  alive  also  on  the  School, 
seeing  that  it  was  by  his  fraud  that  the 
true  facts  as  to  Terrell's  charge  were  kept 
hidden  from  Mynors.  As  regards  Terrell, 
he  clearly  was  not  prejudiced,  for  the 
balance  of  his  mortgage  debt  had  priority 
over  Mynors'  charge.  And  as  regards 
the  plaintiff,  she  was  not  prejudiced,  so 
long  as  no  extra  costs  were  thrown  on 
the  Cedars  by  re<a9on  of  the  original  morc- 
VoL.  68.— Chang. 


gage  debt  of  2,000/.  being  divided  aa 
between  Terrell  and  Mynors  (and  this  I 
can  provide  for),  and  provided  that  as 
between  the  School  and  the  Cedars  the 
former  remained  primarily  liable  for  the 
debt  as  between  her  and  her  husband. 
This  primary  liability  clearly  became 
in  no  way  affected  merely  because  the 
1,000/.  debt  and  the  securities  for  the 
same  became  the  property  of  Mynors,  and 
not  of  Terrell.  Of  course,  by  subsequent 
events  the  School  might  have  been  so 
dealt  with  to  the  prejudice  of  the  plaintiff 
as  to  prevent  Mynors  from  asserting  his 
equitable  right  to  the  benefit  of  the  1,000/. 
debt  and  securities  for  the  same.  But, 
fortunately  for  him,  when  the  plaintiff 
came  to  assert  her  rights,  the  School 
was  still  available  to  the  plaintiff  as  the 
primary  security  for  the  2,000/.  charged 
with  her  assent,  and  Mynors  acknow- 
ledges the  primary  liability  of  the 
School.  The  case,  so  far,  is  not  with- 
out authority  to  support  the  view  I 
have  taken.  I  refer  to  Patten  v.  Bond 
[i889],*  which  was  decided  by  Mr.  Justice 
Kay  on  three  separate  grounds,  and  one 
of  those  grounds  was  based  on  the  principle 
which  I  havd  given  effect  to  in  this  case. 

The  next  question  is  whether  Mynors 
lost  the  benefit  of  his  equitable  security 
arising  under  the  circumstances  above- 
mentioned  by  taking  the  mortgage  of 
January  16,  1893.  I  cannot  see  why  I 
should  hold  that  he  did.  The  mortgage 
of  January  16,  1893,  was  not  a  legal 
mortgage,  so  there  was  no  merger  of  a 
lower  security  in  a  higher.  Of  course,  if 
the  mortgage  had  been  a  legal  one,  Mynors 
would  have  held  freed  from  the  plaintiff's 
equity,  seeing  that  he  would  have  acquired 
the  lejral  estate  without  notice  of  the 
plaintiff's  rights.  The  existence  of  the 
equitable  charge  of  January  16,  1893,  for 
the  1,200/.  is  quite  compatible  with  the 
CO- existence  of  the  equitable  charge  for 
the  1,000/.  The  charge  of  January  16, 
1893,  did  not' operate  as  a  release  or  ex- 
tinguishment of  the  prior  charge.  The 
recital  in  the  charge  of  January  16, 1893, 
as  to  how  the  1 ,2()0/.  came  to  be  advanced 
is  not  antagonistic  to  the  fact  that  the 

•    (1)  COL.  T.  583. 
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advance  was  also  on  terms  that  Mynors 
should  have  the  benefit  of  the  prior 
charge.  And  certainly  Mjnors  cannot  be 
held  to  have  lost  the  benefit  of  his  prior 
charge  because,  by  reason  of  the  fraud  of 
Chetwynd,  he  may  have  been  ignorant  of 
his  exact  rights,  or  of  the  necessity  for 
preserving  them.  Nor  can  I  see  any  rea- 
son for  presuming  merger  of  the  sequrities. 
The  debts  secured  were  not  identical,  the 
debt  first  secured  being  1,000^.  and  that 
secondly  secured  1,200^. ;  and  the  securities 
were  not  identical,  the  first  security  being 
on  the  Cedars  and  the  School,  and  the 
second  security  being  on  the  Cedars  alone. 
The  Courts  do  not  hold  merger  to  take 
place  under  such  circumstance — see,  for 
example,  cases  at  law,  Norfolk  Railway  v. 
Maxinamara  [1849]  ^  and  HolmeB  v.  Bell 
[l84l].^  Ana  there  is  no  merger  at  law 
even  of  a  lower  in  a  higher  security  if  the 
remedy  given  by  the  latter  is  not  co-ezten- 
sive  with  that  given  by  the  former — see 
BeU  V.  Bamks  [i84l].^  And  in  the  case 
before  me  there  is  another  ground  on 
which  no  merger  should  be  held  to  take 
place — namely,  that  the  second  charge 
was  inefiectiml,  owing  to  its  not  being 
binding  on  the  plaintiff,  the  true  owner  of 
the  property,  and  a  good  prior  security 
will  not  be  held  to  merge  in  a  later  in- 
operative one.  I  therefore  hold  and  de- 
clare that  Mynors  is  entitled,  as  against 
the  plaintiff,  to  the  extent  of  1,000^. 
principal  and  interest,  to  a  charge  upon 
the  Cedars ;  but  so  that  the  School  is  to 
be  the  primary  security,  and  so  that  the 
mortgagee's  costs  be  not  unduly  thrown 
on  the  Cedars  by  reason  of  the  original 
mortgage  debt  of  2,000Z.  given  to  Terrell 
having  become  divided  between  him  and 
Mjmors.  I  should  add  that  though,  in 
the  hands  of  Terrell,  the  1,000^.  bore  in- 
terest at  a  higher  rate,  yet  in  the  hands 
of  Mynors  I  think  it  ought  only  to  bear 
interest  at  the  rate  he  agreed  to  charge — 
namely,  5  per  cent. 

The  above  decision  renders  it  unneces- 
sary for  me  to  consider  whether  Mynors 
ooidd  have  been  held  entitled  as  above  on 
other  grounds,  such  as  that  based  on  the 
principle  of  subrogation  or  on  the  general 

(2)  3  Ex.  628. 

(3)  3  Man.  &  G.  213;  3  Scott  N.  R.'479. 

(4)  3  Man.  k  G.  258 ;  3  8cott;N.  B.  497. 


doctrine  that  the  plaintiff  coming  to  the 
Court  for  equitable  relief  could  be  put  <»i 
terms. 


Solicitors — Lnmley  &  Lumley»  for  plaintiff; 
Pontif ex,  Hewitt  &  Pitt,  and  Colyer  &  Colyer, 
for  defendants. 

[R&ported  hy  B.  F,  Amsdm^  Et^^ 
Barriiter^at'Law. 


[IN  THE   COURT  OF  APPEAL.] 


LiXDLEY,   M.R. 

DONALDSON 

HlGBY,   L.J. 

V,  SOUTH 

Vaughan  Williams,  L.J. 

»      SHIELDS 

1899. 

OOEPOEA- 

Jan.  11,  12.             J 

TION. 

Looal  Government  —  Improvements  — 
Street  Works — Compulsart/  Powere — De-^ 
viation — Pvhlio  Benefit — Recoupment — 
Land  nwt  Actually  Required  for  Works — 
South  Shields  Corporation  Act,  1896  (59  i: 
60  Viot.  c.  I). 

By  a  private  Act  of  Parliament  a  cor- 
poration were  authorised  {inter  alia)  to 
make  certain  ^^ street  works''  within  the 
limits  oflcOeral  deviation  shewn  on  their 
deposited  flans;  and  to  take  ^^fcr  the  pur- 
pose of  the  street  works  the  lands  shewn  on 
the  deposited  plans  in  connection  thereunth 
and  which  they  may  require  for  the  pur- 
poses ilv&reof  respectively  " ; — Held,  on  the 
construction  of  the  entire  Act,  that  it  did 
not  authorise  the  corporation  to  teJce  land 
sliewn  on  the  plans,  hut  not  actually  re- 
quired for  street  works,  for  the  purpose  of 
re-sMing  the  same  (U  a  profit. 

Appeal  from  a  decision  of  North,  J. 
(reported  ante,  p.  102). 

By  the  South  Shields  Corporation  Act, 
1896,  the  defendants  were  authorised  to 
make  and  maintain  certain  street  works 
which  were  separately  described  to  the 
number  of  twenty.  The  work  which 
formed  the  subject  of  the  action  was 
number  15,  "a  widening  of  Fowler  Street 
on  the  west  side  thereof."  In  executing 
the  street  works  the  defendants  were  au- 
thorised to  deviate  laterally  within  the 
limits  of  deviation  shewn   oh  their  de- 
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posited  plans.  Section  41  gave  them 
power  to  '^  enter  upon  take  and  use  all  or 
any  part  of  the  lands  following  shewn  on 
the  deposited  plans  and  described  in  the 
deposited  book  of  reference  (that  is  to 
say): — (I)  for  the  purpose  of  the  street 
-works  the  lands  shewn  on  the  deposited 
plans  in  connection  therewith  and  which 
they  may  require  for  the  purposes  thereof 
respectively.''  The  corporation  were  also 
empowered  to  use  their  own  lands  for  the 
purposes  of  the  Act,  and  retain  or  sell 
lands  acquired  under  the  Act,  and  apply 
moneys  obtained  from  such  sale  in  the 
purchase  of  property  to  be  acquired  under 
the  Act.  The  Act  incorporated  the 
Iiands  Clauses  Acts  and  the  Eailways 
Clauses  Act,  1845.  It  was  divided  into 
eighteen  parts,  and  referred  to  tramways, 
quays,  parks,  infectious  diseases,  police, 
and  other  things.  By  the  financial  pro- 
visions in  part  17,  power  was  given  to  the 
defendants  to  borrow  money  in  various 
-ways,  including  a  power  to  borrow  on  the 
security  of  the  district  fund  and  general 
district  rate  for  street  purposes ;  but  no- 
thing was  said  about  taking  land  merely 
for  the  purpose  of  re-selling  it. 

The  defendants  claimed  that  under  the 
Act  they  were  authorised  to  take  the 
-whole  of  a  property  belonging  to  the 
plaintiff,  of  which  only  a  portion  was 
shewn  as  within  the  line  of  lateral  devia- 
tion on  the  deposited  plans,  and  they 
-wrote  to  her  solicitors  that  "  such  portion 
of  the  property  as  may  not  be  actually 
required  to  be  added  to  the  street  the 
corporation  require  to  take  in  order  that 
they  may  possess  the  frontage  to  the 
street,  and  sell  the  same  so  as  to  recoup 
themselves  in  part  for  the  cost  of  the 
improvement." 

The  plaintiff  brought  an  action,  and 
North,  J.,  granted  an  interim  injunction 
restraining  the  defendants  from  taking 
any  part  of  the  property  outside  the  line 
of  limit  of  lateral  deviation,  or  any  land 
of  the  plaintiff  not  required  for  the  street 
works  in  question. 

The  defendants  appealed. 

C.  A,  CrippSj  Q.C.f  and  Leigh  Clare, 
for  the  appelbmts. 

Bawlinsy  Q.C.,  and  WaggeU,  for  the 
plaintiff. 


The  arguments  are  sufficiently  stated 
in  the  report  in  the  Court  below. 

LiNDLET,  M.B.,  said  that  the  frame  of 
the  special  Act  did  not  support  the  con- 
tention of  the  appellants.  It  was  divided 
into  separate  parts,  one  of  which  con- 
sisted of  financial  powers  and  provisions, 
and  this  part  did  not  contain  any  power 
for  the  corporation  to  take  land  simply  fot* 
the  purpose  of  selling  it  at  a  profit.  One 
would  have  expected  that  such  a  power 
would  have  been  found  in  the  financial 
part  of  a  carefully  drawn  Act  like  this, 
and  not  left  to  be  implied  from  the  sec- 
tions relating  to  engineering  works.  It 
was  impossible  to  construe  those  sections 
as  conferring  a  power  to  take  land  not 
wanted  for  the  works,  but  simply  for  the 
purpose  of  diminishing  the  expense  of  the 
works  by  re- selling  it  at  a  profit.  On  the 
construction  of  the  entire  Act  the  cor. 
poration  had  no  such  power,  and,  inas- 
much as  they  admitted  that  they  wanted 
to  take  this  land  only  in  order  to  raise 
money,  it  was  not  necessary  to  consider 
whether  they  might  have  taken  it  for  the 
purpose  of  the  street  works  or  whether 
the  injunction  went  too  fiir  in  that  respect. 
In  GaUotoay  v.  London  CorporcUian  [iS66]  ^ 
the  broad  features  of  the  case  were  dif- 
ferent, and  power  was  given  to  take  land 
*^  for  the  purposes  of  the  Act "  instead  of 
"  for  the  purpose  of  the  street  works." 
The  parties  had  agreed  to  treat  this  as  an 
appeal  from  the  tnal  of  the  action,  so  the 
injunction  would  be  made  perpetual. 

HiQBT,  L.J.,  gave  judgment  to  the  same 
effect. 

Vaughan  Williams,  L.J.,  concurred. 
Appeal  diamiseed. 

Solicitors — Speechly,  Mumford  k  Rodgers, 
agents  for  Town  Clerk  of  Boath  Shields, 
for  appellants ;  Clarke,  Bawlins  Sc  Co.,  agents 
for  Moore  k  Armstrong,  South  Shields,  for 
plaintiff. 

{Reported  hy  H,  C.  Ropci\  Etq. 
Barrister-at'Laio. 


(1)  36  L.  J.  Ch.  477 ;  L.  R.  1  H.L.  34. 
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[IN  THE  CODBT  OF  APPEAL.] 
LiNDLEY,   M.R.  \  CIVIL,    NAVAL, 

ChITTY,  L  J.  j        AND       MILI- 

Vaughan  Williams,  L. J.  >    tabt    out- 

1898.  I        FITTERS, 

Dec.  14.  J      LiM.,  In  re. 

Company — Winding-up — Report-—  Puh* 
lio  Examination  —  Jwriadiciion  —  Suffi- 
ciency  of  Report — "  Concerned  in  promo- 
tion " — Companies  {Winding-up)  Act,  1890 
(53  A  54  Vict.  c.  63),  «.  ^--Companies 
(Winding-up)  Rules,  1890,  rule  69. 

In  order  to  give  jurisdiction  to  make  an 
order  for  the  public  examination  of  any 
person  under  seotion  S  of  the  Companies 
(Winding-up)  Act,  1890,  the  further  report 
of  the  official  receiver  mentioned  in  sub- 
section 2  of  section  8  must  state  the  manner 
in  which  the  company  was  formed,  give  the 
facts  which  in  his  opinion  shew  that  fraud 
has  been  committed,  express  his  opinion 
thcU  there  has  been  fraud  by  the  individual 
sought  to  be  examined,  and  also  shew  how 
that  individual  is  connected  vnth  the  facts. 
The  report  need  not  shew  that  the  charge  is 
proved,  but  only  that  there  is  sufficient  basis 
for  the  opinion  of  the  official  receiver. 

The  report  ought  not  to  state  that  the 
person  sought  to  be  examined  was  **  con- 
cerned in  the  promotion  "  of  the  company, 
but  should  use  the  words  of  section  8,  sub- 
section 3,  '*  taken  part  in  the  promotion" 

Barnes,  Ex  parte  (65  L.  J.  Ch.  394 ; 
[I896J  A.C.  liS),con8idered  and  explained. 

This  was  on  appeal  from  a  decision  of 
Wright,  J.,  refusing  to  discharge  an 
order  which  had  been  made  for  the  public 
examination  of  Mr.  H.  Y.  Long.  The 
question  in  dispute  was  whether  the 
official  receiver's  further  report  was 
sufBicient  within  section  8  of  the  Com- 
panies (Winding-up)  Act,  1890,  to  give 
the  Court  jurisdiction  to  miake  the  order. 

The  official  receiver  made  his  further 
report  on  July  16,  1898.  He  stated  in 
the  first  clause  that  the  Civil,  Naval,  and 
Military  Outfitters,  Lim.,  was  registered 
on  July  19,  1897,  with  the  nominal 
<»pital  of  90,000  preference  and  90,000 
ordinary  shares  of  II.  each,  to  take  over 
and  carry  on  the  basiness  of  W.  Cater  & 
Co.  and  other  firms.  The  report  pro- 
ceeded : 


''2.  The  promoters  of  the  company 
were  the  Home,  Foreign,  and  Colonial 
Contract  Co.,  Lim.  (hereinafter  called  the 
Contract  Co.),  of  32  Great  St.  Helens, 
E.C.,  a  company  which  was  registered  on 
December  10,  1887,  with  a  nominal 
capital  of  1,000/.  in  two  hundred  shares 
of  5/.  each,  but  which  has  never  had  a 
larger  subscribed  capital  than  35/.  The 
persons  concerned  in  the  promotion  of 
the  company  were  Mr*  Charles  James 
Fox,  Mr.  John  Power,  Mr.  H.  L.  Fox, 
Mr.  C.  T.  Fox,  Mr.  H.  V.  Long,  Mr.  F. 
C.  Westoby,  Mr.  Albert  King,  Mr.  F. 
Cordeux  Rhys,  and  Mr.  Arthur  Firmin." 

The  report  further  stated  (clause  3) 
that  in  1897  the  contract  company  was 
engaged  in  promoting  a  scheme  for  amalga- 
mating a  number  of  army  tailors  and 
outfitters'  businesses  with  the  object  of 
transferring  the  same  to  a  company  to  be 
formed  for  the  purpose  of  acquiring  and 
carrying  them  on;  (clause  4)  that  the 
Contract  Co.  acquired  options  to  purchase 
the  businesses  of  seven  firms,  including 
that  of  W.  Cater  &  Co.,  Lim.,  for  which 
last-mentioned  business  they  were  to  give 
25,000/.  in  cash  and  10,000/.  in  fully 
paid  shares. 

"  5.  With  regard  to  W.  Cater  &  Co., 
Lim.,  it  has  transpired  that  the  Contract 
Co.  were  introduced  by  Mr.  Cordeux 
Rhys  (who  afterwards  became  a  director 
of  the  company)  to  Mr.  Harry  Vinoe 
Long,  of  18  Adam  Street,  Adelphi,  who 
at  that  date  was  entitled  by  agreement  to 
acquire  the  assets  of  W.  Cater  &  Co., 
Lim.  As  commission  or  remuneration  for 
the  introduction  Mr.  Cordeux  Rhys  was 
to  be  entitled  to  one-half  of  the  net  profits 
made  by  Mr.  Long  in  the  sale  to  the 
company.  .  .  ." 

The  7th  clause  was  to  the  effect 
that  by  an  agreement  of  July  28,  1897« 
the  Contract  Co.  sold  to  the  Civil  Co.  the 
benefit  of  the  options  they  had  acquired 
for  the  sum  of  160,000/.,  payable  60,000/. 
in  cash,  50,000/.  in  shares,  and  50,000/.  in 
cash  or  shares  at  the  option  of  the  com- 
pany,  with  a  stipulation  that  the  company 
might  buy  any  one  or  more  only  of  the 
businesses  at  prices  there  given;  the 
price  for  W.  Cater  -&  Co.'s  business 
being  55,000/. 

The    9th   clause   stated  that  all    the 
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shares  held  by  the  directors  of  the  Civil 
Go,  appeared  to  have  oome  from  the 
vendors.  Clauses  II,  12,  13,  and  14  re- 
ferred to  statements  contained  in  the 
prospectus  issued  by  the  Civil  Co. 
Clause  15  referred  to  a  statement  in 
the  prospectus  that  the  business  of 
"W,  Cater  &  Co.  was  of  special  value, 
established  1776,  and  since  carried  on  un- 
interruptedly, and  one  of  the  best  in  the 
AVest  End  of  London.  It  explained  that 
the  recent  history  of  this  business  was 
that  the  first  company  of  Cater  &  Co., 
formed  in  1893,  had  no  subscribed  capital, 
and  its  trade  was  carried  on  at  a  loss.  In 
July,  1895,  the  Court  sanctioned  the  sale 
of  the  assets  for  8,543/.,  the  amount  of  a 
valuation  made  by  direction  of  the  Court. 
On  November  6,  1895,  a  compulsory 
winding-up  order  was  made.  On  Febru- 
ary 15,  1896,  a  new  company  called 
W.  Cater  &  Co.  was  formed  to  take  over 
the  business ;  but  in  August,  1897,  a  reso- 
lution for  voluntary  winding-up  was 
passed,  and  it  was  now  in  voluntary 
liquidation.  Clause  16  stated  that  the 
prospectus  set  out  an  estimate  said  to 
have  been  taken  from  the  reports  of 
accountants  of  the  annual  net  profits  of 
the  various  businesses,  and  gave  those  of 
TV.  Cater  &  Co.  at  a  figure  stated  by  the 
report  to  be  misleading.  There  was  no 
reference  in  the  prospectus  to  the  liquida- 
tion of  Cater  &  Co. 

Clause  18  stated  that  the  statement  in 
the  prospectus  that  the  agreement  of  July 
28,  1897,  was  the  only  contract  by  or  on 
behalf  of  the  company  was  untrue,  as 
there  were  separate  agreements  between 
the  original  vendors  and  the  promoters 
vrhich  provided  for  the  company  acquiring 
the  businesses  ;  clause  19,  that  as  a  result 
of  the  issue  of  the  prospectus  subscrip- 
tions were  received  for  8,875  preference 
and  1,242  ordinary  shares,  making  a  total 
subscription  of  5,117/.  Upon  this  the 
directors  proceeded  to  allotment,  on  the 
aflsurance  of  the  promoters  that  shares 
had  been  underwritten  to  tbe  extent  of 
100,000/.  They  afterwards  ascertained 
that  the  underwriters  were  unable  to 
fulfil  theb  liability. 

Clause  20  stated  that  the  directors  gave 
izutmctions  to  carry  out  the  purchase 
of  the  bunness   of  W.  Cater    &    Co.; 


clause  21,  that  in  order  to  carry  out  the 
purchase  the  promoters,  through  nomi- 
nees, subscribed  for  32,000  preference  and 
7,500  ordinary  shares,  which  were  allotted 
to  them  on  August  20,  1897.  They  paid 
for  the  shares  by  a  cheque  for  39,500/., 
and  received  in  exchange  from  the  com- 
pany a  cheque  for  41,500/.  in  part  pay- 
ment of  the  purchase-money.  The  balance 
payable  in  cash,  1,500/.,  was  paid  to  the 
vendors  oa  September  23,  1897. 

Clause  22  stated  that  in  selling  the 
business  to  the  company  for  55,000/.  the 
promoters  made  a  profit  of  20,000/.,  which 
was  not  disclosed  to  the  shareholders; 
clause  23,  that  no  other  business  was 
acquired,  though  some  deposits  were  paid. 

Clause  26  stated  that  the  statement  of 
affairs  filed  by  the  directors  shewed  that 
there  was  a  deficiency  so  fiir  as  creditors 
were  concerned  of  5,468/.  11«.,  and  that 
the  share  capital  had  been  entirely  lost. 

The  concluding  words  of  clause  26  were 
as  follows :  **  The  official  receiver  is  of 
opinion  that  fraud  has  been  committed 
by  the  persons  named  in  the  schedule 
hereto  in  the  promotion  or  formation 
of  the  company  or  in  relation  to  the 
company  since  the  formation  thereof." 

In  the  schedule  Mr.  H.  V.  Long's 
'^connection  with  the  company"  was 
stated  to  be  "one  of  the  promoters." 

An  oi-der  to  wind  up  the  company  was 
made  on  March  30,  1898.  On  July  2i$ 
an  order  was  made  for  the  public  exami- 
nation of  Mr.  H.  V.  Long,  under  section  8 
of  the  Companies  (Winding-up)  Act, 
1890;  and  on  November  25,  1898, 
Wright,  J.,  dismissed  with  costs  an  appli- 
cation by  him  to  discharge  that  order. 

Mr.  H.  y.  Long  app^ed. 

Herbert  Reed^  Q.C.^  and  Cababej  for  the 
appellant. — The  official  receiver's  report  is 
not  sufficient  to  give  the  Court  jurisdiction 
to  make  an  order  for  the  public  examina- 
tion of  Mr.  Long.  It  is  true  that  the 
Contract  Co.  made  a  profit  uf  20,000/., 
but  that  had  nothing  to  do  with  him. 
The  statements  that  he  was  '*  concerned 
in  the  promotion  of  the  company,"  and 
that  he  was  the  person  originally  entitled 
to  buy  W.  Cater  &  Co.'s  business  are  not 
enough  to  make  out  a  prima  facie  case  of 
fraud  against  him.    There  is  nothing  in 
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the  report  to  shew  that  he  took  any  part 
in  the  promotion  of  the  Civil  Co.  He 
id  entitled  to  have  the  charge  against  him 
clearly  stated,  so  that  he  may  know  what 
he  has  to  exculpate  himself  from  under 
section  8,  suh- section  7.  The  report 
ought  to  state  the  finding  of  fraud  by  the 
official  receiver,  and  the  grounds  of  the 
charge  of  fraud — Bamea,  Ex  parte  [i896].^ 
It  is  a  condition  precedent  to  the  order 
for  public  examination  that  he  should  be 
one  of  the  class  of  persons  mentioned  in 
section  8,  sub-sections  2  and  3. 

[LiNDLEY,  M.R.  —  The  duty  of  the 
official  receiver  is  not  to  try  the  case,  but 
to  investigate  the  facts  and  make  a  report 
to  the  Court.] 

He  must  state  the  &cts  which  shew 
that  the  person  to  be  examined  took  part 
in  the  promotion.  Here  he  might  have 
examined  him  privately,  under  section 
115  of  the  Companies  Act,  1862,  or  be 
might  have  made  a  further  report  after 
the  conclusion  of  the  public  examination 
of  the  directors  and  promoters  which  is 
now  going  on.  The  only  fact  stated  against 
Mr.  Long  is  that  he  was  the  vendor  to  the 
promoters,  and  was  to  be  partly  paid  in 
fully  paid  shares.  That  does  not  shew 
that  he  took  part  in  the  formation  of  the 
company.  The  word  "  concerned  "  is  am- 
biguous, and  it  is  not  the  word  used  in 
the  Act.  To  state  that  he  was  concerned 
in  promoting  is  to  state  an  inference,  not 
a  fact.  Every  shareholder  is  concerned 
in  the  promotion.  It  covers  anything 
which  assists  in  bringing  the  company 
into  existence.  Mr.  Long  never  was  a  pro- 
moter— Gover,  Ex  parte  [iSTs].^  The  re- 
port deals  chiefly  with  matters  of  business 
which  took  place  after  the  company  was 
formed,  and  does  not  say  whether  Mr. 
Long  is  charged  with  being  concerned  in 
them.  Even  if  the  report  is  sufficient  to 
create  jurisdiction,  it  contains  no  feu^ts  on 
which  the  Judge  can  exercise  his  discre- 
tion— Great  Kruger  Gold-Mining  Co,,  In 
re;  Barnard,  Ex  parte  [l892].* 

The  Solicitor-General  {Sir  R,  B.  Finlay, 
Q.C,)  and  Ingle  Joyce^  for  the  official  re- 
ceiver.— The  report  is  exactly  in  accordance 
with  rule  69  of  the  Companies  (Winding- 

(1)  65  L.  J.  Ch.  394  ;  [1896]  A.C.  146. 

(2)  45  L.  J.  Ch.  83;  1  Ch.  D.  182. 

(3)  62  L.  J.  Oh.  22 ;  [1892]  3  Ch.  307. 
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up)  Kules,  1890.  It  states  that  Mr. 
Long  agreed  to  sell  a  worthless  business 
to  the  Contract  Co.  for  35,000Z:,  and 
that  that  company  never  had  more  than 
35^.  capital.  Therefore  Mr.  Long  was 
directly  concerned  in  promoting  the  Civil 
Co.,  which  was  to  pay  the  price. 
Bamea,  Ex  parte,^  laid  down  the  rule 
that  the  report  must  shew  that  the 
individual  sought  to  be  examined  was 
actually  concerned  in  fr«ud  ;  but  that  it  is 
sufficient  if,  as  in  this  report,  all  the  facts 
are  set  out  which  prove  this,  and  the 
official  receiver  states  that  in  his  opinion 
that  individual  has  committed  fraud.  A 
general  statement  to  that  effect  is  enough 
to  give  jurisdiction,  although  the  Ju€^e 
would  probably  require  more  definite  evi- 
dence before  he  made  the  order  for  exami- 
nation— jVeio  Travellera*  Chambers,  In  re 
[\S95y 

Herbert  Reed,  Q,C.,  replied. 

LiXDLET,  M.R. — ^The  appeal  is  against 
an  order  made  by  Mr.  Justice  Wright,  re- 
fusing to  discharge  an  order  made  ex  parte 
for  the  examination  of  Mr.  Long  under  sec- 
tion 8  of  the  Companies  (Winding-up)  Act, 
1890.  That  section  has  been  read  and  com- 
mented upon  so  often  that  I  need  not 
read  it  at  length.  It  has  been  the  sub- 
ject of  a  great  deal  of  litigation  in  this 
Court,  and  even  in  the  House  of  Lords ; 
and  in  the  case  of  Barnes,  Exparte,^  to 
which  we  have  been  referred,  a  construc- 
tion has  been  put  upon  the  section  which 
of  course  we  all  accept. 

Now,  there  are  two  questions  which 
have  to  be  determined  on  this  section. 
Barnes,  Ex  parted  has  removed  one  point 
in  controversy,  which  was,  what  is  the 
"  report "  referred  to  in  sub-section  2  of 
the  section,  where  it  says,  '^  The  official 
receiver  may  also,  if  he  thinks  fit,  make  a 
further  report,''  and  in  sub-section  3, "  the 
Court  may,  after  consideration  of  any 
such  report,  direct,"  and  so  on  ?  Baames, 
Ex  parte,^  has  made  it  plain  that  such 
report  is  what  is  called  the  further  report, 
and  not  what  is  called  the  preliminary 
report.  Then  sub-section  2  says  what 
the  official  receiver  may  state  in  such 
further  report — that  is,  he  is  to  make  a 
report  if  he  thinks  fit,  ^  stating  the  man- 
(4)  61  L.  J.  Ch.  317 ;  [1895]  1  Ch.  395. 
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ner  in  which  the  company  was  formed 
and  whether  in  his  opinion  any  fraud  has 
been  committed  by  any  person  in  the 
promotion  or  formation  of  the  company 
or  by  any  director  or  other  officer  of  the 
company  in  relation  to  the  company  since 
the  formation  thereof^  and  any  other 
matters  which  in  his  opinion  it  is  desir- 
able to  bring  to  the  notice  of  the  Court." 
Then  sub-section  3  says  that  '*  The  Court 
may,  after  consideration  of  any  such  re- 
port,  direct  that  any  person  who  has  taken 
any  part  in  the  promotion  or  formation 
of  the  company,  or  has  been  a  director  or 
officer  of  the  company,  shall  attend  "  for 
public  examination.  Then  subsection  7, 
which  is  very  important,  must  be  read  in 
connection  with  those  two ;  and  the  great 
advantage  of  the  decision  in  Bameg^  Ex 
parte ^^  is  this — that  it  has  shewn  how 
those  three  clauses  are  to  be  woven  to- 
gether so  as  to  produce  one  harmonious 
whole,  and  make  the  Act  work,  and  work 
justly.  On  the  one  hand  this  section  is 
one  of  the  most  beneficial  sections  to  be 
found  in  the  whole  of  the  Companies 
Acts ;  but  attempts  were  made  to  stretch 
it  to  lengths  which  were  hardly  just  to 
the  person  who  had  to  undergo  the  ordeal 
of  a  public  examination,  and  attempts  were 
made  to  extend  this  section  so  as  to  give 
the  Judge  juiisdiction  to  order  examina- 
tions upon  reports,  which,  in  the  judg- 
ment of  every  Court  to  whom  the  ques- 
tion had  been  submitted,  were  insufficient 
for  the  purpose.  That  was  the  kind  of 
report  the  House  of  Lords  had  before  it 
in  Barnes^  Ex  parted 

The  result  of  BameSy  Ex  parU^ 
appears  to  me  to  be  tolerably  plain. 
There  must  be  a  report  stating  the 
manner  in  which  the  company  was  formed, 
and  whether,  in  the  opinion  of  the  official 
receiver,  fraud  has  been  committed  by 
any  person  proposed  to  be  examined. 
That  is  not  found  in  the  Act ;  it  is  added 
by  the  House  of  Lords  in  Bamea^  Ex 
parte.^  And  the  House  of  Lords  were 
led  to  add  it  by  construing  sub-section  3 
in  connection  with  sub-sections  2  and  7. 
Now  if  a  report  were  in  such  a  shape  as 
to  comply  literally  and  textually  with  the 
language  I  have  just  read,  stating  the 
manner  in  which  the  company  was  formed, 
|Lnd  thaty  in  the  opinion  of  the  official 


receiver,  a  fraud  had  been  committed  by 
A,  B,  and  C,  and  I  could  not  see  from  the 
report  any  connection  between  A,  B,  and 
C,  and  the  manner  in  which  the  company 
was  formed,  although  the  textual  and 
literal  language  of  the  section  might  be 
complied  with,  I  should  hesitate  very  long 
before  I  said  that  such  a  report  as  that 
was  the  kind  of  report  mentioned  in  the 
section.  I  do  not  think  that  upon  such  a 
report  as  that  aoy  Judge  could  judicially 
and  properly  act.  But,  on  the  other 
hand,  if  I  find  the  official  receiver  report- 
ing that  A,  B,  or  C  has  been  guilty  of 
fraud  in  connection  with  the  formation  of 
the  company,  and  I  look  back  into  his 
report  and  see  not  whether  the  charge 
against  him  is  proved — that  is  not  the 
function  of  the  report  at  all — but  whe- 
ther there  is  such  a  basis  for  that  opinion 
as,  in  the  opinion  of  the  Judge,  warrants 
him  in  calling  upon  the  man  to  undergo 
examination — ^to  my  mind  that  is  all  the 
report  need  do.  That  appears  to  me  to 
be  the  fair  and  true  outcome  of  the  lan- 
guage of  the  Act  and  the  decision  in 
Barnes,  Ex  parte} 

If  we  turn  to  the  report  now  before  the 
Court,  at  the  end  of  it  we  find  the  official 
receiver  saying  that  he  is  of  opinion  "  that 
fraud  has  been  committed  by  the  persons 
named  in  the  schedule  hereto  in  the  pro- 
motion or  formation  of  the  company  or  in 
relation  to  the  company  since  the  forma- 
tion thereof" ;  and  then  in  the  schedule 
we  find  the  name  of  Mr.  Long,  who  is 
described  therein  as  one  of  the  promoters. 
So  that  we  have  here,  as  I  read  it,  a  state- 
ment that  the  official  receiver  is  of  opinion 
that  fraud  has  been  committed  by  Mr. 
Long  in  the  promotion  or  formation  of 
the  company  or  in  relation  to  the  com- 
pany since  the  formation  thereof.  The 
last  part  I  do  not  myself  attach  much 
importance  to.  Now,  is  Mr.  Long  so 
connected  in  the  narrative  with  the  fraud 
relating  to  the  formation  of  this  com- 
pany as  to  afibrd  a  batds  for  that  opi- 
nion) In  my  opinion,  there  is  ample 
basis  fat  it,  and  it  is  to  be  found  in 
paragraphs  2,  4,5,  15,  and  18.  I  am  not 
going  to  say  that  this  report  is  in  the 
form  in  which  I  should  like  to  see  it.  It 
is  not.  A  very  little  trouble  would  have 
made  it  plainer,  and  there  would  not  have 
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been  all  this  controversy  about  it.  In  the 
first  place,  I  think  the  language  of  para- 
graph 2  is  objectionable.  It  says :  **  The 
promoters  of  the  company  were  the  Con- 
tract Co.'  When  the  whole  of  the 
report  is  read  it  is  seen  that  that  means 
that  the  Contract  Co,  brought  out 
the  Civil  Co.  Then  it  goes  on  :  **  The 
persons  concerned  in  the  promotion 
of  the  company*'  were  several  people, 
among  them  being  Mr.  Long.  What  does 
^  concerned  "  mean  f  It  is  not  found  as 
a  fact  that  he  "  took  part  in  the  promo- 
tion of  the  company,"  which  is  the  lan- 
guage of  the  Act  of  Parliament.  Of 
course  there  was  a  discussion  about  the 
meaning  of  the  word  "concerned."  It 
was  said  that  he  was  '^ concerned"  in 
some  other  way,  and  was  not  "taking 
part."  I  do  not  so  understand  it.  I 
understand  the  finding  is  that  he  was 
concerned  in  taking  part  in  the  defi- 
nite formation  of  the  Civil  Co.  Then 
the  report  says  that  the  Contract 
Co.  obtained  an  option  of  taking  over 
the  assets  of  W.  Cater  &  Co.,  which  is 
what  Mr.  Long  had  to  sell,  for  the  sum 
of  35,000/.  Then  it  sets  out  in  para- 
graph 5  that  with  regard  to  W.  Cater  k 
Co.  it  has  transpired  that  the  Contract 
Co,  were  introduced  by  Mr.  Rhys,  who 
afterwards  became  a  director  of  the 
Civil  Co.,  to  Mr.  Long,  and,  as  commis- 
sion or  remuneration  for  the  introduction, 
Mr.  Rhys  was  to  be  entitled  to  one-half 
of  the  net  profits  made  by  Mr.  Long 
in  the  sale  to  the  Civil  Co.  Now  put 
those  two  facts  together.  Mr,  Long  was 
going  to  sell  these  assets  to  the  Contract 
Co.  for  35,000/.,  and  he  was  going  to 
give  Mr.  Rhys  half  for  the  introduction. 
Is  the  value  of  what  he  is  going  to  sell 
35,000/.  ?  The  thing  is  absurd  on  the  &oe 
of  it.  Paragraph  16  says  that  in  1895 
these  assets'  were  sold  at  a  valuation  under 
the  sanction  of  the  Court  for  8,554/.  I 
do  not  say  that  nothing  had  taken  place 
in  the  interval;  I  dare  say  there  had. 
This  report  does  not  state  minutely  what 
the  efiect  of  the  trading  in  this  company 
was  between  the  times  when  the  assets 
were  bought  for  8,554/.  and  sold  for 
35,000/.,  of  which  half  was  to  go  to  Mr. 
Long  and  half  was  to  go  to  the  gentleman 
1  have  named.  It  is  stated  in  paragraph  1 8 


that  there  were  separate  agreements  be- 
tween the  original  vendors  and  the  pro- 
moters— by  which  I  understand,  as  regards 
this  matter,  Mr.  Long — and  the  Contract 
Co.,  which  provided  for  the  Civil  Co. 
acquiring  the  businesses. 

Now  put  these  facts  together,  and  con- 
sider whether  there  is  not  some  basis  for 
the  opinion  of  the  official  receiver  that 
fitiud  has  been  committed  by  Mr.  Long 
in  the  promotion  or  formation  of  this 
company.  I  do  not  say  that  this  is  a 
charge,  which,  if  proved  in  this  way, 
would  authorise  a  Court  of  civil  jurisdic- 
tion to  compel  Mr.  Long  to  make  good  the 
profits  which  he  has  made ;  still  less  do  I 
say  that  there  is  such  a  charge  as  Mr. 
Long  should  be  called  upon  to  meet  in  a 
Court  of  criminal  jurisdiction.  The  ques- 
tion we  have  to  consider  is  whether  thi» 
report  is  so  flimsy,  so  sketchy,  and  sa 
uufiiir,  that  Mr.  Justice  Wright  exceeded 
his  jurisdiction,  or  exercised  a  wrong  dis- 
cretion in  saying  that  Mr.  Long  was  a 
proper  person  to  be  publicly  examined 
under  the  Act  of  Parliament.  In  my 
judgment,  although  the  report  might  be 
plainer — and  I  hope  they  will  be  plainer 
in  future,  so  that  we  may  not  waste  days 
in  discussing  a  matter  of  this  kind — the 
report  did  give  Mr.  Justice  Wright  ample 
jurisdiction  to  make  the  order,  and  that 
he  exercised  his  discretion  in  the  way  in 
which  I  myself  should  have  exercised  it. 
I  therefore  think  that  this  appeal  fails, 
and  that  it  must  be  dismissed,  with  costs. 

Chitty,  L.J. — I  am  of  the  same  opi- 
nion, and  I  will  add  but  little  after  what 
has  fallen  from  the  Master  of  the  RolL;, 
with  whose  opinion  and  reasons  I  agree. 

The  first  question  is,  whether  there  was 
jurisdiction  to  make  the  order.  The  re- 
port is  in  the  narrative  form,  stating  the 
facts  and  matters  which  the  official  receiver 
desires  to  bring  to  the  notice  of  the  Court, 
and  his  opinion,  as  required  by  section  8 
of  the  Companies  (Winding-up)  Act,  1890,. 
in  conformity  with  rule  69  of  the  Com- 
panies (Winding-up)  Rules  of  1890.  What 
the  statute  requires  in  this  further  report 
— that  is  the  only  one  we  have  to  deal 
with — is  that  he  should  state  the  manner 
in  which  the  company  was  formed.  That  he 
has  done.   Then  he  is  to  state  his  opinion. 
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which  he  had  done,  that  fraud  hoa  been 
committed  by  some  persons  in  the  promo- 
tion or  formation  of  the  company. 

I  stop  there,  because  that  is  sufficient 
for  the  present  purpose.  I  agree  that  if 
there  was  a  report  by  the  official  receiver 
merely  stating  the  manner  in  which  the 
company  had  been  formed,  and  then, 
without  there  being  any  connection  be- 
tween the  facts  as  stated  and  the  opinion, 
which  came,  as  it  were,  suddenly  at  the 
end  of  his  report,  that  A  B  had  been 
guilty  of  fraud  in  the  promotion,  I  should 
say  that  that  report,  though  it  might  in 
words  comply  with  the  requisitions  of  the 
statute,  would  not  be  such  a  report  that 
any  Judge  would  act  upon  when  he  came 
under  sub- section  3  to  take  the  report 
into  consideration.  It  is  the  Judge  who 
has  to  direct  that  the  further  examina- 
tion ehall  take  place. 

Now  what  is  this  report  ?  It  has  been 
very  fully  described  by  the  Master  of  the 
Rolls,  and  it  appears  to  me  that  it  does 
contain  a  substantial  basis  for  the  opinion 
which  is  expressed  at  the  end  of  it.  The 
official  receiver  gives  his  opinion  in  the 
last  paragraph  *Hbat  fraud  has  been 
committed  by  the  persons  named  in  the 
schedule  in  the  promotion  or  formation  of 
the  company  or  in  relation  to  the  company 
einoe  the  formation  thereof";  and  then 
there  is  a  schedule  which  puts  down  the 
names  of  many  gentlemen,  with  remarks 
in  one  column  shewing  their  connection 
with  the  company.  I  am  not  saying — nor 
did  the  Blaster  of  the  Bolls  say— that  this 
report  was  drawn  in  as  good  a  form  as  it 
might  have  been.  I  think  it  might  have 
been  in  several  respects  more  particular, 
and  I  think  it  might  have  been  more 
particular  even  in  the  matter  which  I  am 
now  going  to-  mention ;  but  putting  as 
an  introductory  statement  the  official 
receiver's  opinion  that  fraud  has  been 
committed  by  the  persons  named,  and 
then  coming  down  to  Mr.  Long,  I  find 
that  ho,  under  the  heading,  "  Connection 
with  Oompany,"  is  said  to  be  one  of  the 
promoters.  It  may  be  that  that  charge,  as 
it  is,  is  a  little  too  wide,  so  that  it  might  be 
suggested,  as  it  has  been  suggested,  that 
there  is  a  charge  against  him  subsequent 
to  the  formation  of  the  company  for  acts 
ikot  done  by  him  as  promoter.     But  the 


answer  to  this  part  of  the  case  appears  to 
me  to  be,  that  the  report  is  not  to  be  an 
indictment,  and  it  is  not  to  be  a  statement 
of  claim,  to  charge  a  man  with  fraud. 
The  object  of  the  report  is  to  shew  a 
general  prima  facis  case  of  fraud— not  a 
case  which  the  man  has  to  answer  whether 
he  has  committed  the  fraud  or  not— but 
upon  which  he  is  to  undergo  a  public  exami- 
nation ;  and  all  that  is  done  on  the  public 
examination,  after  it  has  taken  place,  is, 
as  the  end  of  sub-section  7  says,  that  it 
"  may  be  used  in  evidence  against  him." 
Then  I  do  not  see  that  the  Act  requires 
that  the  charge  should  be  formulated 
against  him  in  any  strict  and  precise 
manner.  I  think  it  is  only  £Gur— and  the 
official  receiver  probably  in  any  future 
report  will  bear  this  in  mind — that  he 
should  endeavour  to  reduce  to  as  precise  a 
point  as  he  can  the  nature  of  the  charge. 
But,  as  the  House  of  Lords  has  said,  all 
these  sub-sections  are  to  be  read  together 
and  reconciled;  and  I  find  in  sub-section  7, 
not  that  it  is  a  charge  made,  but  a 
charge  suggested,  from  which  he  can 
exculpate  himself.  So  that  in  the  report, 
according  to  the  language  which  the 
Legislature  has  used  in  the  section,  which 
has  been  so  much  referred  to  in  the  House 
of  Lords,  the  suggestion  of  fraud  may  be 
made  against  the  persons  whom  the  Judge 
directs  to  be  examined. 

Then  thei-e  are  the  other  parts  of  the 
report.  The  report  states  who  the  pro- 
moters were,  and  it  mentions  a  company, 
which  is  called  the  Contract  Co., 
and  immediately  after  that  it  mentions 
Mr.  Long  and  other  persons  as  being 
'-concerned"  in  the  promotion  of  the 
company.  I  think  that  it  would  have 
been  much  more  happy  to  use  the  term 
that  is  found  in  the  Act  itself — "  taking 
part"  But  I  do  not  hesitate  for  a 
moment  to  say  that  the  meaning  of  this 
paragraph  in  the  report — which,  again  I 
repeat,  is  not  to  be  read  like  an  indictment 
— is  intended  to  point  out  that  Mr.  Long 
did  take  part  in  the  promotion  of  the 
company ;  audit  is  in  respectof  that  taking 
part  in  the  promotion  of  the  company 
that  Mr.  Long  is  charged. 

There  is  one  other  point  which  I  think 
just  worthy  of  mention,  and  that  is  that 
in  this  narrative  there  is  astatementof  Mr. 
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Long's  agreement  to  sell  to  the  company 
which  is  called  for  shortness  the  Contract 
Co.  What  was  that  company)  It 
was  a  company  that  never  had  a  greater 
subscribed  capital  than  35Z. ;  and  yet  Mr. 
Long,  who  had  some  option — which  has 
not  been  stated  upon  the  report — to  buy 
W.  Cater  &  Co/s  business,  which  had 
gone  through  a  series  of  disasters,  sells 
to  the  Contract  Co.  W.  Cater  &  Co/s 
business  for  35,000/.,  of  which  25,000/. 
is  to  be  paid  in  cash,  and  10,000/.  is  to  be 
paid  in  shares  of  any  company  which  was 
to  be  formed  by  the  Contract  Co. — 
namely,  the  CivU  Co.,  now  in  liqui- 
dation. That  is  one  of  the  facts  (the 
Master  of  the  Bolls  has  called  attention 
to  many  others)  which  presents  a  very 
serious  aspect.  All  I  say  is  that  it  forms 
a  part  of  what  I  consider  to  be  a  substan- 
tial basis  that  is  made  by  this  report  for 
the  Judge  directing  that  the  public 
examination  of  Mr.  Long  shall  take 
place. 

I  do  not  pursue  the  history  of  the 
W.  Cater  &  Co.  business ;  that  has  already 
been,  I  think,  sufficiently  dealt  with. 
But  here  you  have  evidently  Mr.  Long — 
I  mean  on  the  report,  for  I  am  not  saying 
a  word  against  him  in  any  other  respect 
— but  on  the  report  you  have  evidently 
Mr.  Long  endeavouring  to  pass  off  upon 
the  public  a  business  which  is  of  very 
little  value,  through  the  medium  of  a 
contract  with  the  promoting  company, 
which  promoting  company  had  only  got 
35Z.  in  sovereigns,  and  never  had  any 
more.  I  think  that  that  is  a  case  that 
requires  enquiry.  I  think  that  is  a  case 
in  which  Mr.  Long  probably,  if  he  had 
not  been  advised  to  contest  this,  would 
say  willingly,  "I  will  £su»  any  public 
enquiry  in  regard  to  such  a  matter  as 
this,  and  I  can  explain  it  all." 

As  to  the  decision  in  Barnes,  Ex  parte,^ 
I  have  nothing  to  add  to  what  the 
Master  of  the  Bolls  has  said,  except  to 
say  that  in  that  case  there  was  no  charge 
of  fraud  made  in  the  report,  nor  was 
there  any  statement  of  fact  from  which 
fraud  could  be  inferred  against  the  per- 
sons who  were  named  as  persons  to  be 
examined. 

For  these  reasons  I  agree  with  the 
Master  of  the  Bolls. 


Yatjghan  Williams,  L.J. — In  this 
case  two  questions  have  been  raised. 
One  is  a  question  as  to  whether  there  was 
jurisdiction  in  the  learned  Judge  to  make 
this  order ;  and  the  second  is  whether  the 
learned  Judge  exercised  a  proper  judicial 
discretion  in  making  the  order  for  the 
examination. 

Now,  whatever  may  have  been  the 
view  taken  as  to  the  conditions  precedent 
to  jurisdiction  before  the  decision  of  the 
House  of  Lords  in  Barnes,  Ex  parie^ 
there  can  be  no  doubt  that  since  that 
decision  there  are  certain  conditions  pre- 
cedent to  the  exercise  of  the  jurisdiction, 
which  have  been  placed  beyond  the  possi- 
bility of  doubt.  In  the  first  place,  it  is 
not  sufficient  that  there  should  be  the 
general  report — ^there  must  be  the  further 
report;  in  the  next  place  there  can  be 
no  doubt  that  the  further  report  must 
find  fraud ;  and  in  the  next  place  there 
can  be  no  doubt  that  it  must  find  fraud  as 
against  the  persons  against  whom  the 
order  for  public  examination  is  asked; 
and  lastly,  there  can  be  no  doubt  but  that 
these  persons  against  whom  the  order  for 
public  examination  is  to  be  made  must 
fall  within  the  categories  mentioned  in 
the  beginning  of  sub-section  3  of  sec- 
tion 8.  That  does  not  mean  that  it  is  to 
be  proved  as  a  matter  of  fact  that  they  do 
come  within  that  category;  but  it  does 
mean  that  the  report  must  state  that 
they  come  within  that  category. 

Now,  as  to  those  conditions  precedent 
there  is  no  doubt  at  all.  But  there  may 
be  more  question  as  to  what  the  nature 
of  the  finding  of  fraud  against  the  in- 
dividual must  be  before  jurisdiction  arises, 
and  to  a  certain  extent  one  has  to  look  at 
sub-section  7  in  order  to  get  guidance  as 
to  this.  Speaking  for  myself,  I  should 
hesitate  very  much  to  say  that  a  mere 
narrative  as  to  "  the  manner  "  (to  use  the 
very  words  of  the  section)  of  the  forma- 
tion of  the  company,  coupled  with  a  state- 
ment that  in  the  opinion  of  the  official 
receiver  fraud  had  been  committed  by  A  B, 
would  be  sufficient  to  justify  an  order  for 
the  examination  of  A  B.  I  do  not  say 
that  the  judgment  of  the  House  of  Lords 
in  Barries,  Ex  parte,^  is  at  all  conclusive 
as  to  this  point.  But  it  does  suggest  that 
the  statement  of  that    opinion   by  the 
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official  receiver  most  be  in  such  a  shape 
that  it  can  be  said  that  there  is  a  charge 
made  against  the  person  sought  to  be 
ezamin^y  of  such  a  kind  that  he  can 
either  exculpate  himself  or  be  incriminated. 
In  my  judgment,  that  is  essential  to  the 
exercise  of  the  jurisdiction.  I  do  not  say 
that  the  decision  in  the  House  of  Lords 
says  so  in  so  many  words.  It  does  not ; 
but  in  my  view  that  is  necessary.  The 
spirit  of  the  decision  of  the  House  of 
Lords  is  that  you  are  not  to  make  an 
order  for  the  examination  of  any  one  un- 
less he  &lls  within  those  categories,  and 
unless  the  Judge  is  satisfied  on  the  report 
that  the  report  does  make  such  a  charge 
against  the  person  sought  to  be  examined 
that  he  can  know  what  it  is  that  he 
must  exculpate  himself  from  or,  if  he  fail, 
be  convicted  of.  In  my  judgment,  this 
report  is  on  the  border-line  in  both  re- 
spects, so  far  as  jurisdiction  is  concerned. 
Now  I  think  myself  it  is  a  great  pity 
that  this  report  not  only  does  not  use  the 
words  "taken  part  in  the  promotion" 
(although  I  never  think  that  much  stress 
should  be  laid  on  using  the  very  words  of 
the  section),  but  also  carefully  avoids  from 
the  beginning  to  the  end  of  the  report 
stating  those  facts  from'  which  it  may  be 
inferred  that  the  person  sought  to  be 
examined  (in  this  case  Mr.  Long)  took 
part  in  the  promotion.  [His  Lordship 
referred  to  paragraphs  2,  3,  and  5  of  the 
report,  and  continued :]  Thus  far  no  £EU!t 
is  stated  to  shew  that  Mr.  Long  took  any 
part  in  the  promotion,  or  that  he  was 
concerned  in  the  promotion  in  any  other 
respect  than  that  he  had  done  the  things 
mentioned  in  paragraph  5 — that  is,  having 
an  option  of  buying  the  business  of  W. 
Cater  &  Co.,  Lim.,  he,  being  introduced 
to  this  financing  company  by  Mr.  Rhys, 
agreed  to  pay  Mr.  Rhys  a  commission  for 
having  obtained  a  purchaser  of  his  option. 
Now  there  is  not  another  syllable,  as  &r 
as  I  know,  fix>m  beginning  to  end  of 
this  report  shewing  that  Mr.  Long  took 
any  part  or  did  anything  in  respect  to  the 
promotion.  There  are  statements  which 
lead  one  to  see  that  Mr.  Long  would  have 
derived  a  very  large  profit  from  the  sale 
to  this  company,  which  is  now  in  liquida- 
tion,  because  it  is  plain  that  the  Con- 
tract Co.,  to  whom  Mr.  Rhys  introduced 


Mr.  Long,  could  not  have  paid  out  of  their 
own  means,  and  that  they  were  only  a 
promoting  company,  who  expected  to  pay 
out  of  the  profit  they  made  from  the 
company  that  they  were  forming  to  pur- 
chase. There  is  not  any  statement  of 
anything  that  Mr.  Long  did  in  the  course 
of  the  promotion  of  this  purchasing  com- 
pany which  is  now  in  liquidation.  It 
also  appears  upon  the  &cts  stated  here 
that  in  1895  an  order  was  obtained  put- 
ting a  reserve,  apparently  on  the  occasion 
of  an  attempted  sale  to  this  company,  of 
something  between  8,000^.  and  9,000/.; 
and  there  are  statements  as  to  the  moneys 
earned  by  W.  Cater  &  Co.,  and  they  do 
not  seem  to  have  exceeded,  to  put  them 
at  the  highest  sum,  more  than  8,000/. 
So  it  is  perfectly  plain  upon  the  fkce  of 
the  report  that  Mr.  Long  was  going  to 
get  a  very  handsome  price  for  that  which 
he  was  selling  to  the  Contract  Co. ;  and 
through  the  Contract  Co.  to  this  purchas- 
ing company  which  was  to  be  formed 
by  it. 

Now  I  can  only  say  that,  in  my  judg- 
ment, it  is  highly  undesirable  that  a 
report  should  be  drawn  in  this  form; 
and  although  I  cannot  take  upon  myself 
to  say  that  the  exercise  of  Mr.  Justice 
Wright's  discretion  was  wrong  in  the 
matter,  I  confess  that  I  should  have  had 
considerable  hesitation  before  I  drew  the 
inference  that  the  report  sufficiently 
stated  that  Mr.  Long  took  part  in  the 
promotion.  The  form  of  charge  that 
appears  in  clause  26  is  a  writing-out  of 
the  section  of  each  possible  matter  as  to 
which  a  charge  could  be  made.  Then 
follow  the  names  of  the  people  in  the 
schedule.  As  to  Mr.  Long,  it  is  said  that 
he  ia  one  of  the  promoters.  It  is  said 
that  although  this  finding  of  the  official 
receiver  is  in  form  go  vague  that  it  only 
amounts  to  saying  that  the  persons — ^re- 
spectively, I  suppose  it  means — named  in 
tbe  schedule  had  been  guilty  of  one  or 
other  of  the  offences  mentioned  in  the 
section,  yet  that  this  means  that  Mr. 
Long  was  guilty  of  the  offence  that  he 
promoted  the  purchasing  company  to 
purchase  a  business  which  was  worthless, 
and  worthless  to  his  knowledge.  I  think 
myself  that  it  is  straining  the  language  of 
the  report  a  good  deal  to  say  that  you  can 
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find  in  the  report  itself  either  such  a 
definite  charge  against  Mr.  Long  or  the 
facts  upon  which  such  a  charge  could  be 
substantially  based.  But  here  again 
there  is  a  question  of  fact,  and  Mr.  Justice 
Wright  is  satisfied  as  to  both  matters. 
He  is  satisfied  that  the  report  sufBciently 
states  that  Mr.  Long  did  take  part  in  the 
promotion,  and  he  is  satisfied  that  the 
report  sufficiently  finds  fraud  against  Mr. 
Long.  I  cannot  say  that,  with  regard  to 
either  of  those  matters,  there  is  nothing 
in  the  report  to  support  the  finding,  and 
I  do  not  feel  justified,  under  those  circum- 
stances, in  differing  from  Mr.  Justice 
Wright,  whose  duty  it  was  to  deal  with 
this  matter.  But  I  cannot  help  saying 
that  I  think  that  to  be  satisfied  with  the 
meagre  statements  that  are  made  here  on 
^ther  of  those  two  questions — that  is  to 
say,  as  to  Mr.  Long  taking  part  in  the 
promotion,  or  as  to  there  being  any 
charge  against  him  of  fraud  in  the 
promotion — is  not  to  act  in  accordance 
with  the  spirit  of  the  decision  in  the 
House  of  Lords.  The  spirit  of  the  decision 
in  the  House  of  Lords,  to  my  mind,  is 
that  in  dealing  with  this  section  you 
must  not  consider  only  the  interests  of 
the  company,  the  shareholders,  and  the 
public  in  getting  all  the  information  they 
can  in  a  case  where  the  facts  shew  that 
somebody  or  other  has  been  guilty  of 
gross  fraud,  but  you  must,  in  dealing  with 
this  section,  take  care  that  you  do  not 
subject  any  person  to  public  examination 
merely  beoEtuse  you  are  satisfied,  or  merely 
because  the  official  receiver  is  satisfied, 
that  somebody  or  other  has  been  guilty 
of  fraud  against  the  company.  The  spirit 
of  that  decision  is  that  you  are  not  to 
subject  any  one  to  this  public  examination 
unless  you  are  satisfied  on  the  report  that 
the  official  receiver  has  come  to  the  con- 
clusion, and  come  to  the  conclusion  upon 
some  substantial  grounds,  that  there  is 
a  charge  disclosed  by  the  fiskcts  against  the 
person  sought  to  be  examined,  and  such 
a  charge  that  he  may  know  what  it  is 
from  which  he  will  have  to  exculpate  him- 
self, and  with  which  he  may  know  that  it 
will  be  sought  to  incriminate  him. 

I  cannot,  I  think,  usefully  say  any  more 
in  this  case,  excepting  to  express  my 
earnest  hope  that  our  decision  in  this  case 


may  not  be  considered  a  precedent  for 
reports  of  this  character  by  the  official 
receiver ;  that  in  future  when  reports  are 
made  by  the  official  receiver,  if  he  means 
to  say  that  a  particular  person  ought  to 
be  examined  because  he  took  part  in  the 
promotion,  he  will  either  say  so  in  so 
many  words,  or  will  make  statements  of 
fact  from  which  it  can  be  inferred ;  and 
if  he  means  to  say  that  he  not  only  took 
part  in  the  promotion,  but  that  he  took 
part  in  a  fraud  which  is  suggested  to  have 
been  committed  by  some  persons  in  the 
promotion,  that  he  will  definitely  say  so. 

Appeal  dismissed  with  costs. 


Solicitors — J.  Westcott,  for  appellant ;  Solicitor 
to  fioard  of  Trade,  for  official  receiver. 

[Reported  hy  H,  C.  Raper^  Eiq., 
Rarrister-at'  Law. 


ROMEB,  J. ") 

1898         >  ^^'^^^^  ^-  BEIGHTON  HARINB 
Dec    8        )  I*^I"^CB  AND   PIER   CO. 

Company — Issue  of  Shares  at  a  Dis-* 
count — Companies*  Clauses  Consolidation 
Act,  1845  (8  d^  9  Vict.  e.  16),  s.  60— 
Companies'  Clauses  Act,  1863  (26  <£r  27 
Vict.  c.  118),  s.  21 — Companies' Clauses 
Act,  1869  (32  d:  33  Vict.  c.  48),  s.  5. 

A  company  governed  by  the  Companies' 
Clauses  Acts  m^y  issue  both  original  shares 
{other  than  sliares  subscribed  for)  and  new 
shares  at  a  price  less  than  tfte  nominal 
value  of  the  shares. 

The  defendant  company  was  incorpo- 
rated by  the  Brighton  Marine  Palace  and 
Pier  Act,  1888,  for  the  purpose  of  recon- 
structing and  maintaining  the  pier  at 
Brighton  known  as  the  Chain  Pier.  With 
the  Act  of  1888  were  incorporated  the 
Companies'  Clauses  Consolidation  Act, 
1845,  and  amending  Acts. 

The  capital  of  the  company  was 
150,000/.,  divided  into  10/.  shares,  but  no 
share  was  to  be  issued  until  a  sum  of  not 
less  than  one-fifth  of  the  amount  of  such . 
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filiare  was  paid  in  respect  thereof;  and 
the  Act  conferred  powers  of  borrowing 
and  issuing  debentures. 

In  1890  a  limited  company  was  formed 
nnder  the  Oompanies  Act,  1862,  for  the 
purpose  of  adopting  and  carrying  out  an 
agreement  with  the  defendant  company 
for  the  construction  of  the  pier,  and  to 
acquire  the  undertaking,  and  to  borrow 
money  for  those  purposes.  By  the  agree- 
ment referred  to  the  defendant  company, 
in  consideration  of  the  reconstruction  of 
the  pier,  was  to  issue  the  whole  of  its 
capital  to  the  limited  company,  in  fully 
paid-up  shares  of  10^.  each,  as  to  2,000 
of  such  shares  as  soon  as  the  defen- 
dant company  should  give  notice  to  pro- 
ceed with  the  contract;  and  as  to  the 
remainder  of  such  shares  as  therein  men- 
tioned during  the  continuance  of  the 
work,  and  as  equivalent  for  the  work  from 
time  to  time  done  according  to  the  cer- 
tificate of  the  defendant  company's 
engineer. 

At  the  date  of  the  said  agreement  there 
were  other  existing  agreements  between 
the  defendant  company  and  a  Works  com- 
pany, the  effect  of  which  was  that  the 
defendant  company's  undertaking  was  to 
be  acquired  on  somewhat  similar  terms 
by  the  Works  Co.,  but  the  Works  Oo.  was 
also  to  pay  15,000/.  to  a  company  called 
the  Chain  Pier  Co.,  who  were  the  vendors 
to  the  defendant  company.  In  considera- 
tion of  the  15,000i.  payable  by  the  Works 
Co.  it  was  agreed  that  the  limited  com- 
pany should  pay  4,000/.  cash  to  the  Works 
Co.,  and  also  issue  to  them  certain  shares 
or  debentures  in  the  limited  company, 
the  agreements  with  the  Works  Co.  being 
taken  over  by  the  limited  company. 

By  an  agreement  of  even  date  it  was 
agreed  that  when  and  as  the  Works  Co. 
and  the  limited  company,  or  either  of 
them,  should  from  time  to  time  find  and 
^advance  to  the  defendant  company  any 
sum  or  sums  in  cash  up  to  the  aggregate 
sum  of  30,000/.  for  the  specific  purpose  of 
enabling  the  defendant  company  to  acquire 
the  property  or  to  advance  the  undertaking 
authorised  by  its  Act,  the  defendant  com- 
pany would  apply  the  cash  for  the  specific 
purpose  for  which  in  each  case  it  should 
be  advanced,  and  would  in  each  case 
accept  the  moneys  so  paid  to  it  as  a  pay- 


ment in  cash  of  one-fifth  of  the  amount  of 
so  many  shares  in  the  capital  of  the  de- 
fendant company  as  the  money  so  paid 
would  cover,  and  would  thereupon  in  each 
case  issue  to  the  limited  company  a  num- 
ber of  shares  in  the  capital  of  the  defen- 
dant company,  the  nominal  value  of  which 
should  be  five  times  the  amount  of  the 
cash  so  paid,  and  would  issue  such  shares 
to  the  limited  company  as  wholly  paid-up 
shares. 

Under  the  agreements  5,300  shares  in 
all  had  been  issued  by  the  defendant  com- 
pany to  the  limited  company  as  fully  paid 
up,  in  consideration  of  the  acquisition  of 
the  undertaking  of  the  Chain  Pier  Co., 
and  for  work  done  for  the  construction  of 
the  new  pier,  and  in  consideration  of 
10,600/L  paid  in  cash  by  the  limited  com- 
pany. 

The  limited  company  had  exhausted  all 
their  available  funds  and  had  ceased 
work,  leaving  the  pier  unfinished.  Under 
an  order  made  by  Kekewich,  J.,  on  De- 
cember 14,  1896,  in  a  debenture-holders' 
action  against  the  limited  company,  5,299 
of  the  shares  in  the  defendant  company 
standing  in  the  name  of  the  limited  com- 
pany were  sold,  and  the  same  had  been 
transferred  to  the  plaintiff. 

The  plaintiff  claimed  that  the  nominal 
value  of  the  shares  was  52,990/.,  but 
alleged  that  the  company  wrongly  con- 
tended that  the  amount  paid  thereon  was 
37,228/.  only,  being  equivalent  to  about 
.  7/.  0«.  6(/.  paid  on  each  share.  The  defen- 
dant company,  whilst  not  disputing  the 
bona  fides  of  the  transactions,  submitted 
that  the  issue  of  the  shares  as  fully  paid 
up  was  uUra  vires  the  Companies'  Clauses 
Acts. 

Fartoell,  Q.C,  and  T.  T.  Metliold,  for  the 
plaintiff. — The  sole  question  is  whether 
the  issue  of  the  shares  as  fully  paid  is 
ultra  vires.  In  the  absence  of  statutory 
provision  to  the  contrary,  there  is  nothing 
to  prevent  any  company  from  making  a 
private  bargain  to  sell  its  shares  for  less 
than  their  nominal  value.  Section  60  of 
the  Companies'  Clauses  Act,  1845,  which 
only  deals  with  the  issue  of  new  capital, 
expressly  allows  such  new  shares  to  be 
issued  at  a  discount ;  but  in  this  respect  it 
is  repealed  by  the  Companies'  Clauses  Act, 
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ISGSy  8.  21,  and  the  latter  enactment  is 
again  repealed  by  the  Companies' Clauses 
Act,  1869,  s.  5.  It  is  therefore  evident 
that  there  is  nothing  which  prevents  new 
shares  from  being  issued  at  a  discount. 
That  a  railway  company  incorporated  in 
the  usual  way  under  the  Companies'  Clauses 
Acts  and  the  Railways  Clauses  Acts  can 
issue  original  stock  at  a  discount  has  been 
already  decided  and  affirmed  on  appeal  in 
WM>  V.  Shropshire  Railways  [l893],^  but 
the  question  whether  shares  liable  to  calls 
should  be  so  issued  was  then  left  open. 
In  Webb  v.  Shropshire  Railways  *  it  was 
unsuccessfully  argued  that  the  reasons  for 
holding  that  joint-stock  companies  incor- 
porated under  the  Companies  Acts  are 
not  authorised  to  issue  shares  at  a  discount 
— Ooregum  Gold- Mining  Co.  of  India  v. 
Roper  [i892]  * — equally  applied  to  com- 
panies under  the  Companies'  Clauses  Acts. 

The  meaning  and  object  of  the  agree- 
ments in  the  present  case  was  that  the 
shares  should  be  issued  so  that  the  holders 
could  go  into  the  market  and  borrow  the 
money  for  carrying  on  the  works. 

Ingpen,  for  the  defendant  company. — 
It  is  admitted  that  the  plaintiff's  claim 
is  a  just  one,  for  the  shares  were  bought 
by  him  as  fully  paid  up.  It  is  perhaps 
clear  that  when  the  work  was  done  the 
shares  might  have  been  issued  as  fully 
paid  in  return  for  it,  but  whether  the 
shares  could  be  treated  as  issued  as  fully 
paid  before  the  work  was  done  is  another 
question. 

KoHER,  J. — The  question  before  me  is  a 
short  one.  It  is  whether  the  shares  of  the 
defendant  company  which  were  issued  at 
a  discount  were  lawfully  issued. 

The  point  is  a  large  one — namely, 
whether  or  not  any  company  with  which 
is  incorporated  the  Companies'  Clauses 
Acts,  1845  to  1863,  and  the  amending 
Acts,  and  governed  by  those  Acts,  has, 
when  issuing  its  shares,  power  to  issue 
them  except  on  the  terms  that  the  full 
nominal  amount  of  the  shares  should  be 
paid  in  full. 

Now  there  is  nothing  said  in  the  Com- 
panies' Clauses  Acts  directly  affecting  this 

(1)  63  L.  J.  Ch.  80;  [1893]  3  Ch.  307. 

(2)  61  L.  J.  Ch.  337 ;  [1892]  A.C.  125. 


point  with  regard  to  what  I  may  call  the 
original  shares  of  the  company,  but  there 
are  provisions  with  regard  to  new  shares,  and 
those  provisions  with  regard  to  new  shares 
shew  conclusively  that  the  Legislature 
contemplated  and  authorised  new  shares 
being  issued  at  a  discount.  One  cannot  see 
any  reason  for  a  distinction  being  drawn  be- 
tween new  shares  of  a  company  of  this  class 
and  the  original  shares.  When  I  look  at  the 
provisions  of  the  Companies'  Clauses  Act, 
1845,  with  regard  to  original  shares,  I  find 
a  distinction  drawn  between  shares  sub- 
scribed for  and  shares  otherwise  acquired  by 
shareholders,  and  it  does  appear  to  me  that 
with  regard  to  shares  subscribed  for  the 
inference  from  the  wording  of  the  Com- 
panies' Clauses  Act,  1845,  is  that  these 
shares  must  be  paid  for  in  full — ^at  least 
that  is  my  present  opinion,  although  I 
have  not  expressly  to  decide  the  point. 
But  the  Act  does  contemplate  shares  being 
acquired  otherwise  than  by  subscription, 
and  the  shares  now  in  question  before  me 
were  so  otherwise  acquired.  They  were 
not  subscribed  for,  and  with  regard  to 
shares  which  are  not  subscribed  for  within 
the  meaning  of  those  words  as  used  in  the 
Companies'  Clauses  Act,  1845,  I  can  find 
no  sufficient  reason  appearing  in  the  Act, 
and  certainly  I  can  find  no  reason  appear- 
ing in  the  special  Act  before  me,  why  I 
should  hold  that  those  shares  should  not 
have  been  allotted  in  consideration  of  a 
less  sum  than  the  nominal  amount.  I  can 
find  no  provision  in  the  Act,  nor  do  I  see 
why  on  principle  I  should  hold  that  shares 
not  subscribed  for  should  not  be  allotted 
in  consideration  of  a  sum  less  than  the 
nominal  amount  just  as  new  shares  can  be, 
and  I  so  hold. 


Solicitors— Bolton  k  Co.,  for  plaintiff ; 
J.  T.  Rossiter,  for  defendant  company. 

[Reported  hy  R,  B.  Sehomberg,  Es^^ 
jBarrtster-at-Zaiv, 
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Vaughan  Williams,  L.  J.  >      t  y  d  p  i  l 

1898.  I  URBAN 

Dec.  5,  6,  12,  16,  19.     J       council. 

Evidence — Repviation — Common  Rights 
— Survey  under  Act  of  Parliament — Public 
Document — Depoeitiona — 34  Geo.  3.  c.  75, 
s.  8. 

Upon  the  trial  of  an  issue  whether  a 
piece  of  land  is  common  land  or  subject  to 
any  commonable  rigJUs  of  the  parish  of  C. 
or  (^parish  of  L,  evidence  of  repiUation  is 
admissible — that  is,  of  persons  entitled  to 
rights  of  common  in  eUher  of  those  parishes, 

A  surveyor's  report  made  under  the  Act 
for  the  Better  Management  of  the  Land  Re- 
venue of  the  Crown  (34  Geo,  3.  c.  76), 
8,^,  is  a  public  document,  and  if  produced 
from  the  proper  custody  is  admissiJble  as 
evidence. 

Depositions  which  have  been  taJcen  in  a 
suit  to  perpetuate  testimony  instituted  by  a 
predecessor  in  title  of  a  party  to  an  action 
are  not  admissible  as  evidence  of  admis- 
sions by  him,  unless  they  are  proved  to  lyive 
been  adopted  and  used  by  him.  It  is  not 
enough  that  when  produced  from  the  Record 
Office  they  are  found  to  have  been  unseated. 

Motion  for  a  new  trial. 

By  a  private  Act  of  Parliament  passed 
in  1895  the  defendants  obtained  compul- 
sory powers  to  take  a  limited  quantity  of 
land  from  '*  commons  or  reputed  common- 
s\ble  lands"  described  as  "Llanfrynach 
Common,  parish  of  Llanfrynach;  Tor- 
glasse  Common,  ditto ;  Cantref  Common, 
parish  of  Cantref."  The  Act  contained 
provisions  for  the  protection  and  benefit 
of  the  commoners  of  the  common  lands  in 
the  parishes  of  Cantref  and  Llanfrynach. 

By  agreement  between  the  commoners 
and  the  defendants  it  was  settled  that 
compensation  for  the  rights  of  the  com- 
moners should  be  paid  at  the  rate  of  40^. 
per  acre,  and  that  in  case  of  dispute  the 
money  should  be  paid  into  Court. 

Questions  arose,  and  a  committee  of  the 
commoners  of  Cantref  brought  an  action 
in  the  Chancery  Division  against  the  de- 
fendants for  specific  performance  of  the 
agreement,  an  account,  and  payment  of 


compensation  moneys.  The  commoners 
of  Llanfrynach  also  claimed  the  land 
taken,  so  the  defendants  made  them 
parties  to  the  action  by  counterclaim,  and 
paid  the  money  into  Court.  The  defen- 
dants alleged  that  the  land  in  question  was 
freehold,  not  subject  to  any  commonable 
rights. 

Eomer,  J.,  directed  that  an  issue  should 
be  tried  before  a  Judge  and  jury  at  the 
Swansea  Assizes  '*  whether  the  said  piece 
of  land,  comprising  8  a.  1  r.  24  p.,  •  .  .is 
common  land  or  subject  to  any  common- 
able rights  either  of  the  commoners  of  the 
parish  of  Cantref  or  of  the  commoners  of 
the  parish  of  Llanfrynach/' 

The  trial  took  place  before  Phillimore, 
J.,  sitting  with  a  special  jury  on  August  4 
and  5,  1898. 

The  learned  Judge  refused  to  admit 
evidence  as  to  custom  and  reputation 
except  to  prove  the  boundaries  of  a  manor. 
He  admitted  a  survey  of  the  manor  made 
by  John  Cheese  in  1816.  At  that  time 
the  Crown  was  owner  of  the  manor,  and 
the  survey  was  made  under  the  provisions 
of  the  Act  for  the  better  Management 
of  the  Land  Revenue  of  the  Crown,  1794 
(34  Geo.  3.  c.  75),  sworn  to  under  sec- 
tion 8  and  deposited  in  the  proper  office, 
from  which  it  was  now  produced. 

He  admitted  the  deposition  of  Thomas 
Williams,  made  in  1815,  taken  before 
examiners  under  a  commission  from  the 
Court  of  Chancery  in  a  suit  to  perpetuate 
testimony  instituted  by  Mr.  T.  H.  Gwynne, 
a  predecessor  in  title  of  the  defendants. 
This  deposition  was  produced  from  the 
Record  Office,  but  there  was  no  evidence 
that  it  had  ever  been  used.  It  was  found 
unsealed,  although  it  had  been  sealed  by 
the  examiners. 

The  jury  found  for  the  commoners,  and 
the  defendants  moved  for  a  new  trial  on 
the  ground  (inter  alia)  that  the  finding 
was  against  the  weight  of  evidence,  and 
that  the  survey  and  deposition  ought  not 
to  have  been  admitted. 

Wmiams,  Q.C.,  Upjohn,  Q.C,  and 
R.  Rowlands,  for  the  appellants. — The 
report  made  by  Cheese  ought  not  to  have 
been  admitted  as  evidence — Phillips  v. 
Hudson  [1867].^  It  is  said  to  be  an 
(I)  36  L.  J.  Ch.  301 ;  L.  R.  2  Ch.  243. 
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admiBsion  by  the  Crov^n  as  owner  of  the 
property,  a  declaration  made  against  inte- 
rest, to  prove  what  the  oomnions  consisted 
of. 

[Vauohan  Williams,  L.J.— It  is  a 
public  document  within  the  decision  in 
Shirla  V.  Frecoia  [issol.*] 

The  i*eport  was  made  by  an  agent  for 
his  principal,  and  never  communicated  to 
a  third  party.  There  is  nothing  public 
in  this  report,  and  that  distinguishes  it 
from  the  document  which  was  admitted 
in  Smith  v.  Browrdow  (Earl)  [l87o]  '  The 
Crown  had  the  survey  made  as  lord  of  the 
manor,  but  it  sold  the  land  as  owner  in 
fee,  not  as  lord  of  the  manor,  and  was 
therefore  not  a  predecessor  in  title  of  the 
defendants  for  this  purpose. 

The  deposition  of  Williams  ought  not 
to  have  been  admitted.  It  was  never 
adopted  or  used  by  Mr.  Gwynne.  In  suits 
to  perpetuate  testimony  it  often  turns  out 
that  the  evidence  taken  is  not  adopted 
because  it  does  not  support  the  plaintiff's 
oase,  therefore  adoption  c%nnot  be  as- 
sumed —  Richards  v.  Morgan  [l863].* 
Mr.  Gwynne  was  not  a  predecessor  in 
title  of  the  defendants.  Evidence  of  re- 
putation ought  not  to  have  been  admitted 
on  such  a  question  as  this.  It  is  not  a 
claim  by  copyholders,  but  by  freeholders 
to  a  common  appendant  or  appurtenant, 
therefore  the  right  must  exist  by  prescrip- 
tion, not  by  eastern,  and  must  be  of  a 
public  nature — Dunraven  {Earl)  v.  Llewel- 
lyn [l85o].*  They  must  prove  actual  user 
of  the  common. 

WarmingUm,  Q.C,^  And  S.  T.  Evans,  for 
the  respondents. — The  survey  is  a  public 
document,  produced  from  the  proper  cus- 
tody ;  it  was  made  under  the  provisions 
of  the  statute  34  Geo.  3.  c.  75,  s.  8.  It 
had  to  be  sworn  to  and  deposited  in  a 
public  office.  In  order  to  perform  his 
duty  the  surveyor  had  to  ascertain  what 
right's  of  common  existed.  At  the  time 
when  the  survey  and  map  were  made,  the 
Crown  was  owner  of  the  manor  and  pre- 
decessor in  title  of  the  appellants. 

The  deposition  is  admissible.  True,  it 
was  not  used  in   the  same  way  as  in 

(2)  60  L.  J.  Ch.  86.  96 ;  6  App.  Cas.  62?,  643. 
<.S)  39  L.  J.  Ch.  G36«;  L.  R.  9  Bq.  241. 
(4)  33  L.  J.  Q.B.  114 ;  4  B.  &  S.  G41. 
I  (6)  19  L.  J.  Q.B.  388  \  15  Q.B.  791. 


Richards  v.  Morgan^^  but  even  conversa- 
tions with  a  party  to  a  suit  are  admissible 
against  him.  A  man  may  make  admis- 
sions through  an  agent  whom  he  has 
authorised  to  make  them.  The  Court 
will  infer  that  this  deposition  was  used. 
It  shews  on  the  face  of  it  that  the  depo- 
nent had  special  knowledge  of  the  circum- 
stances. 

[Vaughan  Williams,  L.J. — That  must 
be  proved  aliunde.'] 

It  comes  from  the  records  of  the  Court, 
which  is  the  proper  custody — Taylor  on 
Evidence  (8th  ed.),  pp.  473,  520,  550,  and 
669.  At  all  events,  the  deposition  is  ad- 
missible to  prove  reputation. 

Evidence  of  reputation  was  properly 
admitted.  Dunraven  {Earl)  v.  Lletoellyn  ^ 
has  been  overruled  by  Warwick  v.  Queen^s 
CoUege,  Oxford  FlSTl].® 

[Vaughan  Williams,  L. J.,  referred  to 
Taylor  on  Evidence  (8th  ed.),  p.  523.] 

WiUiam8f  Q.C,  replied. 

Cur.  adv.  mtU, 

Dec.  12. — LiNDLET,  M.R. — In  this  case 
an  application  was  made  for  a  new  trial. 
There  were  several  points  raised  about 
the  admissibility  of  certain  evidence,  and 
we  said  we  would  consider  those  pointa 
before  we  went  on  with  the  case  on  the 
merits.  We  have  considered  them,  and 
there  is  one  of  them  as  to  which  we  shall 
require  a  little  further  assistance  from  the 
Bar,  but  we  wish  to  clear  the  way  by 
stating  the  conclusions  at  which  we  have 
already  arrived. 

The  case  has  turned  on  an  issue  in  the 
action.  The  issue  was  tried  at  Swansea. 
It  was  framed  under  a  particular  Act  of 
Parliament  enabling  the  defendants  to 
take  some  land  for  the  purpose  of  a  reser- 
voir, and  under  that  Act  of  Parliament 
they  took  some  eight  acres  or  thereabouts. 
Of  course  that  extinguished  all  right  of 
common  or  any  other  right  there  might 
be  over  it.  The  question  arose  as  to  who 
was  to  receive  the  money.  The  money 
has  been  paid  into  Court  to  enable  them 
to  ascertain  what  was  to  be  done  with  it, 
and  an  issue  in  a  very  peculiar  form  was 
directed  to  be  tried.  The  issue  is  not 
framed  for  the  purpose  of  ascertaining 
who  is  to  have  the  money.  The  issue  is 
(r)  40  L.  J.  Ch.  780;  L^  R.  6  Ch.  716. 
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a  very  general  issue,  and  having  regard 
to  the  frame  of  the  issae  in  this  case,  which 
is  veiy  onasual  (but  which  was  rendered 
necessary,  or  at  all  events  desirable,  having 
regard  to  the  terms  of  the  Act  of  Parlia- 
ment under  which  it  was  directed),  I  am  of 
opinion  that  evidence  of  reputation  on 
the  question  stated  in  the  issue  is  admis- 
sible. The  question  stated  in  the  issue 
left  to  the  jury  is  whether  the  lands  taken 
by  the  defendants  are  or  are  not  subject 
to  any  commonable  rights  enjoyed  by  any 
of  the  persons  named  in  the  issue,  or,  in 
other  words,  whether  the  land  taken  is  part 
of  any  common  over  which  any  one  in  the 
parish  has  any  right  of  common.  This  is 
a  question  of  such  general  interest  in  the 
locality  as  to  let  in  evidence  of  reputation. 
Dunraven  {Earl)  v.  Llewellyn,^  which  was 
relied  upon  by  those  who  objected  to  the 
evidence,  is  no  authority  to  the  contrary, 
for  the  pleadings  in  that  case  shew  that 
the  issue  there  was  simply  whether  a 
piece  of  land  was  the  plaintiffs'  or  the 
defendants'.  Wartoiek  v.  Queen's  College^ 
Oxford,^  shews  that  Dunraven  {Earl)  v. 
LleweUyn  ^  does  not  go  so  fiu*  as  is  some- 
times supposed. 

The  next  point  which  arose  was  as  to 
the  deposition  of  Williams.  As  regards 
the  depositions  taken  by  Mr.  Gwynne  in 
the  suit  to  perpetuate  testimony,  the  case 
of  Eicharde  v.  Morgan  *  shews  that  those 
depositions  would  be  admissible  as 
admissions  by  him  if  it  could  be  proved 
that  they  were  ever  used  by  him,  but  no 
evidence  to  this  effect  is  forthcoming. 
There  is  no  evidence  that  Gwynne  ever 
adopted  this  deposition  or  made  it  his  own 
in  any  way,  and  it  cannot  therefore  be 
treated  as  an  admission  by  him.  A  ques- 
tion, however,  arise  s  whether  this  deposi- 
tion is  not  still  admissible  as  evidence  of 
reputation,  and  upon  that  point  we  shall 
desire  further  assistance.  I  pass  it  over 
for  the  moment,  and  will  come  back  to  it 
hy-and-by. 

Another  document  was  the  survey  made 
by  Mr.  Cheese  in  1816.  Now,  as  regards 
that  survey  I  am  of  opinion  that,  having 
regard  to  the  &ct  that  it  was  made  by  Mr. 
Cheese  in  performance  of  the  duty  cast 
upon  him  by  34  Geo.  3.  c.  76,  s.  8,  this 
document  was  properly  admissible.  It  is 
a  survey  of  Crown  lands  on  the  occasion 
Vol.  68.— Chang. 


of  a  sale  of  them,  and  was  made  pursuant 
to  the  provisions  of  a  public  Act  of  Parlia- 
ment ;  it  is  a  public  document  produced 
out  of  the  proper  custody,  and  is  admissible 
as  such.  Smith  v.  Brovmlaw  {Earl)  ^  was 
a  more  difficult  case,  but  a  lesn  authentic 
document  was  there  admitted.  [His  Lord- 
ship referred  to  another  point  and  pro- 
ceeded :]  The  learned  Judge  came  to  the 
conclusion  that  evidence  of  reputation  was 
not  admissible ;  he  came  to  the  conclusion 
that  the  deposition  might  be  received 
upon  the  ground  that  it  was  an  admis- 
sion by  a  preceding  owner.  For  the 
reasons  I  have  given,  I  think  that  was 
wrong,  but  there  still  remains  a  point 
as  to  which  we  are  not  yet  satisfied, 
whether  the  deposition  considering  its 
antiquity  and  where  it  comes  from  and 
the  person  by  whom  it  purports  to  be 
made,  is  not  still  admissible  as  evidence  of 
reputation.  We  will  hear  the  further 
arguments  send  then  we  will  say  what  is 
to  be  done. 

Chitty,  L.J. — The  issue  sent  for  trial 
at  the  assizes  was  settled  by  the  parties, 
and  was  in  a  very  peculiar  form.  It  was 
this :  Whether  the  piece  of  land  compris- 
ing 8  a.  1  r.  24  p.  in  the  plan  "  ia  common 
land  or  subject  to  any  commonable  rights 
either  of  the  commoners  of  the  parish  of 
Cantref,  or  of  the  commoners  of  the  parish 
of  Llanfrynach."  The  defendants,  the 
district  council,  had  taken  the  land  under 
their  statutory  powers  for  the  purposes  of 
a  reservoir.  The  12th  section  of  the  Act 
passed  in  1895  contained  a  limit  of  the 
quantity  of  the  land  which  might  be  taken 
from  *'  the  commons  or  reputed  common- 
able lands  "  therein  mentioned,  and  gives 
the  names  and  descriptions  of  the  commons 
thus :  '*  Llanfiynach  Common,  parish 
of  Llanfrynach  ;  Torglasse  Common, 
ditto;  Cantref  Common,  parish  of 
Cantref,"  and  the  following  section  (13) 
contains  provisions  "for  the  protection 
and  benefit " — I  quote  the  words — "  of  the 
commoners  of  the  common  lands  in  the 
parishes  of  Cantref  and  Llaniiynach." 
The  language  of  these  sections  throws 
a  light  upon  the  wording  of  the  issue. 
The  object  of  the  issue  was  apparently  to. 
ascertain  whether  the  land  taken  by 
the  district  council  was  subject  to  any 
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commonable  rights  of  the  commoners  of 
either  of  the  two  named  parishes.  *^  Oom- 
moners  of  a  parish  "  is  a  curious  phrase,  not 
easily  intelligible  from  a  lawyer's  point  of 
view.  But  I  am  not  prepared  to  say  that  it 
might  not  be  justified  in  the  circumstances 
of  the  case.  But  the  Act  and  the  issue 
imply  that  the  commoners  of  the  parishes 
have  some  commonable  rights  of  some 
description  over  some  land ;  and  the  en- 
quiry was  whether  those  commonable 
rights,  whatever  they  were,  and  whatever 
their  nature  might  be,  extended  to  the 
land  taken.  I  agree  then  with  the  Master 
of  the  Rolls  that,  having  regard  to  the 
general  interest  in  the  locality  on  such  a 
question,  evidence  of  reputation  was  ad- 
missible, and  that  the  decision  of  Lord 
Hatherley  in  Wartmck  v.  Queen's  College, 
Oxford,^  is  in  point. 

As  to  the  deposition  of  Williams  made 
in  the  Chancery  suit,  I  am  of  opinion 
that  it  was  not  admissible  as  an  admission 
by  conduct  of  a  predecessor  in  title  of  the 
district  council.  Had  there  been  evidence 
that  it  had  been  used  by  the  party  to  the 
suit  on  whose  behalf  it  had  been  made  to 
prove  a  particular  fact  sought  to  be  estab- 
lished by  him,  then  Richards  v.  Morgan  ^ 
would  have  applied,  and  it  might  have 
become  admissible  as  an  admission  made 
by  the  party  so  using  it,  on  the  ground 
that  by  so  using  it,  and  by  putting  it 
forward  as  a  true  statement  of  the  par- 
ticular &ct,  he  had  adopted  it  as  his  own. 
But  there  is  no  evidence  that  the  deposi- 
tion was  ever  so  used.  The  mere  circum- 
stance relied  upon  by  counsel  for  the 
respondents,  that  the  depositions  returned 
by  the  examiners  under  seal  are  now 
found  unsealed,  is  not  evidence  of  user  or 
adoption  by  the  party  on  whose  behalf 
the  deponent  Williams  was  examined. 

It  was  further  contended  that  Williams' 
deposition  was  admissible  as  evidence  of 
reputation.  It  is  upon  that  point  that  we 
propose  to  hear  some  further  argument. 

As  to  the  report  of  the  surveyor.  Cheese, 
I  think  it  was  admissible  on  the  ground 
that  it  was  a  document  of  a  public  nature. 
The  survey  and  report  were  made  pur- 
suant to  the  public  statute  34  Geo.  3. 
e.  75,  s.  8,  and  were  required  as  a  neces- 
sary condition  precedent  to  the  sale  of  the 
Crown  manor  by  the  commissioners.   The 


statute  was  one  of  general  public  inteiest ; 
it  put  restrictions  on  the  sale  of  Crown 
lands  by  the  Crown  or  the  commissioners 
acting  on  behalf  of  the  Crown.  I  think 
that  the  document  complies  substantially 
with  the  tests  stated  by  Lord  Blackburn 
in  Stv/rla  v.  Frecda,^  where  he  says  that 
there  should  be  a  public  enquiry,  a  public 
document,  and  one  made  by  a  public 
officer.  The  survey  was  made  by  Mr. 
Cheese  in  discharge  of  a  public  duty  im- 
posed by  the  statute,  and  was  not  made 
on  behalf  of  the  Crown  as  a  private  owner. 
The  report  was  a  public  document  made 
for  the  public  purpose  above  indicated, 
and  in  discharge  of  the  statutory  duty, 
and  Mr.  Cheese,  the  surveyor,  was  a 
public  officer,  and  the  document  itself 
comes  out  of  the  proper  custody. 

The  case  is  distinguishable  from  PAt7- 
lips  V.  Hudson,'^  where  Lord  Chancellor 
Chelmsford  seemed  to  consider,  although 
he  did  not  actually  decide  the  point,  that 
a  survey  coming  from  the  Augmentation 
Office  was  inadmissible  in  evidence,  on  the 
ground  that,  although  made  on  behalf  of 
the  Crown,  it  was  just  the  same  as  if  it 
had  been  made  on  behalf  of  a  private 
owner.  The  survey  there  was  not  made 
under  the  requisitions,  as  here,  of  a  public 
statute. 

Vadohan  Williams,  L.J. — I  have  no- 
thing to  add  except  this — that  it  seems  to 
me  that  when  we  come  to  consider  the 
question  of  the  admissibility  of  this  evi- 
dence we  must  not  leave  out  of  sight  the 
holding  by  the  learned  Judge  before 
whom  the  issue  was  tried  that  evidence  of 
reputation  was  not  admissible — because 
that  holding  was  applied  not  only  to  the 
particular  evidence  of-  Williams,  but  was 
also  applied  on  the  objection  of  the  plain- 
tiffs to  evidence  which  it  was  proposed  to 
adduce,  and  which  was  excluded  as  being 
evidence  of  reputation.  I  mean  by  that 
the  ruling  of  the  learned  Judge  was  ap- 
plied to  both  sides. 

[The  question  whether  the  deposition 
was  admissible  to  prove  reputation  was 
then  argued  at  length,  but  their  Lord- 
ships, without  deciding  the  poLut,  set  aside 
the  verdict  of  the  jury  on  the  ground  that 
some  evidence  of  reputation  had  been  re- 
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jeoted  on  both  sides,  and  remitted  the 
adaon  to  Mr.  Justice  Romer  for  a  new 
trial.] 

Solicitors— Carlisle,  Unna,  Ryder  &  Heaton, 
agents  for  G.  C.  James.  Merthyr  Tydfil,  for 
appellants;  Sharpe,  Parker.  Pritohards  & 
Barham.  agents  for  D.  T.  Jeffreys,  Brecon, 
for  respondents. 

[Reported  hy  H,  C.  Boper^  Esq., 
JBarrUtdr-at-LafW. 


^^^Q         I  ATTORNEY-GENERAL  V. 

T         io      \  RUFFORD  AND  CO. 

Jan.  18.  ) 

Local  Government  —  "iTcir  street"  — 
BuMinga  on  the  Side  of  Old  Highway — 
Towns  Improvement  Claueee  Actj  1847 
(10  (fe  11  Vict.  c.  34),  8.  63. 

Decieiana  on  the  meaning  of  ^^  new 
area"  in  the  Public  Health  Act,  1876, 
govern  the  construction  of  the  same  words 
in  the  Towns  Improvement  Clauses  Acty 
1847,  being  in  pari  materia. 

Wherever  buildings  are  erected  on  oppo- 
site sides  of  a  highway  so  as  to  limit  and 
define  the  breadth  of  the  roadway ^  the  high- 
way  so  far  as  it  lies  between  those  buildings 
«  a  "  new  street" 

The  defendants  were  manu&cturers  of 
glazed  bricks  and  owners  of  a  factory 
which  extended  for  about  485  feet  along 
the  east  side  of  an  ancient  carriage  road 
called  Brick  Kiln  Lane  within  the  dis- 
trict of  the  Stourbridge  Urban  Council. 
Brick  Kiln  Lane  was  about  581  yards 
long,  and  varied  in  width  from  19  feet  to 
28  feet  2  inches.  The  only  buildings  on 
the  west  side  of  the  lane,  except  the  de- 
fendants' fEictory,  were  two  cottages  at 
some  distance. 

The  defendants  proposed  to  erect  a 
sahstantial  building  for  the  purposes  of 
their  business  on  the  east  side  of  the 
lane  immediately  opposite  their  &ctory, 
and  extending  233  feet  along  the  lane. 
The  proposed  building  was  to  occupy  the 
site  of  two  cottages  which  the  defen- 
dants had  pulled  down.     Except  these 


cottages  there  had  never  been  any  build- 
ings on  the  east  side  of  the  lane. 

The  Stourbridge  Urban  Council  re- 
quired the  defendants  to  set  their  proposed 
buildings  back  so  as  to  leave  a  roadway 
30  feet  wide.  They  made  this  requisi- 
tion under  the  powers  given  to  them  by 
the  Towns  Improvement  Clauses  Act, 
1847,  s.  63,  which  had  been  incorporated 
by  a  local  Act  appointing  the  Stourbridge 
Improvement  Commissioners,  to  whose 
powers  the  council  had  succeeded.  That 
section  provides  that  it  shall  not  be  law- 
ful to  make  or  lay  out  a  new  street  of  less 
than  the  prescribed  width,  or,  if  no  width 
should  be  prescribed,  of  less  width  than, 
for  a  carriage  road,  30  feet. 

The  defendants  having  refused  to  set 
back  their  buildings,  this  action  was 
brought  against  them  by  the  Attorney- 
General,  on  the  relation  of  the  Stourbridge 
Urban  Council,  for  an  injunction  to  re- 
strain the  defendants  from  building  any 
buildings  or  erections  on  land  adjoining 
to  or  abutting  on  Brick  Kiln  Lane  so  as 
to  make  or  lay  out  such  lane  as  a  new 
street  less  than' 30  feet  wide.  The  plain- 
tiffs now  moved  for  an  injunction. 

FartoeUj  Q,C.y  and  B.  Cunningham  GleUf 
for  the  plaintiffs. — ^The  only  question  is 
whether  Brick  Kiln  Lane  is  a  new  street 
within  the  meaning  of  section  63  of  the 
Towns  Improvement  Clauses  Act,  1847. 
There  has  been  no  decision  upon  the  meaning 
of  this  Act.  But  there  are  many  decisions 
on  the  meaning  of  the  same  words  in  the 
Public  Health  Act.  The  effect  of  these  is 
stated  by  Lord  Selborne  in  Robinson  v. 
Barton  Local  Board  [l883],^  and  it  is 
clear  that  the  words  include  an  ancient 
highway  which  is  being  turned  into  a 
street  by  building  houses  on  each  side 
opposite  to  one  another.  A  similar 
question  arose  in  Hendon  Local  Board  v. 
Pounce  [l889],^  but  that  case  is  not 
precisely  in  point. 

NeviUcy  Q.Cf  and  B.  E,  Moore^  for  the 
defendants. — Every  case  must  be  decided 
upon  itsown circumstances.  (See  Sir  George 
Jessel's  judgment  in  Robinson  v.  Barton 
Local  Board,^   when  it   was  before  the 

(1)  62  L.  J.  Ch.  6 ;  53  lb.  226 ;  21  Ch.  D.  621 ; 
8  App.  Cas.  798. 

(2)  42  Ch.  D.  602. 
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Court  of  Appeal.)  It  is  not  enough 
that  there  should  be  buildings  opposite 
each  other  at  one  or  two  points.  There 
must  be  some  continuity.  The  nature  of 
the  buildings  and  of  the  ground  must  be 
looked  at.  A  street  naturally  means  a  road 
bordered  by  lines  of  houses  or  shops. 
Brick  Kiln  Lane  can  never  become  a 
street  in  that  sense,  for  the  ground  on 
each  side  has  been  so  undermined  with 
ooal  workings  that  it  is  useless  for  build- 
ing houses.  The  defendants'  building  is 
quite  different  from  a  row  of  houses.*  The 
provisions  of  the  various  Local  Govern- 
ment Acts  as  to  width  of  streets  are,  to  a 
great  extent  at  least,  made  for  the  benefit 
of  the  people  living  in  the  houses. 

North,  J. — I  think  I  must  hold  that 
this  is  a  new  street,  within  the  meaning 
of  the  decisions  on  the  Public  Health  Act, 
1875,  taking  the  decisions  to  be  summed 
up  in  the  case  which  has  been  cited  to  me 
from  the  House  of  Lords.  There  is  a 
difficulty,  no  doubt,  in  saying  when  some 
country  lane  has  become  a  street,  as  the 
Master  of  the  Rolls  pointed  out  in 
Bolnnson  v.  Barton  Local  Board,^  when 
the  matter  was  before  the  Court  of 
Appeal.  He  says  this :  '*  Now  there  are 
two  ways  in  which  a  street  may  come  into 
existence  where  there  was  no  street  before. 
A  person  may  take  a  grass  field  or  a 
country  lane  (for  in  my  opinion  it  makes 
no  difference  whether  or  not  there  was  a 
public  highway  and  lane,  or  a  footpath 
existing  before  which  is  thrown  into  the 
street  and  is  utilised,  or  whether  thero 
was  nothing  but  a  mere  plot  of  grass  land 
out  of  which  a  new  roadway  is  made),  he 
may  take  it  and  build  continuous  lines  of 
houses  so  as  to  form  what  is  commonly 
known  as  a  street.  When  I  say  continuous 
lines,  I  do  not  mean  that  thero  aro  to  be 
no  breaks  or  intervals,  but  thero  must  be 
a  certain  degree  of  continuity."  Then  he 
points  out  another  way  in  which  a  street 
may  arise,  and  says  that  is  "  whero  it  is 
not  from  the  first  laid  out  as  a  street  in  a 
formal  manner,  but  may  be  considered  to 
grow  up,  so  to  say,  of  itself.  This  often 
happens  whero  thero  is  an  existing  high- 
way, and  people  build  houses  along  the 
sides  of  that  highway,  so  that,  without  any 
intention  of  laying  out  a  stroet,  the  stroet 


grows.  When  does  it  become  a  street  t 
This  question  cannot  be  answered  until 
you  know  the  locality."  No  doubt  thero 
may  be  great  difficulty  in  saying  in  such  a 
case  as  the  latter  when  it  does  become  a 
street.  He  points  out  that  whero  you 
have  continuous  lines  of  buildings  on  both 
sides,  that  is  one  way  in  which  the 
property  becomes  a  street.  He  also  points 
out  that  a  new  street  does  not  mean 
necessarily  a  street  between  continuous 
lines  of  houses  without  any  break  or 
interval,  but  that  thero  must  be  a  certain 
degree  of  continuity. 

In  this  case,  thero  being  buildings  on 
the  one  side,  extending  for  400  feet  and 
moro,  it  is  proposed  to  put  up  a  building 
which  will  extend  about  230  or  240  feet 
along  the  other  side  opposite  to  them. 

Supposing,  instead  of  putting  up  a  con- 
tinuous building  there,  a  row  of  cottages 
of  that  length  had  been  put  up — perhaps 
twelve  to  twenty  cottages — could  it  be  said 
then  that  that  was  not  a  new  stroet  t 
Counsel  for  the  defendants  did  not  suggest 
that  that  would  not  be  so,  but  he  said 
there  was  a  differonce  between  that  case 
and  the  present  one.  In  a  certain  senso 
thero  is.  What  they  aro  doing  hero  is 
defining  the  line  of  road — I  do  not  use 
that  word  in  a  technical  but  a  general 
sense — defining  the  road  on  which  people 
are  to  pass,  by  fixing  walls  and  by  altering 
the  state  of  things  so  that  there  will  be 
walls  on  each  side,  limiting  the  road  to 
that  particular  space — in  this  case  twenty- 
one  or  twenty-two  feet — as  the  case  may 
be.  I  must  say  I  think  that  what  will  be 
the  line  of  road  between  these  walls  will 
be  a  new  street  within  the  meaning  of  the 
Act.  I  think  I  am  justified  in  coming  to 
that  conclusion,  not  only  by  the  view 
which  Lord  Selbome  expressed  in  the 
case  which  has  been  cited  to  me,  but  also 
because  I  am  conforming  to  the  views  of 
Sir  George  Jessel,  M.B. 

Solicitors — Smiles  &  Co.,  agents  for  W.  W. 
Goddard,  Stourbridge ;  Church,  Rendell,  Todd 
k  Co.,  agents  for  Chas.  Herbert  CoUis,  Stour- 
bridge. 

[Beparted  by  J.  B,  Brooke,  Btj-t^ 
Barriiter'at-Law. 
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I>BINCQBIEB  V.  WOOD. 


Btbxb,  J. 

1898. 
Nov. 

Praeiice — Joinder  of  PlairUiffs — Catue 
•of  Action — **  Same  tramaction  " — RuU$  of 
Supreme  Courts  Order  XVI.  rule  1 — Cwn^ 
pany  —  Proepedue — Misrepreeentation  — 
Repudiation  by  Director — "  Beasonable 
pMic  notice  "  of  Repudiation  by  Director 
—Directors'  Liahility  Act^  1890  (53  d;  64 
Vict.  c.  64),  8.  3. 

Where  severed  persons^  separately^  apply 
Jor  debentures  in  a  company ,  relying  on  a 
prospectus  and  covering  IdUer  which  con- 
tain misrepresentations^  they  may  jointly 
eue  the  directors,  €U  they  have^  within 
Order  XVI.  rule  1,  a  daim  for  relief 
arising  out  of  the  ^*  same  transaction,'* 

Where  a  director  knows  that  a  prospectus 
is  being  issued  inviting  persons  to  take 
debentures,  and  abstains  from  asking  to  see 
it  uniU  after  action  brought  on  account  of 
misrepresentations  therein^  it  is  too  late 
then  for  him  to  give  ^'reasonable  public 
notice,"  within  the  meaning  of  section  3  of 
the  Directors'  Liahility  Act,  1890,  that  it 
^oas  issued  toithout  his  knowledge  or 
consent. 

Four  plaintiffs,  Auguste  Drincqbier 
tmd  others,  brought  an  action  against  H. 
Wood  and  J.  L.  Wood  under  the  Direc- 
tors' Liability  Act,  1890,  alleging  that 
they  had  been  misled  by  a  prospectus  and 
covering  letter  issued  by  the  defendant 
tia  directors  of  a  company. 

The  company  was  incorporated  in 
March,  1895.  The  plaintiffs  had  sepa- 
Tately  applied  for  and  obtained  debentures 
in  the  company.  The  debentures  proved 
to  be  comparatively  worthless,  and  the 
plaintiffs  alleged  by  their  statement  of 
claim  that  they  had  applied  for  them  on 
the  &ith  of  statements  in  the  prospectus 
and  a  covering  letter  which  were  untrue, 
and  they  claimed  damages.  H.  Wood  did 
not  put  in  a  defence,  but  J.  L.  ,Wood,  by 
his  defence,  denied  that  he  had  prepared 
or  issued  the  prospectus  or  covering  letter, 
and  objected  further  that  the  plaintiffs 
could  not  bring  a  joint  action  against 
him. 

Astbury,  Q.O.,  and  0.  Ca^^  for  the 
|)laintiff8. 


Eve,  Q.C.,  and  BeddaU,  for  the  defen- 
dant J.  L.  Wood. — The  plaintiffs  have 
not  a  common  cause  of  action.  They 
ought  to  bring  separate  actions,  as  each 
may  have  received  the  prospectus  under 
different  circumstances.  Their  claims 
cannot  be  called  claims  arising  out  of  the 
''same  transaction"  under  Order  XVI. 
rule  1. 

[They  cited  Smurthwaite  v.  Hannay 
[1894],*  Stroud  V.  Lawson  [l89S],*  and 
Peninsular  and  Oriental  Steam  Navigation 
Co.  V.  Tsune  Kijima  [1895].*] 

Astbury,  Q.C.,  and  G.  Oave^  for  the 
plaintiffs.  —  In  Stroud  v.  Lawson ' 
Yaughan  Williams,  L.J.,  says :  "  It  is 
clear  that  the  intention  of  the  rule  is  to 
allow,  subject  to  certain  limitations,  the 
joinder  of  different  causes  of  action  which 
have  accrued  to  different  plaintiffs." 
Here  the  invitation  to  subscribe  under  the 
prospectus  is  the  cause  of  action.  That  is 
the  wrongful  act.  In  Stroud  v  Lau)son  ^ 
there  were  two  causes  of  action  which  did 
not  arise  out  of  the  same  transaction,  and 
A.  L.  Smith,  L.  J.,  says  :  "  I  do  not  think 
this  case  comes  within  the  terms  of  Order 
XVI.  rule  1.  That  rule  was  brought 
into  operation  after  the  decision  in  Carter 
V.  Rigby  ds  Co.  [l896].*" 

Eve,  Q.C.,  replied  on  this  point. 

Btbne,  J. — I  think,  although  there  is 
some  difficulty,  that  the  action  is  properly 
brought.  [His  Lordship  referred  to 
Order  XVI.  rule  1,  and  continued :] 
Prior  to  this  order  being  made  there  had 
been  certain  decisions,  notably  Smurth- 
waite V.  Hannay,^  in  which  it  was  held 
that  the  old  Order  XVI.  rule  1  dealt 
merely  with  the  parties  to  an  action,  and 
had  no  reference  to  joinder  of  several 
causes  of  action ;  and  that  where  the 
causes  of  action  of  several  plaintiffs  were 
separate  and  distinct,  the  same  could  not 
be  joined  in  one  action.  Since  the  new 
order  has  come  into  operation  one  case 
has  been  decided  by  the  Court  of  Appeal 
— namely,  Stroud  v.  Lawson  *  —  which 
assists  in  interpreting  this  rule. 

(1)  63  L.  J.  Q.B.  737;  [1893]  2  Q.B.  412; 
[1894]  A.G.  494,  498. 

(2)  67  L.  J.  Q.B.  718  ;  [1898]  2  Q.B.  44. 

(3)  64  L.  J.  P.O.  146 ;  [1895]  A.C.  661. 

(4)  66  L.  J.  Q.B.  637 ;  [1896]  2  Q.B.  118. 


Digitized  by 


Google 


182 


CHANCEKY  DIVISION. 


[1899 


Drincqbier  v.  Wood. 

In  that  case  the  plaintiff  commenced  an 
action  claiming  damages  from  the  directors 
of  a  company  for  inducing  him  by  fraud 
to  purchase  shares  in  the  company.  In 
the  same  action  he  sought  relief,  suing 
as  a  representative  plaintiff,  not  on  the 
ground  of  fraud,  but  on  the  ground 
that  the  payment  of  dividends  out  of 
capita]  was  uUra  vires  and  illegal.  It 
was  held  that  it  did  not  come  within 
Order  XVI.  rule  1,  because  it  could  not 
be  said  that  the  right  to  relief  arose  out 
of  the  same  transaction  or  series  of  trans- 
actions. I  have  therefore  to  consider 
whether  the  plaintiffs  in  the  present  case 
allege  causes  of  action  arising  out  of  the 
same  transaction. 

If,  in  the  present  case,  separate  actions 
had  been  brought  there  would  be  common 
questions  of  law  and  feet.  It  is  perfectly 
true  that  if  these  plaintiffs  had  not  en- 
tered into  contracts  they  could  not  have  a 
title  to  relief.  The  entering  into  the  con- 
tracts was  a  separate  transaction.  All 
the  plaintiffs  allege  their  right  to  relief  to 
arise  out  of  the  issue  of  the  prospectus 
containing  false  statements,  and  therefore 
out  of  the  same  transaction.  I  do  not 
consider  that  the  word  *'  transaction  "  in 
the  rule  necessarily  implies  something 
taking  place  between  two  parties,  as,  for 
example,  where  a  collision  between  two 
ships  causes  damage  or  houses  are  shaken 
down  by  a  traction-engine  passing  along  a 
<  highway,  which  are  cases  where  the  transac- 
tion is  the  same.  It  is  perfectly  true  that 
to  establish  their  respective  rights  to  relief 
the  plaintiffs  must  prove  their  title  to 
relief  on  distinct  evidence.  But  here  the 
ground  of  their  action  is  the  loss  to  the 
plaintiffs  caused  by  the  defendants  issuing 
the  prospectus.  That  issue  is  one  arising 
out  of  one  transaction  or  series  of 
transactions.  I  think  therefore  that 
the  present  case  does  come  within  the 
meaning  of  the  rule,  and  that  the  defen- 
dant is  not  entitled  to  say  that  the  plain- 
tifllB  must  proceed  in  separate  actions. 
The  latter  part  of  the  rule  provides  for  the 
prevention  of  injustice  being  done  if  the 
defendants  are  embarrassed  by  joinder. 

The  hearing  of  the  case  then  proceeded. 

On  behalf  of  the  defendant  J.  L.  Wood 

it  was  submitted  that  the  evidence  did 


not  prove  that  the  plaintiff  Auguste 
Drincqbier  had  taken  his  debentures  on 
the  faith  of  the  prospectus  and  covering 
letter.  The  defendant  J.  L.  Wood  ad- 
mitted that  he  had  heard  that  there  were 
friends  of  H.  Wood  who  were  likely  to 
take  debentures,  but  he  denied  that  be 
had  ever  authorised  H.  Wood  to  make 
use  of  the  prospectus  or  covering  letter. 
He  stated  that  he  left  the  matter  of  the 
issue  of  the  debentures  to  H.  Wood  and 
one  Collins  entirely.  He  admitted  that 
he  had  heard  that  there  were  friends  of 
H.  Wood  who  would  be  likely  to  take 
debentures,  but  not  that  he  had  docu- 
ments for  the  purpose  of  getting  friends 
to  take  debentures.  On  cross-examina- 
tion he  said  he  never  heard  of  the  pro- 
spectus until  the  action,  and  he  said  that 
he  left  the  issue  of  the  debentures  to  his 
brother  and  Collins  entirely;  that,  as 
arranged,  from  the  commencement  his 
brother  and  Collins  had  all  to  do  with  the 
company,  as  the  solicitor  should  advise ; 
that  he  intended  that  H.  Wood  and 
Collins  should  take  such  steps  as  they 
chose  to  issue  debentures ;  and  that, 
except  putting  the  matter  into  the  hands 
of  his  solicitor  to  defend  the  present 
action,  he  had  never  done  anything  to 
repudiate  the  prospectus.  He  had  signed 
some  of  the  debentures.  H.  Wood  had 
mentioned  the  prospectus  to  him  about 
the  time  of  the  issue  thereof  in  1895,  but 
he  had  not  seen  it,  and  he  had  not  asked 
to  see  a  copy. 

It  was  submitted  also  that  the  evidence 
did  not  prove  that  J.  L.  Wood  knew  of  the 
covering  letter. 

ABthury,  Q,C,,  and  G,  Cave,  for  the 
plaintiffs,  submitted  that  the  defendant 
J.  L.  Wood  was  liable  under  the  Directors' 
Liability  Act,  1890,  s.  3,  as  being  a  director 
at  the  time  the  prospectus  and  covering 
letter  were  issued,  and  that  he '  had  not 
given  the  notice  required  by  section  3  in 
order  to  escape  liability. 

JSve,  Q,C.,  and  BeddaUy  for  the  defen- 
dant J.  L.  Wood.— The  defendant  J.  L. 
Wood  was  not  a  party  to  the  issue  of  the 
prospectus  or  covering  letter.  Even  if 
he  knew  of  the  prospectus,  he  did  not 
authorise  or  consent  to  the  issue  of  it.  It 
has  not  been  proved  that  he  knew  what 
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the  contents  of  the  prospectus  were. 
There  is  no  evidence  that  he  knew  of  the 
issne  of  the  covering  letter.  He  has  given 
saffident  notice  within  section  3  for  his 
defence. 

Astbury,  Q.C,^  replied. 

Btsne,  J. — ^The  plaintiffs  claim  com- 
pensation for  loss  or  damage  alleged  to 
have  heen  sustained  by  them  by  reason  of 
certain  alleged  untrue  statements  in  a 
prospectus  and  covering  circular,  on  the 
&ith  of  which  they  took  certain  deben- 
tures. They  ground  this  claim  on  the 
provisions  of  the  Directors'  liability  Act, 
1890.  There  are  two  defendants,  Henry 
Wood  and  J.  L.  Wood,  who,  at  the  date 
of  the  events  giving  rise  to  this  claim, 
were  the  only  directors  of  a  company 
called  the  Woods  Patent  Brick  Syndicate, 
lim.  The  defendant  Henry  Wood  put 
in  no  defence,  and  against  him  the  plain- 
tiff moved  for  judgment;  and  as  the 
averments  in  the  statement  of  claim  are 
admitted  and  are  sufficient  to  entitle  the 
plaintiffs  to  relief,  there  must  be  judg- 
ment in  their  £Eivour  severally  for  compen- 
sation for  the  loss  or  damage  sustained  by 
reason  of  the  untrue  statements  contaiued 
in  the  coveriug  letter  and  prospectus  in 
the  statement  of  daim  mentioned,  and 
there  must  be  an  enquiry  and  payment  of 
the  amount  found  to  be  due.  They  are 
aJso  entitled  to  costs  up  to  and  including 
judgment,  the  subsequent  costs  being 
reserved.  [His  Lordship  then  dealt  with 
the  question  of  misrepresentation,  and 
after  holding  that  certain  statements  in 
the  covering  letter  were  untrue,  and  that 
the  plaintiff  Auguste  Drincqbier  had 
justifiably  relied  upon  them,  proceeded  to 
summarise  the  plaintiff  Auguste  Drinoq- 
bier's  evidence,  and  continued  ]  There 
is  a  passage  that  I  should  like  to  refer  to 
in  the  judgment  of  the  Lord  Chancellor 
in  Amison  v.  SmUh  [1SS9],*  when  he 
says :  "  It  is  an  old  expedient,  and  seldom 
successful,  to  cross-examine  a  person  who 
has  read  a  prospectus,  and  ask  him  as  to 
«ach  particular  statement  what  influence 
it  had  on  his  mind,  and  how  Hblc  it  deter- 
mined him  to  enter  into  the  contract. 
This  is  quite  fallacious,  it  assumes  that 
a  person  who  reads  a  prospectus  and 
(6)  il  Gb.  D.  84$. 
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determines  to  take  shares  on  the  faith  of 
it  can  appropriate  among  the  different 
parts  of  it  the  effect  produced  by  the 
whole.  This  can  rarely  be  done  even  at 
the  time,  and  for  a  shareholder  thus  to 
analyse  his  mental  impressions  after  an 
interval  of  several  years,  so  as  to  say  which 
representation  in  particular  induced  him 
to  take  shares,  is  a  thing  all  but  impossible^ 
A  person  reading  a  prospectus  looks  at  it 
as  a  whole,  he  thinks  the  undertaking 
is  a  fine  commercial  speculation,  he  sees 
good  names  attached  to  it,  he  observes 
other  points  which  he  thinks  fiivourable, 
and  on  the  whole  he  forms  his  conclusion. 
You  cannot  weigh  the  elements  by  ounces.'' 
To  my  mind  it  is  very  frequently  an 
extremely  difficult  thing  for  a  man  who 
has  taken  shares  or  debentures  on  the 
faith  of  a  prospectus,  to  be  asked,  *'  Would 
you  have  taken  shares  if  something  had 
been  left  out  or  something  else  put  in  % " 
And  probably  in  many  cases  his  true 
answer  would  be,  "  I  can  hardly  answer 
that  question,  as  I  never  saw  a  prospectus 
with  the  statement  that  you  mention  in 
it.''  In  £etct,  Auguste  Drincqbier  took 
debentures  on  the  faith  of  the  prospectus 
and  notice ;  and,  in  my  judgment,  he  was 
influenced  by  those  statements,  which  I 
have  held  to  be  untrue.  I  think  that  his 
answer  on  cross-examination  meant  that 
he  placed  more  reliance  on  the  statements 
in  the  documents  than  on  anything  else 
stated  by  Henry  Wood,  and  I  have  come 
to  the  conclusion  that  he  is  entitled  to 
succeed. 

In  regard  to  the  case  of  the  other 
plaintiffs,  I  am  satisfied  that  each  of  them 
took  debentures  on  the  faith  of  the  pro- 
spectus and  covering  letter ;  but  I  have  to 
consider  the  effect  of  the  evidence  adduced 
on  behalf  of  the  defendant  J.  L.  Wood. 
The  Directors'  Liability  Act,  1890,  pro- 
vides by  section  3  for  the  liabUity  to  which 
I  have  referred  on  the  part  of  the  director, 
unless  it  is  proved,  amongst  other  things, 
that  the  *'  prospectus  or  notice  was  issued 
without  his  knowledge  or  consent,  and 
that,  on  becoming  aware  of  its  issue,  he 
forthwith  gave  reasonable  public  notice 
that  it  was  so  issued  without  his  knowledge 
or  consent."  J.  L.  Wood  says  that  he 
never  authorised  his  brother  or  any  one 
to  make  use  of  the  documents,  and  that 
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he  never  consented  to  their  being  issued, 
and  that,  except  in  putting  it  into  the 
hands  of  his  solicitor  to  defend  the  action, 
he  never  did  anything  to  repudiate  the 
prospectus.  I  am  satisfied  that  the  de- 
fendant J.  L.  Wood  knew  that  there 
would  be  a  prospectus,  and  that  there 
was  one  in  existence  at  a  time  when 
debenture-holders  were  being  sought  for, 
and  that,  if  he  did  not  see  it  before  the 
action  was  brought,  he  chose  to  abstain 
from  asking  to  see  it.  Two  points  have 
been  submitted  to  me  in  reference  to  this 
matter,  one  being  that  the  Act  uses  the 
expression  "the  prospectus,"  and  that 
the  prospectus  means  the  prospectus  on 
the  faith  of  which  the  debentures  were 
taken — ^a  construction  of  the  Act  with 
which  I  agree.  And  it  is  further  said 
that  there  might  have  been  others.  But 
no  evidence  was  adduced,  nor  was  there 
any  suggestion  made,  except  that  it  was 
put  in  argument  as  a  possibility,  that  any 
other  prospectus  was  issued,  although 
there  is  some  little  evidence  tending  to 
shew  that  a  further  print  of  a  prospectus, 
which,  so  £9ir  as  I  know,  was  in  exact 
accordance  with  that  proved  to  have  been 
issued,  was  executed  in  pursuance  of  an 
order  given  for  it. 

But  it  is  clear  that  the  defendant  J.  L. 
Wood  never  "  forthwith,"  nor  ever  before 
the  action  brought,  "  on  becoming  aware 
of  its  issue,"  gave  "  reasonable  public 
notice  that  it  was  so  issued  without  his 
knowledge  or  consent,  or  that  after  the 
issue  of  such  prospectus  or  notice,  and 
before  allotment  thereunder,  he,  on  be- 
coming aware  of  any  untrue  statement 
therein,  withdrew  his  consent  thereto, 
and  caused  reasonable  public  notice  to 
be  given  of  such  withdrawal,  and  of  the 
reason  therefor."  I  do  not  consider  that 
a  director  otherwise  liable  under  the  pro- 
visions of  this  Act  discharges  himself  from 
the  burden  thrown  upon  him  if  he  can 
do  no  more  than  shew  that,  having  be- 
come aware  of  the  issue  of  a  prospectus  or 
notice,  he  deliberately  abstained  from  en- 
quiring as  to  its  contents,  and  refrained 
from  |[iving  any  notice.  It  may  be  that 
'  he  omx  repudiate,  without  making  enquiry 
as  to  the  contents,  and  he  can  certainly 
take  the  more  reasonable  course,  and  one 
more  consistent  both  with  his  duty  as 


a  director  and  an  honest  man,  of  endea- 
vouring to  ascertain  what  statements  have 
been  made  for  which  he  is  responsible^ 
and  then,  if  he  •  finds  that  there  are 
certain  statements  publicly  put  forward 
of  which  he  disapproves,  forthwith  to 
repudiate  them.  It  is  quite  true  that 
J.  L.  Wood  had  no  pecuniary  interest  in 
the  company  beyond  his  interest  as  land- 
lord and  possible  interest  as  vendor  under 
the  agreement,  and  he  was  content  to 
leave  the  preparation  and  issue  of  every- 
thing, including  the  prospectus  and  any 
notice  they  pleased  to  issue  to  obtain 
money,  to  his  brother  and  Collins,  trusting 
in  them.  He  was  not  fully  acquainted 
with  the  provisions  of  the  Act.  It  should 
be  understood  that  a  person  who  consents 
to  be  a  director  assumes  a  position  involv- 
ing duties  which  cannot  be  shirked  by 
leaving  everything  to  others. 

Another  point  put  forward  was  that 
upon  a  close  examination  it  does  not 
appear  that  the  defendant  J.  L.  Wood 
knew  of  the  covering  letter.  I  think  that 
this  is  extremely  likely  to  be  true ;  but  I 
also  think  it  extremely  likely  that  if  he 
had  asked  to  see  the  prospectus  he  would 
have  been  shewn  the  notice  as  well. 
Whether  that  be  so  or  not,  I  think  that 
the  statements  in  the  prospectus  com- 
plained of,  to  which  I  have  referred, 
are  under  the  circumstances  untrue. 

There  is  one  other  observation  that  I 
should  like  to  make  before  I  conclude,  and 
that  is  this,  that  whether  I  took  the  right 
view  of  the  meaning  of  the  rule  under 
which  I  allowed  the  case  to  proceed  or 
not,  I  am  satisfied  that  in  the  present 
case,  so  £Etr  from  working  an  injustice,  it 
has  saved  expense  to  those  parties  by 
whom  the  expense  of  this  litigation  will 
have  to  be  borne. 

Under  these  circumstances,  I  hold  that 
all  the  plaintiffs  are  entitled  to  judgment 
severally  for  the  amounts  which,  on  the 
proper  enquiries  being  taken,  shall  be 
found  due  to  them.  I  think  that  Henry 
Wood  was  an  enthusiast,  and  he  says  that 
he  still  thinks  that  the  prospectus  is  all 
true  ;  but  I  cannot  relieve  him  from  re- 
sponsibility on  that  account.  With  re- 
ference to  J.  L.  Wood,  I  will  not  say 
anything  upon  the  way  in  which  he  gave 
his  evidence;   but,,  apart  fix>m  that,  he 


Digitized  by 


Google 


Vol.  68.] 


CHANCERY  DIVISION. 


183 


Dbincqbieb  V,  Wood. 

chose  to  rely  upon  his  brother  Henry, 
and  he  cannot  complain  that  he  has  been 
made  responsible. 

Judgment  for  the  plaintiffs. 


Solicitors— George  Willson.  agent  for  Edwards 
&  Willson,  Bamsgate,  for  plaintiffs;  J.  B. 
Pakeman,  for  defendant  J.  L.  Wood. 

[Reported  by  F,  Oould,  E$q,, 
Bcurrister-at'Law, 


^ROMKB,  J. 

1898. 
Dec.  15.   \  DAVID  AND  MATTHEWS,  In  re, 

1899. 
Jan.  4. 

Partnership — Death  of  Partner — Good- 
toiU — Mode  of  Validation, 

Where  under  articles  of  partnership  a 
surviving  partner  takes  over  a  deceased 
partner^ s  share  at  a  valuation^  the  vahia- 
tion  should  proceed  on  the  footing  thai  the 
imsiness  is  being  sold,  so  that  as  against 
4he  purchaser  the  surviving  parPner  would 
be  at  liberty  to  carry  on  a  rival  business^ 
but  not  to  use  the  fvrm  name — ihat  name 
not  being  identical  unth  his  own — nor  to 
^icit  the  old  customers  of  the  firm, 

Jennings  v,  Jennings  (67  L.  J.  Ch.  190 ; 
[1898]  1  Ch.  378)  considered  and  followed. 

Special  Case  stated  by  an  arbitrator 
cinder  section  19  of  the  Arbitration  Act, 
1889,  as  to  the  footing  on  which  the 
goodwill  of  a  business  ought  to  be  valued. 

By  the  articles  of  partnership  between 
David  and  Matthews  it  was  provided  that 
in  case  of  the  death  of  one  of  the  partners 
4  general  account  of  the  position  should 
be  made,  including  all  effects  and  securi- 
ties of  whatsoever  nature  that  they  pos- 
sessed, and  that  the  value  of  such  effects 
4tnd  securities  should  be  estimated  as  at 
the  date  of  such  decease,  by  arbitration. 

David  having  died,  his  administrator 
And  ]\iatthews  appointed  an  arbitrator 
under  the  articles,  and  he  now  referred 
for  the  opinion  of  the  Court  the  questions 
whether  he  ought  to  set  a  value  on  the 


goodwill,  and  if  so,  whether,  in  consider- 
ing the  question  of  goodwill,  he  ought  to 
appraise  the  value  thereof  on  the  footing 
that,  if  it  were  sold,  Matthews  would  h^ 
at  liberty  to  carry  on  a  rival  business,  but 
without  any  right  to  solicit  any  person 
who  was  a  customer  of  the  firm  prior  to 
David's  death  to  deal  with  him  or  not  to 
deal  with  the  purchaser ;  and  whether  he 
ought  to  appraise  such  value  on  the  foot- 
ing that,  if  the  business  were  sold, 
Matthews  would  not  be  entitled  to  carry 
on  business  under  the  firm  name,  *'  Letri- 
cheuz  k  David." 

On  the  first  question  the  Court  held, 
both  on  principle  and  on  the  authorities 
as  cited  and  discussed  in  the  case  of  Jen- 
nings V.  Jennings  [l898],^  that  the  good- 
will formed  part  of  theeffects  of  the  partner- 
ship, and  ought  to  be  valued  accordingly. 

On  the  second  question, 

FarweU,  Q.C.,  and  T.  B.  Napier,  for 
David's  administrator. — The  surviving 
partner,  Matthews,  is  in  the  position  of  a 
vendor,  and  must  not  derogate  from  his 
grant.  To  solicit  the  old  customers  would 
diminish  the  value  of  the  assets  which  he 
has  agreed  should  be  taken  at  a  valuation 
— Trego  v.  Hunt  [1895],^  Jennings  v.  Jen- 
nings,^  and  LincUey  on  Partnership  (6th 
ed.),  p.  443.  He  clearly  must  not  use  the 
firm  name,  although  he  would  be  at 
liberty  to  carry  on  a  similar  business. 

Christopher  James,  for  Matthews. — The 
taking  over  of  the  deceased  partner's  share 
here  is  not  by  way  of  sale.  The  survivor 
only  continues  in  the  legal  position  which 
accrued  to  him  on  the  death.  He  does 
not  need  to  be  protected  against  solicita- 
tion of  customers,  nor  could  he  prevent 
the  administrator  from  soliciting  them. 
There  is  a  distinction  between  the  assign- 
ment of  and  the  withdrawal  from  a  busi- 
ness— Gray  v.  Smith  [l889].^ 

Farwell,  Q,C.,  replied. 

Cur,  adv,  vidt. 

Jan,  24, 1899. — Romeb,  J.,  after  decid- 
ing the  first  question,  continued  :  With  re- 
gard to  the  second  question  I  feel  more  diffi- 
culty. Ithink  that  thegoodwill  ought  to  be 

(1)  67  L.  J.  Ch.  190;  [1898]  1  Ch.  378. 

(2)  65  L.  J.  Ch.  1 ;  [1896]   A.C.  7 

(3)  59  L.  J.  Ch.  145 ;  43  Ch.  D.  208. 
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valued  on  the  footing  of  the  consideration 
of  what  its  value  would  have  been  to  the 
partnership  if  there  had  been  no  contract 
between  the  partners  that  the  surviving 
partner  should  purchase  the  share  of  the 
deceased  pai-tner  in  the  partnership  effects 
and  securities,  and  therefore  on  the  foot- 
ing that  if  it  were  sold  the  surviving 
partner  would  be  at  liberty  to  carry  on  a 
rival  business ;  but  also,  I  think,  on  the 
footing  that  he  could  not  use  the  name  of 
the  partnership  firm  of  Letricheuz  k 
David,  and  would  not  have  the  right  to 
solicit  the  old  customers  of  the  firm. 

I  will  take  the  case  of  a  partnership  of 
the  ordinary  kind  determined  by  the 
death  of  one  partner,  and  will  consider 
what  the  rights  of  the  executors  of  the 
deceased  partner  would  be.  The  good- 
will of  the  business  would  be  an  asset, 
and  might  well  be  ,the  most  valuable 
asset,  of  the  partnership.  The  executors 
would  therefore,  in  the  absence  of  special 
provisions  in  the  partnership  contract,  be 
entitled  to  require  that  the  goodwill 
should  be  sold  together  with  the  other 
assets,  for  the  purposes  of  division  be- 
tween the  executors  and  the  surviving 
partner;  and,  if  the  surviving  partner 
refused  to  carry  out  this  implied  contract, 
then  the  executors  could  by  an  action  in 
the  Chancery  Division  obtain  an  order 
for  the  sale  of  the  goodwill  under  the 
direction  of  the  Court.  This  is  now  well 
settled,  though  at  one  time  it  was  con- 
sidered, and  had  been  decided,  that  the 
goodwill  survived  for  the  benefit  of  the 
Hving  partner — see  Hammond  v.  Doughs 
[isooj.^  And  in  the  meantime,  pending 
the  sale,  I  think  the  surviving  partner 
would  not  be  allowed  to  appropriate  to 
himself  the  goodwill  which  belonged  to 
the  partnership — see,  for  example,  the 
case  of  Turner  v.  Major  [1862].*  In  that 
case,  which  was  one  of  dissolution  by 
agreement  between  living  partners,  there 
was  a  special  agreement  that  the  good- 
will should  be  sold.  But  I  can  see  no 
difference  in  principle,  so  &ir  as  concerns 
the  point  I  am  now  dealing  with,  between 
a  special  contract  that  the  goodwill  should 
be  sold  and  the  contract  implied  by  the 
Court  in  ordinary  cases  of  partnership — 

(4)  6  Ves.  689. 

(5)  3  Glff.  442. 


see  also  Taykr  v.  Neate  [1888].«  In  the 
case  of  Lewis  v.  Langdon  [i835]  ^  there 
are  some  observations  of  Yice-Chancellor 
Shad  well  which  would  seem  to  imply  that 
he  regarded  a  surviving  partner  as  being 
under  no  obligation  to  the  legal  personal 
representatives  of  a  deceased  partner  to 
preserve  the  goodwill  ;  but  those  obser- 
vations must,  I  think,  be  regarded  as 
based  on  the  above-mentioned  case  of 
Hammond  v.  DougUM,^  which,  at  that 
time,  was  probably  regarded  as  repre- 
senting the  law  on  the  subject  of  good- 
will. If,  then,  it  is  not  permissible  for  a 
surviving  partner  to  appropriate  to  him- 
self the  goodwill  of  the  partnership 
business,  it  follows  that  he  ought  not, 
and  in  case  of  necessity  would  be  re- 
strained by  the  Court  pending  a  sale  of 
the  goodwill  for  the  benefit  of  the  part- 
nership, from  doing  any  act  in  excess  of 
his  rights  which,  if  not  stopped,  would 
enable  him  to  obtain  the  goodwill  or  any 
part  of  it.  For  example,  though  a  sur- 
viving partner  is  within  his  rights  in 
carrying  on  a  similar  or  rival  business,  he 
could,  in  my  opinion,  be  restrained  from 
carrying  on  that  rival  business  in  the 
name  of  the  partnership  firm  so  as  to 
lead  to  the  belief  that  he  was  carrying  on 
the  partnership  business,  or  so  as  other- 
wise to  appropriate  to  himself  the  good- 
will of  that  business.  In  saying  this,  I 
am  not  considering  special  cases  of  difii- 
culty  which  might  arise  if  the  name  of 
the  surviving  partner  was  exactly  the 
same  as  that  of  the  partnership  firm,  and 
he  was  doing  nothing  else  which  might 
injure  the  goodwill  beyond  carrying  on  a 
similar  business  in  his  own  name,  but  am 
only  dealing  with  ordinary  cases. 

With  reference  to  certain  cases  which, 
at  first  sight,  might  appear  to  conflict 
with  the  view  I  have  expressed,  it  will  be 
found  on  examination  that  those  cases,  so 
far  as  not  overruled,  do  not  really  conflict. 
I  need  not  again  refer  to  the  cases  of 
Hammond  v.  Douglas^  and  Lewis  v. 
Langdon,''  or  refer  in  detail  to  cases  or 
observations  in  cases  (as  in  Robertson  v. 
Quiddington  [i860]  ^)  based  on  the  erro- 
neous   supposition     that     Hammond    v. 

(6)  57  L.  J.  Ch.  1044;  39  Ch.  D.  638. 

(7)  4  L.  J.  Ch.  258 ;  7  Sim.  421. 

(8)  28  Beav.  629. 
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Douglas^  was  a  binding  authority.  As 
to  the  case  of  Webster  v.  Weheter  [i79l],® 
that  was  not  one  where  the  executors  of 
the  deceased  partner  were  seeking  to  pro- 
tect the  goodwill,  but  was  an  application 
by  them  to  restrain  the  surviving 
partner  from  using  the  name  of  the 
firm,  based  merely  on  the  ground,  ob- 
viously untenable,  that  thereby  the  estate 
of  the  deceased  partner  might  be  made 
liable.  With  regard  to  the  case  of  Banks 
V.  Gibson  [1865],*®  it  was  one,  according  to 
the  view  of  the  Judge  who  decided  it, 
where  co-partners  had  agreed  on  dissolu- 
tion to  divide  the  assets,  including  the 
goodwill,  so  as  to  allow  either  partner  to 
use  the  name  of  the  partnership  firm.  I 
know  of  no  other  case  bearing  on  the 
point  which  calls  for  special  comment.  It 
is  true  that  I  cannot  find  any  case  directly 
establishing  the  right  of  the  executors  of 
a  deceased  partner,  in  order  to  protect 
the  goodwill,  to  an  injunction  restraining 
the  surviving  partner  from  carrying  on 
business  in  the  name  of  the  partnership 
firm.  But  that  is  not  extraordinary  when 
it  is  considered  that,  up  to  comparatively 
recent  times,  it  was  considered  that  the 
right  to  the  goodwill  belonged  to  the 
surviving  partner,  and  that  it  is  only 
recently  that  the  importance  of  goodwill 
and  the  necessity  of  preventing  its  im- 
proper appropriation  have  been  fully 
recognised.  I  may  refer,  as  illustrating 
this,  to  the  very  recent  important  decision 
of  the  House  of  Lords  in  the  case  of  Trego 
V.  Hunt.^  And  bearing  in  mind  that  in 
t>rdinary  cases  of  dissolution  of  partnership 
by  death  of  one  partner  there  is  implied  a 
right  to  have  the  goodwill  sold,  which 
would  have  to  be  carried  out  by  an  assign- 
ment of  the  goodwill  to  the  purchaser,  it 
is  pertinent  to  refer  to  what  Lord  Justice 
James  said  in  Levy  v.  Walker  [l879],** 
that,  without  any  doubt  on  his  part,  the 
assignment  of  the  goodwill  of  a  business 
conveyed  the  right  to  use  the  name  of  the 
business  sold,  and  the  exclusive  right  to 
use  that  name  as  between  the  vendor  and 
purchaser. 

It  further  appears  to  me  to  follow  that, 
in  considering  the  value  of  the  goodwill, 

(9)  3  Swanst.  i90n;  19  Rev.Bep.  258. 

(10)  34  L.  J.  Ch.  591 ;  34  Beav.  566. 

(11)  48  L.  J.  Ch.  273 ;  10  Ch.  D.  436. 


it  should  be  appraised  on  the  footing  that 
the  surviving  partner  would  not  be  at 
liberty  to  solicit  the  customers  of  the  old 
firm ;  for  if  the  goodwill  had  been  sold  in 
the  ordinary  way  on  the  death,  and  had 
been  assured  to  the  purchaser,  it  is  clear, 
since  the  case  of  Trego  v.  Hunt?  that  the 
surviving  partner,  who  would  have  been 
one  of  the  vendors,  could  not  injure  the 
goodwill  sold  by  soliciting  the  customers 
of  the  old  firm — see  also  the  case  of 
Jennings  v.  Jennings.^  And  while  re- 
ferring to  that  case,  I  desire  to  add  a  few 
observations  on  the  point  mentioned  by 
Mr.  Justice  Stirling,  which  occasioned 
him  some  doubt.  In  cases  of  sale  of  a 
business  by  the  Court  for  the  purpose  of 
winding  up  a  partnership,  it  has  been  the 
practice  to  provide  by  the  particulars  of 
sale  that  the  sale  would  not  prevent  the 
persons  previously  interested  in  the  busi- 
ness, or  their  representatives,  from  carrying 
on  a  like  business.  But  that  provision  is 
inserted  whether  the  dissolution  of  part- 
nership occurs  by  death  of  a  partner  or 
in  the  lifetime  of  all  the  partners.  The 
reason  of  its  insertion  is  to  prevent  a 
purchaser  being  misled  into  supposing 
that  he  is  buying,  or  that  the  vendors  are 
going  to  sell  to  him,  anything  beyond 
what  would  be  implied  by  the  law  by  an 
assignment  of  the  goodwill  of  the  business 
— see  the  observations  of  Lords  Justices 
Turner  and  Knight-Bruce  in  Johnson 
V.  HeUdey  [1864].*^  The  provision  is 
not  intended  to  give  any  right  to 
the  partners  or  their  representatives 
to  appropriate  to  themselves  the  benefit 
of  the  goodwill  which  has  to  be  sold.  It 
merely  points  out,  so  as  to  prevent  any 
mistake  or  misunderstanding,  that  the 
sale  of  goodwill  of  a  business  does  not  in 
itself  prevent  vendors  from  carrying  on  a 
like  business ;  but  the  provision  does  not 
provide,  and  is  not  intended  to  provide, 
that  the  like  business  may  be  carried  on 
by  the  vendors  in  a  manner  incompatible 
with  their  position  as  vendors.  For  ex- 
ample, in  case  of  a  sale  on  dissolution 
between  two  living  partners  whose  names 
differ  from  the  name  under  which  the 
partnership  business  had  been  carried  on, 
the  provision  in  question  would  not  entitle 
any  partner  to  carry  on  a  like  business 
(12)  34  L.  J.  Ch.  179 ;  2  De  G.  J.  &  S.  446. 
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in  the  partnership  name  so  as  to  lead 
to  the  belief  that  his  business  was  the 
same  as,  or  a  continuation  of,  the  partner- 
ship business.  And  in  the  same  way,  in 
my  opinion,  the  provision  would  not  en- 
title one  of  the  partner  vendors  to  injure 
the  goodwill  sold  by  soliciting  the  cus- 
tomers of  the  partnership  firm. 

With  regard  to  the  case  of  Pearson  v. 
Pearson  [i884],*3  ^ig^  referred  to  by  Mr. 
Justice  Stirling  in  Jennings  v.  Jennings,^ 
if  the  whole  of  the  agreement  in  question 
in  that  action  be  looked  at,  and  the  cir- 
cumstances under  which  it  was  entered 
into  be  considered,  I  think  it  is  clear  that 
the  parties  must  have  intended  that  the 
defendant  should  be  authorised  to  carry 
on  business  in  the  same  way  as  any 
stranger  might  do ;  and  certainly  that  was 
the  view  which  was  taken  by  the  Court 
of  Appeal,  and  upon  which  its  decision 
was  based. 

Before  parting  with  the  case  which  I 
have  now  to  decide,  it  appears  to  me  that 
there  is  another  and  a  sl^orter  way  of 
dealing  with  it  which  leads  to  the  same 
conclusions  as  those  above  pointed  out. 
By  the  partnership  agreement  Mr.  David 
and  Mr.  Matthews  contracted  that  the 
partnership  assets — ^which  would  include 
the  goodwill — should  on  the  death  of  one 
be  sold  to  the  survivor.  For  the  purpose 
of  valuing  the  goodwill  no  difference  can 
properly  be  drawn  between  a  contract  to 
sell  to  one  of  the  partners  and  a  contract 
to  sell  to  a  stranger.  If  the  partners  had 
^contracted  that  on  the  death  of  one  the 
goodwill  should  be  sold  to  a  stranger,  the 
stranger  buying  and  taking  an  assignment 
of  the  goodwill  would  have  been  entitled 
to  prevent  the  survivor  of  the  partners 
from  carrying  on  a  like  business  in  the 
name  of  the  firm  "  Letricheux  <k  David," 
and  from  soliciting  the  customers  of  the 
firm. 

Solicitors — Riddell,  Vaizey  k  Co.,  agents  for 
W.  R.  Smith  &  Son,  Swansea ;  Vanderpump 
&  Eve,  agents  for  Ingledew,  Sons  &  Vander- 
pamp,  Swansea. 

[Reported  hy  H.  F.  AmedroZy  Esq., 
Barrister-at-Law. 


<18)  C4  L.  J.  Ch.  n2     27  Ch.  D.  145. 


■J 


JACK,  In  re;  jack  v.  jack. 


BOMEB,  J. 

1899. 
Jan.  13 

Appointment — Power — AhsenceofHokh- 
pci  Clause — Implied  Appointment — Con- 
ditional Appointment, 

A  donee  of  a  power  ofappainling  a  trust 
fund  amongst  her  son  and  two  daughters 
and  their  issue^  by  her  wiU^  after  appoint- 
ing two  sixths  to  her  son  for  life  or  until 
alienation^  and  then  to  his  children^  and 
one  sixth  to  each  of  her  tioo  daughters^ 
declared  as  follows:  *^  I  make  no  appoint- 
ment of  the  other  two  sixth  parts  as  I  toish 
them  to  pass  directly  to  my  said  two 
daughters^  and  I  also  declare  that  neither 
my  son  nor  his  children  shall  take  any 
share  or  interest  in  the  said  unappointed 
parts  of  the  said  trust  fund  " : — Held,  that 
the  other  two  sixths  w«re  not  appointed  by 
implication,  and  that  the  appointment  to 
the  son  toas  not  conditional  on  his  claiming 
no  part  of  them,  biU  that  they  were  dis- 
tributable as  in  defatdt  of  appointment 
amongst  the  son  and  two  daughters  in 
equal  shares. 

C  Jack,  by  his  will  made  November, 
1888,  bequeathed  15,000^.  upon  trust  for 
his  sister,  Amelia  J.  Beaumont,  for  life, 
and  after  her  death  for  all  or  such  one  or 
more  of  Henry  K.  Beaumont,  Catherine  J. 
Beaumont  (afterwards  Wansbrough),  and 
Amelia  A.  Woolmer,  the  children  of  the 
said  Amelia  J.  Beaumont,  or  their  children 
then  born  or  thereafter  to  be  born,  in  such 
sh€u:es  and  manner  as  the  said  Amelia  J. 
Beaumont  should  by  will  or  codicil  ap- 
point ;  and  in  default  of  such  appointment, 
and  so  far  as  any  such  appointment  should 
not  extend,  in  trust  for  the  said  Henry  K. 
Beaumont,  Catherine  J.  Wansbrough, 
and  Amelia  A.  Woolmer  in  equal  shares 
as  tenants  in  common.  The  will  con- 
tained no  hotchpot  clause. 

Amelia  J.  Beaumont  made  her  will  in 
August,  1895,  and  by  a  codicil  thereto 
made  June,  1896,  in  exercise  of  the 
power  conferred  upon  her  by  the  above 
will,  appointed  and  declared  that  the  trus- 
tees thereof  should  stand  possessed  of  the 
sum  of  5,000^.  (being  two  equal  sixth  parts 
of  the  said  sum  of  15,000/.)  in  trust  to 
pay  the  income  thereof  to  the  said  H.  K. 
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Beaumont  until  he  should  assign,  charge, 
or  otherwise  dispose  thereof  or  some  part 
thereof,   or  become  bankrupt,  or  do  or 
suffer  something  whereby  the  said  income, 
if  belonging  absolutely  to  him,  or  some 
part  thereof  should  become  vested  in  some 
other  person  (whichever  of  the  said  events 
should  first  happen) ;    and  if  the  trust 
thereinbefore  declared  should  determine 
in  his  lifetime,  then  in  trust  during  the 
remainder  of  his  life  to  pay  and  apply  the 
income  for  his  maintenance  and  support, 
or  otherwise  for  the  benefit  of  him  and 
his  issue  for  the  time  being  (if  any) ;  and 
if  he  should  for  the  time  being  have  no 
issue,  then  for  the  benefit  of  all  or  such 
one  or  more  exclusively  of  the  others  or 
other  of  her  son  and  daughters  and  grand- 
children for  the  time  being  in  such  manner 
as  the  said  trustees  should  in  their  dis- 
cretion think  fit ;  and  after  the  death  of 
her  said  son,  then  in  trust  for  all  his 
children  who  being  sons   should  attain 
twenty-one,  or  being    daughters  should 
attain  that  age  or  marry,  in  equal  shares ; 
and  if  but  one  such  child,  then  the  whole 
for  that  child ;  but  if  there  should  be  no 
children  who  should  attain  a  vested  in- 
terest in  the  5,000^.,  then  she  directed  the 
trustees  to  hold  the  same  upon  trust  for, 
and  to  be  equally  divided  between,  all  her 
children  and  grandchildren  then  living 
per  capita  who  being  male  should  attain 
twenty-one,  or  being  female  should  attain 
that   age  or  marry.     And  the  testatrix 
further  appointed  and  declared  that  the 
said  trustees  should  stand  possessed  of  the 
sum  of  2,500/.  (being  one  equal  sixth  part 
of  the  said  sum  of  15,000/.)  in  trust  to 
pay  the  income  thereof  to  the  said  C.  J. 
Wansbrough  for  life,  and  after  her  death 
for  all  her  children  as  therein  mentioned ; 
and  that  they  should  stand  possessed  of 
the  sum  of  2,500/.  (being  another  one  equal 
sixth  part)  in  trust  for  the  said  A.  A. 
Woolmer  for  life,  and  upon  her  death  for 
her  children  as  therein  mentioned.     And 
the  testatrix  declared  as  follows :  "  I  make 
no  appointment  of  the  other  two  sixth 
parts  of  the  said  sum  of  15,000/.,  as  I  wish 
them  to  pass  directly  to  my  said  two 
daughters  so  as  to  give  them  an  imme- 
diate vested  and  disposable  interest  therein, 
and  I  also  declare  that  neither  my  son  nor 
his  children  (if  any)  shall  take  any  share 


or  interest  in  the  said  unappointed  parts  of 
the  said  trust  funds." 

The  question  arose,  in  the  absence  of  a 
hotchpot  clause,  whether  the  last  two* 
sixths  of  the  fund  mentioned  by  the  tes- 
tatrix passed  to  her  two  daughters,  or 
were  divisible  as  in  default  of  appointment 
amongst  her  two  daughters  and  her  son 
in  equal  shares. 

FartveUy  Q.C.,  and  A.  UnderhiU,  for  the 
trustees  of  the  fund. 

Seville,  Q.C.,  and  Geo,  Lawrence,  for 
the  two  daughters. — There  is  either  an 
implied  appointment  of  the  remaining 
or  other  two  sixths  to  the  daughters — 
Foster  v.  CautUy  [l855]  ^— or  the  appoint- 
ment to  the  son  must  be  treated  as  con- 
ditional on  his  claiming  no  part  of  such 
two  sixths — FarweU  on  Powers  (2nd  ed.)^ 
p.  368. 

Levett,  Q.C.,  and  F.  P.  Hewitt^  for  the 
son. — The  sole  question  is  whether  there 
has  been  an  appointment  or  not  of  the 
remaining  two  sixths.  To  deprive  a 
person  of  an  unappointed  fund  it  must  be 
shewn  that  there  has  been  an  actual 
appointment  —  Langalow  v.  Langehw 
[1856]*  and  Carver  v.  Richa/rds  [l859].* 
The  appointment  to  the  son  is  only  a 
determinable  life  interest  in  two  sixths, 
and  the  remaining  interest  therein  \& 
appointed  to  his  children.  There  is 
nothing  for  him  to  give  up,  and  he  can- 
not deprive  his  children  of  what  has  been 
appointed  to  them.  The  appointment  of 
those  two  sixths  is  therefore  plainly  abso- 
lute, and  not  conditional. 

E.  F(yrd,  for  H.  K.  Beaumont's  eldest 
son. 

RoMEB,  J. — I  am  very  sorry  that  I  do 
not  see  my  way  to  hold  in  this  case  that 
the  unappointed  shares  do  not  pass  under 
the  original  will  of  Mr.  Jack  as  in  de&ult 
of  appointment ;  but  it  appears  to  me 
impossible  in  the  first  place  to  say  that 
under  the  codicil  of  Mrs.  Beaumont  she 
did  in  effect  appoint  the  balance  of  the^ 
fund  by  implication  when  she  has  ex- 
pressly stated  in  the  codicil  that  the 
balance  was  unappointed.  I  cannot  get 
over  that ;  it  appears  to  me  that  she  has 

(1)  24  L.  J.  Ch.  252 ;  6  De  G.  M.  &  G.  55. 

(2)  25  L.  J.  Ch.  610 ;  21  Beav.  552. 

(3)  29  L.  J.  Oh.  169,  357  ;  27  Beay.  488. 
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acted  under  a  mistake.  She  appears  to 
have  thought  that  if  she  did  not  appoint 
the  balance  of  the  fund  it  would  go  to 
her  two  daughters.  As  a  matter  of  fact 
it  does  not ;  but  that  is  a  mistake  that  I 
cannot  now  rectify.  Then  it  is  said  that 
I  might  see  my  way  to  putting  the  parties 
to  an  election.  I  cannot  see  how  any 
question  of  election  arises  or  could  arise. 
Then,  finally,  it  is  said  that  I  ought  to 
hold  that  by  the  latter  part  of  the  codicil, 
especially  having  regard  to  the  declara- 
tion there  made  by  Mrs.  Beaumont,  the 
original  appointment  was  to  be  subject  to 
a  condition  that  if  the  son  claimed  any 
share  of  the  unappointed  part  of  the  trust 
fund  the  whole  of  the  previous  appoint- 
ment to  him  was  revoked.  Now  there 
are  certain  considerations  which  appear  to 
me  to  shew  I  ought  not  by  implication  to 
create  a  condition  in  this  case  where  the 
testatrix  has  not  in  terms  made  a  con- 
dition. When  I  look  at  the  first  part  of 
the  codicil  and  see  that  she  has  given  only 
a  determinable  life  interest  in  the  fund 
appointed  to  the  son,  and,  subject  to  that, 
has  appointed  the  fund  for  the  benefit  of 
the  issue  of  the  son — that  is  to  say,  the 
son's  children — it  does  not  appear  to  me 
that  I  can  imply  here  with  any  fairness  to 
those  children  a  condition  that  if  the  son 
should  choose  to  make  a  claim  to  the  unap- 
pointed parts  of  the  fund  the  children's 
interest  should  cease  under  the  appoint- 
ment to  their  father.  I  cannot  hold  such 
a  condition  established  in  the  case  before 
me. 

Under  these  circumstances  I  can  find 
no  sufficient  ground  on  which  I  can  hold 
that  the  shares  that  remain  unappointed 
do  not  pass  as  in  default  of  appointment 
and  go  to  the  three  children,  and  I  must 
so  hold. 


Solicitors— SaxtonJc  Morgan ;  Merediths,  Roberts 
k.  Mills ;  Iliffe,  Henley  &  Sweet ;  Sorman  & 
Queckett. 

[liepTTted  hy  R.  B.  Schomberg,  Es^^ 
BarrUter^at-Lan, 


Kekewich,  J. 

1898. 

Dec.  9,  21. 


[1890 


JACKSON  AND  CO.,  In  rd. 


Company — FuUy  Paid  Shares — Contrad 
— Sufficiency — Omission  to  File — ^^  Inad- 
vertence'^— Filing  of  Supplemental  Con- 
tract—Companies Act,  1867  (30  <fe  31  Vict, 
c.  131),  «.  25^Companies  Act,  1898  (61  <fc 
62  Vict.  c.  26),  s.  1,  sub-ss.  1  and  4. 

The  omission  to  Jlle  a  contract  pursucmt 
to  section  26  of  the  Companies  Act,  1867, 
owing  to  the  ignorance  of  the  parties  of  the 
provisions  of  that  Act,  wiU  be  deemed  an 
^^inadvertence"  within  the  meaning  of 
section  1,  sub -section  \  of  ihe  Companies 
Act,  1898 ;  and  where  the  contract  is  not 
sufficient  in  itself  the  Court  will  direct 
a  supplemental  contract,  supplying  the 
deficiency,  to  befUed  with  the  Registrar  of 
Joint-Stock  Companies,  together  with  the 
original  contract. 

By  an  agreement  dated  October  18, 
1897,  and  made  between  Edwin  John 
Thompson  as  vendor,  and  Jackson  k  Co., 
Lim.,  as  purchasers,  it  was  agreed  that  the 
vendor  should  sell  to  the  company  the 
goodwill  of  his  business  of  a  coach-builder, 
carriage  manu&icturer,  and  wheelwright, 
and  the  freehold  and  leasehold  heredita- 
ments specified  in  a  schedule,  together 
with  all  the  plant  and  eiSects  ka,  in  con- 
nection with  the  same. 

By  clause  2  it  was  provided  that  the 
purchase-price  for  the  above  should  be 
7,375?.,  "which  shall  be  paid  by  the 
company  wholly  or  partly  in  cash,  shares, 
or  debentures,  as  the  directors  of  the 
company  shall  determine."  By  clause  16 
the  company  were  to  cause  the  agreement 
or  some  other  sufficient  contract  to  be 
filed  with  the  Registrar  of  Joint-Stock 
Companies  before  any  of  the  shares  were 
allotted. 

In  accordance  with  the  contract,  the 
business  was  transferred  to  the  company, 
and  the  freehold  hereditaments  conveyed 
and  the  goodwill  assigned.  Part  of  the 
purchase-money  was  paid  in  cash  and 
debentures,  and  a  sum  of  2,580?.  remained 
due  to  the  vendor. 

On  July  6,  1898,  the  directors  of  the 
company  determined  to  pay  this  sum  by 
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issuing  to  the  vendor  258  fully  paid-up 
10^.  shares  in  the  company,  numbered  343 
to  600,  both  inclusive,  and  these  shares 
were  duly  issued  to  the  vendor.  No 
contract  in  writing  with  reference  to  the 
i^sue  of  these  shares  was  filed  with  the 
Registrar  of  Joint- Stock  Companies  before 
the  shares  were  issued,  in  accordance  with 
the  provisions  of  section  25  of  the 
Companies  Act,  1867.  It  was  proved  in 
evidence  that  neither  the  vendor  nor  the 
directors  of  the  company  were  aware  that 
it  was  necessary  to  do  so. 

A  motion  was  now  made  on  behalf  of 
£.  J.  Thompson  for  an  order  for  the  filing 
with  the  Registrar  of  Joint-Stock 
Companies  of  a  sulQicient  contract  in 
writing,  relating  to  the  issue  by  the 
company  to  the  applicant  of  258  fully 
paid-up  shares  of  lOl.  each,  as  part  of  the 
consideration  payable  by  the  company  to 
the  applicant  on  the  sale  of  the  business ; 
and  that  directions  might  be  given  that, 
on  such  contract,  or  some  memorandum  in 
writing  approved  by  the  Court,  being 
filed,  it  should  operate  as  if  it  had  been 
duly  filed  with  the  Registrar  before  the 
issue  of  the  shares. 

MarcharU,  for  the  vendor. — The  ques- 
tion is  whether  the  original  contract  of 
October  18,  1897,  is  a  sufficient  contract, 
having  regskrd  to  the  recent  cases  of  Ka- 
raskhofna  Exploring  and  Prospecting 
Syndicate,  In  re  [1897],^  and  MaynardSy 
Lim.,  In  re  [l898].^  The  contract  gave  an 
option  to  the  directors  as  to  the  terms  of 
payment,  and  when  that  option  was  exer- 
cised the  contract  was  complete.  The  case 
of  StapU/ard  CoUiery  Co.,  In  re  ;  Barrow's 
Case  ^188o],3  shews  that  a  contract  of  this 
description  is  sufficient.  The  cases  also 
shew  that  it  is  not  necessary  to  specify 
the  numbers  of  the  shares — Delta  Syndi- 
caU,  In  re  ;  Forde's  Case  [i885],^  Bitenos 
Ayres  and  Campana  Railxjoay,  In  re  [l875],^ 
and  Common  Petroleum  Engine  Co.,  In  re  ; 
EUner  and  McArihwr'a  Case  [l896].^  I 
aak  therefore  for  permission  to  file  this 

(1)  66  L.  J.  Ch.  676 ;  [1897]  2  Oh.  451, 

(2)  67  L.  J.  Ch.  186 ;  [1898]  1  Ch.  515. 

(3)  49  L.  J.  Ch.  498  ;  14  Ch.  D.  432. 

(4)  64  L.  J.  Ch.  724;  80  Ch.  D.  153. 

(5)  W.  N.  (1875)  69. 

(6)  65  L.  J.  Ch.  76 ;  [1895]  2  Ch.  759, 


contract  of  October  18,  1897,  by  virtue  of 
section  1,  sub-section  1  of  the  Act  of  1898. 
The  case  of  Maynairds,  Lim.,  In  re^  was 
not  followed  in  Frost  d:  Co,,  In  re  [1898V 
But  if  the  Court  considers  that  the 
contract  is  insufficient,  then  relief  can  be 
granted  under  section  1 ,  sub-section  4,  wher- 
ever it  is  impracticable  or  would  cause 
delay  or  inconvenience  to  file  the  requisite 
contract;  and  the  Court  can  direct  a 
memorandum  to  be  filed  stating  that  the 
company  had  exercised  the  power  given 
to  them  by  the  agreement  by  issuing 
shares  to  the  vendor.  That  will  be  a 
"  sufficient  contract." 

The  company  did  not  appear. 

Kekewich,  J. — This  is  one  of  the 
numerous  cases  which  have  come  before 
the  Courts  under  the  Companies  Act, 
1898,  and  it  raises  one  or  two  questions 
which  have  not  been  raised  in  other  cases. 
The  applicant  in  the  present  case  asks  for 
the  registration  of  a  '*  sufficient  contract '' 
under  section  1,  sub-section  1  of  the 
Companies  Act,  1898,  to  operate  from  the 
date  upon  which  it  ought  to  have  been 
registered,  or  else,  in  the  alternative, 
that  a  memorandum  in  lieu  of  the  con- 
tract may  be  filed  under  sub-section  4. 
I  do  not  think  that  I  ought  to  do  either 
of  the  things  which  are  asked,  unless  the 
omission  to  file  a  contract  was  either 
"  accidental  or  due  to  inadvertence."  In 
this  case  the  accident  or  inadvertence 
depends  on  the  ignorance  of  the  vendor 
and  the  directors  of  the  company  of  the 

? revisions  of  the  Companies  Act,  1867. 
t  is  somewhat  strange  that  gentlemen 
should  engage  in  selling  the  business  of  a 
company,  and,  to  some  extent,  debentures 
or  shares,  and  yet  not  know  or  take  the 
trouble  to  enquire  about  the  provisions  of 
the  statutes  which  affect  them.  I  have, 
however,  positive  evidence  that  the  par- 
ties were,  in  fact,  ignorant  of  the  pro- 
visions of  the  Act  of  1867,  and  I  think 
that  I  may  fiurly  say  that  the  omission 
to  file  the  necessary  contract  was  due 
to  "  inadvertence."  I  am  therefore  in  a 
position  to  use  the  remedial  powers  given 
by  the  Act  of  1898. 

This  is  a  peculiar  case.    The  form  of 

(7)  67  L.  J.  Oh.  691 ;  [1898]  2  Ch.  556. 
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the  contract  which  was  entered  into  be- 
tween the  vendor  and  the  company  was 
for  the  sale  of  the  business  in  general 
terms,  but  clause  2  of  the  agreement  pro- 
vided that  the  purchase-price  for  the 
business  was  to  be  7,375^.  to  be  paid  by 
the  cogapany  wholly  or  partly  in  cash, 
shares,  or  debentures,  as  the  directors  of 
the  company  should  determine.  I  am 
asked  to  decide  in  the  first  place  whether 
that  contract  is  sufficient  and  should  be 
filed.  It  is  no  objection  to  it  that  the 
shares  were  not  specified.  It  is  quite 
settled  that  under  the  Act  of  1867  a 
contract  is  good,  notwithstanding  that 
the  numbers  of  the  shares  are  not  speci- 
fied— Delta  St/ndtcatSf  In  re;  F&rde'a 
Caae,^ 

But  if  such  a  contract  as  the  one  before 
me  is  filed,  would  it  be  a  sufficient  con- 
tract ?  I  am  clearly  of  opinion  that  it 
would  not,  for  the  determination  by  the 
directors  as  to  how  the  payment  is  to  be 
made  is  supplemental  to  the  original  con- 
tract, and  without  this  determination 
there  is  no  complete  contract.  If  the 
contract,  therefore,  which  I  am  asked  to 
order  to  be  filed  is  not  a  sufficient  con- 
tract duly  made  in  writing,  it  ought  not 
to  be  filed.  Is  there,  then,  any  contract 
that  can  be  filed  1  In  my  opinion  there 
is  none.  The  directors,  it  is  true,  met  and 
determined  to  issue  shares  in  part  pay- 
ment of  the  purchase-price ;  but  that  has 
not  been  put  into  the  form  of  a  contract. 
The  Legislature,  by  requiring  a  sufficient 
contract  in  writing,  points  to  the  making 
of  a  contract  ad  hoc.  There  is  no  reason 
why  the  vendor  should  not  reduce  this 
contract  into  a  formal  contract  to  accept 
the  258  shares  which  have  been  allotted 
to  him  by  the  directors;  that  contract 
would  be  supplemental,  and  the  two 
together  would  make  a  sufficient  contract 
in  writing.  I  think  that  is  the  preferable 
course.  I  might  order  a  memorandum 
to  be  filed  under  sub-section  4  ;  but  I  do 
not  think  that  the  filing  of  the  requisite 
contract  which  I  have  specified  will  '*  cause 
delay  or  inconvenience  "  or  be  "  imprac- 
ticable." There  will  therefore  be  an  order 
that  a  supplemental  contract  be  entered 
into,  in  which  the  shares  had  better  be 
specified  by  number,  and  that  the  supple- 
mental contract  be  filed  with  the  original 


contract,  and  that  when  so  filed  they  shall 
operate  as  if  filed  at  the  time  of  the  i&suing 
of  the  shares. 


Solicitors— Q.  8.  Warmington  &  Co.,  agents 
for  Warmington,  Thompson  &  Warmington, 
Dudley. 

llteported  by  Q.  Maoan,  Esq., 
Barrister-tU-Law, 


TH,  J.  *) 
J99.  [ 
14,21.) 
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North,  J. 

1899 
Jan, 

WiU  —  Estate  or  Interest  Passing — 
Possibility  of  Reverter — Right  of  ErUry — 
WiUs  Act,  1837  (1  Vict.  c.  26),  ss,  1 
and  3. 

The  possibility  of  reverter  on  a  fee- 
simple  conditional  is  a  right  of  entry 
devisable  under  section  ^  of  the  WiUs  Act. 
1837. 

Whether  such  a  possibility  of  reverter  is 
an  estate,  quaare. 

By  an  indenture  of  settlement,  dated 
May  16,  1839,  one  moiety  of  the  Tring 
Park  estate  was  settled  to  such  uses  as 
Thomas  Barnes  and  Ann  Barnes,  hLs 
wife,  should  by  deed  appoint,  and  in 
default  of  such  appointment  as  the  sur- 
vivor shotild  by  deed  or  will  appoint,  and 
in  default  of  such  appointment  to  the  use 
of  Thomas  Barnes  and  Ann  his  wife, 
their  heirs  and  assigns. 

By  a  deed  poll,  dated  September  29, 
1866,  the  said  Thomas  Barnes  and  Ann 
Barnes  appointed  that  the  said  moiety 
should,  after  their  deaths,  go,  remain,  and 
be  to  the  use  of  certain  trustees  for  the 
term  of  200  years,  and  subject  thereto  to 
the  use  of  their  son,  John  Barnes,  for 
life,  and  after  his  decease  to  the  use  of 
the  first  son  of  John  Barnes  and  the 
heirs  male  of  the  body  of  such  first  son, 
with  divers  remainders  over. 

The  Tring  Park  estate  included  copy- 
holds of  the  manor  of  Bunstruz,  in  which 
there  was  no  custom  to  entail.  It  was 
admitted  that  the  effect  of  the  above 
settlement  and  appointment  was  to  create 
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a  customary  fee-simple  conditional  in  the 
first  son  of  John  Barnes,  that  the  re- 
mainders over  were  void,  and  that  there 
was  merely  a  possibility  of  reverter  re- 
maining in  Thomas  Barnes  and  Ann 
Barnes  as  joint  tenants,  contingent  on 
the  failure  of  the  conditional  fee. 

In  1869  the  partition  suit  of  Femberton 
V.  Barnes  [l87l]  *  was  commenced  against 
Thomas  Barnes,  Ann  Barnes,  and  others, 
by  the  owners  of  the  other  moiety, 
asking  for  a  sale.  Thomas  Barnes  and 
Ann  Barnes  opposed  such  sale. 

Ann  Barnes  died  on  February  3,  1871, 
and  on  July  14,  1871,  the  Court  of 
Appeal  made  an  order  for  sale  of  the  pro- 
perty, which  was  subsequently  sold,  and 
the  purchase-money,  including  2,656/., 
the  proceeds  of  sale  of  the  Bunstrux 
copyholds,  paid  into  Court  and  variously 
d^t  with  from  time  to  time. 

Thomas  Barnes  died  on  March  31, 
1872,  having  disposed  by  will  of  his 
residuary  personalty,  but  not  of  his  residu- 
ary realty,  and  not  having  disposed  speci- 
fiadly  of  the  possibility  of  reverter  vested 
in  him  as  surviving  joint  tenant.  He 
had  done  nothing  to  shew  an  election  to 
stop  the  reconversion  which,  prima  facie, 
takes  place  on  sales  under  the  Partition 
Acts,  and  as  he  died  pending  the  con- 
tingency, and  without  becoming  absolutely 
entitled,  a  contention  that  the  possibility 
of  reverter  formed  part  of  his  personal 
estate  naturally  failed.  It  is  only  alluded 
to  here  to  explain  the  position  of  the 
various  claimants. 

John  Barnes  was  the  customary  heir  of 
Thomas  Barnes. 

On  July  25,  1872,  Thomas  Kay  Barnes, 
the  eldest  son  of  John  Barnes,  was  bom. 

John  Barnes  died  on  April  25,  1891, 
having  disposed  by  will  of  his  real  and 
personal  estate.  On  September  7,  1894, 
Thomas  Elay  Barnes  executed  a  disentail- 
ing deed. 

Thomas  Kay  Barnes  died  on  Jantiary  1 9, 
1898,  without  having  had  issue,  but 
having  disposed  by  will  of  his  real  and 
personal  estate. 

The  present*petition  raised  {inter  alia) 
the  question  who  was  entitled  to  that  part 
of   the  fund  still  remaining   in    Court 
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(1)  40  L.  J.  Ch.  675 
Vol.  68.— Chang. 
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which  represented  the  Barnes  moiety  of 
the  Bunstrux  copyholds  ;  in  other  words, 
who  was  now  entitled  to  the  reverter 
which  came  into  operation  on  the  death  of 
Thomas  Kay  Barnes  without  issue.  The 
question  turned  solely  on  the  point 
whether  the  possibility  of  reverter  was 
devisable,  no  one  having  attempt-ed  to 
alienate  it  by  deed. 

Badcocky  for  the  petitioners — namely, 
three  of  the  four  customary  co-heiresses  of 
Thomas  Barnes  and  the  two  trustees  of 
the  will  of  Thomas  Kay  Barnes. — The 
trustees  take  no  part  in  this  argument,  as 
the  will  is  supported  by  other  parties. 
The  possibility  of  reverter  was  not  devis- 
able, but  devolved  on  the  four  customary 
CO- heiresses  of  Thomas  Barnes  on  the 
failure  of  the  conditional  fee — that  is,  on 
the  death  of  Thomas  Kay  Barnes  without 
having  had  issue. 

L,  G.  G.  Bobbins^  for  the  respondent,  the 
fourth  customary  co-heiress  of  Thomas 
Barnes,  in  support  of  this  contention. — The 
possibility,  like  a  spes  eiuxeaeionis,  waJs  not 
devisable.  It  was  not  an  estate,  as  there 
could  be  no  estate  left  after  the  limitation 
of  a  conditional  fee  any  more  than  afler 
an  estate  tail  before  the  statute  De  Donia — 
Jones  v.  Boe  [l789],'*  Stafford  (Earl)  v. 
Biicklei/  [1760J,*  Fea/me  on  Contingent 
Remainders^  vol.  i.  p.  38 2n,  Marquis  of 
Winchester's  Case  [i583],^  Coke  on  Little- 
ton, 18a,  19a,  22a,  Challis  on  Real  Pro- 
perty (2nd  ed.),  p.  73.  Section  3  of  the 
Wills  Act,  1837,  does  not  apply  to  bare 
possibilities  any  more  than  section  6  of 
the  Real  Property  Act,  1845  (8  &  9  Vict, 
c.  106).  Section  3  of  the  Wills  Act,  1837, 
is  not  of  universal  application.  For  in- 
stance, it  only  applies  to  property  that 
would  have  devolved  on  the  heir.  Three 
witnesses  would  be  required  to  defeat  the 
lord's  claim  by  escheat — Williams  on  Real 
Property  (14th  ed.),  p.  130. 

F,  B.  FvMer,  for  other  respondents 
claiming  under  the  will  of  John  Barnes. 
This  possibility,  unlike  a  spes  svuxessionis, 
was  a  descendible  interest  vested  in  an 
ascertained  person,  and  was  therefore  de- 
visable— Burton's  Compendium,  pi.  641, 

(2)  3  Term  Rep.  88. 

(3)  2  Ves.  sen.  171,  180. 

(4)  3  Co.  Rep.  la. 
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WiUion  V.  Berkley  [1562],'^  Ingilhy  v. 
Amcotte  [l856],<^  and  Roe  v.  Griffiths  [l766]  J 
It  devolved  on  John  Barnes  as  the  custo- 
mary heir  of  Thomas  Barnes  and  passed 
by  his  will. 

V&mon  Smith,  Q,C.,  and  W,  G,  Clay, 
for  respondents  entitled  to  the  possibility 
on  the  assumption  that  it  was  converted 
into  personalty  by  the  order  for  sale  so  as  to 
pass  under  the  residuary  bequest  in  Thomas 
Barnes'  will. — ^The  possibility  was  coupled 
with  an  interest  in  Thomas  Barnes  and 
was  therefore  devisable — Stafford  {Earl) 
v.  Buckley ^^  Shepherd! s  TottchetonSy  p.  239, 
Lampet*8  Case  [I6I2],"  Doe  v.  Tomkineon 
[1813],^  Roe  V.  Griffiths,^  and  Moor  v. 
Hawkins  [l765].^° 

[North,  J. — That  was  a  contingent 
remainder.  The  marginal  note  goes  too 
far.] 

Possibilities  coupled  with  an  interest 
were  devisable  before  the  Wills  Act,  1837 
— Fea/me  on  Continf/ent  Remainders,  vol.  i. 
p.  381,  Shelford^s  Real  Property  Statutes 
(9th  ed.),*  p.  402,  ChaMs  on  Real  Property 
(2nd  ed.),  p.  66,  Doe  v.  Simpson  [isas],^* 
and  Sodor  and  Mam,  (Bishop)  v.  Derby  (Earl) 
[1751].^^  The  possibility  of  reverter  on  a 
conditional  fee,  if  not  a  "  contingent,  exe- 
cutory, or  other  future  interest "  within 
section  3  of  the  Wills  Act,  1837,  is  at  all 
events  caught  by  the  words  "  all  rights  of 
entry  for  conditions  broken,  and  other 
rights  of  entry  "  in  that  section — Challis 
on  Real  Property  (2nd  ed.),  pp.  73,  201, 
224,  and  237— the  doubt  on  p.  201  only 
applying  to  determinable  fees. 

For  the  law  as  to  estates  upon  condi- 
tion and  rights  of  entry,  see  Coke  upon 
Littleton,  201a  and  214a. 

Rights  of  entry  were  not  devisable  be- 
fore the  Wills  Act,  1837.  The  Real 
Property  Limitation  Act,  1833  (3  &  4 
Will.  4.  c.  27),  8S.36  and  39,  abolished  real 
actions,  leaving  only  the  remedy  of  eject- 
ment for  the  recovery  of  land,  but  the 
right  to   be  enforced  was  the   right  of 

(5)  1  Plowden,  223,  247,  248. 

(6)  25  L.J.  Ch.  7G9;  21  Beav.  585,  601. 

(7)  1  W.  Bl.  005. 

(8)  10  Co.  Rep.  4Gft,  47&,  note  D. 

(9)  2  M.  &  S.  165. 

(10)  2  Eden,  342. 

(11)  7  L.  J.  C.r.  156 ;  4  Bing.  N.C.  333 ; 
5  Sc.  770. 

(12)  2  Vc8.  sen.  338,  346,  355. 


[1899 


Knott 


entry — Magdalen     Hospiial     v. 

[1878].»3 

A  right  of  entry  is  alienable  by  deed 
under  the  Real  Property  Act,  1845,  s.  6. 
So  again  by  section  1  (Definition  Clause) 
of  the  Wills  Act,  1837,  **  rights"  are  in- 
cluded within  the  words  "real  estate." 
Vide  also  Coke  on  Littleton,  345a,  as  to  the 
case  of  an  estate  being  turned  to  a  right. 

F,  T,  Procter,  for  other  respondents 
similarly  entitled,  referred  to  Feams  on 
Contingent  Remainders,  vol.  i.  p.  548, 
shewing  that  possibilities  of  personal 
estates  were  devisable,  and  vol.  ii.  p.  22, 
where  possibilities  of  reverter  and  rights  of 
entry  are  classed  together  under  the  head 
of  qua^si  interests  and  distinguished  from 
expectancies. 

Hadley,  for  a  respondent  claiming  a 
share  under  the  will  of  Thomas  Kay 
Barnes. — The  possibility  of  reverter  was 
not  in  itself  devisable.  It  therefore  de- 
scended through  John  Barnes  to  Thomas 
Kay  Barnes  as  customary  heir  of  Thomas 
Barnes,  and  eo  instanti  coalesced  with  the 
fee-simple  conditional  vested  in  him. 
From  that  moment  Thomas  Kay  Barnes 
had  a  fee-simple  absolute  which  passed  by 
his  will. 

L.  G.  G.  Robbin8,in  reply, — ^Therewasa 
union  of  the  possibiUty  of  reverter  and  the 
fee-simple  conditional  in  Doe  v.  Simpson  '* 
and  in  Sodor  and  Man  (Bishop)  v.  Derby 
(Ea/rl),^^  These  cases  throw  no  light  on 
the  question  of  devisability  apart  from 
such  union.  The  right  of  reverter  is  not 
really  an  estate  in  which  the  fee-simple 
conditional  merges,  as  might  be  implied 
from  the  use  of  the  word  merger  in  Doe  v. 
Simpson}^  The  union  of  the  conditional 
fee  and  the  possibility  of  reverter  has 
merely  the  effect  of  waiving  the  condition, 
so  that  tlie  fee  becomes  absolute.  The 
possibility  of  reverter  is  not  a  right  of 
entry,  which  Ls  a  right  to  enter  upon  and 
determine  an  existing  estate  vested  in 
another. 

During  the  contingency  there  is  no 
such  right.  There  is  merely  a  chance  that 
such  a  right  may  arise,  and  this  chance  is 
not  devisable. 

When  the  contingency  is  determined 
by  breach  of  the  condition  the  right  of 
entry  arises.     At  the  same  time,  the  pos' 

(13)  47  L.  J.  Cb.  726  ;  8  Ch.  D.  709,  727. 


Digitized  by 


Google 


Vol.  68.] 


CHANCERY  DIVISION, 


195 


Pembebton  V,  Babnes. 
ability  of  reverter  becomes  a  right,  if  not 
an  estate. 

Both  rights  then  become  devisable; 
but  while  merely  existing  in  the  form  of 
possibilities  or  chances  they  are  unaffected 
by  the  Wills  Act,  1837,  and  are  not 
devisable. 

NoBTH,  J.,  after  stating  the  facts  and 
reading  the  above  limitations,  continued : 
The  effect  of  these  limitations  on  the 
Bunstrux  copyholds,  in  which  there  was 
no  custom  to  entail,  was  to  create  a  fee- 
simple  conditional  in  Thomas  Kay  Barnes, 
with  an  unappointed  possibility  of  reverter 
in  Thomas  Barnes,  as  the  survivor  of  him- 
self and  his  wife.  Thomas  Kay  Barnes 
died  on  January  19,  1898,  without  issue, 
80  that  his  fee-simple  conditional  never 
became  alienable,  and  the  reverter  took 
effect. 

The  question  is,  to  whom  has  the  pro- 
perty reverted  1  That  depends  on  the 
question  whether  Thomas  Barnes  had  any 
power  of  dealing  with  the  possibility  of 
reverter.  The  case  of  Doe  v.  Simpson  ^^ 
is  a  clear  and  sufficient  authority  to  shew 
that  such  a  possibility  of  reverter,  if  not 
otherwise  dealt  with,  descends  on  the  heir. 
Thomas  Barnes,  however,  made  a  will,  and 
the  question  prima  fade  arises  whether 
he  could  have  devised  this  possibility  of 
reverter. 

In  my  opinion  he  could  have  done  so, 
but  the  point  is  not  very  material,  as  he 
did  not  do  so  in  fact.  John  Barnes,  how- 
ever, could  and  did  devise  this  possibility. 

Now,  what  is  the  nature  of  a  possibility 
of  reverter  ?  In  the  absence  of  authority 
I  should  have  said  it  was  an  estate,  and 
for  this  reason.  In  Doe  v.  Simpson  ^^  a 
conditional  fee  was  created  in  a  son  by 
his  father's  will,  and  the  possibility  of 
reverter  being  undisposed  of  descended 
on  the  son  as  customary  heir.  It  was 
decided  that  the  son  having  taken  the 
conditional  fee  by  conditional  limitation, 
and  the  possibility  of  reverter  by  descent, 
the  result,  as  clearly  stated  by  Chief 
Justice  Tindal,  was  that  '*  upon  the  death 
of  the  father,  the  poesibility  of  reverter  in 
the  father,  descended  to  and  came  upon 
the  son ;  and  that  the  fee-simple  absolute, 
and  the  fee-simple  conditional,  coming  to- 
gether, the  fee  conditional  merged  therein, 


according  to  the  doctrine  laid  down  by 
Lord  Hardwioke  in  2  Ves.  sen.  364." 
In  that  case — namely,  Sodor  a/nd  Man 
(Bisliop)  V.  Derby  (Ean-l)  »2— Lord  Hard- 
wicke  said  :  ^^  I  rely  on  the  case  in 
Oarthew  ^'^  that  a  fee-simple  conditional 
cannot  stand  together  with  an  absolute 
fee,  but  will  be  merged  in  it."  On  that 
alone  I  should  have  thought  that  the 
entity,  whatever  it  was  in  which  the 
smaller  estate  merged,  must  have  been 
an  estate.  But  many  authorities  seem  to 
say  that  this  is  not  so.  The  question  does 
not  often  arise,  and  in  the  present  case  it 
is  unnecessary  for  me  to  decide  between 
the  authorities,  as  I  think  the  possibility 
of  reverter  is  beyond  all  question  devisable 
under  the  Wills  Act,  1837.  I  have  not 
overlooked  the  contention  that  it  was 
devisable  independently  of  the  Wills  Act, 
1837,  though  perhaps  such  a  devise 
required  attestation  by  three  witnesses. 

Section  3  of  the  Wills  Act  is  somewhat 
long.  It  enacts  that  '^  It  shall  be  lawful 
for  every  person  to  devise  ...  all  real 
estate  .  .  .  which  he  shall  be  entitled  to, 
either  at  law  or  in  equity,  at  the  time  of 
his  death,  and  which,  if  not  so  devised, 
.  .  .  would  devolve  upon  the  heir-at-law 
or  customary  heir,  .  .  .  and  the  power 
hereby  given  shall  extend  .  .  .  to  all  con- 
tingent, executory,  or  other  future  inte- 
rests in  any  real  .  .  .  estate  .  .  .  and 
also  to  all  rights  of  entry  for  conditions 
broken,  and  other  rights  of  entry."  It 
seems  to  me  that  the  rights  of  entry  men- 
tioned in  this  section  must  include  the 
right  of  entry  on  a  fee- simple  conditional. 
Several  passages  were  cited  from  Coke 
upon  Littleton  to  shew  it  was  right  to  de- 
scribe the  fact  of  death  without  issue  in 
such  a  case  as  a  condition  broken.  So 
again  at  p.  201  of  the  late  Mr.  Challis's 
book  on  Real  Property,  a  work  of  the 
highest  authority,  I  find  the  following 
proposition  clearly  stated  with  reference 
to  the  above  section.  "  The  same  enact- 
ment expressly  includes  within  its  pro- 
visions '  all  rights  of  entry  for  conditions 
broken,  and  other  rights  of  entry.'  This 
language  is  undoubtedly  sufficient  to  in- 
clude the  possibility  of  the  reverter  of  an 
estate   of   fee- simple,    upon    breach    (or 

(14)  Probably  Symonds  v.  Ciulmvre  (1692), 
Carthew,  257. 
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performance,  as  the  case  may  require)  of  a 
condition."  I  think,  therefore,  that  this 
possibility  of  reverter  would  have  passed 
under  any  will  containing  words  suitable 
to  the  purpose.  The  will  of  John  Barnes 
contained  such  words,  and  it  therefore 
passed  under  his  will. 

Solicitors— Thomas  Bore,  agent  for  John  S. 
Jackson,  Carlisle,  for  petitioners  and  last 
respondent;  Metcalfe,  Birkett  &  Rowlatt, 
agents  for  Mounsey  &  Co.,  Carlisle ;  Marcus 
&  Barraclough;  and  Ullithorne,  Carrey  k. 
Carrey,  agents  for  C.  B.  Hodgson,  Carlisle, 
for  other  respondents. 

[Reported  by  Q.  R.  Alston,  Etq., 
Barrister-at'  Law. 


KbKEWICH,  J.*)  SECOND       EAST       DULWICH 
1899.  >     745™       STARR  -  BOWKBTT 

Jan.  11,  12.  )    BUILDING  SOCIETY,  In  re. 

Trustee  —  Breach  of  Trust  —  Costa  of 
Action — "  Honestly  "  —  Judicial  Trustees 
Act,  1896  (59  <6  60  Vict.  c.  35),  *.  3. 

The  trustee  of  a  deed  of  dissolution  of 
a  building  society  was  ordered  to  pay  the 
plaintiff's  costs  of  an  action  for  an  account, 
where,  through  his  negligence  and  complete 
reliance  on  his  co-trustee  {who  had  ab- 
sconded), defalcation  to  the  extent  of  some 
4001,  had  taken  place,  which  the  trustee 
liad  himself  made  good, 

A  trustee  who  does  nothing,  accepts  with- 
out enquiry  what  is  said  by  his  co-trustee, 
and  is  satisfied  with  any  explanation  given 
by  him,  does  not  act  ^'  honestly  *'  within  tlie 
meaning  of  the  Judicial  Trustees  Act,  1896, 
«.  3. 

This  was  a  summons  by  Q.  C.  Miall,  on 
behalf  of  himself  and  all  other  cestuis 
qus  trust  under  a  deed  of  dissolution  dated 
May  1,  1891,  asking  that  the  defendant 
Streeter  should  be  ordered  to  pay  the  costs 
of  the  action. 

On  November  11,  1896,  an  order  was 
made  against  Streeter  to  pay  the  sum  of 
39U.  16*.  4rf.  found  due  from  Pearce  as 
trustee  of  the  deed  of  dissolution,  of  which 
Streeter  was  co-trustee.    Streeter  had  paid 


the  money  into  Court.  Streeter  was  a 
baker,  and  trusted  entirely  to  his  co- 
trustee Pearce,  who  was  experienced  in 
the  affairs  of  building  societies.  Pearce 
had  absconded.  The  history  of  the  case 
and  other  facts  on  which  the  Court  relied 
are  fully  stated  in  the  judgment. 

Eustace  Smith,  for  the  plaintiff. —The 
money  was  lost  through  the  negligence 
of  Streeter,  and  unless  he  pays  the  costs 
the  cestuis  que  trust  will  receive  less  than 
they  ought  to  receive.  The  order,  there- 
fore, ought  to  be  made  against  Streeter  as 
well  as  Pearce. 

T.  H,  Carson,  for  Streeter. — Streeter  was 
not  guilty  of  any  dishonesty,  and  it  is  not 
a  case  in  which  he  ought  to  be  ordered  to 
pay  all  the  costs  of  the  action. 

Kekewich,  J. — It  is  with  the  utmost 
reluctance  that  the  Court  orders  a  trustee 
of  this  kind  to  pay  costs,  not  only  because 
it  is  settled  practice,  but  because  of  the 
natural  and  proper  sympathy  with  a 
trustee  who  gratuitously  undertakes  duties 
in  a  charitable  trust  which  are  often  very 
irksome,  so  that  no  one  desires  to  judge 
his  conduct  by  too  rigid  lines.  Therefore, 
when  pressed  to  compel  the  defendant 
Streeter  to  pay  the  costs  of  the  action,  I 
desired  an  opportunity  of  reflection,  all  the 
more  because,  although  the  order  would 
be  made  against  both  Pearce  and  Streeter, 
practically  the  burden  would  fall  upon 
Streeter,  as  nothing  can  be  recovered  from 
Pearce. 

Having  taken  that  opportunity,  I  will 
now  give  my  decision;  and  in  order  to 
decide  the  question  it  is  necessaiy  to  go 
into  the  history  of  the  case.  The  action 
was  commenced  by  originating  summons 
as  long  ago  as  1893.  The  summons  was 
dated  November  7,  1893,  four  or  five  years 
ago.  The  defendants  Pearce  and  Streeter 
were  trustees  of  a  deed  of  dissolution  under 
which  the  affairs  of  the  society  were  wound 
up.  The  summons  merely  asked  for  an 
account  of  all  moneys  received  and  ex- 
pended by  them  under  the  deed.  One 
would  have  expected  a  common  order  to 
be  made,  so  that  the  account  might  have 
been  worked  out  without  difficulty  in 
chambers.  As  a  matter  of  &ct,  an  order 
was  made  on  December  11, 1893,  whereby 
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it  was  ordered  that  an  account  should  be 
taken  of  all  moneys  received  and  expended 
by  the  defendants  as  trustees  under  the 
deed  of  dissolution ;  and  it  was  ordered 
that  the  rest  of  the  application,  so  far  as 
it  asked  that  all  moneys  in  the  hands  of 
Pearce  and  Streeter  as  trustees  of  the 
deed  be  paid  into  Court  and  that  a  receiver 
might  be  appointed,  should  stand  over, 
and  the  costs  were  reserved.  That  seems 
to  me  the  proper  course  to  have  pursued. 
The  certificate  reached  me  in  reasonable 
time,  on  June  4,  1894,  six  months  from 
the  date  of  the  order.  The  defendant 
Pearce  attended  in  person ;  but  the  de- 
fendant Streeter  not  having  appeared  to 
the  action,  judgment  went  against  him 
by  default.  A  balance  of  lOOZ.  10s.  2d. 
was  then  found  due  from  the  trustees. 
The  certificate  was  made  on  the  joint 
affidavit  of  Feaixse  and  Streeter.  The 
result  was  a  further  order.  A  sum- 
mons was  issued  to  vary  the  certificate 
by  surcharging  the  defendants*  account, 
and  by  an  order  dated  November  19, 
1894,  it  was  ordered  that  the  following 
enquiries  be  made — namely,  an  enquiry 
what  were  the  consolidated  shares  of  the 
defendants  Pearce  and  Streeter,  and  how, 
when,  and  under  what  circumstances 
each  consolidated  shares  were  taken  by 
the  defendants,  and  what  became  of  the 
shares.  Then  there  was  a  further  en- 
quiry, what  assets  were  then  in  the 
bands  or  under  the  control  of  the  defen- 
dants Pearce  and  Streeter,  as  trustees  of 
the  deed  of  dissolution  ;  and  it  was 
ordered  that  the  account  directed  by  the 
order  of  December  11, 1893,  be  continued, 
and  the  rest  of  the  summons  was  adjourned. 
That  order  was  made  on  November  19, 
1894,  and  the  enquiries  extended  over  a 
long  period.  The  certificate  was  not  made 
until  June  26,  1896.  That  certificate 
was  extremely  important.  The  Master 
had  to  make  an  elaborate  certificate,  in 
which  he  points  out  that  large  sums  were 
due  in  respect  of  the  consolidated  shares, 
and  that  the  dealings  in  the  shares  were 
irregular.  The  result  was  that  he  found 
considerable  sums  due  from  the  defen- 
dants. Then  he  certifies  the  assets  in  the 
hands  or  under  the  control  of  the  defen- 
dants ;  then,  continuing  the  account,  he 
finds     a   balance    due    from    them     of 
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98/.  lU.  6d.  That  came  before  the 
Court,  on  what  I  may  call  further  con- 
sideration, on  November  11,  1896 — that 
is,  a  rehearing  of  the  originating  summons 
so  &.r  as  it  stood  over.  At  that  time 
Streeter  was  before  the  Court.  lie  at- 
tended by  his  solicitor,  and  since  Decem- 
ber 11,  1895,  was  before  the  Court.  The 
result  of  the  order  was  that  the  trustees 
were  ordered  to  pay  into  Court  the  sums 
due  on  the  general  account,  by  consent 
Streeter  to  pay  by  instalments,  as  ar- 
ranged, 391/.  168.  id, J  which  was  the 
total  amount — I  will  observe  that  this  is 
about  four  times  the  amount  originally 
found  due — and  a  receiver  was  appointed, 
and  the  costs  were  reserved. 

Afler  all  this  time  the  trustees,  who 
ought  to  have  had  their  accounts  ready, 
are  found  to  be  liable  for  about  400/.  By 
a  further  order  of  December  20,  1897, 
enquiries  were  directed  as  to  the  parties 
entitled,  but  that  does  not  touch  the 
matter  now  in  hand.  The  certificate  was 
made,  and  Pearce  has  absconded.  Now, 
what  is  Streeters  own  account  of  himself. 
He  was  a  director  of  the  society,  and  on 
the  dissolution,  urged  by  his  co- directors, 
he  joined  with  Pearce  and  accepted  the 
trusteeship  of  the  deed  of  dissolution.  He 
undertook  to  be  trustee.  He  has  dis- 
charged his  duty  by  paying  the 
391/.  16«.  id. J  but  on  his  own  confession 
he  has  not  performed  his  duty  as  trustee. 
In  his  affidavit  dated  January  8,  1896,  he 
states  that,  being  co-trustee  with  Pearce, 
he  knew  nothing  of  the  books  ;  he  trusted 
to  Pearce,  and  never  enquired  how  matters 
went  on.  He  signed  document  after 
document  without  enquiry  as  Peai'ce  told 
him,  and  swore  an  affidavit  which  he  did 
not  understand. 

The  Legislature  has  passed  the  Judicial 
Trustees  Act,  1896,  excusing  trustees  for 
breach  of  trust,  but  that  Act  does  not  apply 
here.  According  to  the  Act  (section  3) 
a  trustee,  if  he  is  to  be  excused,  must 
act  "  honestly  and  reasonably."  The  word 
"honest"  is  used  in  many  senses.  In 
one  sense  a  trustee  is  honest^if  he  has  not 
done  anything  dishonest.  Now,  there  is 
nothing  of  that  sort  urged  against  Streeter ; 
there  is  no  suggestion  that  he  has  done 
anything  dishonest.  He  has^  paid  the 
391/.  16s.  id,  which  was  found  to  be  due 
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to  the  society  ftt)m  Pearce,  and  is  so  far 
acquitted  of  dishonesty  in  the  usual  sense 
of  the  word.  But  in  another  sense  he  is 
not  honest.  It  seems  to  me  that  a  mcui 
who  accepts  such  a  trusteeship,  and  does 
nothing,  swallows  wholesale  what  is  said 
by  his  GO -trustee,  never  asks  for  explana- 
tion, and  accepts  flimsy  explanations,  is 
dishonest.  He  poses  here  before  me  as 
a  poor  man,  the  victim  of  his  co-trustee. 
But  he  was  not  imposed  upon,  but  suf- 
fered himself  to  be  imposed  upon  by 
Pearce.  He  bi-ought  himself  into  the 
difficulty,  and  I  could  not  of  course  allow 
him  to  have  any  costs,  so  a$  to  diminish 
the  sum  recovered.  But  ought  I  to  make 
him  pay  the  plaintiff's  costs?  If  I  do, 
then  the  fund  in  Court  will  be  intact  for 
those  entitled  to  it.  If  I  allow  him  costs, 
the  costs  will  come  out  of  the  fund — the 
costs  incurred  by  Streeter's  own  conduct. 
In  my  opinion  he  ought  to  have  insisted 
on  accounts  being  filed  within  a  reasonable 
time  after  the  order,  and  it  was  quite  un> 
necessary  to  pursue  the  enquiries  and 
incur  all  these  costs.  If  Streeter  does  not 
pay  the  costs,  then  the  parties  entitled 
will  get  less  than  they  ought.  So,  having 
regard  to  Streeter's  conduct,  in  my  opinion 
I  should  not  be  doing  justice  to  the  plain- 
tiffs if  I  did  not  make  him  pay  the  costs. 
It  is  hard  on  the  trustee,  but  I  must 
consider  the  parties  entitled.  If  I  were 
to  decide  in  favour  of  Streeter,  the  parties 
would  suffer.  Of  course,  Streeter  is  en- 
titled out  of  the  fund  to  his  costs,  charges, 
and  expenses  properly  incurred  by  him  as 
trustee  other  than  the  costs  of  the  action ; 
but  the  costs  of  the  action  he  must  pay  as 
between  party  and  party  down  to  the 
present  time. 

Solicitors — Saw  &  Sod,  for  the  plaintiff ; 
J.  S.  Phillips,  for  the  defendant  Streeter. 

{_lleport-ed  hy  A.  Cordery^  Esq., 
Barrister-at-Law. 


-BowKETT  Building  Society,  In  re. 

,^2^'     7  SMITH,  In  re]  gbose-smith  v. 

Jan.  25.  1  «'""«'^- 

Settled  Land — IndttcemerU  to  Tenant  for 
Life  not  to  Exercise  Fotoers  —  Separate 
Settlement  —  Different  SeUlora  —  Settled 
Land  Act,  1882  (45  tt  46  Vict.  c.  38), 

8.51. 

Section  51  of  the  Settled  Land  Act,  1882, 
which  makes  void  any  provision  in  a  seUk- 
ment  tending  to  induce  a  tenant  for  life  to 
abstain  from  exercising  his  powers  under 
the  Act,  applies  to  a  ease  where  the  induce' 
ment  is  contained  in  a  separate  instrument 
made  hy  a  person  other  than  the  settlor  of 
the  land. 

Stanley  Smith,  who  died  in  1867,  by 
his  will  dated  June  22,  1866,  devised  his 
estate  called  the  Priory  estate  to  trustees 
upon  trust,  as  to  his  mansion-house,  for 
his  wife  Elizabeth  for  life,  and  subject 
thereto,  and  to  a  trust  for  raising  portions 
for  his  daughters,  upon  trust  for  his  son 
Henley  Grose- Smith  for  his  life,  with  re- 
mainders over  in  strict  settlement. 

The  testator's  wife,  Elizabeth  Smith, 
survived  him,  and  by  her  will  dated  Sep- 
tember 3,  1868,  gave  all  her  residuary 
real  and  personal  estate  to  trustees  upon 
trust  for  conversion  and  investment,  and 
she  directed  that  her  trustees  should  hold 
the  proceeds  of  conversion,  subject  to  the 
payment  of  certain  legacies  and  annuities, 
and  to  a  trust  for  accumulation  for  twenty- 
one  years  for  the  purpose  of  paying  off 
charges  on  the  Priory  estate,  upon  the 
trusts  following : 

"  In  trust  for  the  person  or  persons  who 
under  the  will  of  my  late  husband  is  or 
shall  be  for  the  time  being  entitled  to 
the  ownership  and  enjoyment  of  the  said 
Priory  estate,  and  a.s  though  the  same 
had  by  this  my  will  been  directed  to  be 
laid  out  in  the  purchase  of  lands  to  be 
settled  to  the  uses  of  the  will  of  my  late 
husband.  Provided  always,  and  I  do  here- 
by expressly  declare  that  in  case  either 
during  the  lifetime  of  any  person  now  in 
being  who  has  any  estate  or  interest  in 
the  said  Priory  estate  under  my  husband's 
will  or  within  21  years  from  my  death 
the  said  Priory  estate  or  any  portion 
thereof  (other  than  such  portions  as  for 
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accommodation  purposes  it  may  be  ex- 
pedient to  sell  or  exchange  to  or  with  the 
owners  of  neighbouring  estates)  shall  be 
sold,  my  trustees  or  trustee  shall  thence- 
forth stand  possessed  of  my  residuary  trust 
premises  subject  to  all  the  legacies  and 
annuities  of  this  my  will  or  any  codicil 
hereto  in  trust  for  Charles  Dodgson  the 
son  of  Wm.  Oliver  Dodgson  absolutely." 

The  testatrix  declared  that  the  proviso 
above  set  out  should  not  take  effect  in  case 
of  a  .sale  made  at  the  instance  of  the  said 
W.  O.  Dodgson  or  any  person  interested  in 
a  sum  of  4,000^.  due  to  the  trustees  of  his 
marriage  settlement,  or  in  case  of  a  boria 
JkU  sale  by  any  mortgagee.  And  she  em- 
powered her  trustees  to  invest  any  part 
of  her  residuary  estate  in  taking  transfers 
of  any  mortgage  on  the  Priory  estate, 
notwithstanding  that  it  was  subject  to 
prior  mortgages,  and  enjoined  them  to 
act  on  this  power  if  any  sale  by  any 
mortgagees  should  be  threatened,  '^  it 
being  my  desire  to  prevent  by  all  reason- 
able means  the  sale  of  the  Priory  estate 
as  far  as  possible,  in  accordance  with  the 
known  wishes  of  my  late  husband." 

The  testatrix  died  on  July  11,  1869. 

On  November  15,  1898,  Henley  Grose- 
Smith,  who  was  stUl  tenant  for  life  of  the 
Priory  estate,  entered  into  a  conditional 
contract  for  a  sale  of  a  part  thereof  in  exer- 
cise of  the  powers  of  the  Settled  Land  Act. 

He  then  took  out  this  summons  against 
the  trustees  of  the  will  and  the  legal  per- 
sonal representatives  of  Charles  Dodgson, 
for  the  determination  of  the  question 
whether  the  gift  over  would  take  effect  if 
he  carried  out  his  contract. 

T.  IT.  Carson,  for  the  summons. — 
There  can  be  no  question  that  this  pro- 
vision would  be  void  under  section  51  of 
the  Settled  Land  Act,  1882,^   if  it  were 

(1)  The  Settled  Land  Act,  1882,  enacts : 
Section  51,  sub-section  1 :  "  If  in  a  settlement, 
will,  assurance,  or  other  instrument  executed  or 
made  before  or  after,  or  partly  before  and 
partly  after,  the  commencement  of  this  Act  a 
proYision  is  inserted  purporting  or  attempting, 
by  way  of  direction,  declaration,  or  otherwise, 
to  forbid  a  tenant 'i  for ;  life  to  exercise  any 
power  under  this  Act,  or  attempting,  or  tend- 
ing, or  intended,  byja'.limitation,  gift,  or  dispo- 
sition over  of  settled  land,  or  by  a  limitation, 
gift,  or  disposition  of  other  real  or  any  per- 


contained  in  the  same  settlement  as  the 
land.  Ames,  In  re  ;  Ames  v.  Amea  [l893],^ 
which  is  perhaps  the  nearest  ease,  is  not 
nearly  so  strong  as  this  case.  There 
could  not  be  a  more  direct  inducement 
not  to  sell  than  this  provision.  The  tes- 
tatrix has  stated  that  her  intention  was 
to  prevent  a  sale. 

The  fiact  that  the  proviso  is  in  a  dif- 
ferent document  could  not  possibly  make 
any  difference,  nor  that  it  is  made  by  a 
different  settlor.  There  is  nothing  in 
section  51  to  limit  its  operation  to  pro- 
visions made  by  the  same  settlor ;  and  an 
inducement  not  to  exercise  the  power 
given  by  another  person  defeats  the  ob- 
ject of  the  Act  as  much  as  one  given  by 
the  settlor. 

There  is  no  case  directly  in  point. 
Faget's  Settled  Estates,  In  re  [1885],^  has 
some  bearing  upon  the  point. 

Dibdin,  for  the  trustees,  referred  to 
Ecutman,  In  re  [isgs].** 

D.  Jones,  for  the  representatives  of 
Chai'les  Dodgson. — On  the  fair  construc- 
tion of  section  51  of  the  Settled  Land 
Act,  1882,^  it  must  be  confined  to  provi- 
sions contained  in  the  same  settlement  as 
the  land.  They  need  not  be  m  the  same 
document,  for  it  cannot  make  any  dif- 
ference whether  a  settlement  is  contained 
in  one  document,  or  two.  But  it  would 
be  a  very  strong  thing  for  the  Legislature 
to  do,  to  make  an  estate  given  by  a  stranger 
to  a  tenant  for  life  Until  sale  into  an 
absolute  estate  in  order  to  protect  his 
powers  under  the  Act.  The  Court  will 
not  decide  that  this  has  been  done  unless 
compelled  by  express  words. 

North,  J. — I  do  not  see  my  way  out  of 
the  conclusion  the  plaintiff's  counsel  asked 
me  to  come  to.     It  is  quite  true  that  the 

sonal  property,  or  by  the  imposition  of  any 
condition,  or  by  forfeiture,  or  in  any  other 
manner  whatever,  to  prohibit  or  prevent  him 
from  exercising,  or  to  induce  him  to  abstain 
from  exercising,  or  to  pat  him  into  a  position 
inconsistent  with  his  exercising,  any  power 
under  this  Act,  that  provision,  as  far  as  it  pur- 
ports, or  attempts,  or  tends,  or  is  intended  to 
have,  or  would  or  might  have,  tha  operation 
aforesaid,  shall  be  deemed  to  be  void." 

(2)  62  L.  J.  Ch.  686 ;  [1893]  2  Ch.  479. 

(3)  66  L.  J.  Ch.  42  ;  30  Ch.  D.  161. 

(4)  Ante,  p.  122»;  W.  N.  (1898),  170. 
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settlements  by  both  the  settlors  in  the 
present  case  were  made  long  before  the 
Settled  Land  Act  of  1882  had  come  into 
existence,  and  when  the  settlors  under 
those  settlements  may  well  be  taken  not 
to  have  anticipated  that  anything  of  the 
sort  was  about  to  be  done.  At  the  time 
these  instruments  were  prepared  the  law 
allowed  a  man  to  give  property  to  a 
tenant  for  life  sometimes  with  and  some- 
times without  a  power  of  sale,  so  that  the 
result  was  that  so  long  as  the  estate 
was  held  by  him  without  any  power 
of  sale  the  land  was  not  alienable.  The 
Legislature  considered  that  that  was  a 
public  disadvantage  and  ought  to  be  got 
rid  of  for  the  future,  and  for  the  purpose 
of  accomplishing  that  object  a  power  of 
sale  was  given  by  the  Settled  Land  Act  to 
a  tenant  for  life.  But  it  was  of  no  use  to 
give  that  power  by  one  hand  if  it  could  be 
inferentially  taken  away  by  the  other ;  and 
therefore  the  Legislature  not  only  gave 
the  tenant  for  life  the  power  of  sale,  but 
went  the  length  of  framing  what,  I  agree, 
is  a  very  strong  provision  indeed — namely, 
that  if  any  attempt  was  made  to  induce 
him  not  to  sell,  or  any  benefit  was  taken 
away  from  him  on  the  sale  taking  place, 
that  was  to  be  ineffectual,  and  he  was  to 
be  in  the  position  of  having  the  same 
interest  as  he  would  have  had  if  the  sale 
had  not  taken  place. 

I  think  the  present  case  comes  within 
that  provision.  It  is  just  such  a  pro- 
vision as  a  person  who  had  read  the 
Act,  and  knew  what  was  intended,  and 
that  it  gave  a  power  of  sale  to  a  tenant 
for  life,  would  have  made  to  prevent  a  sale, 
if  that  provision  could  be  defeated.  I 
cannot  doubt  that  this  proviso  was  inserted 
in  the  testatrix's  will  to  induce  the  tenant 
for  life  not  to  exercise  the  power  of  sale. 
It  is  said  it  is  contained  in  the  will  of  a 
person  who  is  not  the  settlor  of  the  other 
estate,  and  it  is  suggested  that  that  makes 
a  difference.  I  do  not  quite  see  on  prin- 
ciple how  it  makes  any  difference  ;  and  if 
it  does  make  any  difference,  I  certainly  do 
not  think  it  tends  in  the  direction  of 
shewing  that  the  Act  ought  not  to  apply  to 
such  a  case ;  because  it  might  come  t-o  this 
— that  a  settlement  might  be  made  by  a 
settlor  who  gives  the  tenant  for  life  the 
power  to  sell,  and  yet  some  other  person 


might  interfere  to  divert  the  property 
from  going  as  it  was  intended  to  go,  and 
to  prevent  the  powers  given  by  the  law 
being  capable  of  effectual  exercise.  I 
think  the  words  of  the  section  are 
too  strong.  It  is  not  confined  to 
an3rthing  done  by  the  settlement  under 
which  the  tenancy  for  life  is  created. 
.  I  do  not  see  anything  in  the  section  say- 
ing that  the  provision  which  is  made  void 
is  to  be  contained  in  the  instrument  by 
which  the  settlement  is  effected.  The 
object  could  be  easily  defeated  by  making 
the  settlement  by  two  deeds  instead  of 
one ;  and  it  would  be  idle  to  suppose  that 
the  settlor  might  make  two  settlements, 
one  settling  the  land  on  the  tenant  for 
life  (the  exercise  of  whose  powers  he  could 
not  interfere  with  by  the  same  instru- 
ment) and  another  collateral  settlement 
at  the  same  moment,  containing  a  pro- 
vision which  would  cast  such  a  burthen 
on  the  tenant  for  life  if  he  sold  the  land 
as  practically  to  put  a  veto  upon  a  sale. 
I  cannot  for  a  moment  think  that  the 
section  can  be  defeated  simply  by  allowing 
the  settlor  to  split  a  settlement  into  two, 
and  do  it  partly  by  one  deed  and  partly 
by  another.  I  do  not  see  why  the  section 
should  not  equally  apply  to  a  case  in 
which  a  father  settles  land,  and  the  mother 
settles  her  estate  upon  condition  that  the 
land  shall  not  be  sold.  If  it  applies  in 
such  a  case  as  that,  there  is  no  reason  why 
it  should  not  apply  to  a  case  where  any 
persons  attempt  by  two  instruments  to 
make  a  provision  which  the  section  says 
shall  not  be  made. 

Then  it  is  further  said  it  is  strange  that 
the  Act  should  alter  settlements  made  by 
settlors  long  before  it  was  passed.  But 
there,  again,  the  words  of  the  Act  are  too 
strong.  They  have  evidently  been  thought 
out  carefully,  and  they  expressly  apply  to 
a  settlement  made  before  the  Act. 


Solicitors  —  F.  C.  Lingard,  for  applicant; 
Bridges,  Sawtcll  &  Co.»  for  trustees;  Nicol, 
Son  &  Jones,  for  C.  Dodgson's  represeota- 
tives. 

[liejforted  hy  J.  R.  BrooJte,  Esq, 
liarriBter-at-Lan:, 
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[IN  THE  COURT  OF  APPEAL.] 
LiNDLET,  M.R.  ^ 

RiGBT,  L.J.  /  B.   UNDERWOOD 

Vaughan  Wiluams,  L.  J.  >  and  son,  lim. 

1899.  I     V.   BARKER. 

Jan.  18,  31.  J 

Restraint  of  Trade — Agreemeni — VaU- 
dity  —  Beaeonableness  —  Public  Policy  — 
Protection  of  Covenantee — Master  and 
Servant — Injunction, 

Where  an  agreement  restraining  a  person 
from  carrying  on  business  is  entered  into 
with  another  person  engaged  in  a  similar 
business  for  the  purpose  of  protecting  him 
from  rivalry  in  that  business^  and  it  is  no 
wider  than  is  reasonably  necessary  for  his 
protection  in  that  business^  it  is  not  invalid 
<is  being  injurious  to  the  pubUc  interests 
unless  some  speeifio  ground  can  be  clearly 
established  for  so  regarding  it. 

The  principles  laid  down  in  Nordenfelt 
V.  Maxim-Nordenfelt  Gun  and  Ammuni- 
tion Co.  (63  L.  J.  Ch.  908  ;  [1894]  A.C. 
^35)  and  Dubowski  v.  Groldstein  (65  L.  J, 
Q.B.  397  ;  [1896]  1  Q.B.  478)  applied. 

Ward  V.  Byrne  (9  L.  J.  Ex.  14  ;  5  M. 
k  W.  548)  distinguished. 

Per  Vaughan  Williams,  L.J. — The 
rule  of  law,  that  all  covenants  in  restraint 
of  trade,  or  binding  an  individual  iiot  to 
earn  his  living  in  the  best  way  he  can,  are 
prima  facie  contrary  to  public  policy  and 
void,  has  not  been  rescinded  by  recent 
decisions  ;  and,  in  considering  the  reason- 
ableness of  such  a  covenant  jor  the  protection 
of  the  business  of  Hie  covenantee,  the  question 
must  be  taken  into  account  whether  tfiC 
particular  covenant  is  such  as.  to  be  calcu- 
lated to  injure  the  public,  the  interest  of 
the  public  in  maintaining  fair  dealing 
between  man  and  man  being  not  sufficient 
to  counterbalance  the  disadvantage  to  the 
pMic  in  enforcing  a  covenant  which  Vie 
covenantor  ought  not  to  have  been  required 
to  enter  into. 

An  employer  ought  not  to  require  from  a 
person  seeking  employment  a  covenant  that 
he  wHl  not  after  leaving  such  emploi/msnt 
carry  on,  or  enter  into  the  service  of  those 
carrying  on,  the  business  in  which  his  life 
has  been  previously  passed,  although  the 
^estrietion  is  limited  as  to  time. 

The  defendant,  on  becoming  clerk  and 
foreman  at  a  weekly  wage  to  the  plaintiffs. 
Vol.  68.— Chang. 


who  were  hay  and  straw  merchants,  agreed 
that  he  would  not  unthin  tuyehe  months 
next  after  his  leaving,  or  being  dismissed, 
carry  on  the  business  of  hay  and  straw 
merchant,  or  enter  into  the  service  of,  or 
act  as  agent  for,  any  person  or  persons 
carrying  on  the  business  of  hay  and  straw 
merchants,  or  trading  in  hay  and  straw, 
in  the  United  Kingdom,  or  in  France, 
Belgium,  HoUand,  or  Canada.  The  plain- 
tiffs did  a  large  business  in  buying  and 
selling  hay  and  straw  from  all  parts  of 
tlie  countries  named  in  the  agreement: — 
Held  (dissentiente  Vaughan  Wilijams, 
L  J .),  thcU  the  restraint  was  not  unreason- 
able, and  an  injunction  could  be  granted 
in  the  terms  of  the  agreement  to  prevent 
the  d/fendant  from  acting  oorUrary  to  it. 

Appeal  from  a  decision  of  Eekewich,  J., 
restraining  the  defendant  W.  H.  Barker, 
his  servants  and  agents,  until  judgment  in 
the  action,  or  further  order,  from  carrying 
on  the  business  of  a  hay  and  straw  mer- 
chant in  certain  countries. 

The  plaintiff  company  carried  on  the 
business  of  hay  and  straw  merchants. 

In  1890  the  defendant  came  to  the 
plaintiff  company  as  a  traveller  in  hay 
and  straw.  He  was  discharged  in  March, 
1892,  and  went  to  a  firm,  who  were 
competitors  of  the  plaintiff  company,  as 
manager  of  a  depot  within  a  mile  of  the 
plaintiffs*  head  office,  and  as  their  traveller 
bought  and  sold  hay  and  straw  in  the 
same  district.  After  a  time  he  left  this 
firm  and  started  in  business  as  a  hay  and 
straw  merchant  on  his  own  account, 
travelling  for  the  purpose  of  his  business 
in  the  same  district  in  which  he  had 
travelled  for  the  plaintiff  company.  In 
March,  1897,  he  again  entered  into  the 
employment  of  the  plaintiff  company,  but 
was  in  a  short  time  discharged.  Later  in 
that  year  he  applied  to  them  to  take  him 
into  their  employment  again,  and  they 
agreed  to  do  so  on  his  entering  into  au 
agreement  in  certain  terms ;  and  accord- 
ingly, on  October  26, 1897,  an  agreement 
was  entered  into  between  the  company 
and  the  defendant  in  these  terms  :  '*  The 
said  W.  H.  Barker  agrees  to  serve,  and 
the  said  £.  U.  and  S.  agree  to  employ  as 
clerk  and  foreman  in  Calais  or  elsewhere 
at  a  weekly  wage  of  thirty-five  shillings* 
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Said  W.  H.  Barker  is  to  do  everything 
in  his  power  to  increase  and  improve  the 
business  of  the  said  E  U.  and  S.,  and  will 
obey  all  their  lawful  commands  either  by 
themselves  or  their  manager ;  and  he 
further  particularly  agrees  that  he  will 
not  for  the  space  of  twelve  months  next 
after  the  time  of  his  leaving  or  being  dis- 
missed carry  on  the  business  of  hay  and 
straw  merchant,  or  enter  into  the  service 
of,  or  act  as  agent  for,  any  person  or 
persons  carrying  on  business  of  hay  and 
straw  merchants  or  trading  in  hay  and 
straw  in  the  United  Kingdom  of  Great 
Britain  and  Ireland,  or  in  France,  or  in 
the  Kingdom  of  Belgium,  or  Holland,  or 
in  the  Dominion  of  Canada;  and  he 
further  agrees  that  for  the  space  of  five 
years  after  his  leaving  he  will  not  either 
on  his  own  account  or  as  agent  for  others 
be  in  any  way  engaged  in  the  carrying  on 
of  hay  and  straw  or  like  business  in  the 
Bepublic  of  France,  and  will  in  the  event 
of  breaking  the  terms  of  this  agreement  by 
carrying  on,  or  in  any  other  way  engaging 
himself  in  the  trade  or  business  of  hay 
and  straw  merchants,  pay  to  the  said  E. 
Underwood  &  Son,  Lim.,  5001.  as  and  for 
liquidated  damages,  and  not  by  way  of 
penalty." 

The  plaintiff  company  continued  to 
employ  the  defendant  under  the  agree- 
ment at  Calais  for  about  four  months,  and 
then  removed  him  to  London  at  an 
increased  wage  of  21,  a  week,  ard  employed 
him  there  until  November  12,  1898, 
when  he  left  their  employment  of  his  own 
free  will,  and  immediately  afterwards 
entered  into  the  employment  of  a  Mr. 
Kitts,  a  hay  and  straw  merchant,  of  Mark 
Lane,  London.  Mr.  Kitts  was  a  keen 
competitor  of  the  plaintiff  company  in  its 
business,  and  the  company,  on  Novem- 
ber 30,  1898,  commenced  this  action,  and 
moved  for  an  interim  injunction  to  re- 
strain the  defendant  from  carrying  on  the 
business  of  a  hay  and  straw  merchant, 
or  entering  into  or  remaining  in  the 
service  of  or  acting  as  agent  for  Mr. 
Kitts,  or  entering  into  the  service 
of  or  acting  as  agent  for  any  person  or 
persons  carrying  on  business  of  hay  and 
straw  merchants,  or  trading  in  hay  and 
straw  in  the  United  Kingdom,  or  in 
France,  or  Belgium  or  Holland,  or  in 


Canada.  The  plaintiffs  alleged  that  the 
defendant  had  obtained  during  his  service 
with  them  under  the  agreement  valuable 
information  as  to  the  manner  in  which 
they  conducted  their  business,  and  as  to 
the  names  and  addresses  of  the  persons 
from  whom  they  purchased  hay  and  straw, 
and  the  names  and  addresses  of  their 
customers;  and  they  apprehended  that 
unless  the  defendant  was  restrained  from 
continuing  in  the  service  of  Mr.  Kitts 
serious  injury  would  be  done  to  them  in 
their  business.  They  also  alleged  that 
they  did  an  extensive  wholesale  and  retail 
trade,  buying  and  selling  hay  and  straw 
from  all  parts  of  the  United  Kingdom, 
France,  Belgium,  Holland,  and  Canada, 
and  also  had  permanent  places  of  business 
in  the  United  Kingdom  and  France. 

The  motion  came  before  Kekewich,  J., 
on  December  9,  1898,  and  he  granted  an 
injunction  in  the  terms  of  the  notice  of 
motion.  The  defendant  appealed.  He 
made  an  aflSidavit  for  the  purpose  of  the 
appeal,  in  which  he  stated  that  while  he 
was  in  the  employment  of  the  plaintiffs, 
both  at  Calais  and  in  london,  he  was 
simply  employed  in  inspecting  cargoes  of 
hay,  and  seeing  that  they  arrived  in  good 
condition,  and  also  to  check  the  weights, 
and  give  instructions  for  their  destina- 
tion ;  that  he  had  no  dealings  in  any  way 
with  any  of  the  plaintiffs'  customers,  and 
neither  travelled  for  or  sold  or  bought 
anything  for  them.  This  affidavit  was 
read  by  consent  only  on  the  express 
admission  by  the  defendant's  counsel  that 
the  defendant  did  learn  during  his  em- 
ployment by  the  plaintiffs  the  names  and 
addresses  of  the  persons  from  whom  their 
hay  and  straw  came,  and,  to  a  consider- 
able extent,  the  names  and  addresses 
of  those  to  whom  they  were  consigned. 
It  was  agreed  that  the  appeal  should 
be  treated  as  an  appeal  from  an  order 
made  at  the  trial  of  the  action. 

Dohby  for  the  appellant. — This  agree- 
ment is  too  wide,  and  cannot  be  enforced. 
It  is  wider  than  is  reasonably  required  for 
the  protection  of  the  plaintiffs — Norden- 
felt  V.  Maxim- NordmfeU  GwiB  and  Am- 
munition  Co,  [i894].* 

(1)  62  L.  J.  Ch.  273;  63  ib.  908;  [1893] 
ICh.  630;  [1894]  A.C.  536. 
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[LiNDLET,  M.R.,  referred  to  Hitoheook 
V.  Coker  [1837]. «] 

It  would  prevent  the  defendant  acting 
in  any  part  of  the  world  for  a  hay  or 
straw  merchant  who  carried  on  business 
in  any  of  the  countries  mentioned. 

E.  ClayUmy  for  the  plaintiff  company. 
—This  is  really  a  question  which  depends 
on  the  circumstances  in  each  particular 
case — ^the  amount  of  protection  required 
by  the  trade  of  the  covenantee — Badiwhe 
AmUn-  und  Soda-Fabrik  v.  SchoU  [1892].^ 
In  the  present  case  there  is  a  limit  in 
time,  and  in  space  also ;  so  the  covenant 
cannot  be  said  to  be  too  wide — Daviea  v. 
Daviea    [l887]/    RaimUon    v.    RousiUan 

[l88oj,*  and    Rohimon  d;   Co.  v.   Heuer 
1898J.« 

[LiNDLEYy  M.R.,  referred  to  WhiUaker 
v.  Howe  [l84iy] 
Bohh  replied. 

Cur,  adv.  vuU, 


Jan.  31. — LiNDLEY,  M.R. — The  law  as 
now  settled  cannot,  in  my  opinion,  be  more 
accurately  expressed  than  it  was  by  Lord 
Macnaghten  in  Ifordenfelt  v.  Maxtm- 
NordmfeU  Co.^  He  there  says  :  "  The 
true  view  at  the  present  time  I  think  is 
this :  The  public  have  an  interest  in  every 
person's  carrying  on  his  trade  freely  :  so 
has  the  individual.  All  interference  with 
individual  liberty  of  action  in  trading,  and 
all  restraints  of  trade  of  themselves,  if 
there  is  nothing  more,  are  contrary  to 
public  policy,  and  therefore  void.  That 
is  the  general  rule.  But  there  are  excep- 
tions :  restraints  of  trade  and  interference 
with  individual  liberty  of  action  may  be 
justified  by  the  special  circumstances  of  a 
particular  case.  It  is  a  sufficient  justifi- 
cation, and  indeed  it  is  the  only  justifica- 
tion, if  the  restriction  is  reasonable — 
reasonable,  that  is,  in  reference  to  the 
interests  of  the  parties  concerned  and 
reasonable  in  reference  to  the  interests  of 
the  public,  so  framed  and  so  guarded  as 
to  afford  adequate  protection  to  the  party 
in  whose  favour  it  is  imposed,  while  at  the 

(2)  6  L.  J.  Bx.  266 ;  6  A.  &  E.  438. 

(3)  61  L.  J.  Oh.  698 ;  [1892]  3  Oh.  447. 

(4)  56  L.  J.  Oh.  962 ;  36  Oh.  D.  369. 

(5)  49  L.  J.  Oh.  338;  14  Oh.  D.  351. 

(6)  67  L.  J.  Oh.  644 ;  [1898]  2  Oh.  461. 

(7)  3  Beav.  383. 


same  time  it  is  in  no  way  injurious  to  the 
public." 

Time  was  when  all  agreements  in  re- 
straint of  trade  or  liberty  to  work  were 
regarded  as  against  public  policy  and  in- 
valid. But  this  view  of  the  law  was  found 
to  be  mischievous  and  intolerable,  and  it 
was  gradually  disclaimed  and  modified. 
The  modern  doctrine,  as  I  understand  it, 
is  that,  if  an  agreement  restraining  a 
person  from  carrying  on  business  is  in- 
jurious to  the  public  interests  of  this 
country,  such  agreement  is  invalid  to  the 
extent  to  which  it  is  injarious,  but  not 
farther,  if  it  is  so  framed  as  to  permit  of 
division  into  two  portions,  one  of  which  is 
good  and  the  other  bad.  See  as  to  this 
Balnea  v.  Oaary  [1887]  ®  and  Korde/nfeU  v. 
Maxim- NordenfeU  Co.j^  where  the  clause 
was  severable,  and  PerU  v.  SaalfM 
[1892],®  where  it  was  not.  Further,  it  is 
now  settled  that,  unless  there  are  circum- 
stances shewing  some  reasonable  ground 
for  imposing  a  restriction  on  a  person's 
liberty  to  do  what  he  can  for  his  own 
support,  such  restriction  will  be  held  not 
binding  upon  him.  According  to  this 
doctrine,  an  agreement  in  restraint  of 
trade  which  is  wider  than  is  reasonably 
necessary  for  the  protection  of  the  person 
seeking  to  enforce  it  is  invalid  so  far  as  it 
is  wider  than  is  so  necessary,  and  this  may 
invalidate  the  whole  restraint  sought  to 
be  imposed  if  the  clause  imposing  it  is  so 
framed  as  not  to  be  severable.  See  the 
three  last-mentioned  cases  and  Rogers  v. 
Maddocka  [i892].*^  But  where  an  agree- 
ment restraining  a  person  from  carrying 
on  business  is  entered  into  with  another 
person  engaged  in  a  similar  business  for 
the  purpose  of  protecting  him  from  rivalry 
in  that  business,  and  is  no  wider  than  is 
reasonably  necessary  for  his  protection  in 
that  business,  it  is  difficult  to  imas^ine  the 
circumstances  which  can  render  such 
agreement  injurious  to  the  public  interests 
of  this  country.  As  pointed  out  by  Lovd 
Macnaghten  in  NordenfeU  v.  Maxim- 
Nordmfdt  Co.^  what  may  be  reasonable 
on  the  sale  of  a  business  may  be  unrea- 
sonable on  the  departure  of  a  man  from 
the  service  of  his  employer ;  but  I  do  not 

(8)  66  L.  J.  Oh.  936 ;  35  Oh.  D.  164. 

(9)  61  L.  J.  Ch.  409 ;  [1892]  2  Oh.  149. 
(10)  62  L.  J.  Oh.  219  ;  [1892]  3  Oh.  846. 
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understand  him  as  saying  that  a  restric- 
tion that  is  reasonably  necessary  for  the 
protection  of  a  man's  business  can  be  held 
invalid  on  grounds  of  public  policy  unless 
some  specific  ground  can  be  clearly  estab- 
lished. If  there  is  one  thing  more  than 
another  which  is  essential  to  the  trade  and 
commerce  of  this  country,  it  is  the  invio- 
lability of  contracts  deliberately  entered 
into ;  and  to  allow  a  person  of  mature  age, 
and  not  imposed  upon,  to  enter  into  a  con- 
tract, to  obtain  the  benefit  of  it,  and  then 
to  repudiate  it  and  the  obligations  which 
he  has  undertaken,  is,  prima  faeie  at  all 
events,  contrary  to  the  interests  of  any 
and  every  country.  Of  course,  I  am  not 
speaking  of  contracts  induced  by  fraud, 
duress,  or  undue  influence,  or  impeachable 
on  any  other  recognised  ground  of  in- 
validity. Omitting  all  such  cases,  the 
public  policy  which  allows  a  person  who 
obtains  employment  on  certain  terms 
understood  and  agreed  to  by  hiiA  to  re- 
pudiate his  contract  conflicts  with  and 
must,  to  avail  the  defendant,  for  some 
sufficient  reason,  prevail  over  the  mani- 
fest public  policy  which,  as  a  rule,  holds 
him  to  his  bargain.  I  do  not  say  that 
no  such  case  can  arise,  even  where  the 
terms  impose  a  restriction  on  his  liberty 
no  wider  than  mentioned  above,  but  at 
this  moment  no  example  of  such  a  case 
short  of  some  pernicious  monopoly  occurs 
to  me. 

In  Dubowski  v.  Goldstein  [l896]  ^^  the 
Court,  influenced  no  doubt  by  these  con- 
siderations, treated  the  reasonableness  of 
the  restriction  for  the  protection  of  the 
employer  as  the  general  practical  test  in 
cases  of  this  description.  The  fact  that 
the  person  restricted  is  out  of  work, 
and  19  seeking  employment,  and  is  there- 
fore at  a  disadvantage  in  making  a  bar- 
gain, cannot  be  a  ground  for  holding  his 
bargain  invalid  unless  some  unfair  advan- 
tage is  taken  of  his  position ;  and  so  long 
as  his  bargain  is  reasonable,  having  regard 
to  the  protection  of  the  employer,  it  can- 
not be  truly  said  that  any  unfair  advan- 
tage is  taken.  In  this  particular  case 
oppression  is  not  even  suggested ;  nothing 
could  be  more  kind  and  considerate  than 
the  treatment  of  the  defendant  by  the 

(11)  65  L.  J.  Q.B.  397;  [1896]  1  Q.B.  478. 
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plaintiffs.  I  can  find  no  circumstance  to 
relieve  the  defendant  from  his  bargain  on 
the  ground  of  public  policy  if  the  restraint 
put  upon  him  is  no  wider  than  is  required 
for  the  protection  of  the  plaintiffs  in  their 
business.  This  question  turns  on  the 
nature  of  their  business  and  on  the  true 
construction  of  the  contract,  and  to  these 
I  will  now  allude.  [His  Lordship  stated 
the  facts,  and  read  the  contract,  and 
continued  :]  The  defendant's  counsel 
asked  us  to  put  a  veiy  far-fetched,  and 
I  think  unreasonable,  construction  on 
this  contract.  He  contended  that  if  the 
defendant  in  any  part  of  the  world  acted 
for  any  hay  merchant  carrying  on  business 
in  any  of  the  enumerated  countries,  the 
defendant  would  be  guilty  of  a  breach  of 
his  contract.  But,  as  pointed  out  in 
Dvhowski  V.  Goldsiein,^^  the  contract  must 
be  construed  with  reference  to  the  busi- 
ness of  the  plaintiffs  which  it  was  the 
object  of  the  parties  to  protect.  This  is 
good  law  and  good  sense,  and,  guided  by 
this  principle,  I  am  of  opinion  that  the 
restriction  imposed  on  the  defendant  is 
not  wider  than  is  reasonably  required  for 
the  protection  of  the  plaintiffs,  regard 
being  had  to  the  nature  of  their  business 
and  the  injury  which  the  defendant  could 
inflict  upon  them  by  competing  with  them 
himself  or  by  entering  into  the  service  or 
acting  as  the  agent  of  rival  hay  merchants 
in  the  countries  where  they  carried  on 
their  business. 

The  restriction  is  limited  to  a  year,  and, 
as  I  read  the  agreement,  to  the  places 
speci6ed  in  it.  It  is  to  be  taken  as  proved 
that  it  is  important  to  the  plaintiffs  that 
their  rivals  should  not  know  either  to 
whom  the  plaintiffs  sold  their  hay  or 
where  they  got  it  from.  The  defendant 
was  engaged  as  their  clerk  and  foreman, 
and  would,  whilst  acting  as  such,  obtain 
information  on  these  matters,  and  such 
information  would,  if  imparted  to  a  rival 
in  trade,  greatly  benefit  him  and  propor- 
tionately injure  the  plaintiffs.  These  cir- 
cuD:istances  appear  to  me  to  distinguish 
this  case  from  iFardv,  Bi/rne[lS39],^^  which 
is  nearet*  the  present  case  than  any  other. 
There  the  plaintiffs  were  coal  merchants 
and  the  defendant  was  their  town  traveller 

(12)  9  L.  J.  Ex.  14 ;  6  M.  &  W.  648. 
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and  oollectiDg  clerk,  and  he  agreed  not  to 
follow  or  be  engaged  in  the  business  of  a 
ooal  merchant  for  nine  months  after  he 
should  leave  the  plaintiffs'  employ.  This 
agreement  was  held  invalid  on  the  ground 
that  it  was  unlimited  in  point  of  space.  This 
case  was  much  discussed  in  NordenfeU  v. 
Maxim- ^ordenfeU  Co.^  The  restraint 
was  considered  unreasonably  wide,  and  I 
think  myself  that  it  was  so;  but  after 
Nardertfdt  v.  Maxim- NordevfeU  Co.^  it 
does  not  foDow  that  all  agreements  not 
to  carry  on  or  be  employed  in  a  particular 
business  anywhere  in  this  country  are 
necessarily  against  public  policy  and  there- 
fore invalid.  The  question  in  each  case 
is  whether  such  a  restriction  is  reasonable 
or  not  in  the  sense  already  explained.  If 
it  is  reasonable  in  this  sense  it  will  be 
valid,  unless,  on  some  other  ground  than 
its  application  to  the  whole  of  the  United 
Kingdom,  it  can  be  held  to  be  against 
public  policy.  In  the  &ce  of  the  evidence 
adduced  by  the  plaintiffs,  and  in  the 
absence  of  all  evidence  to  contradict  or 
modify  it,  I  do  not  feel  compelled  by  Ward 
V.  Byrne  *^  to  hold  the  restraint  in  the 
present  case  unreasonable  so  far  as  this 
country  is  concerned,  which  is  the  mate- 
rial question,  for  the  defendant  has  entered 
the  service  of  a  rival  of  the  plaintiffs  in  this 
country.  If  the  restraint  is  unreasonable 
as  to  the  foreign  countries  named,  which  I 
do  not  think  it  is,  still  the  agreement  as  to 
them  is  clearly  severable  from  that  part  of 
it  which  relates  to  this  country. 

The  parties  having  agreed  that  this 
appeal  shall  be  treated  as  an  appeal  from 
a  judgment  on  the  trial,  an  injunction 
must  be  granted  in  the  terms  of  the  con- 
tract, and  the  defendant  must  be  ordered 
to  pay  the  costs  of  the  action  and  of  this 
appeal. 

RiOBT,  L.J. — I  agree  with  all  that  has 
been  said  by  the  Master  of  the  Rolls,  and 
therefore  only  give  a  comparatively  short 
judgment 

The  law  as  to  contracts  in  restraint  of 
trade  was  originally  founded  on  public 
policy  according  to  the  ideas  and  having 
regard  to  the  social  and  business  organisa- 
tion of  the  time.  The  whole  business 
organisation  of  society  has  been  revolu- 
tionised by  the  use  of  railways,  the  post 


office,  and  the  telegraph,  so  that  a  single 
firm  may  have  a  business  extending  over 
a  vastly  larger  portion  of  the  earth's  sur- 
face than  would  have  been  dreamt  of  in 
the  days  when  questions  similar  to  that 
raised  in  this  action  were  first  dealt  with. 
In  addition  to  this,  it  has  been  clearly 
recognised  in  recent  times  that  public 
policy  is  at  least  as  much  concerned  in 
holding  persons  to  their  contracts  as  in 
prohibiting  contracts  in  restraint  of  trade. 
I  do  not  say  that  there  may  not  be  excep- 
tional cases  where  public  policy  can  be 
brought  in  irrespectively  of  the  reasonable- 
ness of  the  actual  contract  made.  I  can- 
not, however,  think  that  in  the  present 
case  any  such  exceptional  question  of 
public  policy  is  involved.  I  think  that 
the  only  question  here  is  whether  the 
restraint  to  be  dealt  with  is  reasonably 
necessary  for  the  protection  of  the  em- 
ployer. 

In  my  opinion,  the  true  construction  of 
the  contract  leads  to  the  conclusion  that 
the  operative  part  of  the  bargain  for  the 
present  purpose  is  that  the  defendant 
binds  himself  not  to  enter  within  twelve 
months  into  the  service  of  any  one  carry- 
ing on  the  business  of  a  hay  and  straw 
merchant  in  the  United  Kingdom.  Every- 
thing else  appears  to  me  to  be  severable, 
and  therefore  not  material  for  present 
purposes. 

It  appears  on  the  uncontradicted 
evidence  that  the  plaintiff  company  does 
an  extensive  wholesale  and  retail  trade, 
buying  and  selling  hay  and  straw  from  all 
parts  of  the  United  Kingdom.  Not  only 
is  this  evidence  (contained  in  the  only 
affidavit  filed  in  the  Court  below)  uncontra- 
dicted, but  the  defendant,  when  offered 
an  opportunity  of  answering  the  affidavit, 
elected  not  to  do  so.  In  the  Court  of 
Appeal  an  affidavit  was  tendered.  [His 
Lordship  referred  to  the  affidavit  and  the 
terms  on  which  it  was  allowed  to  be  read, 
and  continued :]  The  information  that 
the  defendant  could  give  was  of  course 
important  information,  which  would  be  at 
the  disposal  of  another  employer.  I  do 
not  think,  having  regard  to  the  limited 
time  during  which  the  restraint  was  to 
last,  that  it  was  more  extensive  than  was 
necessary  for  the  reasonable  protection  ot 
the  plaintiffs,  which  in  cases  of  this  kind 
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is  the  test  of  the  validity  of  the  con- 
tract. 

The  injunction  will  be  made  to  extend 
to  November  12,  as  the  parties  agreed 
that  the  application  on  the  appeal  should 
be  treated  as  an  appeal  from  an  order  on 
the  trial  of  the  action. 

Vauqhan  Williams,  L.J. — I  cannot 
thinkthat  the  rule  of  law,  that  all  covenants 
in  restraint  of  trade  or  binding  an  individual 
not  to  earn  his  living  in  the  best  way  he  can 
are  prima  facie  (if  there  is  nothing  more) 
contrary  to  public  policy  and  therefore 
void,  has  been  rescinded  by  recent  deci- 
sions. Nor  can  I  think  that,  when  it  is 
said  that  the  only  test  by  which  to  deter- 
mine the  validity  or  invalidity  of  such  a 
covenant  given  for  valuable  consideration 
is  its  reasonableness  for  the  protection  of 
the  trade  or  business  of  the  covenantee,  it 
is  intended  to  leave  out  of  consideration 
the  question  whether  the  particular  cove- 
nant is  such  as  to  be  calculated  to  injure 
the  public.  The  ruling  case  as  to  the 
validity  of  such  contracts  at  the  present 
time  is  JVordenfeU  v.  Maxim- Nordenfelt 
Go.j^  which  was  decided  by  the  House 
of  Lords  in  1894,  and  I  think  that,  if  the 
reasons  for  that  decision  given  by  the 
noble  Lords  are  looked  at,  it  is  reasonably 
clear  that  no  one  of  them  considered  that 
the  rule  of  law  that  contracts  in  restraint 
of  trade,  or  in  restriction  of  the  right  of 
every  citizen  to  earn  his  livelihood  by  any 
lawful  industry,  are  prima  facie  invalid, 
had  ceased  to  exist;  and  that  no  one 
of  them  considered  that  the  test  of 
the  reasonableness  of  the  contract 
for  the  protection  of  the  contractee  can 
be  applied  to  the  exclusion  of  the  con- 
sideration of  how  far  the  contract  restrain- 
ing individual  liberty  has  a  tendency 
injuriously  to  affect  the  interests  of  the 
public.  Before  calling  attention  to  certain 
passages  appearing  in  the  reasons  given  by 
the  respective  noble  Lords,  I  should  like  to 
call  attention  to  the  fact  that  in  the  case 
then  before  the  House  the  covenant  in 
respect  of  which  the  question  arose  as  to 
its  validity  or  invalidity  as  being  a  cove- 
nant in  restraint  of  trade,  was  a  covenant 
entered  into  by  the  vendor  of  a  world-wide 
business  not  to  carry  on  anjrwhere  in 
competition  with  the  buyers  the  business 


which  he  was  selling  tp  them ;  whereas  in 
the  case  now  before  the  Court  the  contract 
as  to  which  the  question  arises  as  to  its 
validity  or  invalidity  as  being  a  contract 
contrary  to  the  policy  of  the  law,  is  a 
contract  given  by  a  servant  to  his  master 
as  a  condition  of  his  employment.  This 
difference  between  the  case  in  the  House 
of  Lords  and  the  present  case  seems  to 
me  important,  because  in  the  decision  of 
questions  of  this  sort  one  always  has  to 
balance  two  considerations  against  each 
other,  the  one  being  the  interest  of  the 
public  in  maintaining  the  rules  of  £ur 
dealing  between  man  and  man,  the  other 
being  the  consideration  of  the  interest  of 
the  public  in  maintaining  liberty  of 
individual  action ;  and  it  seems  to  me  that 
in  the  case  of  the  sale  of  a  business,  while 
the  public  have  the  deepest  interest  that 
the  contract  by  the  seller  not  to  compete 
with  the  buyer  shall  be  fairly  carried  out, 
the  restraint  imposed  by  the  contract  upon 
liberty  of  individual  action  is  so  slight  as 
to  be  of  no  public  interest  whatever; 
whereas  in  the  case  of  master  and  servant 
the  servant  does  not  enter  into  the  con- 
tract with  the  same  freedom  of  choice  as 
that  with  which  a  person  sells  a  business, 
and  the  restraint  on  the  servant  from 
earning  his  livelihood  in  the  manner 
best  suited  to  his  capacity  seems  to  me 
to  be  a  restriction  of  individual  liberty  in 
which  the  public  have  a  deep  interest. 

A.S  Lord  Macnaghten  says  in  Norden- 
feli  V.  Maxim-NordenfeU  Co.^^  "there 
is  obviously  more  freedom  of  contract 
between  buyer  and  seller  than  between 
master  and  servant  or  between  an  em- 
ployer and  a  person  seeking  employ- 
ment," and  again,  further  on,  "It  has 
been  said  that  when  a  person  is  de- 
barred fix>m  carrying  on  his  trade  within 
a  certain  limit  of  space  he  will  carry  it  on 
elsewhere,  and  thus  the  pubUc  outside  the 
area  of  restriction  will  gain  an  advantage 
which  may  be  set  off,  as  it  were,  against 
the  disadvantage  resulting  to  the  public 
within  the  limited  area.  That  is,  perhaps, 
a  just  observation  in  a  case  of  apprentice- 
ship and  cases  of  that  sort." 

As  regards  the  observations  of  the 
noble  Lords,  Lord  Herschell  says :  "  I 
would  adopt  in  these  cases  the  test  which 
in  a  case  of  partial  restraint  was  applied 
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by  the  Court  of  Common  Pleas  in  HoriMr 
V.  Gra/vea  [i83i],"  in  considering  whether 
the  agreement  was  reasonable.  Chief 
Justice  Tindal  said  :  '  We  do  not  see  how 
a  better  test  can  be  applied  to  the  ques- 
tion, whether  reasonable  or  not,  than  by 
considering  whether  the  restraint  is  such 
only  as  to  afford  a  fair  protection  to  the 
interests  of  the  party  in  favour  of  whom 
it  is  given,  and  not  so  large  as  to  interfere 
with  the  interests  of  the  public.  What- 
ever restraint  is  larger  thaii  the  necessary 
protection  of  the  party  can  be  of  no 
benefit  to  either ;  it  can  only  be  oppres- 
sive, and,  if  oppressive,  it  is,  in  the  eye  of 
the  law,  unreasonable/  "  And  again  he 
says :  ''  I  must,  however,  guard  myself 
against  being  supposed  to  lay  down  that, 
if  this  can  be  shewn  the  covenant  will  in 
all  cases  be  held  to  be  valid.  It  may  be, 
as  pointed  out  by  Lord  Bowen,  that 
in  particular  circumstances  the  cove- 
nant might  nevertheless  be  held  void  on 
the  ground  that  it  was  injurious  to  the 
public  interest."  Lord  Watson  says :  "  It 
does  not  seem  to  admit  of  doubt  that  the 
general  policy  of  the  law  is  opposed  to  all 
restraints  upon  liberty  of  individual  action 
which  are  injurious  to  the  interests  of  the 
State  or  community.  Nor  is  it  doubtful 
that  Courts  will  rightly  refuse  to  enforce 
any  compact  by  which  an  individual  binds 
himself  not  to  use  his  time  and  talents 
in  prosecuting  a  particular  profession  or 
trade,  when  its  enforcement  would  ob- 
viously or  probably  be  attended  with 
these  injurious  consequences.  But  it 
must  not  be  forgotten  that  the  com- 
munity has  a  material  interest  in  main- 
taining the  rules  of  fair  dealing  between 
man  and  man.  It  suffers  far  greater 
injury  from  the  in&action  of  these  rules 
than  from  contracts  in  restraint  of 
trade."  Lord  Macnaghten  says:  [His 
Lordship  read  the  passage  from  the  judg- 
ment of  Lord  Macnaghten  read  by 
Lindley,  M.B.,  in  the  beginning  of  his 
judgment,  and  continued:] 

These  observations  which  I  have  quoted 
seem  to  me  to  shew  that,  in  considering 
what  is  a  reasonable  protection  for  the  co- 
venantee to  whom  the  restrictive  covenant 
is  given,  one  cannot  leave  out  of  consider- 
ation the  interest  of  the  public  in  free- 
CIS)  9  L.  J.  (o.S.)  C.P.  192;  7  Bing.  735. 


dom  of  trade,  and  in  the  liberty  of  the 
covenantor  to  earn  a  livelihood  in  any 
lawful  industry.  Nor  can  one  limit  the 
consideration  of  the  public  interest  to  the 
interest  of  the  public  in  the  observance  of 
the  contract  made  for  valuable  considera- 
tion, but  must  also  consider  whether  the 
bargain  is  one  which  ought  to  have  been 
made  or  whether  it  is  contrary  to  public 
interest,  being  too  wide  or  otherwise  op- 
pressive. 

Applying  these  principles,  I  have  arrived 
at  the  conclusion  tbat  the  restrictive  cove- 
nant in  the  present  case  is  unreasonable, 
and  against  public  interest,  both  as  being 
too  wide  and  oppressive.  [His  Lordship 
referred  to  the  facts  and  the  agreement, 
and  continued  :]  It  seems  to  me  that  by 
this  agreement  the  defendant  engaged 
without  any  limitation  in  space  not  to 
carry  on  the  business  of  a  hay  and  straw 
merchant,  or  to  enter  into  the  service 
of  persons  carrying  on  the  business  of 
hay  and  straw  merchants,  at  least 
within  the  United  Kingdom.  The 
reason  for  imposing  this  new  condition  of 
employment  seems  to  have  been  that  the 
defendant  was  well  versed  in  the  business 
of  a  hay  and  straw  merchant,  and  the 
consideration  of  the  defendant  binding 
himself  not  (inter  alia)  to  take  service  in 
this  business  was  that  he  had  this  large 
general  knowledge  of  the  business  in 
general,  and  particular  knowledge  gained 
in  part  five  years  before  and  in  part  by  a 
short  recent  employment  by  the  plaintiffs, 
of  the  plaintiffs'  business.  I  think  this 
restriction  without  limitation  in  space  or 
in  character  of  employment  was  wider 
than  was  necessary  for  the  reasonable  pro- 
tection of  the  plaintiffs,  and  certainly 
wider  than  was  necessary  to  protect  the 
plaintiff  company  from  any  misuse  by  the 
defendant  of  any  new  information  he  was 
likely  to  gain  from  his  new  employment ; 
and  I  further  think  that  it  was  against 
the  public  interest  to  this  wide  extent  to 
take  away  from  a  man  his  liberty  of  earn- 
ing aoything  in  what  apparently  was  the 
business  of  his  life. 

No  doubt  the  plaintiff  company  had 
treated  the  defendant  with  great  kindness 
and  consideration,  but  I  do  not  think  that 
the  moral  obligation  not  to  assist  the  com- 
petitors of  those  who  had  shewn  such 
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Idndness  to  him  would  support  the  validity 
of  this  cootract  if  the  restriction  was 
wider  than  was  really  necessary  to  protect 
the  business  of  the  plaintiff) ;  and  I  think 
one  cannot  leave  out  of  consideration  that 
the  contract  debars  the  defendant  not  only 
from  using  against  the  plaintiffs  informa- 
tion he  would  gain  in  the  employment 
under  the  contract,  but  also  would  debar 
him  from  using  knowledge  of  business 
which  he  had  gained  in  the  course  of  years, 
and  which  at  the  date  of  the  contract  he 
was  at  perfect  liberty  to  use.  It  is  true 
that  the  restriction  is  limited  to  twelve 
months,  but  during  that  twelve  months 
the  defendant  is  to  be  debarred  from  earn- 
ing even  weekly  wages  as  a  clerk  in  the 
business  of  his  life.  It  seems  to  me  op- 
pressive and  against  the  public  interest 
that  employers  engaging  servants  at  weekly 
wages  who  are  already  versed  in  the  trade 
should  bind  such  servants  not  to  take  ser- 
vice in  that  trade  with  other  masters,  even 
though  the  restriction  should  only  be  for 
twelve  months  or  some  limited  time.  The 
case  is  obviously  different  from  a  case 
where  the  servant  or  apprentice  merely 
binds  himself  for  a  limited  time  not  to 
use  in  competition  with  his  master  know- 
ledge acquired  during  his  service  under  the 
contract  containing  the  restrictive  clause. 
Moreover,  the  old  rule  that  a  covenant 
in  restraint  of  trade  without  limit  in  space 
within  the  United  Kingdom,  is  unreason- 
able, or  prima  fade  unreasonable,  unless 
some  advantage  to  the  public  can  be  found 
to  counterbalance  that  which  is  prima 
fade  injurious  to  public  interest,  is  still,  I 
believe,  a  rule  to  be  followed.  Generally 
where  there  is  a  space  limit,  the  advantage 
gained  by  those  outside  the  limit  may  be 
set  against  the  loss  of  the  public  within 
the  limit.  In  the  present  case  I  find 
nothing  to  the  advantage  of  the  public  to 
counterbalance  the  disadvantage  to  the 
public  of  the  restrictive  covenant.  The 
maintenance  of  the  rules  of  fair  dealing 
between  man  and  man  is  not,  in  my 
opinion,  sufficient  in  a  case  where  the 
covenant  is  of  such  a  character  that  the 
master  ought  not  to  have  required  it  of 
the  person  seeking  employment,  and  I 
think  that  a  covenant  that  the  covenantor 
will  not  carry  on  or  enter  into  the  service 
of  those  carrying  on  that  business  in  which 


his  life  previous  to  the  engagement  ha» 
been  passed  is  of  such  a  character. 

Appeal  dismissed. 


Solicitors — Hatchett-Jones  &  Co.,  for  defendant ;. 
Baston,  Clark  Sc  Baston,  for  plaintiffs. 

[Reported  hy  A.J.  HaU,  Egq., 
Barrtster-at'Law, 


[IN  THE  COURT  OF  APPBAL.] 

Lindley,  m.r.                ^ 

RiGBT,  L.J. 

HABBISON  AND 

Vauqhan  Williams,  L.J. 

>      BOTTOMLEY, 

1899. 

In  re. 

Jan.  28.                J 

Execution — Receiver — Remainder — Real 
Estate — Petition  for  Sale — "  Delivered  in 
execution" — Judgm^ents  Act,  1864  (27  <C' 
28  Vict.  c.  112),  M.  1,  2,  and  4. 

An  order  hy  which,  on  the  application  of 
a  judgment  creditor,  a  receiver  is  appointed 
of  the  rents,  profits,  and  moneys  recdvahU 
in  respect  of  a  legal  remainder  in  real 
estate  is  not  such  a  delivery  in  executum  of 
the  remainder  as  will  enable  the  Court  to 
order  a  sale  under  the  Judgments  Act, 
1864. 

Appeal  from  a  decision  of  North,  J. 

Henry  Gresham,  by  his  will  dated 
July  1,  1895,  devised  and  bequeathed  all 
the  residue  of  his  real  and  personal  estate 
to  his  wife  Grace  Gresham  for  her  life,  and 
after  her  death  to  Sarah  Harrison  and 
Barbara  Bottomley  in  equal  shares.  He 
appointed  John  Woods  his  ezecutor. 
The  testator  4ied  on  July  2,  1895,  leaving 
real  estate  which  passed  by  his  will. 

Mr.  Woods  brought  an  action  against 
Sarah  Harrison  and  Barbara  Bottomley 
to  have  the  will  established,  and  on 
July  10,  1,896,  a  declaration  was  made 
that  the  will  had  been  duly  proved  in 
solemn  form,  and  the  Judge  directed  that 
judgment  should  be  entered  for  the  plain- 
tiff with  costs. 

On  January  14,  1897,  an  order  was 
made  that  the  defendants  should  pay  to 
the  plaintiff  within  seven  days  the  taxed 
costs  amounting  to  122Z.  3^.  Id. 
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Sarah  Harrison  was  a  widow,  and  pos- 
sessed no  assets  or  property  whatever. 
Mrs.  Bottomley  was  a  married  woman, 
and  had  no  separate  property  of  any  kind. 
Neither  of  the  defendants  was  entitled 
to  any  property  available  for  the  payment 
of  the  costs,  except  their  reversionary 
interest  in  the  real  estate  devised  by  the 
testator,  which  was  said  to  be  worth 
about  640^.    Mrs.  Gresham  was  still  alive. 

On  April  12,  1897,  on  the  application 
of  Mr.  Woods,  an  order  was  made  in  the 
Probate  Division  appointing  Mr.  F.  G. 
Tweed  receiver  (upon  giving  security)  to 
receive  the  rents,  profits,  and  moneys  re- 
ceivable in  respect  of' the  testator's  real 
estate,  without  prejudice  to  the  rights  of 
any  prior  incumbrancers. 

Mr.  Woods  presented  a  petition  under 
the  Judgments  Acts,  1838  and  1864, 
praying  that  the  interests  of  the  said 
S.  Harrison  and  B.  Bottomley  which  had 
been  delivered  in  equitable  execution,  as 
aforesaid,  might  be  sold,  and  that  the 
money  arising  from  such  sale  might  be 
applied  in  payment  to  the  petitioner  of 
what  was  due  to  him  under  the  judgment 
of  July  10,  1896. 

North,  J.,  dismissed  the  petition  with 
costs,  and  Mr.  Woods  appealed. 

StevensoUy  for  the  appellant. — The  ques- 
tion is,  whether  there  are  any  means  by 
which  a  judgment  debt  can  be  enforced 
against  a  remainder  in  real  estate.  North, 
J.,  decided  against  the  plaintiff  on  the 
authority  of  HoodBarrB  v.  Cathcart 
[l895],*  but  no  receiver  had  been  appointed 
in  that  case,  and  it  only  contains  a  diclicm 
on  the  subject.  The  appointment  of  the 
receiver  was  valid  —  fu^jgls  v.  Bland 
[l8S3]  «  and  Tyrrdl  v.  Painton  [l894]  »— 
and  it  had  the  effect  of  a  charge  under 
the  Judgments  Act,  1838  (1  <fe  2  Vict. 
c.  110),  8.  13.  Therefore  there  is  juris- 
diction under  the  Judgments  Act,  1864, 
8. 4,  to  make  the  order  for  sale.  North,  J., 
held  that  the  remainders  had  not  been 
actually  delivered  in  execution  within 
section  2  of  the  Act  of  1864.  But  his 
IxmJship  observed  that  doubts  had  been 
expressed  on  the  point  in  Pratt  v.  Bull 

(1)  64  L.  J.  Ch.  461;  [1895]  2  Ch.  411. 

(2)  11Q.B.  D.711. 

(3)  64  L.  J.  P.  .33 ;  [1895]  1  Q.B.  202. 


[l863]>  I'he  plaintiff  contends  that  the 
appointment  of  a  receiver  operates  as  an 
injunction,  and  is  equivalent  to  a  delivery  in 
execution,  and  that  therefore  there  is  juris- 
diction to  make  the  order  for  sale — HatUm 
V.  Hayvoood  [l874j,*  Cooper,  In  re  [l889],® 
and  Jones,  In  re  [1895].^ 

In  South,  In  re  [l874],®  it  was  held  that 
a  reversion  could  be  taken  in  execution. 

[RioBT,  L.J. — If  a  man  is  seised  in  re- 
mainder on  a  lease,  and  is  entitled  to  the 
rents,  his  interest  can  be  taken  in  execu- 
tion, but  not  if  his  estate  is  expectant  on 
the  determination  of  an  estate  of  free- 
hold.] 

The  appointment  of  a  receiver  under  a 
judgment  is  a  taking  in  execution  which 
can  affect  a  legal  remainder — Pope,  In  re 
[l886],^  and  Evans,  Ex  parte  ;  Watkins,  in 
re  fl879].»o 

It  cannot  be  that  the  order  appointing 
a  receiver  is  a  nullity,  and  that  the  de- 
fendants can  sell  their  remainders. 

[LiNDLEY,  M.R. — The  receiver  can  take 
the  rents  when  the  remainders  fall  in,  or 
the  proceeds  of  sale  if  the  defendants  sell 
the  property.  His  Lordship  referred  to 
Hamilton,  In  re  [1885],^^  and  C adman  v. 
Oadman  [l886].»^J 

There  is  no  express  decision  that  a  re- 
ceiver cannot  be  appointed  of  such  pro- 
perty as  this  and  an  order  for  sale  made. 

Lampa/rd,  for  the  defendants,  was  not 
called  upon. 

LiNDLEY,  M.R. — It  is  obvious  to  us  all 
that  however  desirous  we  may  be  to  do 
what  the  appellant  asks  us  to  do  we  have 
no  power  to  help  him.  The  difficulty 
arises  in  this  way.  The  defendants  are 
entitled  to  legal  remainders  in  real  estate 
devised  to  them  by  the  testator,  and  Mr. 
Woods,  the  appellant,  has  obtained  a 
judgment  against  them  and  he  cannot 
get  his  money.  The  question  is  whether 
he  can,  whilst  the  defendants'  interests 
are  reversionary,  obtain  a  sale  of  their 
estates.  He  has  obtained  from  the  Probate 

(4)  32  L.  J.  Ch.  144 ;  1  De  G.  J.  &  S.  141. 

(5)  43  L.  J.  Ch.  372 ;  L.  R.  9  Ch.  229. 

(6)  60L.  T.  95;  37  W.  R.  330. 

(7)  30  L.  J.  N.C.  p.  457 ;  W.  N.  (1895),  p.  123. 

(8)  43  L.  J.  Ch.  441 ;  L.  R  9  Ch.  869. 

(9)  66  L.  J.  Q.B.  522 ;  17  Q.B.  D.  743. 

(10)  48  L.  J.  Bk.  97 ;  13  Ch.  D.  252. 

(11)  66  L.  J.  Ch.  282;  31  Ch,  D.  291. 

(12)  66  L.  J.  Ch.  833 ;  33  Ch.  D.  397. 
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Court  an  order  appointing  a  receiver,  and 
I  am  not  now  going  to  question  that  order, 
I  am  going  to  assume  for  the  moment  that 
it  is  unobjectionable.  The  order  is  by  no 
means  nugatory.  I  take  it  that  if  these 
ladies  were  to  sell  or  attempt  to  sell  their 
reversions,  and  Mr.  Woods  were  to  know 
of  that,  he  could  stop  it,  for  that  order 
would  operate  as  an  injunction  against 
these  ladies  obtaining  the  money ;  so  that 
it  appears  that  the  order  is  by  no  means 
worthless,  but  it  is  not  a  charge.  What 
we  are  asked  to  say  is,  first,  that  under  the 
order  for  payment  of  costs  there  is  a 
charge ;  and  secondly,  that  in  consequence 
of  the  appointment  of  a  receiver  the  land 
of  these  ladies  has  been  actually  delivered 
in  execution. 

The  question  whether  it  is  a  charge 
depends  on  the  Judgments  Act,  1838, 
s.  13,  and  under  t^t  I  should  have 
said,  if  it  had  not  been  qualified  by  a  sub- 
sequent statute,  that  Mr.  Woods  clearly 
had  a  charge ;  but  then  there  comes 
the  Judgments  Act,  1864,  s.  1,  which 
very  materially  modifies  the  operation  of 
the  former  Act  and  says  this:  "No 
judgment,  statute,  or  recognizance,  to  be 
entered  up  after  the  passing  of  this  Act 
shall  affect  any  land  (of  whatever  tenure) 
until  such  land  shall  have  been  actually 
delivered  in  execution  by  virtue  of  a 
writ  of  elegit  or  other  lawful  au- 
thority, in  pursuance  of  such  judgment, 
statute  or  recognizance."  It  cannot  be 
a  charge,  for  a  judgment  is  "  not  to  affect 
any  land  ....  until  such  land  shall  have 
been  actually  delivered  in  execution  by 
virtue  of  a  writ  of  elegit  or  other  lawful 
authority."  I  agree  that  the  words  "Writ 
of  elegit  or  other  lawful  authority" 
would  include  an  order  such  as  this  one, 
appointing  a  receiver,  but  the  question  is 
whether  we  can  say  that  this  land  which 
these  ladies  have  no  present  right  to 
possess  can  be  regarded  as  having  been 
actually  delivered  in  execution.  My 
answer  is,  we  cannot  say  anything  of  the 
sort,  we  cannot  stretch  the  words  in  order 
to  do  what  we  think  is  justice.  Mr. 
Justice  North  has  felt  this  difficulty,  and 
we  have  also  felt  it  before  now,  for  in  two 
of  the  cases  that  have  been  cited  to-day — 
namely,  Hamilton,  In  rc,*^and  Cadman  v. 
Cadman  *^ — it  prevented  us  from  doing 
what  we  are  now  asked  to  do.    Having 


regard  to  these  cases,  it  appears  to  me 
that  we  are  asked  to  make  an  order  which 
we  have  no  jurisdiction  to  make. 

There  is  nothing  in  any  of  the  cases 
cited  by  counsel  for  the  appellant  which 
conflicts  with  this  view.  In  none  of  them 
was  this  point  before  the  Court,  and 
though  perhaps  there  are  two  cases  to 
which  he  has  referred — Cooper,  In  re,®  and 
JoneSy  In  re  ^ — which  might  be  &vourable 
to  his  contention,  I  doubt  whether  they 
were  decisions  upon  reversionary  interests 
at  all.  They  are  so  reported  that  I  cannot 
tell  whether  at  the  time  when  the  applica- 
tion was  made  the  interests  in  question 
were  reversionary  or  not,  but,  passing  this 
over,  there  is  no  authority  to  justify  us  in 
upsetting  the  order  of  Mr.  Justice  North, 
and  this  appeal  must  therefore  be  dis- 
missed with  costs. 

RiGBY,  L.J. — ^I  am  of  the  same  opinion 
and  for  the  same  reasons,  and  therefore  I 
do  not  propose  to  add  anything  of  any 
length  to  what  the  Master  of  the  Bolls 
has  said  ;  but  I  have  looked  at  the  order 
in  Cooper,  In  re,®  which  has  been  men- 
tioned, and  it  appears  to  me  that  there  is 
nothing  in  the  order  to  justify  the  sugges- 
tion that  a  reversionary  interest  was  being 
dealt  with.  On  the  contrary,  the  order 
is  absolutely  inconsistent  with  that  view, 
and  therefore  it  must  only  be  considered 
as  a  suggestion.  Another  suggestion  was 
made— namely,  that  in  South,  In  re,®  Lord 
Justice  James  had  departed  from  what 
had  been  said  in  earlier  cases  and  laid 
down  a  rule  which  is  absolutely  unintelli- 
gible, and  held  that  for  this  purpose  there 
was  a  difference  between  a  reversion  and 
a  remainder.  What  he  did  say  was  per- 
fectly sound  and  intelligible,  as  we  should 
expect  from  that  great  Judge.  He 
said  that,  if  a  man  is  seised  of  land, 
there  is  a  diffei-ence;  if  he  is  owner  of 
the  reversion,  he  may  also  have  seisin 
of  the  property,  but  that  that  can  only  be 
the  case  when  the  reversion  is  expectant 
on  a  tenancy  for  a  term — that  is,  a  chattel 
interest.  If  there  were  a  remainder  on  a 
lease,  it  would  not  be  a  remainder  in  the 
strict  sense  in  the  eye  of  the  old  law ;  the 
possession  of  the  estate,  subject  to  the 
lease,  would  be  seisin;  the  owner  would 
be  seised  of  the  estate  subject  to  the  lease, 
and  that  would  be  a  present  seisin.    That 
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ifl  all  that  Lord  Justice  James  said.  A 
man  may  have  a  remainder  on  a  freehold, 
hut  in  that  case  he  is  not  seised  of  the 
property. 

Vaughan  Williams,  L.J. — I  agree 
entirely.  The  explanation  of  the  cases  to 
which  counsel  for  the  appellant  called  oar 
attention  as  to  the  efiect  of  an  order 
appointing  a  receiver  for  the  purpose  of 
execution  amounting  to  delivery  of  pos- 
session within  the  meaning  of  the  statute 
of  1864,  is  that  all  these  cases,  so  £Ei.r  as 
they  were  cited  to  us,  were  cases  in  which 
the  judgment  dehtor  had  a  present  seisin 
or  present  interest  in  the  land.  I  quite 
agree  that  the  cases  do  shew  that  the  mere 
intervention  of  some  slight  legal  impedi- 
ment which  does  not  affect  ownership,  but 
which  certainly  does  affect  the  right  to 
present  possession,  like  a  lien  or  incum- 
brance of  some  sort,  will  not  prevent  there 
being,  by  means  of  an  order  appointing  a 
receiver,  a  delivery  of  possession  within 
the  meaning  of  the  statute  of  1864. 

The  only  other  thing  that  I  should  like 
to  add  is  that  there  is  one  case  which  was 
not  cited — MacnicoU  v.  PameU  [l887]  ^^ — 
in  which  a  judgment  debt  being  unsatisfied 
for  want  of  goods  of  the  defendant,  who 
was  entitled,  expectant  on  the  death  of  a 
tenant  for  life,  to  a  legacy  of  much  larger 
amount  than  the  debt,  it  was  held  that  a 
receiver  should  be  appointed  by  way  of 
equitable  execution  to  receive  a  sufficient 
portion  of  the  legacy  when  it  should 
become  receivable.  I  have  not  looked  at 
that  case  very  carefully,  and  our  atten- 
tion was  not  called  to  it ;  but  whatever 
may  be  the  effect  of  it,  it  was  not  a  case 
which  was  dealing  with  interests  in  land 
at  all  or  what  would  constitute  a  suffi- 
cient present  interest  in  land  to  justify 
an  order  appointing  a  receiver  for  the 
purpose  of  taking  a  reversion  in  execu- 
tion. Appeal  dismissed. 

Solicitors — Clinton  k,  Co.,  agents  for  F.  G. 
Tweed,  Gainsborough,  for  appellant;  F. 
Hatton,  agent  for  C.  T.  Rhodes,  Halifax,  for 
defendants. 

[Beportcd  by  ff.  C,  Roper^  Esq., 
Barriiter-at'Law. 


(13)  35  W.  B.  773. 
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Weight,  J.  ") 

1899.       V 
Jan.  24.     3 

Compcmy —  Winding-up — Eocamination 
— Depositions — Jiight  to  Inspect  and  Take 
Copies — Answeriiig  Interrogatories — Com- 
panies Act,  1862  (25  iSs  26  Vict.  c.  89), 
s.  115 — Companies  {Winding-up)  Rules 
(N'auember),  1895,  rule  1. 

A  person  seeking  to  inspect  depositions 
taken  under  section  115  of  the  Companies 
Act,  1862,  must  maJce  out  a  special  ease^ 
such  depositions  being  since  rule  I  of  the 
Companies  (Winding-up)  Rules  (Novem- 
ber), 1895,  private. 

Directors  of  a  company  had  been  sepa- 
rately examined  by  the  voluntary  liquidator 
under  section  115  of  the  Companies  Act, 
1862.  Suhseqvently  the  liquidator,  in  the 
name  of  the  company,  commenced  an  action 
against  the  directors  for  misfeasance,  and 
obtained  lea/ve  to  deliver  interrogatories  to  the 
directors  wh^o  had  put  in  separate  defences. 
On  the  application  of  one  of  tfie  directors 
for  liberty  to  inspect  and  take  a  copy  of 
his  depositions^ — Held,  that  the  applicant 
had  a  prima  facie  right  to  inspect  and  take 
a  copy  of  his  depositions,  and  that  the  mere 
fact  that  he  was  charged  unth  something  in 
an  action  against  himself  and  other  per- 
sons did  not  deprive  him  of  that  prima 
fade  rigJU  unless  it  covJd  be  shewn  that 
there  was  a  conspiracy  to  misrepresent  the 
facts  of  the  case,  of  which  there  wa^  no 
evidence  in  the  present  case. 

Summons  by  Duncan  Davidson,  one  of 
the  directors  of  the  above  company,  for 
liberty  to  inspect  and  take  an  office  copy 
of  his  depositions  taken  at  his  private 
examination  under  section  115  of  the 
Companies  Act,  1862. 

The  company  was  incorporated  on 
April  10,  1888. 

On  February  26,  1897,  a  special  resolu- 
tion was  passed  to  wind  up  the  company 
voluntarily,  which  was  duly  confirmed  on 
March  19,  1897. 

On  December  20,  1897,  the  applicant 
and  the  other  directors  were  privately 
examined  by  the  liquidator  under'  sec- 
tion 115  of  the  Companies  Act,  1862. 

On  March  22,  1898,  the  company,  by 
its  liquidator,  commenced  an  action  in  the 
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Chancery  Division  against  the  applicant 
and  the  other  directors  of  the  company, 
claiming  {inter  alia)  to  set  aside  certain 
contracts  as  being  uUra  vires  the  directors, 
because  entered  into  by  them  on  behalf 
of  the  company  negligently  and  without 
the  exercise  of  any  bona  fide  discretion, 
and  in  breach  of  their  duty  as  directors  of 
the  company. 

On  May  25, 1898,  the  company  delivered 
its  statement  of  claim,  and  on  August  6, 
1898,  the  applicant  delivered  his  defence. 
The  other  directors  had  also  delivered 
their  respective  defences. 

The  company  had  recently  obtained 
leave  to  administer  interrogatories  to  the 
applicant  and  the  other  directors.  The 
interrogatories  had  not  yet  been  served, 
but  the  applicant  objected  to  answer  any 
interrogatories  until  he  had  seen  his 
depositions  taken  at  his  examination 
under  section  115. 

The  notes  of  the  depositions  were  in- 
cluded in  the  plaintiff's  affidavit  of  docu- 
ments, bat  privilege  was  claimed  for 
them. 

On  January  9,  1897,  the  applicant 
applied  ex  pcvrte  to  the  Registrar  for  leave 
to  inspect  and  take  copies  of  the  deposi- 
tions, and  the  Registrar  made  the  order, 
subject  to  any  application  by  the  plaintiff 
to  discharge  it.  The  plaintiff  objected  to 
the  order,  and  the  Registrar  referred  the 
matter  to  the  Judge,  who  adjourned  the 
matter  into  Court  for  argument. 

W.  F,  HamiUon,  for  the  summons. — 
The  present  application  is  made  under 
rules  31  and  32  of  the  Companies  (Wind- 
ing-up) Rules  (April),  1892,'  and  rule  1 

(1)  The  Companies  (Winding-up)  Bales 
(April),  1892,  provide: 

Knle  31 :  *'  In  Courts  other  than  the  High 
Court  a  file  of  proceedings  in  every  winding-up 
matter  shall  be  kept  on  which  all  petitions, 
affidavits,  summonses,  orders,  proofs,  notices, 
depositions,  and  other  proceedings  in  the 
matter  shall  be  placed  and  remain  of  record  as 
far  as  possible  in  continuous  order." 

Rule  32 :  **  Every  person  who  has  been  a 
director  or  officer  of  a  company  which  is  being 
wound  up,  and  every  duly  authorised  officer  of 
the  Board  of  Trade,  shall  be  entitled,  free  of 
charge,  and  every  contributory  and  every 
creditor  whose  claim  or  proof  has  been  ad- 
mitted, shall  be  entitled  on  payment  of  a  fee  of 
one  shilling,  at  all  reasonable  times,  to  inspect 
the  file  of  proceedings  (whether  in  the  High 


of  the  Companies  (Winding-up)  Rules 
(November),  i895.i 

The  first  question  is  whether  the  order 
made  by  the  Registrar  was  made  by  him 
in  the  exercise  of  his  discretion,  and  it  is 
submitted  that  it  was.  If  it  was,  it  ought 
not  to  be  interfered  with — Hdyman^  In  re  ; 
Pratt,  ex  parte  [lS82].'  In  Starulard  Odd- 
Mining  Co.,  In  re  ;  Mee,  ex  parte  [l895],' 
Yaughan  Williams,  J.,  held  that  under 
rule  32  ^  every  contributory  and  every 
creditor  had  an  absolute  right  to  inspect 
and  take  copies  of  all  depositions  tiJsien 
at  a  private  examination  under  section  115 
of  the  Companies  Act,  1862,  whether  the 
evidence  was  given  by  himself  or  by  other 
persons.  In  BeaU,  In  re  ;  Beall,  ex  parte 
[1894],^  it  was  argued  that  depositions 
taken  in  bankruptcy  at  a  private  exami- 
nation under  section  27  of  the  Bank- 
ruptcy Act,  1883,  were  not  a  "  proceeding 
of  the  Court"  within  rule  12  of  the 
Bankruptcy  Rules,  1886,  and  ought  not, 
therefore,  to  be  placed  on  the  file  of  the 
proceedings  in  the  bankruptcy ;  but  the 
Court  held  that  they  were,  and  that  the 
creditors  were  entitled  as  of  right  to  in- 
spect them. 

Ck>art,  or  any  other  Coart)  and  to  take  copies  or 
extracts  from  any  documents  therein,  or  to  be 
famished  with  such  copies  or  extracts  at  a  rate 
not  exceeding  f onrpence  per  folio  of  seventy-two 
words." 

These  rales  were  amended  by  the  Companies 
(Winding-up)  Rules  (November),  1895,  which 
provide : 

Rule  1 :  "  Notwithstanding  anything  con- 
tained in  the  Companies  (Winding-up)  Rales» 
1890-92,  the  notes  of  the  depositions  of  a  person 
examined  under  section  115  of  the  Companies 
Act,  1862,  or  under  any  order  of  the  Court 
before  the  Court,  or  before  any  ofiScer  of  the 
Court,  or  person  appointed  to  take  sach  an 
examination  (other  than  the  notes  of  the  depo- 
sitions of  a  person  examined  at  a  public  ex- 
amination under  section  8  of  the  Companies 
(Winding-up)  Act,  1890),  shall  not  be  placed  on 
the  file  of  proceedings,  or  be  open  to  the 
inspection  of  any  creditor,  contributory,  or  other 
person,  except  the  official  receiver  or  liquidator, 
unless  and  until  the  Court  shall  so  direct,  and 
the  Court  may  from  time  to  time  give  sach 
general  or  special  directions  as  it  s^dl  think 
expedient  as  to  the  custody  and  inspection  of 
such  notes  and  the  furnishing  of  copies  of  or 
extracts  therefrom.** 

(2)  62  L.  J.  Ch.  120 ;  21  Ch.  D.  439. 

(3)  64  L.  J.  Ch.  790;  [1896]  2  Ch.  546. 

(4)  63  L.  J.  Q.B.  425;  [1894]  2  Q.B.  135. 
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[Weight,  J.,  referred  to  London  and 
Lancashire    Paper    MilU     Co,,     In    re 

[1888].*] 

Learoyd  v,  ffaUfcuo  Joint- Stock  Bank- 
ing Co,  [l89d]  ^  is  distinguishable.  There 
the  Court  held  the  transcript  was  pro- 
tected by  privilege. 

[Wright,  J.,  referred  to  North  Aua- 
tralian  Territory  Co.  v.  GoJdshorough, 
Mort  d:  Co.  [1898].^] 

There  the  persons  asking  for  leave  to 
inspect  were  neither  creditors  nor  con- 
tributories,  and  were  therefore  not  entitled 
to  it. 

The  grounds  on  which  the  present 
application  is  based  are  that  it  would  be 
right  in  fairness  to  the  applicant  to  make 
the  order;  that  in  litigation  both  liti- 
gants should  be  on  an  equality,  and  that 
here  the  plaintiff  in  the  action  will  have 
a  copy  of  the  depositions  and  the  defen- 
dant will  not ;  that  in  the  exercise  of  its 
jurisdiction  the  Court  will  endeavour  to 
do  justice  between  the  parties ;  and  that 
if  the  plaintiff  had  made  his  affidavit  of 
documents  in  the  Chancery  Division  he 
would  have  been  bound  to  disclose  the 
transcript. 

Then  [as  to  the  mode  of  application. 
It  was  right  that  it  should  be  made 
ex  parte. 

[Wright,  J. — Certainly.  It  may  be 
that  the  Registrar  ought  in  making  the 
order  to  require  notice  of  the  order  to  be 
given  to  the  liquidator,  so  that  he  might 
apply  to  discharge  it  if  he  thought  fit  to 
do  so.] 

[He  also  referred  to  the  General  Order 
under  the  Companies  Act,  1862,  rule 
58.] 

Danid  Jones^  for  the  liquidator. — The 
practice  originally  was  that  if  the  deposi- 
tions were  on  the  file  there  was  a  right 
of  inspection ;  but  before  the  decision  in 
BeaUf  In  re  ;  Beall,  ex  parte,*  it  was  not 
necessary  that  they  should  be  on  the  file. 
Down  to  1892  the  practice  in  the  Chancery 
Division  and  in  bankruptcy  was  that 
depositions  were  considered  as  private 
•documents,  being  information  obtained  by 
the  liquidator  to  enable  him  to  decide 
whether  proceedings  should  be  taken  by 

(5)  57  L.  J.  Ch.  766. 

(6)  62  L.  J.  Ch.  609 ;  [1893]  1  Ch.  686. 

(7)  62  L.  J.  Ch.  603 ;  [1893]  2  Ch.  381. 
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him,  and  that  to  allow  inspection  would 
be  to  defeat  that  object — Grey's  Brewery 
Co.f  In  re  [l883],^  Learoyd  v.  HcUiJax 
Joint-Stock  BamJeing  Co,,^  and  Standard 
Gold- Mining  Co.,  In  re.^  The  same 
practice  was  adopted  in  ffayman,  In 
re;  Pratt,  ex  parte.^  In  that  case  the 
depositions  had  been  filed,  and  a  clear 
case  was  made  out  for  inspection.  In 
North  Australian  Territory  Co,  v.  Golds- 
borough,  Mort  d:  Co.''  no  special  case  was 
made  out  for  inspection.  After  1892  a 
new  practice  was  introduced  by  the  Com- 
panies (Winding-up)  Rules  (April),  1892, 
rules  31  and  32,^  but  this  practice  was 
again  changed  by  the  Companies  (Wind- 
ing-up) Rules  (November),  1895,  rule  1,^ 
which  restored  the  old  practice  existing 
before  1892.  The  matter  is  therefore  one 
for  the  exercise  of  the  discretion  of  the 
Court. 

Then  as  to  whether  a  proper  case 
has  been  made  out  for  inspection.  The 
action  here  is  to  set  aside  certain  contracts 
on  the  ground  that  improper  influence 
was  used  to  which  the  directors  yielded. 
To  enable  the  liquidator  to  obtain  the 
necessary  information  it  was  necessary 
that  he  should  examine  the  directors 
separately  under  section  115. 

[Wright,  J. — Prima  facie  a  person  is 
entitled  to  see  what  admissions  he  has 
made  in  his  depositions.] 

If  the  directors  are  allowed  inspection 
of  the  depositions  it  will  enable  them  to 
concert  their  answers  to  the  interroga- 
tories. There  is  no  legitimate  ground 
shewn  why  the  depositions  should  be  in- 
spected at  all  or,  at  all  events,  until  after 
the  defendants  have  made  sufficient 
answers  to  the  interrogatories. 

W.  F.  Hamilton  replied. 

Weight,  J. — This  is  a  case  of  consider- 
able importance.  Since  rule  1  of  Novem- 
ber, 1895,  it  seems  to  me  that,  generally 
speaking,  depositions  taken  under  sec- 
tion 115  of  the  Companies  Act,  1862, 
ought  to  be  treated  as  private,  and  ought 
not  to  be  shewn  without  some  clear  reason 
being  given  for  it.  I  think  the  cases 
would  be  few  in  which  it  would  be  right 
to  allow  any  one  to  inspect  the  depositions 

(8)  53  L.  J.  Ch.  262 ;  25  Ch.  D.  400. 
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generally.  A  separate  case  ought  to  be 
made  for  the  inspection  of  each  deposition, 
although,  of  course,  the  same  reason 
might  be  sufficient  in  the  case  of  two  or 
more  depositions. 

Here  there  is  only  one  application, 
which  is  by  Davidson  for  liberty  to 
see  his  own  depositions.  The  reason  is 
that  an  action  has  been  brought  against 
him  and  the  other  directors,  in  which  an 
order  has  been  made  that  he  should 
answer  certain  interrogatories,  and  before 
doing  so  he  is  naturally  desirous  of  know- 
ing precisely  what  he  said  at  his  private 
examination.  The  examination  was  taken 
more  than  a  year  ago,  and  related  to 
matters  which  occurred  at  a  still  earlier 
date,  and  on  the  occasion  of  his  examina- 
tion he  had  no  opportunity  of  making  any 
note  or  taking  a  copy  of  what  he  said. 
In  fact  he  would  not,  I  presume,  have 
been  allowed  to  do  so  if  he  had  wished. 
It  is  obvious  th&t  prima  facie  he  ought  to 
be  allowed  to  see  what  he  said.  That  was 
the  view  taken  in  1882  in  FrctU,  Exparte^^ 
by  Sir  George  Jessel,  M.R.,  and  Lords 
Justices  Brett  and  Cotton,  and  in  1895  by 
Mr.  Justice  Yaughan  Williams  in  Stan- 
dard Gold- Mining  Co.,  In  re?  I  should 
have  thought  that,  if  that  were  all,  it 
would  be  almost  a  matter  of  course  to 
allow  the  applicant  to  see  his  depositions. 
I  confess,  however,  that  I  was  rather  im- 
pressed with  the  argument  on  the  other 
side.  Of  course  it  does  not  follow  that 
because  he  is  entitled  to  see  his  depositions 
he  ought  to  be  allowed  to  do  so  at  any 
moment  he  may  choose.  And  here  it  is 
said  in  substance  that  he  ought  not  to  be 
allowed  to  see  his  depositions  until  after  he 
has  put  in  his  answers  to  the  interrogatories. 
If  he  had  not  put  in  a  defence,  or  had  put 
in  what  might  be  called  a  blank  defence  to 
be  filled  up  afterwards,  I  should  be  in- 
clined to  hold  that  the  liberty  to  inspect 
ought  to  be  postponed.  But  here  the 
applicant  has  put  in  a  defence  to  the 
action  which  does  not  appear  in  any  way 
to  be  a  blank  defence,  and  under  the 
circumstances  he  says  that  he  is  now 
entitled  to  see  his  depositions.  Then  comes 
the  further  objection  from  the  liquidator 
that  the  action  has  been  brought  against 
a  number  of  directors,  each  of  whom 
has     put    in    a    separate    defence    and 


been  interrogated,  and  each  of  whom  had 
previously  been  examined  separately ;  that 
each  of  them  is,  therefore,  very  much  in 
the  dark  as  to  what  the  others  have  said ; 
and  that  there  is  more  chance  of  the  truth 
being  arrived  at  and  any  fiilsehood  de- 
tected if  each  of  them  has  to  answer  the 
interrogatories  before  he  sees  what  the 
others  have  said  in  their  depositions.  I 
feel  there  is  very  great  force  in  that  argu- 
ment. In  certain  states  of  fact  I  am  not 
sure  that  such  an  objection  ought  not  to 
prevail,  but  I  do  not  think  that  prirna 
facie  it  ought  to  do  so,  and  I  do  not  think 
it  ought  to  prevail  in  the  present  case. 

If  the  applicant  is  prima  facie  entitled 
to  inspect  his  depositions,  I  do  not  think 
that  the  mere'  fiict  that  he  is  charged 
with  something  in  an  action  against  him- 
self and  other  persons  ought  to  deprive 
him  of  his  prima  facie  right  of  inspection 
unless  I  can  find  a  conspiracy  to  misrepre- 
sent the  facts  of  the  case.  I  do  not  see 
anything  of  the  sort  here,  and  I  think  I 
should  be  acting  with  too  much  suspicion 
if  I  held  that  none  of  the  defendants 
should  see  the  depositions  until  all  had 
answered  the  interrogatories.  I  think, 
therefore,  that  the  applicant  must  be 
allowed  to  see  his  own  deposition. 

As  the  applicant  has  offered  to  give  an 
undertaking  to  use  his  best  endeavours 
to  prevent  the  communication  of  the  de- 
positions to  any  other  defendants  or  their 
solicitors  or  counsel,  I  think  the  under- 
taking may  be  accepted.  The  liquidator 
must  pay  the  applicant's  costs,  and  may 
retain  the  amount  and  his  own  costs  out 
of  the  company's  assets. 


Solicitors — Arnold  Williams  k.  Co.,  for  appli- 
cant; Murray,  Hutchins,  Stirling  k.  Munaj» 
for  liquidator. 

[Reported  by  W.  IHmey  Cooh,  Eeq., 
JBarrUter-at-Law, 
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Company  —  FvUy  paid  S/iarea  —  Filed 
CinUract— Statement  of  Consideration — 
Sufficiency  —  Contributory  —  Estoppel  by 
CeHificate^Companiea  Act,  1867  (30  <&  31 
Vict.  c.  131),  8.  26. 

A  contract  filed  under  section  26  of  the 
Companies  Act,  1867,  will  constituU  a 
sufficient  compliance  v)ith  that  section  if  it 
dearly  explains  the  native  of  the  constdera- 
Hon  which  is  to  be  substituted  for  payment 
in  cash  and  supplies  the  means  ofid^tify- 
ing  such  consideration  nottoithstanding 
that  evidence  beyond  the  document  itself  is 
necessary  for  complete  identification. 

A  statement  in  a  share  certificate  that  the 
shaares  a/re  fuUy  paid  ^mll  not  estop  the 
liquidator  in  the  imnding-up  of  the  com- 
pany from  denying  the  sufficiency  of  the 
filed  contract. 

SammoDS  in  the  winding-up  of  the 
above  company  by  H.  W.  Markham  and 
W.  S.  Darter,  merchants  trading  at  Cape 
Town,  against  the  liquidator,  for  an  order 
that  the  applicants  might  be  reinstated  in 
the  list  of  contributories  and  register  of 
shareholders  of  the  company  as  fully  paid 
shareholders. 

On  March  13,  1897,  the  liquidator 
finally  settled  the  list  of  contributories  of 
the  company  and  included  therein  the 
applicant«  as  the  respective  holders  of 
1,406  shares,  credited  as  fully  paid. 

On  May  9,  1898,  on  the  ex  parte  appli- 
cation of  the  liquidator,  an  order  was 
made  by  Mr.  Registrar  Hood,  authorising 
the  liquidator  to  alter  the  register  of 
shareholders  and  the  list  of  contributories 
as  regarded  the  several  persons  mentioned 
in  the  schedule  thereto  (which  included 
the  applicants)  by  specifying  that  the 
shares  set  opposite  to  their  names  in  the 
third  column  of  such  schedule  were 
wholly  unpaid,  and  it  was  ordered  that 
the  Uquidator  should  give  notice  of  the 
order  to  the  several  persons  mentioned, 
and  that  any  of  such  persons  were  to  be 
at  liberty  on  or  before  August  5,  1898,  to 
apply  to  be  reinstated  in  the  list  and 


register  of  shareholders  as  fully  paid  share- 
holders. 

In  pursuance  of  this  order  the  present 
summons  was  taken  out  by  the  applicants 
on  August  4,  1898. 

The  shares  in  question  formed  part  pf 
the  22,500  shares  which  had  been  allotted 
on  January  2,  1895,  as  fully  paid  to  the 
nominees  of  the  Homtini  Hydraulic 
Mines  Syndicate,  who  were  the  vendors  to 
the  company. 

The  facts  relating  to  the  issue  of  these 
shares  are  thus  stated  by  Wright,  J.,  in 
his  considered  judgment : 

One  Osborne  was  possessed  in  1892  of 
certain  lands  and  mining  rights  in  South 
Africa.  The  applicants  provided  him  with 
money  for  the  purposes  of  development  on 
the  terms  that  they  were  to  have  a  certain 
interest  in  the  property.  They  gave 
Osborne  a  power  of  attorney  authorising 
him,  so  £eir  as  concerned  their  interests,  to 
sell  the  property  either  for  cash  or  for 
fully  paid  shares  in  a  company  to  be 
formed  in  England  to  take  it  over,  and  in 
1894  they  handed  over  the  title-deeds  to 
a  person  who  claimed  them  as  vendee 
from  Osborne.  They  knew  nothing  more 
about  the  matter  until,  in  1895,  they  re- 
ceived scrip  and  their  certificates  of  shares 
in  the  company  (which  is  now  in  liquida- 
tion) stating  the  shares  to  be  fully  paid. 
They  kept  the  certificates  and  claimed  and 
obtained  a  dividend  on  the  shares.  What 
Osborne  had  done,  without  their  know- 
ledge, was  to  form  a  syndicate  called  the 
Homtini  Syndicate  to  take  over  the  pro- 
perty and  re-sell  it  at  a  greatly  enhanced 
price  to  a  trustee  for  an  intended  com- 
pany, which  was  afterwards  formed,  being 
the  company  now  in  liquidation,  and 
which  company  did  take  over  the  property 
and  issued  the  shares  in  question. 

The  shares  issued  to  the  applicants  were 
issued  to  them  as  nominees  of  the  Homtini 
Syndicate,  but  this  fact  was  not  known  to 
the  applicants.  Before  the  issue  of  the 
shares  two  contracts  were  filed  with  the 
Registrar  of  Joint-Stock  Companies,  one 
dated  December  12,  1894,  and  the  other 
dated  December  19, 1894. 

The  former  of  these  was  a  contract 
between  the  Homtini  Syndicate,  as  ven- 
dors, and  the  company,  and  it  provided 
for  the  allotment  to  the  vendors  or  their 
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nominees  of  22,500  fully  paid  shares  of 
10«.  each,  and  277,493  shares  of  10^.  each 
to  be  treated  as  paid  to  the  extent  of  Ss. 
"  as  mentioned  in  an  agreement  dated  the 
6th  day  of  December,  1894,"  and  it  pro- 
ceeded as  follows:  "In  consideration  of 
the  allotment  of  such  shares  as  aforesaid 
the  vendors  will  forthwith  thereafter  give 
to  the  company  possession  of  the  premises 
more  particularly  mentioned  in  the  said 
agreement.  In  all  other  respects  the  said 
agreement  is  hereby  confirmed."  The 
agreement  referred  to  in  this  first  filed 
contract  was,  in  fact,  the  agreement  made 
on  December  6  between  the  Homtini 
Syndicate  and  the  trustee  for  the  intended 
company,  and  it  fully  identified  the  pro- 
perty. 

The  second  filed  contract  was  an  agree- 
ment between  the  company  and  the  Hom- 
tini Syndicate,  and,  so  fax  as  material,  it 
was  as  follows ;  "  In  consideration  of  the 
....  syndicate  agreeing  to  give  the  .... 
company  immediate  possession  of  the  lands 
and  premises  situate  in  the  mining  dis- 
trict of  Millwood,  in  Cape  Colony,  of 
South  Africa,  more  particularly  men- 
tioned and  referred  to  in  an  agreement 
dated  December  6,  1894,  made  between 
the  ....  syndicate  of  the  one  part  and 
....  as  trustee  for  the  ....  company  of 
the  other  part,  the  said  ....  company 
shall  forthwith  allot  to  the  said  ....  syn- 
dicate, or  to  their  nominee  or  nominees, 
22.500  fully  paid  shares  of  lOtf.  each  in 
the  said  ....  company  to  be  numbered  8 
to  22,507,  both  inclusive,  and  for  all  pur- 
poses the  said  shares  shall  be  deemed  fully 
paid  shares  in  the  said  company."  Another 
clause  provided  for  the  transfer  of  water 
rights  by  the  syndicate  to  the  company. 

Buckley^  Q,C.,  and  A.  IF.  Rowden,  for  the 
applicants. — ^There  are  two  points  in  the 
present  case — first,  as  to  estoppel;  and 
secondly,  as  to  the  sufficiency  of  the  regis- 
tered contract.  As  to  estoppel,  we  say 
that  the  certificates  issued  by  the  company 
to  the  applicants  in  respect  of  their  shares 
having  stated  on  the  fiice  of  them  that  the 
shares  were  fully  paid,  the  liquidator  is 
estopped  from  denying  either  that  the 
shares  are  in  fietct  fully  paid  or  the  suffi- 
ciency of  the  registered  contract — Building 
Estates  BriokfiMs  Co.^  In  re ;  Parhwnjs 


Cass  riS95],^  and  Bhomsnthal  v.  Ford 
[l897].^  The  applicants  were  therefore 
entitled  to  rely  on  the  statement  in  the 
certificate  that  the  shares  were  fully  paid. 
It  is  immaterial  whether  the  agreement 
was  sufficient  or  not.  The  estoppel  against 
the  liquidator  is  good  for  all  purposes. 
The  estoppel  not  only  goes  to  the  payment 
of  the  shares,  but  to  the  filing  of  the  con- 
tract. The  greater  estoppel  includes  the 
less — British  Farmers'  Pure  Linseed  Oil 
Cake  Co.y  In  re  [1878],'  affirmed  on  appeal 
to  the  House  oi  Lords  sub  nom.  Burkin- 
shaw  V.  NichoUs  [isrs],^  and  Buckley  on  the 
Companies  Acts  (7th  ed.),  p.  603. 

[WRiaETT,  J.,  referred  to  Barangah  Oil 
Refining  Co.,  In  re  ;  Amott'sCase  [l887],* 
and  Western  of  Canada  OU  Land  and 
Works     Co.,     In    re  ;     Carlings    Case 

Where  a  certificate  for  shares  is  issued 
in  the  form  in  which  it  was  in  the  present 
case,  there  is  a  'prima,  fade  case  of  es- 
toppel against  the  company,  and  the  onus 
is  on  the  liquidator  to  shew  that  there 
was  such  knowledge  on  the  part  of  the 
applicant  as  prevents  him  from  setting  it 
up.  Here  the  liquidator  has  not  dis- 
charged that  onus. 

HeaAorCs  Steel  and  Iron  Co,,  In  re; 
Blyth!s  Case  [l876],^  was  distinguished  by 
the  Court  of  Appeal  in  British  Farmers* 
Pure  Linseed  Oil  Cake  Co.,  In  re' 

Then  as  to  whether  there  was  a  pro- 
perly registered  contract,  we  contend  that 
there  was  a  sufficient  registered  contract. 
The  contract  of  December  12,  which  was 
duly  registered,  was  sufficient  to  satisfy 
section  25,  notwithstanding  it  might  be 
necessary  to  inspect  the  contract  of 
December  6  in  order  to  identify  the 
subject-matter — aS'.  Frost  <£r  Co.,  In  re 
[l898],®  in  which  Romer,  J.,  declined  to 
follow  the  decision  of  Kekewich,  J.,  in 
MaynardSf  Lim,,  In  re  [l898].* 

Karaskhoma  Exploring  and  Prospecting 
Syndicate,  In  re;  Pyke  and  Gibson's  Case 

(1)  65  L.  J.  Ch.  104 ;  [189C]  1  Ch.  100. 

(2)  66  L.  J.  Ch.  253;  [1897]  A.C.  166. 

(3)  47  L.  J.  Ch.  415;  7  Ch.  D.  533. 

(4)  48  L.  J.  Ch.  179 ;  3  App.  Cas.  1004. 
(o)  67  L.  J.  Ch.  195;  36  Ch.  D.  702. 

(6)  45  L.  J.  Ch.  5;  1  Ch.  D.  115. 

(7)  4Ch.  D.  140. 

(8)  67  L.  J.  Ch.  691 ;  [1898]  2  Ch.  556. 

(9)  67  L.  J.  Ch.  18G;  [1898]  1  Ch.  616. 
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[1897],'®  is  distinguishable.  There  there 
was  a  total  absence  of  description  of  the 
consideration. 

[Wright,  J. — I  do  not  think  that  the 
Act  of  1867  means  that  the  consideration 
must  be  set  out  in  such  a  way  that  a 
buyer  oould  value  it.] 

Jenkins,  Q.C.,  and  Quin,  for  the  liqui- 
dator.— As  to  the  question  of  estoppel, 
Farburf/a  Case '  and  Bloomenthal  v.  Ford  ^ 
were  decisions  on  questions  of  fact  rather 
than  of  law,  and  the  fajc^A  of  the  present 
case  are  not  such  as  to  bring  it  within 
either  of  those  decisions.     In  considering 
whether  an  estoppel  applies,  the  whole  of 
the  knowledge  possessed   by  the  person 
seeking  to  set  it  up  must  be  taken  into 
consideration.     Here  the  applicants  knew 
that  the  shares  had  not  been  paid  for  in 
cash,  and  knowledge  must  be  imputed  to 
them  that  the  shares  could  not  be  treated 
as  fully  paid  up  unless  there  was  a  regis- 
tered   contract.     They    were,    therefore, 
put  upon  enquiry.     A  mere  representation 
by  the  company  that  shares  are  fully  paid 
up  is  not  a  representation  that  a  contract 
has  been  filed  under  section  25 ;  still  less  is 
it  a  warranty  of  the  sufficiency  of  such 
contract.     Even  if  such  a  representation 
were  raised  on  estoppel  against  the  com- 
pany it  would  not  bind  the  liquidator.     In 
some  cases  a  liquidator  is  in  a  better  posi- 
tion than  the  company,  e.g.  in  enforcing 
calls  upon  shares  which  have  been  sub- 
scribed for  on  the  faith  of  misrepresenta- 
tions in  the  company's  prospectus.     There 
can  be  estoppel  as  to  a  matter  of  law,  ejg, 
as  to  the  legal  effect  of  a  document.  Here, 
as  a  matter  of  fact,  a  contract  was  regis- 
tered, but  it  was  not  a  sufficient  contract 
to  comply  with  the  Act.     Both  the  appli- 
cants accepted  the  position  of  shareholders 
and  took  a  dividend,  and  they  must  be 
taken  to  have  agreed  to  accept  shares 
direct  from  the  company. 

Then  as  to  the  sufficiency  of  the  filed 
contracts.  The  documents  which  were 
filed  were  calculated  to  produce  an  er- 
roneous impression.  The  document  of 
December  1 9  was  by  itself  misleading.  It 
left  out  part  of  the  consideration.  The 
case  falls  within  Karaskhoma  Exploring 

(10)  66  L.  J.  Ch.  676 ;  [1897]  2  Ch.  461. 
Vol.  68.-— Chanc. 


and  Proepecting  SyndiccUe,  In  re.^^  The 
consideration  must  be  identified.  Here 
the  real  agreement  is  to  be  found  in  the 
three  documents,  one  of  which  is  not 
registered.     That  is  fatal. 

Buckley,  Q,C,,  in  reply. 

[Wright,  J. — I  think  the  proper  in- 
ference in  this  case  is  that  the  applicants 
knew  that  these  shares  were  vendor's 
shares,  and  that  they  had  not  been  paid 
for  in  cash.] 

Assuming  that  to  be  so,  a  representa- 
tion by  estoppel  prevents  the  company 
from  saying  thieit  the  shares  are  not  fully 
paid.  In  Burkinahaw  v.  NicholU^  the 
relevant  fact  was  that  no  proper  contract 
had  been  filed,  and  that  the  company  was 
estopped  from  denying  that  the  shares 
had  been  paid  for.  In  Parhury'a  Case  ' 
the  shares  were  to  be  paid  for  in  kind. 
No  contract  was  filed,  yet  the  shareholder 
was  held  entitled  by  estoppel  to  say  that 
they  were  so  paid  for.  The  applicants  do 
not  contend  that  the  Act  has  been  com- 
plied with,  but  that  as  between  them  and 
the  company  they  are  entitled  by  estoppel 
to  claim  to  be  put  in  the  same  position  as 
if  the  Act  had  been  complied  with.  Under 
the  doctrine  of  estoppel  the  rights  of  par- 
ties are  determined  on  an  assumed  or 
hypothetical  and  not  on  a  true  state  of  the 
facts. 

[Wright,  J. — I  should  have  thought  it 
was  beyond  the  power  of  a  company  to 
warrant  the  sufficiency  of  a  filed  contract.] 

Cur,  adv.  vuU. 

Jan.  14. — ^Wright,  J.,  read  the  follow- 
ing judgment :  These  are  applications  by 
Markham  and  Darter,  who  are  stated  to 
be  merchants  trading  at  Cape  Town,  for  a 
declaration  that  the  shares  which  they 
hold  in  the  company  ought,  as  against  the 
liquidator  of  the  company,  to  be  treated 
as  fully  paid.  The  facts  may  be  very 
shortly  stated.  [His  Lordship  stated 
them  as  above,  and  continued  :]  The  earlier 
of  these  two  filed  contracts  may  not  be 
sufficient  for  the  purpose  of  section  25  of 
the  Companies  Act,  1867,  because  there 
is  no  indication  of  the  nature  of  the 
"premises"  except  the  reference  to  an 
agreement,  which  is  not  identified  except 
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by  a  statement  of  the  parties  to  it,  or  in 
any  other  manner  except  a  date ;  bat  I 
express  no  opinion  on  this  point.  If  the 
later  contract  is  sufficient  in  form,  I  do 
not  see  that  the  earlier  is  material  except 
in  so  far  as  it  might  lead  to  the  conclusion 
that  the  later  does  not  state  the  real  con- 
tract as  it  stood  when  the  shares  were 
issued.  No  explanation  is  given  of  the 
omission  from  the  later  contract  of  the 
277,493  partly  paid  shares,  but  I  do  not 
think  that  the  existence  of  this  discrepancy 
is  of  itself  enough  to  justify  such  a  con- 
clusion. The  real  question  is  whether 
the  second  document  filed  satisfies  the 
language  of  section  25  :  *^  Every  share 
in  any  company  shall  be  deemed  and  taken 
to  have  been  issued  and  to  be  held  subject 
to  the  payment  of  the  whole  amount 
thereof  in  cash,  unless  the  same  shall 
have  been  otherwise  determined  by  a 
contract  duly  made  in  writing,  and  filed,'' 

In  the  present  case  there  is  in  the 
documents  of  December  6  and  19  together 
a  contract,  or  note,  or  memorandum  in 
writing  such  as  would  satisfy  the  Statute 
of  Frauds,  but  the  filed  contract  might  not 
have  been  sufficient  by  itself  to  identify 
the  subject-matter  without  the  aid  of  the 
previous  agreement  of  December  6,  to 
which  it  refers  for  identification.  Is  it 
necessary  under  section  25  that  there 
should  be  a  complete  identification  within 
the  four  comers  of  the  filed  contract,  oris 
it  enough  if  the  filed  contract  states  plainly 
the  nature  of  the  consideration  and 
supplies  the  means  of  identification  as  in 
the  present  case  ?  The  question  is  left 
open  in  Karaahhoma  Exploring  cmd  Pro- 
spectimg  SyndicaUy  In  re,*°  where  the  only 
statement  of  the  consideration  was  a 
mention  of  an  unfiled  contract  and  the 
words  ''for  the  consideration  therein 
mentioned,"  and  there  was,  therefore,  on 
the  &oe  of  the  filed  contract  nothing  to 
shew  whether  the  consideration  in  the 
unfiled  contract  was  cash  or  what  else  it 
was.  All  the  Lords  Justices  reserved 
the  consideration  of  the  degree  of  par- 
ticularity with  which  the  consideration 
must  be  stated,  but  two  of  them 
appear  to  express  an  inclination  of 
opinion  that  it  may  be  enough  to  state 
the   nature    of  the    consideration.      In 


Maynardsy  Lim,^  In  re^  the  filed  contract 
stated  the  consideration  merely  by  reciting 
that  by  a  former  agreement  between  the 
vendor  and  the  company  (which  was  not 
filed)  it  was  "agreed  that  the  vendor 
should  sell  and  the  company  .  .  •  should 
purchase  ...  (a)  the  businesses  and  pro- 
perty mentioned  in  the  first  part  of  the 
schedule  thereto,  and  (6)  the  leasehold 
hereditaments  and  tenancies,  short  par- 
ticulars of  which  are  set  out  in  the  second 
schedule  thereto."  Mr.  Justice  Kekewich 
expressed  an  opinion  (guarded  by  an  ob- 
servation that  the  point  had  not  been 
fully  argued)  that  this  was  sufficient,  but 
without  indicating  what  further  degree  of 
particularity  was  requisite.  In  S.  Frosi  i: 
Go»^  In  re,^  the  filed  contract  stated  the 
consideration  only  by  reciting  that  by  a 
former  agreement  between  the  vendor  and 
the  company  it  had  been  agreed  that 
"  the  vendor  should  sell  and  the  company 
should  purchase  certain  leasehold  mes- 
suages, shops,  and  premises,  and  that  he 
should  grant  to  the  company  and  the 
company  would  accept  the  lease  of  certain 
other  premises,  and  that  the  vendor  should 
sell  and  the  company  should  purchase  all 
the  goodwill  of  the  several  businesses 
carried  on  by  the  vendor  upon  the  same 
respective  premises,  together  with  all  the 
machinery,  plant,  horses,  vans,  carts,  fix- 
tures, and  fittings  used  in  connection  with 
the  said  several  businesses  as  therein  men- 
tioned." Here  there  obviously  was  not 
without  the  aid  of  the  unfiled  contract  or 
of  parol  evidence  anything  to  identify  the 
shops  or  premises ;  but  Mr.  Justice  Bomer 
held  the  filed  contract  sufficient.  He  was 
apparently  of  opinion  that  the  filed  con- 
tract by  itself  would  have  satisfied  the 
Statute  of  Frauds.  However  that  may 
be,  I  do  not  think  that  Mr.  Justice  Bomer 
meant  that  a  filed  contract  cannot  be  suffi- 
cient for  the  purposes  of  section  25  unless 
it  would  without  the  aid  of  the  unfiled 
contract  satisfy  the  Statute  of  Frauds. 
On  the  contrary,  I  understand  him  to 
mean  that  if  the  real  nature  of  the  con- 
sideration is  disclosed,  that  may  be  enough, 
although  the  details  can  be  ascertained 
only  by  other  evidence,  and  I  adopt  that 
view.  I  apprehend  that  the  filed  contract 
in  the  present  case  might,  so  far  as  the 
certainty  of  description  is  concerned,  have 
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been  sufficient  for  the  purposes  of  specific 
performance.  See  the  cases  collected  in  Frt^ 
on  Specific  Performofnce^  ss.  325  et  seq.^  and 
FlarU  V.  Bourne  [l897]." 

I  have  come  to  the  conclusion  in  the 
present  case  that  the  filed  contract  may 
be  a  contract  in  writing  determining  that 
the  payment  for  the  shares  shall  be  other- 
wise than  in  cash,  notwithstanding  that 
evidence  beyond  the  writing  itself  is  neces- 
sary for  complete  identification,  provided 
the  writing  clearly  explains,  as  this  one 
does,  what  is  the  nature  of  the  considera- 
tion which  is  to  be  substituted  for  cash 
and  supplies  the  means  of  identification. 
It  is  true  that  the  means  of  identification 
which  are  in  this  case  supplied  may  not 
be  accessible  to  a  person  inspecting  the 
filed  contract.  But  neither  would  he  in 
general  be  any  the  wiser  if  the  filed  con- 
tract described  the  particular  properties 
by  locality,  name,  and  bounds.  It  seems 
to  me  to  be  enough  if  there  is  an  enforce- 
able contract  in  writing  which  states  with 
reasonable  plainness  the  nature  of  the 
consideration  which  is  to  be  substituted 
for  cash.  Here  the  contract  does  contain 
such  a  statement ;  and  it  is  enforceable, 
because  it  refers  to  a  document  which 
supplies  all  that  is  legally  wanting  for 
complete  identification. 

If  this  view  is  right,  it  is  not  necessary 
to  determine  the  other  and  much  more 
important  question  which  was  first  argued ; 
but  in  case  I  am  wrong  on  the  first  point, 
it  will  be  necessary  to  determine  the  other 
question,  and  I  think  that  I  ought  to 
express  an  opinion  upon  it. 

It  is  argued  for  the  applicants  that  the 
statement  in  the  certificates  that  the 
shares  are  fully  paid  estops  the  liquidator 
from  denying  both  the  fact  of  payment  in 
cash  and  the  sufficiency  of  the  filed  con- 
tract. As  regards  the  fact  of  payment  in 
cash,  I  think  there  cannot  in  this  case  be 
any  estoppel.  It  is  plain  from  Markham's 
affidavits  that  the  applicants  were  fully 
aware  that  they  might  get  and  did  get  from 
the  company  vendors' shares  which  had  not 
been  paid  for  in  cash,  but  which  were  to 
be  treated  as  fully  paid  in  lieu  of  cash,  as 
the  consideration  for  their  interest  in  the 
properties  sold,  and  that  in  accepting  the 

(11)  66  L.  J.  Ch.  643;  [1897]  2  Ch.  281. 


shares  they  did  not  at  all  rely  upon  the 
statement  in  the  certificates  as  importing 
that  the  shares  had  in  fact  been  paid  for 
in  cash.  They  knew  that  they  had  not 
paid  cash,  and  they  cannot  have  supposed 
that  the  company  was  making  them  a 
present  of  shares  which  some  one  else  had 
paid  for  in  cash.  This  excludes  the  appli- 
cation of  Parburi/e  Caee,^ 

As  regards  the  alleged  estoppel  against 
denial  of  sufficiency  of  a  filed  contract,  I 
think  there  is  no  authority  for  it.  It  is 
not  necessary  to  decide  what  would  be  the 
effect  of  an  express  representation  by  the 
certificate  that  a  contract  has  been  filed. 
See  the  remarks  of  Lord  Justice  Bowen 
in  London  Celluloid  Co.^  In  re  [isss].^^ 
Here  there  is  no  express  representation 
that  any  contract  has  been  filed.  A  con- 
tract has  in  fact  been  filed,  though  the 
certificate  does  not  refer  to  it.  It  would 
be  a  strong  thing  to  hold  that  a  company, 
by  a  certificate  stating  that  shares  have 
been  fully  paid,  warrants  the  sufficiency 
in  law  of  a  filed  contract.  Moreover,  such 
a  conclusion  would,  as  it  seems  to  me, 
nullify  section  25.  The  very  object  of  the 
section  is  to  deal  with  cases  in  which  cer- 
tificates represent  shares  to  have  been 
paid.  If  that  representation  creates  an 
estoppel  against  denial  of  the  filing  or 
sufficiency  of  a  contract,  I  do  not  see 
in  what  case  the  section  can  operate, 
unless  the  shareholder  is  foolish  enough 
(in  that  view)  to  examine  the  file  for 
himself. 

It  is  said  that  the  observations  of  Lord 
Cairns  in  Burhinahaw  v.  NiehoUs  ^  are  an 
authority  in  favour  of  the  applicants'  con- 
tention. I  do  not  so  understand  his 
language.  When  he  there  speaks  of  a 
representation  that  section  25  has  been 
complied  with,  I  understand  him  to  mean 
complied  with  by  payment  in  cash.  Nor 
can  I  find  in  BloomenUial  v.  Ford^  any 
suggestion  that  there  can  be  any  other 
estoppel  in  such  a  case  than  an  estoppel 
against  denial  of  payment  in  cash  or  of 
power  to  issue  the  shares. 

The  result  is  that  the  application  must 
be  allowed,  with  costs.  I  will  only  add 
that,  if  I  were  compelled  to  hold  this  second 
filed  contract  insufficient,  I  should  think 

(12)  57  L.  J.  Ch.  843, 849 ;  39  Cb.  D.  190, 205. 
B2 


Digitized  by 


Google 


\ 


220 


OHA27GEBT  DIVISION. 


[1899 


African  Gold  Concessions  and  Development  Co.,  In  re. 


that  relief  ought  clearly  to  be  granted 
under  the  Companies  Act,  1898,  unless 
the  liquidator  can  shew  that  there  has 
been  fraud  or  other  matter  of  objection 
affecting  the  applicants. 


Solicitors — Bird  &  Eldridfi^es,  for  applicants ; 
Clayton,  Sons  &  Fargos,  for  respondent. 

[Reported  by  W.  Ivimey  Cook,  Esq., 
Barrister-at-Zaw, 


Byrne,  J.^ 

1898.  (griffin,  In  re;  griffin  v, 
Nov.  8,  9.  f  griffin. 

Dec.  1.    ; 

Equitable  Assignment — Banker's  Deposit 
Receipt —  Voluntary  Gift — Death,  of  Donor 
— DoTiee  Executor  of  Donor, 

The  indorsement  and  delivery  of  a 
banker's  deposit  receipt  (not  transferable) 
is  a  complete  gift  where  tfie  donor  appoints 
the  donee  his  executor,  although  no  notice 
is  given  to  the  bank  by  the  donor. 

On  November  11,  1878,  the  testator 
deposited  a  sum  of  money  with  the  Leices- 
tershire Bank,  and  received  a  deposit 
receipt  for  the  amount.  The  note  stated 
that  it  was  not  transferable  and  that 
cheques  could  not  be  drawn  against  it. 

The  testator  had  two  sons,  Joseph  and 
Thomas  Griffin,  and  by  his  will  in  1872  he 
lefb  to  them  all  his  property.  Joseph  died 
in  1881.  In  1885  Thomas  referred  to  hLs 
father's  will,  stating  that  he,  Thomas,  had 
four  children,  whereas  Joseph  had  left 
only  one  child  and  a  widow.  Thomas 
suggested  that  the  testator  should  back 
the  deposit  receipt  and  give  it  to  him  in 
cash.  The  testator  accordingly  indorsed 
the  deposit  receipt  to  Thomas  and  handed 
it  to  him,  saying,  "  There  you  are,  my  lad, 
that  is  yours." 

The  testator  died  in  1886,  and  his  will 
was  proved  by  Thomas  Griffin  and  another, 
the  surviving  executors.  No  notice  of  the 
.assignment  was  given  to  the  bank  until 
after  the  death  of  the  testator. 


In  1890  Thomas  Griffin  applied  to  the 
bank  for  the  amount  of  the  deposit  receipt 
and  interest,  his  co-executor  having  died 
in  1888. 

The  widow  of  Joseph  Griffiin  brought  an 
action  claiming  one- half  of  the  deposit 
receipt  and  interest,  or  administration  oi 
the  testator's  estate. 

JEve,  Q.Cy  and  Jason  Smith,  for  the 
plaintiff. — There  was  no  complete  assign- 
ment by  the  testator  of  the  deposit  receipt 
— Moore  v.  Ulster  Banking  Co,  [l877j.* 
Dillon,  In  re  ;  Duffin  v.  Dujffin  [l89o],'  is 
distinguishable  from  the  present  case* 
The  mere  indorsement  of  the  deposit  re- 
ceipt was  not  a  complete  assignment  of 
the  fund.  No  notice  was  given  to  the 
bank  until  after  the  testator's  death,  and 
there  was  nothing  more  than  an  incom- 
plete gift  inter  vivos, 

[They  cited  also  Hopkinson  v.  ForUer 
[1874],*  Schroeder  v.  Central  Bank  of 
London  [iS76],^  McLean  v.  Clydesdale 
Banking  Go.  [isss],*  and  Richards  v.  Del- 
bridge  [l874].6j 

Asthury,  QAJ.,  and  AsJUon  Cross,  for  the 
defendant,  Thomas  Griffin. — There  was  a 
good  equitable  assignment  by  the  indorse- 
ment and  delivery  of  the  deposit  receipt. 
The  document  may  not  have  been  nego- 
tiable, but  the  fund  could  be  assigned. 
This  was  a  valid  assignment  by  the  tes- 
tator of  a  debt  from  the  bank.  The  deposit 
receipt  was  only  a  document  of  title.  As 
between  the  testator,  the  assignor,  and 
Thomas  Griffin,  the  assignee,  notice  to  the 
bank  was  not  necessary  before  the  testa- 
tor's death— Walker  v.  Bradford  Old  Bank 
[l884].^  The  deposit  receipt  is  much  more 
an  assignable  document  than  that  in  the 
case  of  Harding  v.  Harding  [l886].®  The 
appointment  of  Thomas  Griffin  as  executor 
completed  the  gift,  if  necessary — Strong  v. 
Bird  [i874],^  and  Applebee,  In  re;  Leveson. 
V.  Beales  [i89i].^° 

(1)  It.  R.  11  C.  L.  612. 

(2)  69  L.  J.  Ch.  420 ;  44  Ch.  D.  76. 

(3)  L.  R.  19  Eq.  74. 

(4)  34  L.  T.  736. 

(5)  9  App.  Cas.  95. 

(6)  43  L.  J.  Ch.  459 ;  L.  R.  18  Eq.  11. 

(7)  53  L.  J.  Q.B.  280;  12  Q.B.  D.  511. 

(8)  66  L.  J.  Q.B.  462 ;  17  Q.B.  D.  442. 

(9)  43  L.  J.  Ch.  814 ;  L.  R.  18  Eq.  316. 
(10)  60  L.  J,  Ch.  793 ;  [1891]  3  Ch.  422. 
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SThey  cited  also  Knill  v.  Prowse  [iSBi]  ^  * 
I   Patrick,   In    re ;   Bills    v.   Tatham 

I,  Q,C,y  in  reply. 


an( 

[1890]." 

£ve, 


Cur.  adv,  vult. 


Dec.  1. — Byrne,  J. — The  question  to  be 
determined  is  whether  the  defendant  is 
entitled  to  retain  the  amount  for  his  own 
benefit  or  is  liable  to  account  for  it  as  part 
of  the  testator's  estate.  This  depends  upon 
whether  there  was  or  was  not  a  complete 
gifb  or  equitable  assignment  of  the  amount 
due  from  the  bank.  For  the  plaintiff 
it  is  argued  that  the  indorsement  on 
the  receipt  was  a  mere  authority  to  pay, 
equivalent  to  a  cheque  or  order  to  pay,  and 
revoked  by  the  death  of  the  donor  before 
being  acted  upon,  and  that  the  transaction 
did  not  amount  to  a  complete  gift  or  equit- 
able assignment ;  while  for  the  defendant 
it  is  argued  that  there  was  a  complete 
equitable  assignment  when  the  document 
indorsed  was  handed  over  to  the  defen- 
dant, or  that,  even  if  the  gift  was  not  then 
complete,  it  became  so  on  the  death  of  the 
testator,  when  the  defendant's  appoint- 
ment as  executor  took  effect. 

The  deposit  receipt  is  clearly  not  a 
negotiable  instrument,  nor  by  the  terms 
of  the  deposit  could  cheques  be  drawn 
against  it.  And  I  think  that  the  order 
to  pay,  being  indorsed  on  the  receipt, 
sufficiently  identifies  the  fund  to  be 
paid  as  being  the  fund  referred  to  in 
the  receipt.  It  does  not,  in  my  opinion, 
&11  within  the  class  of  cases  in  which  the 
direction  has  been  held  to  be  a  mere 
mandate  from  a  principal  to  his  own  agent 
to  pay  a  debt  out  of  a  certain  fund,  which 
is  revocable  by  death.  It  is  addressed  to 
the  debtor  or  holder  of  the  fund. 

The  general  principles  relating  to  volun- 
tary settlementia  and  declarations  of  trust 
are  clearly  summarised  in  the  judgment 
of  Lord  Justice  Turner  in  Mihroy  v.  Lord 
[l862],*3  ^Qju  which,  for  the  purposes  of 
'the  present  case,  I  need  only  read  a  short 
passage  :  ««  J  take  the  law  of  this  Court  to 
'be  well  settled,  that,  in  order  to  render  a 
voluntary  settlement  valid  and  effectual, 

<n)  33  W.  R.  163. 

(12)  60  L.  J.  Cb.  Ill ;  [1891]  1  Ch.  82. 

(13)  31  L.  J.  Ch.  798 ;  4  De  G.  F.  &  J.  264. 


the  settlor  must  have  done  everything 
which,  according  to  the  nature  of  the 
property  comprised  in  the  settlement,,  was 
necessary  to  be  done  in  order  to  transfer 
the  property  and  render  the  settlement 
binding  upon  him."  It  is,  I  think,  clear 
that  the  test  is  whether  anything  remains 
to  be  done  by  the  donor — ^not  by  the 
donee — see  Forteecue  v.  BameU  [l834]  ^* 
and  Donaldson  v.  Donaldson  [l854]  ^'^ — 
and  the  fiict  that  notice  was  not  given  to 
the  bank  does  not  render  the  gift  in- 
complete— ^see  Patrick,  In  re;  BiUs  v. 
Tatham  ^^ — although  the  omission  to  give 
notice  might  under  some  circumstances 
enable  a  better  title  to  the  subject-matter 
of  the  gift  to  arise  in  a  third  person. 

In  the  present  ca&e  the  donor  appears 
to  me  to  have  done  everything  required 
to  be  done  by  him  necessary  to  transfer 
the  debt  or  fund  to  the  defendant.  He 
gave  an  order  to  pay,  indorsed  on  the 
document,  without  the  production  of 
which  the  bank  would  not  pay,  and  he 
handed  over  the  document  itself  to  his 
son,  thereby  putting  it  out  of  his  own 
power  to  claim  the  money.  It  was  not 
necessary  to  give  notice  to  the  bank,  and 
if  it  had  been,  it  would  devolve  upon  the 
donee,  and  not  upon  the  donor,  to  give  it. 
Had  the  defendant  applied  to  the  bank 
for  payment  the  bank  would  have  paid 
him  on  production  of  the  receipt  and 
indorsement,  subject  to  being  satisfied  of 
the  genuineness  of  the  signature  to  the 
indorsement.  To  operate  as  an  equitable 
assignment  no  particular  form  of  words  is 
required  in  the  document — an  engage- 
ment or  direction  to  pay,  out  of  a  debt  or 
fund,  a  sum  of  money,  constitutes  an 
equitable  assignment,  though  it  does  not 
operate  as  an  assignment  of  the  whole 
fund  or  debt  (per  Lord  Justice  Chitty  in 
Durham  Brothers  v.  Robertson  [l898]  **), 
and  a  direction  to  pay  the  whole  debt 
constitutes  an  equitable  assignment  of  the 
whole  debt. 

I  think,  therefore,  that  the  defendant 
is  entitled  to  succeed  on  this  ground; 
but,  even  assuming  the  gift  to  have  been 
otherwise  incomplete,  I  think  that,  having 
regard  to  the  reasoning  upon  which  the 

(U)  3  L.  J.  Ch.  106;  3  Myl.  &  K.  36. 

(16)  23  L.  J.  Ch.  788  ;  Kay,  711. 

(16)  67  L.  J.  Q.B.  48 1;  [1898]  1  Q.B.  763. 
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decision  of  Sir  George  Jessel  in  Strong  v. 
Bird^  ifl  founded,  it  would  be  impossible 
to  say  tbat  the  operation  of  the  appoint- 
ment of  the  defendant  as  executor  was 
not  to  complete  the  title,  unless  I  were  to 
reject,  at  all  events,  some  part  of  such 
reasoning.  The  actual  decision  in  Strong 
V.  Bird^  has  been  followed  by  Mr.  Justice 
Stirling  in  AppUbee,  In  re;  Leveaon  v. 
BealeSy^^  a  case  in  which  the  executor  had 
not  proved  the  will.  I  see  no  ground  for 
saying  that  the  reasoning  in  Strong  v. 
Bird^  is  not  applicable  in  the  present 
case.  In  Moore  v.  Ulster  Banking  Co} 
it  was  sought  to  make  out  that  there  had 
been  an  effectual  transfer,  but  the  attempt 
failed  because  the  instrument  was  not 
negotiable,  and  there  was  no  order  or 
direction  to  pay. 

I  must  add,  with  reference  to  the  evi- 
dence, that  the  only  witness  in  support  of 
the  claim  was  the  son,  and  if  I  had  not 
been  quite  satisfied  as  to  the  truth  of 
what  he  said,  corroborated  as  his  evidence 
was  by  the  documents,  I  might  have 
required  stricter  evidence  as  to  the  illness 
of  another  person  who  was  present  during 
a  part  of  the  interview.  But  I  am 
satisfied  that  the  son  spoke  the  truth,  and 
do  not  think  it  necessary  to  call  further 
evidence.  There  is  no  absolute  rule  as  to 
corroboration  in  case  of  a  claim  against 
the  estate  of  a  deceased  person  being 
actually  necessary. 


Solicitors—S.  W.  Johnson  &  Son,  agenta  for 
Fisher,  Jesson  &  Wilkins,  Ashby-de-la-Zouch, 
for  plaintiff;  Kingsford,  Dorman  &  Co., 
agents  for  Smith,  Mammatt,  Hale  &  Quarrell, 
Ashby-de-la-Zonch,  for  defendant. 


[Reported  by  F,  Gould,  Esq^ 
Barrister -at'Laiv. 


HATLES  V,  PEASE. 


Stirling,  J.  ^ 

1898. 
Oct.  27, 28. 
Nov.  1,2,  3. 1 

1899. 
Feb.  4. 

Mifiea  and  MineraU — Right  to  Use  Sur- 
face for  Winning — Compensation  to  Sur- 
Jace-ovmer — Indosure  Act — Construction, 

An  Tndosure  Act  enacted  that  ''  nothing 
in  this  Act  contained  shall  prejudice  lessen 
or  defeat  the  right  title  and  interest'* 
of  the  ovmer  of  the  royalties  ^^of  in  or 
to  Uie  royalties  incident  or  belonging 
to  the  said  common  .  .  .  hut  the  said** 
ovmer  ^^  his  Iieirs  and  assigns  and  all 
and  every  person  or  persons  claiming 
under  or  in  trust  for  him  or  them  .  .  .  amd 
all  stusceeding  owners  thereof  .  .  .  shall 
and  may  at  all  tim^ forever  hereajier  hold 
and  enjoy  all  rents  perquisites  profits 
mines  quarries  waifs  estrays  and  other 
royalties  and  jurisdictions  whatever  to  the 
owner  of  the  royalties  .  .  .  incident  appenr 
dant  and  belonging  or  appertaining  .  .  .  tn 
as  full  ample  and  beneficial  manner  to  aU 
intents  and  purposes  as  he  or  they  could  or 
might  have  held  and  enjoyed  the  same  in 
case  this  Act  had  not  been  made,  provided 
always  .  •  .  that  in  case  the  .  .  .  oumer 
or  ovmer s  for  the  time  being  of  the  royalties 
,  .  .  or  any  person  or  persons  claiming 
under  him  or  them  shall  after  **  the  ''  indo- 
sure  .  .  .  work  any  mine  or  mines  lying 
wUhvn  or  under  any  of  the  .  .  .  aUofmienis 
or  indosures  then  and  in  such  case  such 
person  or  persons  so  working  the  same  shaU 
make  reasonable  satisfaction  for  the  dam- 
age and  spoil  of  ground  occasioned  thereby 
to  the  person  or  persons  who  shaU  be  in 
possession  of  swch  ground  at  the  time  or 
times  of  such  danhage  or  spoil**: — Held, 
thai,  on  the  true  construction  of  the  Act, 
the  owner  of  the  royalties  was  entitled 
to  use  the  surface  of  any  particidar  allot- 
ment, so  far  as  was  reasonably  necessary,  for 
the  purpose  of  winning  the  minerals  lying 
under  not  only  that  allotment  but  also  any 
other  aUotment,  and  accordingly  to  sink 
pits  amd  use  existing  pits  and  put  up 
machinery  on  tlte  particular  aUotment,  but 
not  to  use  eocisting  engine-houses,  engines, 
or  shops  which  were  the  property  of  the 
surface  oumer. 
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Love  V.  BeU  (52  L.  J.  Q.B.  290; 
53  ib.  257 ;  10  Q.B.  D.  547 ;  9  App.  Cas. 
286)  cofuidered  and  allied. 

Special  Cafie  stated  by  consent  of  parties 
for  the  opinion  of  the  Court  pursuant  to 
Order  XXXIV.  rule  1  of  the  Rules  of  the 
Supreme  Court. 

1.  In  1764  William  Campbell  was 
owner  of  an  ancient  freehold  estate  within 
the  township  of  Crook  and  Billyrow  in  the 
county  of  Durham,  and  as  appurtenant  to 
that  estate  was  entitled  to  a  right  of 
common  upon  Crook  and  Billyrow  Com- 
mon in  the  parish  of  Brancepath. 

3.  By  an  Inclosure  Act  (4  Geo.  3. 
c.  zlv.^)  the  common  was  divided  and 

(1)  The  Act  in  question  was  intitnled  "  An 
Act  for  dividing  and  inclosing  a  certain  moor 
or  common  in  the  township  of  Crook  and  Billy- 
row  within  the  parish  of  Brancepeth  in  the 
county  of  Durham." 

The  preamble  recited  that  "  there  is  within 
the  village  vill  or  township  of  Crook  and  Billy- 
row  ....  a  moor  or  common  containing  by  esti- 
mation 1500  acres  of  ground  and  upw£^ds,"and 
that  "  Farrer  Wren  Esquire  is  the  owner  of  the 
soil  and  inheritance  and  royalties  of  the  said 
common." 

By  claoae  1  Commissioners  were  appointed 
to  &vide  and  allot  the  common  *'  amongst  the 
said  Farrer  Wren  and  the  several  persons  en- 
titled to  right  of  oommon  on  the  said  common 
in  the  manner  and  subject  to  the  rules  orders 
aod  directions  in  and  by  this  Act  ordered 
directed  and  appointed.** 

Clause  2  directed  a  survey  to  be  made. 

Clause  3  directed  the  Commissioners  "  to  set 
out  assign  and  allot  unto  the  said  Farrer  Wren 
as  a  compensation  for  his  right  and  interest  in 
and  to  the  soil  of  the  said  common  and  his  con- 
sent to  the  division  and  inclosure  of  the  same 
one  fuU  sixteenth  part  (quantity  and  quality 
considered)  in  one  entire  plot." 

By  clause  4  the  residue  was  to  be  divided 
<*  amongst  the  several  persons  having  a  right 
of  common  "  in  proportion  to  the  yearly  rent  of 
all  their  lands  bouses  and  so  forth. 

Clause  8  directed  the  Commissioners  to  "  set 
out  and  appoint  a  part  or  parts  of  the  said 
oommon  for  a  common  quarry  or  common 
quarries  *'  and  for  certain  other  purposes. 

Clause  9  directed  the  Commissioners  to  make 
an  award. 

Clause  15  enacted  as  follows :  "  Nothing  in 
this  Act  contained  shall  prejudice  lessen  or 
defeat  the  right  title  and  interest  of  the  said 
Farrer  Wren  of  in  or  to  the  royalties  incident 
or  belonging  to  the  said  common  of  Crook  and 
Billyrow  aforesaid  but  the  said  Farrer  Wren 
lu8  heirs  and  assigns  and  all  and  every  person 
uid  persons  claiming  under  or  in  trust  for  htm 


inclosed  amongst  one  Farrer  Wren  as 
being  the  owner  of  the  soil  and  royalties 
of  the  common  and  the  several  persons 
entitled  to  right  of  common  thereon,  in- 
cluding W.  Campbell. 

3.  One  sixteenth  part,  amounting  to 
136  a.  15  p.,  was  allotted  to  F.  Wren  as 
compensation  for  his  right  and  interest  in 
the  soil  of  the  common ;  and  of  the  residue, 
which  was  allotted  amongst  persons  having 
right  of  common,  47  a.  29  p.  or  there- 
alx)uts  were  allotted  to  W.  Campbell. 
(The  portion  so  allotted  to  the  said 
W.  Campbell  is  hereinafter  called  "the 
said  allotment.")  The  plaintiffs  were  the 
successors  in  title  of  W.  Campbell. 

5.  The  defendants  were  the  lessees  of 
the  mines  and  minerals  under  the  common 


or  them  as  owner  or  owners  of  the  royalties  of 
such  common  and  all  succeeding  owners  thereof 
for  the  time  being  shall  and  may  at  all  times 
for  ever  hereafter  hold  and  enjoy  all  rents  per- 
quisites profits  mines  quarries  waifs  estrays 
and  other  royalties  and  jurisdictions  whatsoever 
to  the  owner  of  the  royalties  of  the  said  com- 
mon incident  appendant  and  belonging  or  apper- 
taining (other  than  such  common  quarries 
liberty  of  digging  clay  and  right  of  common 
as  could  or  might  be  claimed  by  him  or  them 
respectively  as  owner  or  owners  of  the  soil  and 
inheritance  of  the  said  common  or  otherwise  in 
and  upon  the  said  common  so  to  be  inclosed 
as  aforesaid)  in  aa  full  ample  and  beneficial 
manner  to  all  intents  and  purposes  as  he  or 
they  could  or  might  have  held  and  enjoyed  the 
same  in  case  this  Act  had  not  been  made.*' 

Clause  16  provided  "that  in  case  the  said 
Fairer  Wren  or  the  owner  or  owners  for  the 
time  being  of  the  royalties  of  the  said  vill 
village  or  township  or  any  person  or  persons 
claiming  under  him  or  them  shall  after  such 
inclosure  made  as  aforesaid  work  any  mine  or 
mines  lying  within  or  under  any  of  the  said 
allotments  or  inclosures  then  and  in  such  case 
such  person  or  persons  so  working  the  same 
shall  make  reasonable  satisfaction  for  the 
damage  and  spoil  of  ground  occasioned  there- 
by to  the  person  or  persons  who  shall  be  in 
possession  of  such  ground  at  the  time  or  times 
of  such  damage  or  spoil." 

Clause  17  provided  that  it  should  be  lawful 
"  for  the  owners  and  occupiers  of  the  said  allot- 
ments ....  to  win  and  get  stones  and  clay  for 
bricks  or  tiles  or  any  other  purpose  within  their 
respective  allotments  and  also  to  get  stones 
within  the  said  common  quarries  to  be  set  out 
as  before  mentioned  for  the  use  of  their  said 
allotments  and  also  of  their  several  ancient 
inclosures  and  to  be  entitled  to  all  woods  under- 
woods and  trees upon  their  respective 

allotments.*' 
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by  virtue  of  leases  granted  to  them  by  the 
successors  in  title  of  F.  Wren. 

6.  By  an  agreement  of  February  12, 
1881,  and  made  between  the  plain tifib  of 
the  one  part,  and  the  defendants  of  the 
other,  the  plaintiffs  agreed  to  lease  the 
coal  under  the  ancient  freehold,  together 
with  full  power  and  authority  for  the 
defendants  to  use  the  surface  of  the  said 
allotment  for  winning,  working,  or  lead- 
ing away  either  the  ancient  freehold 
minerals,  or  the  minerals  out  of  any 
adjoining  royalty.  The  term  and  interest 
given  and  the  powers  created  were  sur- 
rendered to  the  plaintiffs  by  the  defen- 
dants on  May  13,  1896. 

7.  The  defendants  or  their  predecessors 
in  title  at  different  times  had  sunk  on  the 
said  allotment  pits  or  shafts  and  erected 
works  for  winning  and  working  coal. 

8.  The  pits  and  works  since  1881  and 
until  May  18,  1896,  had  been  used  for 
getting  and  drawing  coals  not  only  from 
the  ancient  freehold  and  the  said  allot- 
ment, but  also  other  coal  from  other  allot- 
ments being  parts  of  the  common,  which 
other  coal  when  brought  to  bank  had  been 
led  over  the  said  allotment. 

9.  Since  May  13,  1896,  the  defendants 
had  been  altering  their  arrangements  at 
the  pits  with  a  view  to  the  future  work- 
ing of  coal  underlying  other  parts  of  the 
common,  not  being  a  part  of  the  said 
allotment,  and  claimed,  by  virtue  of  the 
provisions  of  the  Act,  the  right  to  go  upon 
the  surfiaxie  of  the  said  allotment  at  all 
times  for  all  purposes  incidental  to  the 
using  of  and  to  use  the  pits  and  works  ^ 
on  the  surface  of  the  said  allotment  to 
win,  work,  and  carry  away  coal  and  other 
minerals  lying  under  the  said  allotment 
and  also  lying  under  other  parts  of  the 
common. 

10.  The  plaintiffs  contended  that  the 
Act  did  not  give  the  defendants  the  right 
to  use  the  surface  of  the  said  allotment 
for  any  of  the  purposes  aforesaid,  and  that 
the  right  of  the  defendants,  if  any,  was 
limited  to  purposes  connected  with  win- 
ning minerals  under  the  said  allotment, 
and  not  under  land  other  than  the  said 
allotment. 

(2)  At  the  Bar  they  also  claimed  to  fcink 
additional  pits,  and  the  case  was  dealt  with  on 
that  footing  by  the  Court. 


11.  The  defendants,  on  the  other  hand, 
contended  that  they  were  entitled  to  use 
the  sur&ce  for  all  purposes  incidental  to 
winning  coal  under  any  part  of  the 
common. 

The  questions  for  the  opinion  of  the 
Court  were : 

1 .  Whether  the  defendants  were  entitled 
under  the  provisions  of  the  Act  to  use  the 
surface  of  the  said  allotment  and  the  works 
thereon  for  any,  and,  if  so,  which,  of  the 
purposes  specified  in  paragraph  9. 

2.  If  the  Court  should  be  of  opinion 
that  the  defendants  were  not  entitled  to 
use  the  surface  of  the  said  allotment  for 
any  of  the  purposes  specified,  then  the 
Court  should  grant  an  injunction  to  i*e- 
strain  the  defendants  from  using  the  sur- 
face except  for  the  purposes  declared  by 
the  judgment  of  the  Court  to  be  autho- 
rised by  the  Act. 

3.  The  Court  to  have  power  to  order 
either  party  to  pay  the  costs  in  such  pro- 
portions as  to  the  Court  might  seem 
proper. 

Upjohn,  Q.C,  and  JET.  F.  Manisti/j  for  the 
plaintiffs. — This  case  is  governed  by  that 
class  of  cases  of  which  Love  v.  BeR  [l884]  * 
is  the  most  recent  example.  In  Btiocleuch 
(Duke)  V.  Wakefield  [l87o],^  where  it  was 
held  that  the  lord  was  entitled  to  work  the 
mines  to  the  utter  destruction  of  the  land 
above,  the  words  of  reservation  were  much 
stronger  and  fuller  than  anything  there  is 
here.  Prima  facUy  the  surface  owner  has 
a  right  to  the  enjoyment  of  his  property, 
and  the  burden  is  on  the  mine  owner  to 
shew  the  contrary — BeU  v.  Dudley  {Earl) 
[l894].^  That  case  sums  up  Zow  V.  ^eW' 
and  that  class  of  cases.  The  proper 
answer  to  the  defendants'  claim  is  that 
they  are  entitled  to  do  only  such  acts  as 
do  not  substantially  interfere  with  the 
enjoyment  of  the  surface  by  the  plaintiffs 
and  their  tenants — London  and  NortJi- 
Western  Railway  v.  Evans  [l892].^  The 
Legislature  does  not  confiscate  a  person's 
property  without     compensating    him — 

(3)  62  L.  J.  Q.B.  290;  53  ib.  257;  10  Q.B.  D. 
547 ;  9  App.  Cas.  286. 

(4)  39  L.  J.  Ch.  441 ;  L.  R.  4  H.L.  377. 

(5)  64  L.  J.  Ch.  291. 

(6)  62  L.  J.  Ch.  1 ;  [1893]  I  Ch.  16. 
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Bradford  Corporation  v.  Ptcklei  [l895].^ 
The  nature  of  the  right  claimed  by  the 
defendants  is  that  of  an  easement  or 
servitude  over  the  freehold  of  the  plaintiffs 
— Eamaay  v.  Blair  [l876]  ®  and  Dand  v. 
Kingscote  [i84o].^  Such  an  easement  can 
only  be  established  by  ezpre&s  words  of 
grant  or  by  right  of  necessity.  The  mere 
reservation  of  mines,  apart  from  necessity, 
gives  no  rights  over  the  sur&ce — Harris 
V.  Ryding  [1839].^°  There  is  no  claim  of 
necessity  here ;  the  right  claimed  is  claimed 
under  words  of  reservation — Durham  and 
Sunderland  Railway  v.  Walker  [l842]J^ 
In  Gerard  (Lord)  and  London  amd  Norih- 
Western  Railway^  In  re  [l895],^*  Lord 
£sher,  M.B.,  and  Bigby,  L-J.,  base  the 
right  on  the  ground  of  necessity. 

[Stibiing,  J. — I  understand  your  argu- 
ment on  section  15  j  but  does  not  sec- 
tion 16  help  the  other  side  1] 

The  compensation  clause  does  not  in- 
crease the  rights  reserved  by  the  reserva- 
tion clause.  The  large  quantity  of  land 
which  was  awarded  to  the  lord  by  way  of 
compensation  for  his  interest  in  the  soil 
shews  that  he  was  only  to  have  surface- 
access  to  the  mines  from  the  land  in  his 
own  possession. 

[They  referred  also  to  Midgley  v. 
Richardson  [1845].*^] 

Grosvenor  Woods,  Q.C,,eLiid  W,A.  Meek, 
for  the  defendants. — In  construing  an  Act 
you  must  look  at  surrounding  circum- 
stances— Eastman  Photographic  Co,  v. 
Comptroller  of  Patents  [l898].^*  So  far  as 
possible  an  Act  will  be  construed  so  as  not 
to  confiscate  the  property  of  a  subject,  at 
least  without  compensation — Maxwell  on 
Statutes  (3rd  ed.),  p.  399;  London  and 
North-Westem  Railway  v.  Evamjs^  and 
Bradford  Corporation  v.  PiddesJ  To  refuse 
the  defendants'  claim  would  be  to  confis- 
4ate  their  property  in  the  mines.  The 
Legislature  meant  the  power  to  work  them 
to  be  a  necessary  implication — Pretty  v. 
SoUy  [l859]  1*  and  Micklethwait  v.  Winier 

(7)  64  L.  J.  Ch.  759  ;  [1895]  A.C.  587. 

(8)  1  App.  Cas.  701. 

<9)  9  L.  J.  Ex.  279 ;  6  M.  &  W.  174. 
<10)  8  L.  J.  Ex.  181  ;  5  M.  &  W.  60. 
(II)  11  L.  J.  Ex.  440;  2  Q.B.  940. 
<12)  64  L.  J.  Q.B.  260;  [1895]  1  Q.B.  459. 

(13)  15  L.  J.  Ex.  257 ;  14  M.  &  W.  596. 

(14)  67  L.  J.  Oh.  628;  [1898]  AC.  571. 
<15)  26  Beav.  606. 


[i85i].*^  Where  a  grant  or  reservation  is 
made  in  words  which  are  ambiguous,  and  is 
followed  by  an  exception,  you  must  look 
at  the  language  of  the  exception  to  see 
what  light  is  thrown  by  it  on  the  grant  or 
reservation — Jersey  {Earl)  "v,  Neath  Guar- 
dians [1889].^^ 

[They  also  mentioned  Eardley  v. 
Granville  [iSTsV*] 

What  must  be  taken  to  be  the  nature 
of  the  working  power  reserved  by  the 
Act  1  The  plaintiffs  say  it  must  be  only 
a  power  of  necessity.  The  real  answer  is 
that  if  you  authorise  a  principal  work  to 
be  done  you  authorise  all  that  is  reason- 
ably incidental  to  the  doing  of  it — Sm^dl 
v.  Smith  [l884y^  Cardigan  (Earl)  v. 
Armitage  [i823j,^®  Gerard  {Lord)  and 
London  and  North-Western  Railway y  In 
re,*'  Raifnsay  v.  Blair ^^  and  Love  v.  BeU,^ 

There  being,  then,  an  implied  power  of 
working,  not  limited  to  a  power  of  neces- 
sity, it  is  not  to  be  confined  to  a  particular 
mode  of  working,  but  may  be  exercised  in 
any,  so  long  as  it  is  a  reasonable,  way — 
Rogers  v.  Taylor  [1857].'* 

As  to  the  compensation  clause,  it  is 
said  on  the  other  side  that  it  provides 
merely  for  temporary  damage.  The  de- 
fendants answer  that  the  satisfaction  is  to 
be  "  reasonable,"  and  the  fullest  satisfac- 
tion would  be  that.  This  is  not  a  case  of 
recovery  once  for  all;  in  the  case  of  a 
continuing  injury  you  may  recover  toties 
quoties — Barley  Colliery  Co.  v.  Mitchell 

[1886]." 

[They  also  referred  to  Att,-Gen,  v. 
Welsh  GraniU  Co,  [l887].23] 

With  regard  to  Love  v.  BeU^  and  that 
class  of  cases — ^which  were  all  questions 
of  letting  down  the  surface — the  sound 

Principle  is  stated  in  Richards  v.  Jenkins 
1868],^*  and  it  is  this :  that  a  grant  or 
reservation  of  mines  in  general  terms 
confers  a  right  to  work  the  mines,  subject 
to  the  obligation  of  leaving  a  reasonable 
support  to  the  surface  as  it  exists  at  the 

(16)  20  L.  J.  Ex.  313 ;  6  Ex.  644. 

(17)  58  L.  J.  Q.B.  573  ;  22  Q.B.  D.  555. 

(18)  45  L.  J.  Ch.  669 ;  3  Ch.  D.  826. 

(19)  10  App.  Caa.  119. 

(20)  2  B.  &  C.  197. 

(21)  26  L.  J.  Ex.  203 ;  1  H.  &  N.  706. 

(22)  55  L.  J.  Q.B.  529  ;  11  App.  Cas.  127. 

(23)  35  W.  R.  617. 

(24)  17  W.  R.  30. 
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time  of  such  grant  or  reservation.  Letting 
down  the  surface  is  a  thing  per  86,  Once 
let  down  it  cannot  he  restored.  But  that 
is  not  so  with  other  surfsu^  damage.  No 
douht  the  maxim  Sio  utere  iuo  ui  cUienum 
non  Icedaa  is  applicable  to  the  defendants, 
but  the  ttio  is  the  mines  plus  the  right 
of  working,  the  alienum  being  the  sur- 
face ;  the  fallacy  of  the  argument  of  the 
plaintiffs  is  that  they  try  to  represent  the 
tuoaa  being  the  mines  only.  Afmnming 
the  view  that  no  permanent  injury  may 
be  done,  nothing  the  plaintifiGs  propose  to 
do  is  a  permanent  injury.  The  plaintiffs' 
action  is  an  attempt  on  the  part  of 
persons  having  a  very  small  interest  to 
very  materiaUy  affect  the  right  to  the 
minerals. 

Upjohn,  Q.C,  replied. 

Cur,  adv,  vuU, 

Fd>.  4,  1899.— Stirling,  J.— The  plain- 
tiff are  owners  of  a  piece  of  land  allotted 
under  an  Inclosure  Act  to  one  William 
Campbell  in  respect  of  an  ancient  freehold 
estate,  the  owners  of  which  were  entitled  to 
a  right  of  common  over  Crook  and  Billyrow 
Common,inthe  parish  of  Brancepeth,  Dur- 
ham. The  defendants  are  lessees  of  the 
mines  and  minerals  under  the  common, 
and  entitled  to  exercise  the  rights  con- 
ferred by  the  Act  on  one  Farrer  Wren, 
therein  described  as  the  owner  of  the  soil 
and  inheritance  of  the  common,  to  whom 
there  was  directed  to  be  awarded  as  com- 
pensation for  his  right  and  interest  in  the 
soil  of  the  common  one  full  sixteenth 
part,  quantity  and  quality  considered,  and 
to  whom  an  allotment  was  made  accord- 
ingly. FHis  Lordship  referred  to  the  state- 
ment of  &LCts  and  questions  in  the  Special 
Case,  and  continued :]  It  is  to  be  observed 
that  question  (1)  is  directed  to  the  use 
"of  the  sur£Eice  of  the  said  allotment 
and  the  works  thereon,"  those  works 
being  existing  works.  Nothing  is  s^id  in 
the  Special  Case  as  to  the  right  to  sink 
additional  pits  or  the  right  of  making 
spoil  banks  upon  any  part  of  the  pro- 
perty. It  was  admitted  by  counsel  for 
the  defendants  that  the  defendants  in- 
tended to  sink  additional  pits,  and  they 
were  willing  that  the  opinion  of  the  Court 
should  be  token  as  to  that  right ;  but  they 
did  not  consent  to  any  amendment  of  the 


Case  or  to  giving  the  Court  power  to  decide 
any  question  as  to  the  right  to  deposit  the 
spoil.  And  under  those  circumstances  I 
propose  to  discuss — ^as,  indeed,  I  think  I 
cannot  avoid  discussing — the  question  as 
to  the  right  of  sinking  pits ;  but  as  to  the 
right  of  depositing  spoil  I  say  nothing. 
The  decision  turns  on  the  true  constmc- 
tion  of  the  Act.  [His  Lordship  referred 
to  the  material  portions  of  the  Act.^]  The 
question  arises  as  to  the  effect  to  be  given 
to  the  words  at  the  end  of  section  15. 

It  was  contended  on  behalf  of  the  plain- 
tiffs that  clause  1 5  operates  as  a  mere  reser- 
vation of  ownership  without  any  grant  of 
working  rights,  and  that  no  working  rights 
belonged  to  those  in  whose  fovour  the 
reservation  was  made,  except  such  as  were 
necessary  (in  a  legal  sense)  for  the  enjoy- 
ment of  the  minerals,  and  that  no  case  of 
necessity  had  been  made  out ;  and  that,  as 
to  clause  16,  its  object  was  to  compel  the 
owners  of  the  minerals  to  make  compensa- 
tion in  case  they  made  out  that  such 
necessity  existed.  In  my  opinion  this 
contention  is  not  well  founded.  It  appears 
to  me  to  give  too  little  effect  to  the  words 
at  the  dose  of  the  section,  and  to  be  con- 
trary to  the  opinion  expressed  by  the 
majority  of  the  Judges  who  had  to  con- 
sider the  case  of  Love  v.  Bdiy^  which  I 
shall  presently  have  to  deal  with.  More- 
over, as  regards  clause  16,  it  may  be  re- 
marked that  it  is  unusual  in  Acts  of 
Parliament  of  this  description  to  provide 
compensation  for  the  mere  exercise  of 
common-law  rights  such  as  rights  of 
necessity  would  be — see  the  remark  of 
Lord  Esher  in  AU.-Gen.  v.  Welsh  GranUe 
CoP 

The  main  contention,  however,  on  the 
part  of  the  plaintiffs  was  that  the  words 
were  not  sufficient,  on  their  true  construc- 
tion, to  confer  on  the  defendants  the 
rights  claimed  by  them ;  and  reference  was 
made  on  both  sides  to  Uie  law  as  laid  down 
by  the  various  Courts  before  whom  came 
the  case  of  Love  v.  BeUy^  in  which,  how- 
ever, the  point  to  be  decided  was  whether, 
under  somewhat  similar  words  in  another 
Inclosure  Act,  the  owner  of  the  minerals 
was  entitled  to  work  so  ajs  to  let  down  the 
surfiBU^e.  I  think  it  desirable  I  should 
refer  to  a  few  passages  in  each  of  the 
judgments  which  were  given.     In  that 
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case  an  Inclosure  Act  enacted  that  allot- 
ments should  be  made  to  the  persons 
having  a  right  of  common  upon  the  waste 
of  the  manor,  provided  that  nothing  should 
prejudice,  lessen,  or  defeat  the  title  and 
interest  of  the  lords  of  the  manor  to  and 
in  the  royalties,  but  that  the  lords  and 
their  successors  as  owners  of  the  royalties 
should  for  ever  hold  and  enjoy  all  "  rents, 
courts,  perquisites,  profits,  mines,  power 
of  using  or  granting  wayleave,  waife, 
estrays,  and  all  other  royalties  and  juris- 
dictions whatsoever  "  to  liie  owners  of  the 
manor  appertaining,  ''in  as  full  ample 
and  beneficial  manner  to  all  intents  and 
purposes  as  they  could  or  might  have  held 
and  enjoyed  the  same  in  case  this  Act  had 
not  been  made  " ;  provided,  further,  that  in 
case  the  lords  or  any  persons  daiming 
under  them  should  work  any  mines  lying 
under  any  allotment,  or  should  lay,  make, 
or  use  any  way  or  ways  over  any  allot- 
ment, such  person  so  working  the  mines, 
or  laying,  making,  or  using  such  way  or 
ways,  should  make  '^  satisfaction  for  the 
damages  and  spoil  of  glound  occasioned 
thereby  to  the  person  or  persons  who  shall 
be  in  possession  of  such  ground  at  the 
time  or  times  of  such  damage  or  spoil," 
such  satisfaction  to  be  settled  by  arbitra- 
tion and  '^  not  to  exceed  the  sum  of  5Z. 
yearly  during  the  time  of  working  such 
mines  or  continuing  or  using  such  way 
or  ways  for  every  acre  of  ground  so 
damaged  or  spoiled.''  So  a  limit  was 
placed  on  the  amount  of  compensation  to 
be  given,  which  does  not  exist  in  the 
present  case.  Lord  Justice  Baggallay 
says :  "  Upon  the  whole,  I  have  come  to 
the  conclusion  that  the  rights  reserved  by 
this  proviso  to  the  dean  and  chapter,  or 
other  the  owners  for  the  time  being  of  the 
royalties  of  the  manor,  are  the  fullest  and 
most  ample  rights  of  getting  the  minerals 
underlying  the  several  allotments  of  por- 
tions of  the  moor  which  are  consistent 
with  the  tenure  by  which  such  allotments 
are  held;  but  that  such  rights  do  not 
extend  to  authorise  them,  in  getting  such 
minerals,  to  disturb  or  let  down  the  sur&ce 
of  finehold  allotments.''  The  present  Master 
of  the  Bolls  (then  Lord  Justice  lindley) 
ttys :  '<  Construing  the  statute  by  the 
light  of  former  decisions,  I  am  of  opinion 
that  the  short  legal  efiect  of  the  Act  is  to 


convert  the  commoners  into  owners  of  the 
surface,  subject  to  such  rights  of  inter- 
ference as  are  clearly  reserved  to  or 
conferred  by  the  Act  upon  the  lords  of 
the  manor.  On  the  other  hand,  the  Act 
reserves  to  the  lords  the  mines  and  the 
right  to  hold  and  enjoy  them  as  owners, 
but  with  no  additional  rights  except  such 
as  are  clearly  reserved  or  conferred  by  the 
Act  itself,  and  I  cannot  find  any  right  to 
let  down  the  sur£ekoe  reserved  or  conferred 
in  sufficiently  clear  language  to  justify 
the  lords  in  so  working  their  mines  as  to 
let  the  surface  down."  In  the  House  of 
Lords,  Lord  Selbome  asks,  ''What  is 
there  in  that  clause  of  reservation  which 
can  possibly  be  relied  on  as  depriving  the 
freeholder  to  whom  an  allotment  has  been 
made  of  the  right  of  support  to  his  free- 
hold )  The  only  words  which  have  been 
insisted  upon  as  capable  of  having  that 
effect  are  the  words,  'in  as  full,  ample, 
and  beneficial  manner  to  all  intents  and 
purposes  as  they  could  or  might  have 
held  and  enjoyed  the  same '  (which  means, 
as  I  understand  it,  held  and  enjoyed  those 
rights,  titles,  and  interests  which  are  re- 
served) '  if  this  Act  had  not  been  made.' 
Applying  that  to  the  mines,  although  it 
is  not  more  applicable  to  the  mines  than 
to  any  other  subject,  I  quite  agree  that  it 
at  least  carries  so  much  as  this,  that  they 
were  with  the  mines  to  have  all  usu^ 
powers  and  sur^e  privileges  for  working 
them.  Supposing  in  the  clause  of  reser- 
vation these  wonis  had  been  expressly 
inserted,  '  reserving  the  mines  and 
minerals  with  all  usual  powers  and  sur- 
face privileges  for  working  them,'  would 
that  have  given  a  right  to  let  down  the 
surface  )  Would  that  have  destroyed  the 
freeholder's  right  of  support)  I  appre- 
hend that  it  clearly  would  not."  Lord 
Selbome  expresses  his  agreement  with 
Lord  Justice  Baggallay  that  the  "sub- 
stituted rights  are  not  given  with  power 
to  the  lord  to  take  them  away,  which  he 
could  not  have  done  with  regard  to  the 
original  rights,  and  that  this  reservation, 
if  it  stood  alone,  must  be  construed  subject 
to  the  sur&ce  rights  of  the  person  to 
whom  the  allotments  had  been  made." 
Then  Lord  Selbome  considers  the  proviso, 
and  says  :  "  It  is  contended,  however, 
that  the  usual  powers  of  working  mines 
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do  involve  some  right  of  interference  with 
the  surface ;  and  that  is  contemplated  by 
this  proviso.  But  why  should  more  be 
supposed  to  be  contemplated  ?  What  word 
is  there  which  shews  more  than  this,  that 
it  is  contemplated,  that  in  the  working  of 
mines,  as  well  as  in  the  use  of  wayleaves, 
there  may  be  some  interference  with  the 
€urfa€e,  in  respect  of  which  compeosation 
is  to  be  made  ?  That  would  necessarily 
follow  from  the  usual  powers  of  working ; 
but  this  consequence  which  is  now  sought 
to  be  established  would  not  follow  from 
the  usual  powers  of  working.  Why, 
therefore,  should  it  be  supposed  to  follow, 
because  the  effects  on  the  surface  which 
are  contemplated  are  provided  for  by  way 
of  compensation  1  The  whole  proviso,  in 
my  opinion,  is  satisfied  by  ordinary  sur- 
face damage,  such  as  might  arise  from  the 
exercise  of  usual  working  powers  "  Lord 
Watson  says :  "  No  compensation  is  pro- 
vided to  the  owner  of  the  surfiice,  who  is 
not  in  the  personal  occupation  of  it,  during 
the  time  of  working,  though  his  property 
may  be  permanently  injured ;  and,  even 
if  he  does  occupy  himself,  he  is  not  to  be 
compensated  for  any  damage  accruing  (as 
for  instance  from  subsidence)  after  the 
workings  have  ceased.  A  compensation 
clause,  in  these  terms,  so  far  from  sug- 
gesting or  supporting  the  inference  that 
the  mine-owner  was  to  have  power  to  let 
down  the  surface,  points  to  the  very 
opposite  conclusion.  I  think  it  must 
always  be  presumed  that  a  clause  provid- 
ing compensation  was  intended  to  cover 
the  damage  resulting  to  the  landowner 
from  the  exercise  of  the  powers  previously 
reserved  or  granted  to  the  owner  of  the 
mines.  It  is  not  the  proper  office,  nor  is 
it  presumably  the  intention  of  such  a 
clause,  to  define  or  extend  the  powers 
given  to  the  mine-owner ;  and  it  is  fre- 
quently ob  majorem  oatUdam,  and  in  the 
interest  of  the  landowner,  expressed  in 
comprehensive  terms,  so  as  to  include 
every  species  of  damages  which  may  re- 
sult from  operations  which  are  consistent 
with  giving  support  to  the  surfiwe.  The 
clause  may,  nevertheless,  be  so  expressed 
as  to  explain  the  character  and  extent  of 
these  powers,  as  was  the  case  in  Aspden 
V,  Seddon  [iSTs],^^  where  the  power  re- 
(26)  44  L.  J.  Ch.  359;  L.  B.  10  Ch.  394. 


served  to  the  mine-owner  was  to  work 
the  subjacent  minerals  without  entering 
upon  the  surface  of  the  lands.'  Lord 
Bramwell,  with  reference  to  the  clause 
reserving  to  the  dean  and  chapter  the 
right  to  hold  and  enjoy  the  mines  "  in  as 
full,  ample,  and  beneficial  manner  as 
they  could  or  might  in  case  this  Act 
had  not  been  made,"  says  :  **  it  is  clear  to 
me  that  that  does  not  relate  to  working, 
but  to  property.  The  section  begins  that 
the  title  of  the  dean  and  chapter  to  the 
royalties  incident  or  belonging  to  the 
manor  shall  not  be  prejudiced,  lessened,  or 
defeated  by  anything  in  the  Act,  ^but 
that '  they  as  owners  of  the  royalties  shall 
hold  and  enjoy  all  rents,  mines,  &c.,  to  the 
owners  of  the  manor  incident,  belonging, 
or  appertaining.  This  relates  to  property. 
The  power  of  working,  so  fetr  as  given,  is 
in  the  next  section."  Then  he  deals  with 
the  compensation  section,  which  follows, 
and  says  :  "  I  am  of  opinion,  however,  that 
the  damage  contemplated  is  temporary 
only,  a  damage  to  the  person  in  possession, 
not  to  any  reversioner  or  remainderman. 
The  statute  uses  the  present  participles 
*  working,'  *  laying/  *  making,'  *  using,'  and 
says  that  satisfaction  shall  be  made  for  the 
'  damage '  and  '  spoil  of  ground  *  occasioned 
thereby/  to  the  person  in  possession  at  the 
times  of  such  damage  and  spoil,  and  the 
damage  is  to  be  paid  yearly  during  ths 
time  of  working  or  continuing  or  using 
such  ways  for  every  acre  so  damaged. 
This  I  think  clearly  contemplates  tem- 
porary damage  during  the  working  from 
which  the  person  in  possession  alone 
suffers."  Later  he  goes  on  :  "I  am  not 
insensible  to  the  force  of  the  argument  of 
the  Solicitor-General.  He  says,  if  the 
argument  for  the  respondents  is  right, 
inasmuch  as  the  damage  from  a  spoil  bank 
or  a  shaft  is  permanent,  either  there  is  no 
right  to  sink  a  shaft  or  make  a  spoil  bank, 
or  the  Legislature  has  thought  that  com- 
pensation to  the  person  in  possession  was 
enough,  and,  if  so,  why  is  not  the  same 
true  of  subsidence,  it  being  always  the 
surface  which  is  iojured)  This  is  a  strong 
argument.  It  is  singular  that  no  express 
power  is  given  to  sink  shafts  or  deposit 
spoil.  Whether  this  matter  was  not 
thought  of,  or  the  right  was  supposed  to 
be  *  incident'  to  the  manor,  or  it  was 
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thought  that  damage  to  the  reversion 
from  shafls  and  spoil  was  not  of  sufficient 
consequence  to  the  reversioner  to  require 
compensation  to  be  provided,  I  cannot 
guess.  Perhaps  there  is  no  right  to  sink 
shafts  and  deposit  spoil.  I  think  there  is. 
But  it  does  not  seem  to  me  that  because 
no  provision  is  made  for  compensation  to 
the  reversioner  for  one  permanent  damage 
there  is  therefore  a  right  to  inflict  on  him 
another  one  which  may  damage  him  only, 
and  not  the  person  in  possession  during 
the  working." 

The  views  of  the  authorities  to  which 
I  have  referred  are  not  perhaps  altogether 
in  accord,  but  it  appears  to  me  that  the 
weight  of  authority  is  in  favour  of  the 
view  that  clauses  such  as  those  with 
which  I  am  dealing  were  meant  to  confer 
on  the  owner  of  the  mines  as  an  incident 
of  the  enjoyment  of  them  some  powers  of 
working  the  minerals,  though  the  extent 
of  those  powers  is  left  very  far  from  being 
completely  defined.  It  was  urged  that 
these  powers  ought  not  to  be  held  to 
extend  to  anything  which  would  operate 
as  a  destruction  of  the  sur&ce,  or  the 
permanent  exclusion  of  the  owner  from 
it ;  and  it  was  pointed  out  that  clause  16 
gives  no  compensation  to  the  owner  of 
the  surface,  but  only  to  the  person  or 
persons  for  the  time  being  in  posses- 
sion of  the  ground.  It  was  therefore 
contended  that  these  powers  ought  not  to 
be  held  to  include  a  power  of  sinking  a 
pit  for  the  purpose  of  winning  the 
minerals.  If  so,  the  powers  would  give 
little  more  than  rights  of  way  over  the 
surfuse.  I  cannot  think  that  the  con- 
struction is  so  limited.  I  think  that  the 
enjoyment  spoken  of  in  clause  15  is  not 
mere  barren  ownership  of  the  minerals 
in  the  bowels  of  the  ^urth,  but  includes 
the  winning  and  carrying  away  and  dis- 
posing of  them.  It  seems  to  me  that  a 
power  to  sink  pits  must  be  included  in 
the  "  usual  powers  and  surface  privileges 
for  working"  spoken  of  by  Lord  Sel- 
bome;  and  Lord  Bramwell  expressly 
states  his  opinion  to  be  that  under  the 
Act  in  question  a  right  to  sink  shafts 
was  included.  The  omission  of  the  Legis- 
lature to  provide  complete  compensa- 
tion for  damage  caused  by  sinking  pits 
has   not    been    considered    a    sufficient 


ground  for  holding  that  the  right  does 
not  exist — see  Goold  v.  Great  Western 
Deep  Coal  Co.  [i865].**  After  all,  it  may 
be  borne  in  mind  that  the  diameter  of  a 
pit  is  not  very  large,  and  the  amount  of 
soil  carried  away  in  constructing  it  may 
not  necessarily  be  very  great,  and  after 
the  pit  has  ceased  to  be  used  it  may  be 
either  filled  up  or  arched  over  and  the 
surface  restored,  so  that  it  can  be  enjoyed 
by  the  surfisuie-owner. 

In  my  judgment,  therefore,  th6  Legis- 
lature has  conferred  on  the  mine-owners 
all  such  powers  as  would  be  reasonably 
sufficient  to  enable  them  to  dig  and  carry 
away  the  minerals ;  and  it  follows  that  the 
mine-owners  are  entitled  to  dig  pits,  and, 
a  fortiori,  to  use  existing  pits.  It  appears 
to  me  also  to  follow  that  they  are  entitled 
to  fix  to  the  surfieux)  such  machinery  as 
may  be  reasonably  sufficient  to  drain  the 
mines  and  to  draw  the  minerals  to  the 
surface,  and  to  erect  such  buildings  as 
may  be  reasonable  for  the  protection  and 
effectual  working  of  such  machinery. 

The  Case,  however,  asks  the  opinion  of 
the  Court  whether  the  defendants  are 
entitled  (paragraph  7)  to  use  ceitain 
existing  works,  which  include  ''engine 
houses,  engines,  shops,  a  reservoir,  and 
other  works  for  winning  and  working 
coal."  These  works  were  erected  by 
the  defendants  while  they  were  tenants 
of  the  plaintiffs  under  the  agreement  of 
February  12,  1881.  That  agreement  has 
now  come  to  an  end,  and  the  works  in 
question,  being  affixed  to  the  soil,  have 
become  and  are,  as  I  understand,  the 
property  of  the  plaintiffs.  Now  the 
decision  in  Love  v.  Bdl^  was  that  the 
mine-owner  was  not  entitled  to  work  his 
minerals  so  as  to  destroy  or  cause  damage 
to  the  buildings  erected  on  the  surface. 
Still  less,  then,  would  he  be  entitled  to 
destroy  or  damage  such  buildings  in  the 
exercise  of  the  working  privileges  con- 
ferred upon  him  by  the  Act ;  he  could 
not,  for  example,  pull  down  a  house  in 
order  to  sink  a  pit.  Can  he  take  and  use^ 
for  the  purpose  of  working  the  minerals 
existing  buildings  or  fixed  machinery 
belonging  to  another  person  1  I  am 
not  aware  of  any  case  in  which  such  a 

(26)  2  De  G.  J.  &  S.  600,  608. 
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propositdon  has  been  laid  down.  Such  a 
power  would  not  be  usual,  and  could 
only,  I  think,  be  conferred  hy  express 
words.  It  appears  to  me  to  make  no 
difference  in  point  of  law  that  the  build- 
ings and  machinery  were  originally 
erected  by  the  mine-owner  under  a 
different  right,  if  they  have  in  £act  ceased 
to  be  his  property. 

In  my  opinion  the  first  question  ought 
to  be  answered  as  follows :  The  defen- 
dants are  entitled  to  use  the  sur&oe  of 
the  allotment  in  the  Special  Case  men- 
tioned for  the  purpose  of  sinking,  and  to 
sink,  pits  or  shafts  thereon,  and  for  all 
purposes  incidental  to  the  using  of,  and 
to  use,  such  pits  or  shafts  when  sunk, 
and  also  the  existing  pits  or  shafts,  to 
win,  work,  and  carry  away  coal  and  other 
minerals  lying  and  being  under  and  within 
the  allotment  in  the  Special  Case  men- 
tioned, and  also  lying  and  being  under 
and  within  other  parts  of  the  common, 
and  to  take  water  from  the  reservoir  in 
the  Special  Case  mentioned  for  the  purpose 
of  such  winning  and  working,  but  not  to 
use  any  of  the  enraie-houses,  engines,  or 
shops  in  the  Special  Case  mentioned,  being 
the  property  of  the  plaintiflfe.^^ 

It  follows  from  that  that  there  ought 
to  be  an  injunction  as  regards  the  user  of 
the  engine-houses,  engines,  and  shops; 
and  as  regards  the  costs,  I  think  each 
party  ought  to  bear  their  own. 


Solicitors — King,  Wigg  &  Co.,  agents  for  J.  & 
B.  D.  Proud,  Bishop  Auckland,  for  plaintiffs ; 
Howe  &  Rake,  agents  for  Lucas,  Hutchinson 
Sc  Meek,  Darlington,  for  defendants. 

{Reported  hy  Arthur  Lcncrenee,  Eiq^ 
Barriiter-at'Law. 


(27)  It  afterwards  appeared  that  the  engine- 
houses,  engines,  and  shops  had  been  erected  not 
during  the  defendants'  tenancy  under  the  plain- 
tiffs, but  subsequently,  and  were  accordingly 
the  property  of  the  defendants.  Though  this 
necessitated  a  change  in  the  drawing  up  of  the 
order,  the  judgment  as  delivered  is  published 
here  as  indicating  the  decision  on  the  point  of 
law. 


ElEkewich,  J.T  ,      • 

1899  ilaings  sbttleicent,   in 

Feb    22  I    ^^  '   ^^^^<i  ^'   RADCLIFFK, 

Trusted — Investment — Power  wUh  Con- 
sent of  TenaTU  for  Life  to  Lend  on  Personal 
Credit  without  Security — Advance  to 
Tenant  for  Life. 

Trustees  having  power  with  theconsenX 
of  the  tenant  for  life  to  lend  upon  personal 
credit  without  seourity  can  lend  trust 
money  on  the  personal  credit  of  the  tenant 
for  lifcj  provided  the  tenant  for  life  is  a 
person  to  whom  such  an  advance  might 
otherwise  be  prudently  made. 

The  contrary  statement  of  the  law  in 
Lewin  on  Trusts  (10th  ed.),  335^  dis- 
approved. 

Keays  v.  Lane  (Ir.  B.  3  Eq.  1)  dis- 
cussed. 

Judgment  in  Court  on  summons  in 
chambers. 

This  was  an  originating  summons  by 
the  tenant  for  life  under  an  indenture  of 
settlement  asking  that  the  trustees  might 
be  at  liberty  to  advance  to  her  upon  her 
personal  credit,  without  security,  the 
whole  or  any  part  of  the  trust  fund^  and, 
if  necessary,  for  administration. 

The  summons  was  heard  and  argued 
in  chambers,  but  the  Judge  delivered  a 
written  judgment  in  Court.  The  &cts 
sufficiently  appear  from  the  judgment. 
The  arguments  are  reported  ex  relatione. 

F.  G.  Champemowrue,  for  the  tenant  for 
life  and  trustees. — The  difficulty  arises  from 
a  passage  in  Lewin  on  Trusts  (10th  ed.), 
p.  335,  where  it  is  stated  that  "  trustees 
having  a  power,  with  the  consent  of  the 
tenant  for  life,  to  lend  on  personal  secu- 
rity, cannot  lend  on  personal  security  to 
the  tenant  for  life  himself."  Keays  v. 
Lams  [1869],^  which  is  cited  for  that  pro- 
position, does  not,  however,  bear  it  out. 
As  in  the  analogous  case  of  a  power  of 
sale,  the  power  to  consent  is  given  to 
the  tenant  for  life  for  her  own  benefit, 
and  she  is  not  in  any  fiduciary  position — 
Dieconson  v.  Talbot  [i87o].*  In  Picard  v. 
Anderson  [lS72],'  a  loan  made  on  personal 

(1)  Ir.  R.  3Bq.  1. 

(2)  L.  R.  6  0h.32. 

(3)  L.  R  13  Eq.  608. 
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security  before  the  date  of  the  settlement 
was  allowed  to  be  continued  on  the 
borrower  executing  a  bond. 

W,  S,  Ecutwood,  for  the  grandchildren. 
—In  Picard  v.  Anderion  '  the  borrower's 
capacity  to  consent  to  the  continuance  of 
the  loan  was  not  discussed.  In  consent- 
ing to  a  change  of  investment,  the  tenant 
for  life  is  in  a  fiduciary  position,  and  if 
the  tenant  for  life  refuses  to  give  such 
consent  in  a  proper  case,  as  where  the 
trust  funds  are  invested  on  inadequate 
security,  the  Court  can  dispense  with  it — 
Harrison  v.  Thexton  [I868].*  In  Keays  v. 
Lane  ^  the  Lord  Chancellor  said  that  the 
tenant  for  life  was  at  once  under  the 
limitations  of  the  settlement  as  cestui  que 
trust  and  trustee  bound  to  protect  the 
interest  of  the  children  with  reference  to 
the  disposal  of  the  trust  fund.  The  case 
is  accepted  as  an  authority  in  point  in  the 
text-books — Lewin  on  Trusts  (10th  ed.), 
p.  335,  and  Godefroi  on  Trusts^  p.  446. 

Feb,  22. — Ejskewich,  J. — ^For  a  reason 
which  will  presently  appear,  I  have 
thought  it  right  to  give  judgment  in 
Court  in  this  case  which  came  before  me 
in  chambers.  It  is  a  summons  by  the 
plaintiff,  Mrs.  Laing,  and  asks  for  an 
order  tbett  the  defendants,  the  trustees  of 
a  settlement  of  March  25,  1898,  may  be 
at  liberty  to  pay  her  upon  loan  and  upon 
her  personal  credit,  without  security,  the 
whole  or  any  part  or  parts  of  the  funds 
subject  to  the  trusts  of  the  settlement, 
and  the  question  is  whether  the  trusts  of 
the  settlement  justify  such  an  order.  The 
settlement  was  made  by  Mrs.  Laing  when 
she  was,  as  she  still  is,  a  widow.  It  was  a 
voluntary  settlement,  and  appears  to  have 
been  made  for  the  purpose  of  protecting 
the  settlor  against  the  importunities  of 
her  son.  The  subject-matter  of  the  settle- 
ment was  750Z.,  which  the  trustees  are 
directed  to  invest  in  their  names  in  one  of 
the  modes  there  mentioned,  or  upon  such 
personal  credit,  without  security,  as  the 
trustees  or  trustee  shall  in  their  or  his 
absolute  and  uncontrolled  discretion  think 
fit.  Then  follows  a  power  to  vary  the  in- 
vestments from  time  to  time  with  the 
consent  of  the  settlor  during  her  life,  and 
after  her  death  at  the  discretion  of  the 
(4)  4  Jar.  (N.S.)  650. 
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trustees,  who  are  directed  to  hold  the 
trust  fund  upon  trust  for  the  settlor  for 
life,  then  upon  such  trusts  as  she  shall  by 
will  appoint,  and  in  default  of  appoint- 
ment upon  trust  for  all  or  any  of  the 
children  or  child  of  A.  W.  Laing,  the  only 
son  of  the  settlor,  who  being  sons  attain 
the  age  of  twenty-one  years,  or  being 
daughters  attain  that  age  or  marry. 
There  is  a  power  to  purchase  freehold, 
copyhold,  or  leasehold  hereditaments,  and 
to  manage  the  same,  and  also  a  power  to 
purchase  furniture  or  other  household 
effects  for  the  use  of  the  settlor,  or  to  pay 
to  her  for  the  purposes  aforesaid  the  trust 
fund  or  any  part  thereof,  but  so  that  the 
purchased  furniture  and  effects  shall  be 
held  upon  the  trusts  declared  of  the  trust 
fund.  These  powers  are  expressed  to  be 
exercisable  only  during  the  life  of  the 
settlor  and  upon  her  request  in  writing. 
It  is  provided  that  the  settlor  may  revoke 
the  settlement  at  any  time  after  the 
death  of  A.  W.  Laing.  I  understood  it  to 
be  stated  to  me  in  chambers  that  the  750^. 
had  been  invested  in  one  of  the  modes 
authorised  by  the  settlement,  but  I  cannot 
find  this  in  the  papers  before  me,  and  my 
judgment  proceeds  on  the  footing  that 
this  is  immaterial,  which  I  think  it  is. 

Mrs.  Laing  asks  the  trustees  to  advance 
her  the  whole  750Z.  without  security,  and 
the  question  is  whether  such  an  advance 
is  authorised  by  the  settlement  or  not.  A 
distinction  was  endeavoured  to  be  drawn 
between  an  original  investment  and  a 
change  of  investment,  on  the  ground  that 
the  latter  required  the  consent  of  the 
settlor,  and  that  she  could  not  properly 
consent  to  a  change  resulting  in  an  ad- 
vance to  herself,  and  reference  was  made 
to  Harrison  v.  Thexton,^  I  fail  to  see 
what  bearing  that  case  has  on  the  present, 
or  to  find  any  reason  why  the  trustees 
should  not  realise  an  existing  investment 
and  advance  the  money  to  the  settlor  with 
her  consent,  if  in  truth  they  could  have 
advanced  it  before  investment.  The  dis- 
tinction, as  already  stated,  is  to  my  mind 
immaterial. 

The  question  whether  an  advance  to 
the  lady  is  within  the  powers  of  the  settle- 
ment or  not,  is  one  of  a  different  character. 
If  no  authority  had  been  referred  to,  I 
should  have  had  no  hesitation  in  saying 
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that  it  was  authorised,  but  reference  was 
made  to  a  passage  in  Lewin  on  Trusts 
(lOth  ed.),  p.  335,  which  is  adverse  to  this 
view ;  and  it  was  for  this  reason  that  I 
determined  to  give   judgment  in    open 
Court.     The  statement  in  Lewin  is  this : 
'*  And  trustees  having  a  power,  with  the 
consent  of  the  tenant  for  life,  to  lend  on 
personal  security,  cannot  lend  on  personal 
security    to    the    tenant    for    life    him- 
self."     In  support    of   this    proposition 
a  note  refers  to  Keaya  v.  Lcme}     The 
note  also  mentions  that  a  tenant  for  life, 
whose  consent  is  necessary  to  the  exercise 
of  a  power  of  sale  by  trustees,  may  pur- 
chase from  the  trustees.     This,  no  doubt, 
is  correct,  as  will  be  seen  from  the  case  of 
Dicconaon  v.  Talbot,'^  but  the  suggestion 
is  that  the  advance  on  personal  security 
is  not  governed  by  the  same  considerations. 
My  opinion,  apart  from  authority,  being 
what  I  have  already  mentioned,  I  must 
examine  the  authority  cited  to  see  whether 
it  supports  the  proposition  in  the  text. 
Keaya  v.  Lane  ^  was  a  suit  against  a  trustee 
charging  him  with  breach   of  trust  by 
lending  part  of  the  trust   funds  to  the 
tenant  for  life.     The  breach  of  trust,  and 
the  liability  of  the  trustee  for  it,    were 
admitted,  and  the  question  of  substance 
was  whether  the  trustee  was  entitled  to 
impound  for  his  benefit  the  interest  of  the 
tenant  for  life  at  whose  instance  and  for 
whose  benefit  the  breach  of  trust  had  been 
committed.     The    Lord   Chancellor  held 
that  the  trustee  was  so  entitled,  and  in 
truth  for   the  present  purpose  there  is 
nothing  more  in  the  case.     It  was  argued 
by  the  counsel  for  the  petitioners  that  the 
trustees  committed  a  breach  of  trust  in 
lending   part   of  the  trust  fund  to   the 
tenant  for  life,  and  that  such  a  loan  was 
not  authorised  under  the  power  to  invest 
on   personal  security.    The  Lord   Chan- 
cellor does  not  expressly  notice  this  argu- 
ment.    I   do  not  think  that  he  can  be 
taken  to  be  referring  to  it  when  he  says 
that  the  breach  of  trust  consisted  in  the 
calling  in  of  the  trust  fund  of  6,000Z.  in 
the  year  1845,  and  the  putting  it  out,  not 
on  proper  security,   but    as    a    loan  to 
Samuel  Keays,  who  had  the  life  interest 
in  it,  and  on  whose  insolvency  in  1849  it 
became  lost  and  irrecoverable,  nor  can  I 
see  that  the  authorities  cited  by  counsel 


in  support  of  that  argument  (to  which  I 
have  referred)  do  really  support  it.  The 
truth  is,  that  the  real  breach  of  trust  was, 
and  was  admitted  to  be,  the  advance  to  a 
man — namely,  Samuel  Keays,  the  tenant 
for  life — who,  if  not  in  embarrassed  circum- 
stances at  the  time  of  the  advance,  was  at 
any  rate  a  man  of  no  means  or  one  to  whom 
such  an  advance  could  not  prudently  be 
made.  The  advance  on  personal  security 
there  authorised  was,  like  the  advance 
on  personal  security  here,  treated  by 
the  settlement  as  a  mode  of  invest- 
ment, and  it  was  not  intended  that 
the  trustees  should  pay  the  trust  money 
away  to  the  tenant  for  life  or  any  one  else 
without  a  reasonable  expectation  of  re- 
covering it  when  wanted  ^  and  in  that  case 
the  trustees  took  a  bond  from  Samuel 
Keays  with  a  policy  of  assurance  on  his. 
life  as  collateral  security.  It  would  be 
going  too  far  to  say  that  Samuel  Keays' 
tenancy  for  life  or  its  determinable  cha- 
racter had  nothing  to  do  with  the  decision 
in  that  case,  for  it  certainly  bad  ;  but,  on 
the  other  hand,  I  do  not  think  that  it  is  a 
sufficient  or,  indeed,  any  authority  for  the 
proposition  in  support  of  which  it  is  cited 
in  Lewin  on  Trtiata. 

Being,  therefore,  uncontrolled  by  au- 
thority, and  seeing  no  objection  on  prin- 
ciple, I  hold  that  the  trustees  are  at 
liberty  to  advance  the  whole  or  any  part 
of  the  trust  property,  whether  in  their 
hands  invested  or  with  the  consent  of  the 
settlor  obtained  by  realising  investments^ 
to  her  on  her  personal  security. 

This  answers  the  question  asked  by  the 
summons  in  one  sense — that  is,  expresses 
the  opinion  of  the  Court  that  the  trustees 
are  at  liberty  to  advance  the  trust  fund 
(realising  investments  if  necessary  for  that 
purpose)  to  the  tenant  for  life  on  her 
personal  security — that  is,  a  bond  or  note 
of  hand — if  they  think  fit.  This,  however, 
I  understand,  will  not  content  the  trustees^ 
who  wish  to  know  not  only  whether  they 
may,  if  they  think  fit,  but  whether  they 
ought  under  the  circumstances  of  the  case, 
to  make  the  advance.  In  this  sense  I  am 
not  prepared  on  the  present  materials  ta 
answer  the  question.  There  is  evidence 
directed  to  shew  that  it  is  to  the  advantage 
of  the  family — ^including  in  that  term  all 
that  can  in  any  event  derive  any  benefit 
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from  the  settlement — that  the  advance 
shoald  be  made ;  but  I  am  by  no  means 
sure  that  such  evidence  can  properly  be 
regarded,  and  at  any  rate  I  am  not  dis- 
posed to  give  much  weight  to  it.  An 
advance  on  personal  security  differs,  of 
course,  materially  from  an  investment  in 
any  other  of  the  modes  authorised  by  the 
settlement,  and  strictly  it  is  not  an 
advance  on  security  at  all.  Nevertheless, 
I  think  that  what  is  contemplated  is  an 
advance  by  way  of  loan  with  the  prospect 
of  the  money  being  repaid,  and  being 
hereafter  available  for  the  beneficiaries 
under  the  settlement.  It  was  neglect  in 
this  respect  which  constituted  a  breach  of 
trust  in  Keaya  v.  Lam/6^  and  the  trustees 
of  this  settlement  would,  I  think,  be 
guilty  of  a  breach  of  trust  if  they  advanced 
the  money  to  the  tenant  for  life  without 
being  satisfied  that  sooner  or  later  it  would 
be  recouped  to  the  settlement  or,  at  least, 
that  there  was  a  reasonable  prospect  of 
this  being  done.  For  this  purpose,  it 
would  of  course  be  necessary  to  consider 
not  merely  the  present  position  of  the 
tenant  for  life,  but  also  whether  by  means 
of  the  proposed  advance  she  would  prob- 
ably improve  that  position  and  make  it 
moro  likely  that  she  would  be  responsible 
for  such  a  sum.  The  evidence  does  not 
go  to  thi").  If  the  trustees  are  willing  to 
make  the  investigation  themselves  and, 
forming  their  own  conclusion,  to  act  on 
their  own  responsibility,  there  is  no 
occasion  for  me  to  do  moro  than  say  that 
they  are  at  liberty  to  make  the  advance 
out  of  the  trust  fund  if  they  think  fit ; 
but  if  they  desire  my  sanction  they  must 
produce  further  evidence  on  the  lines 
above  indicated,  and  the  summons  must 
be  adjourned  for  further  hearing  in 
chambers  on  that  point. 

The  costs  of  the  tenant  for  life  and  the 
trustees,  to  he  taxed  as  between  solicitor 
and  client,  must  in  any  event  come  out  of 
the  trust  fund. 

Solicitors— Radcliffe,  Cator  &  Hood, 
for  all  parties. 

\Reported  hy  A.  Cordery,  Esq^t 
Barrister-at^Zaw. 


Kbkewich,  J. 

1899. 
Jan.  25,  26. 
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Local  Govemmewb^-^Riparian  Proprietor 
— Water  Supply  of  District — Right  to  Flow 
of  Water — **  Injurioudy  affect " — Pvhlic 
HeaUh  Act,  1875  (38  <fc  39  Vict.  c.  55), 
8,  3S2—Co9t8'—PubUc  Authorities  Protec- 
tion Act,  1893  (56  d:  57  Vict,  e.  61),  s.  1. 

A  local  authority  has  no  right  either  as 
riparian  proprietor  or  under  section  332  of 
the  Public  Health  Act,  1875,  to  interfere 
toith  the  common-law  right  of  a  lower 
riparian  proprietor  to  the  accustomed 
flow  of  water  to  his  land,  even  though 
such  interference  causes  no  actual  damage. 

The  local  authority  "  injuriously  affect  ** 
a  stream  or  the  supply  of  water  contained 
in  a  stream  urithin  the  meaning  of  sec- 
tion 332  if  their  acts  amount  to  such  an 
interference  with  the  common-law  right. 

Where  the  plaintiff  obtains  judgment  for 
the  costs  of  the  action  against  a  public 
authority,  but  is  ordered  to  pay  to  the 
defendants  the  costs  so  far  as  they  have  been 
increased  by  an  issue  on  which  the  plaintiff 
failed,  these  latter  costs  must  be  taxed  as 
between  solicitor  and  client  under  the 
Public  Authorities  Protection  Act,  1893. 

Trial  of  action  with  witnesses. 

The  plain tifif  was  the  owner  and  occupier 
of  a  mill  and  land  in  the  parish  of  Llan- 
Uyfhi,  in  the  county  of  Carnarvon,  and  as 
riparian  proprietor  was  entitled  to  the 
flow  of  a  certain  stream  to  his  land  aiKl 
mill.  The  stream  flowed  to  the  plaintiff'^ 
land  through  and  &om  a  lake,  and  the 
plaintiff,  in  addition  to  his  rights  as 
riparian  proprietor,  claimed  a  prescriptive 
right  to  enter  on  the  land  adjoining  the 
lake  and  to  dam  up  the  water  of  the  lake 
as  a  reservoir  for  the  supply  of  water  to 
his  mill. 

By  his  statement  of  claim  the  plaintiff 
stated  that  the  defendants  wero  intending 
to  take  water  from  the  lake  for  the  pur- 
pose of  supplying  their  district  with  water 
without  the  consent  of  the  plaintiff,  and 
claimed  an  injunction  to  restrain  the 
defendants  from  taking  any  of  the  water 
from  the  lake,  and  from  doing  any  act 
whereby  the  flow  of  water  in  the  stream 
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tliroagh  and  by  the  plaintiff's  mill  would 
be  diminished.  There  was  no  claim  for 
damages. 

The  defendants,  who  were  the  local 
authority  for  the  district,  by  their  defence 
submitted  that  the  plaintiff  had  not  by 
his  statement  of  claim  shewn  any  right  of 
action  against  the  defendants ;  also  that 
the  defendants  were  the  lessees  and  occu- 
piers of  lands  adjoining  the  lake,  and  were 
entitled  to  riparian  and  other  rights  in 
such  lake,  including  the  right  to  take 
water  therefrom  for  the  purpose  of  supply- 
ing the  same  within  their  district,  '^  so  long 
as  they  could  do  so  without  causing 
damage  to  other  riparian  owners  or  occu- 
piers," and  that  they  had  not  done  or 
threatened  or  intended  any  act  whereby 
the  flow  of  water  in  the  said  stream 
through  or  by  the  plaintiff's  mill  or  land 
had  been  or  would  be  diminished,  or  so  as 
to  cause  any  damage  to  the  plaintiff. 

The  defendants,  besides  being  lessees 
and  occupiers  of  the  land  adjoining  the 
lake,  were  also  grantees  from  the  Grown 
(in  whom  the  soil  of  the  lake  was  vested) 
of  a  licence  to  make  an  embankment  for 
raising  the  surface  of  the  lake  and  other 
works  for  storing  and  using  the  water. 

The  defendants,  when  their  works  were 
completed,  proposed  to  take  some  thirty- 
six  million  gallons  of  water  a  year  out  of 
a  total  of  some  650  million  gallons  created 
by  the  watershed;  whUe  they  proposed 
to  enlarge  the  capacity  of  the  lake  so  as 
to  hold  some  sixty-seven  additional  million 
gallons  a  year.  It  was  admitted  that, 
while  no  sensible  damage  would  be  caused 
to  the  plaintiff,  the  flow  of  water  would 
be  altered  in  character  by  the  acts  of  the 
defendants,  the  supply  being  slightly 
diminished,  but  at  the  same  time  rendered 
more  permanent. 

Warrington,  Q.C.,  and  Bryn.  Roberta^ 
for  the  plaintiff.— The  acts  of  the  defen- 
dants will  interfere  as  well  with  the  plain- 
tiff's rights  as  riparian  proprietor  as  with 
his  prescriptive  rights.  The  right  of  a 
lower  riparian  proprietor  is  to  have  the 
water  flow  as  it  has  been  accustomed  to 
^ow—Embrey  v.  Owen  [l86l]  *  and  Swin- 
don Waterworks  Co.  v.  Wilts  and  Berks 

(1)  20  L.  J.  Ex.212;  6  Ex.  363. 


Canal  Navigation  Co.  [l875p  The  de- 
fendants, therefore,  cannot  justify  their 
intended  acts  as  riparian  proprietors.  It 
is  suggested  that  the  defendants  have 
some  other  right  under  the  Public  Health 
Act,  1875,^  but  there  is  nothing  in  the 
group  of  sections  51  and  following,  or 
sections  327  and  332,  which  authorises 
the  defendants  as  local  authority  to  inter- 
fere with  the  accustomed  flow  of  the 
stream  without  the  consent  in  writing  of 
the  plaintiff.  The  defendants  will  also  in- 
terfere with  the  plaintiffs  prescriptive  right . 
The  prescriptive  right  claimed  by  the  plain- 
tiff is  to  go  on  the  land  adjoining  the  lake 
and  occupied  by  the  defendants,  and  to 
place  at  his  will  and  pleasure  stones  and 
other  refuse  so  as  to  regulate  the  flow  of 
the  stream  and  dam  up  the  lake. 

EenshaWf  Q.C.,  Macmorrany  Q.C.,  and 
A.  Glen,  for  the  defendants. — First,  the 
defendants  by  their  defence  only  claim  to 
take  the  water  for  the  supply  of  their  dis- 
trict, so  far  as  they  can  do  so  without 
causing  damage  to  other  riparian  pro- 
prietors. This  brings  the  case  within  the 
qualification  stated  in  Lord  Oaims's  speech 
in  Swindon  Waterworks  Co.  v.  Wilts  and 
Berks  Canal  Navigation  Co.^ ;  and  having 
regard  to  that  statement  of  the  law  and 
the  absence  of  damage  in  the  present 
case,  no  injunction  ought  to  be  granted 
against  the  defendants.  The  question,  so 
far,   is  merely  one  between  upper    and 

(2)  43  L.  J.  Ch.  393  ;  L.  R.9  Ch.  451 ;  affirmed 
la  the  House  of  Lords,  45  L.  J.  Ch.  638  ;  L.  B. 
7  H.L.  697. 

(3)  The  Pablic  Health  Act,  1875,  ss.  61  to  67, 
contains  general  provisions  relating  to  the  supply 
of  water  by  any  local  authority  to  their  districts. 

Section  176  incorporates  the  Lands  Glauses 
Consolidation  Acts,  1845,  1860,  and  1869,  with 
respect  to  the  purchase  of  lands  by  a  local 
authority. 

Section  332  :  *'  Nothing  in  this  Act  shall  be 
construed  to  authorise  any  local  authority  to 
injuriously  affect  any  reservoir  canal  river  or 
stream  or  the  feeders  thereof  or  the  supply 
quality  or  fall  of  water  contained  in  any  reser- 
voir canal  river  stream  or  in  the  feeders  there- 
of, in  cases  where  any  body  of  persons  or 
person  would,  if  this  Act  had  not  passed,  have 
been  entitled  by  law  to  prevent  or  be  relieved 
against  the  injuriously  affecting  such  reservoir 
canal  river  stream  feeders  or  such  supply 
quality  or  fall  of  water,  unless  the  local  autlio- 
rity  first  obtain  the  consent  in  writing  of  the 
body  of  persons  or  person  so  entitled  as  afore- 
said." 
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lower  riparian  proprietors,  since  the  pre- 
scriptiv'e  claim  made  by  the  plaintiff  &ils 
on  the  evidence.  Secondly,  we  rely  on 
section  332  of  the  Public  Health  Act, 
1875,  which  is  a  saving  clause  on  the 
group  of  sections  51  et  aeq.,  and  if  we 
shew  that  our  intended  acts  will  not  *'  in- 
juriously affect " — that  is,  cause  actual  in- 
jury or  damage  to  the  plaintiff — we  are 
entitled  to  take  the  water  without  his 
consent.  Actual  damage  is  not  sug- 
gested ;  and  the  action  cannot  on  the  evi- 
dence be  maintained  on  the  ground  of 
quia  timet — Att.-Oen.  v.  Manchester  Cor- 
poration [1893],*  where  Chitty,  J.,  sums 
up  the  law  as  follows :  "  The  principle 
which  I  think  may  be  properly  and  safely 
extracted  from  the  quia  timet  authorities 
is,  that  the  plaintiff  must  shew  a  strong 
case  of  probability  that  the  apprehended 
mischief  will,  in  fact,  arise." 

[Kekewich,  J. — Is  there  any  authority 
on  the  words  "  injuriously  affect  "  in  sec- 
tion 332  of  the  Public  Health  Act,  1875 1] 

There  seems  to  be  no  reported  case. 
The  words  imply  a  right  of  action  in 
consequence  of  some  injury  in  respect  of 
which  an  action  for  damages  would  lie. 
The  section  presumes  actual  injury,  and 
then  prohibits  the  local  authority  from 
doing  the  act  which  on  the  ground  of 
dunage  would  have  been  restrained  by 
injunction  if  the  Act  had  not  passed. 
The  fact  that  the  water  is  taken  for  ex- 
traordinary purposes  does  not  render  the 
Act  injurious  within  the  section  so  long  as 
no  damage  is  done  to  other  riparian  pro- 
prietors—*San<it<nc^  {Earl)  V.  Great  UTorth- 
em  Railway  [l878].* 

Bryn  Roberts,  m  reply,  was  called  on 
only  as  to  the  defence  under  the  Public 
Health  Act.— The  Public  Health  Act, 
1876,  gives  the  local  authority  no  com- 
pulsory powers  for  this  purpose ;  it  only 
enables  them  to  supply  water  and  not  to 
take  that  which  belongs  to  another.  Sec- 
tion 332  is  restrictive  merely,  and  not  in- 
tended to  give  powers  not  given  by  some 
other  part  of  the  Act.  It  was  decided 
under  identical  words  in  the  Local  Go- 
vernment Act,  1858  (21  &  22  Vict.  c.  98), 
8.  73,  that  the  local  board  of  health  had 
no  right  to  abstract  water  for  flushing 

(4)  62  L.  J.  Ch.  469;  [1893],  2  Ch.  87, 

(5)  49  L.  J,  Ch.  225 ;  10  Ch.  D.  707. 


their  sewers,  even  at  seasons  when  there 
was  an  abundance  of  water  in  the  river — 
Reg.  V.  Darlington  Local  Board  [l865]  ® 
— which  shews  that  the  question  does  not 
depend  on  actual  damage.  The  stream  is 
injuriously  afiected  as  regards  the  plaintifl^ 
within  the  meaning  of  section  332  if  his 
rights  as  riparian  proprietor  are  interfered 
with,  which  they  certainly  are  by  the 
diminution  of  about  one-sixteenth  of  the 
supply,  even  though  his  pocket  is  not 
touched.  There  may  be  serious  injury  to 
a  right  though  the  actual  damage  is  no- 
thing— per  Jessel,  M.R.,  in  Cooper  v. 
Crabtree  [l882]  J 

RenehaWf  Q.C. — In  Reg.  v.  Darlington 
Local  Board  ^  the  plaintiff  appears  to  have 
been  totally  deprived  of  the  water  for  two 
days. 

[Kekewich,  J.,  asked  if  there  was  any 
option  since  the  Public  Authorities  Pro- 
tection Act,  1893,  to  give  party  and  party 
costs  only  to  the  public  authority,  and 
was  referred  to  Fielding  v.  Morliy  Cor- 
poration [l898].®] 

Kekewich,  J.,  after  holding  on  the 
evidence  that  the  plaintiff  failed  on  his 
prescriptive  claim,  and,  so  fistr  as  the  costs 
of  the  action  had  been  increased  by  that 
claim,  must  in  any  event  pay  these  costs 
to  the  defendants,  to  be  taxed  as  between 
solicitor  and  client,  continued :  With  re- 
gard to  the  rest  of  the  case,  it  is  entirely 
a  different  question.  The  defendants  in 
the  exercise  of  what  they  conceive  to  be 
their  duty,  are  intending  to  utilise  the 
waters  of  this  lake  by  constructing  certain 
works  with  a  view  of  supplying  their  dis- 
trict with  water.  It  is  not  suggested 
that  the  plaintiff  will  in  consequence  be 
any  worse  off  now  than  he  was  before. 
On  the  contrary,  I  should  certainly  hazard 
the  conclusion  that  he  will  probably  be 
better  off  in  the  future  than  he  has  been 
in  the  past.  The  supply  may  not  be  the 
same,  but  it  will  be  sufficient,  and  it  will 
be  more  constant  than  it  has  been  in  the 
past,  when,  as  we  know  from  the  evidence, 
it  was  of  an  intermittent  character  and 
sometimes  very  much  less  than  was  re- 
quired for  the  purposes  of  the  mill.    But 

(6)  35  L.  J.  Q.B.  46. 

(7)  61 L.  J.  Ch.  544 ;  20  Ch.  D.  689. 

(8)  67  L.  J.  Ch.  611 ;  [1899]  1  Ch.  1. 
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the  plaintiff  says,  "  I  am  entitled  to  insist 
upon  having  what  I  had  before.  It  is 
immaterial  whether  the  supply  of  water  I 
had  before  is  better  or  worse  than  the 
supply  now  proposed  to  be  given  to  me — 
it  is  for  me  to  consider  whether  I  shall 
derive  any  benefit  from  the  alterations ; 
and  I  protest  against  any  alteration  at 
aU." 

There  are  several  cases  which  have 
been  referred  to,  and  I  do  not  intend  to 
refer  to  any  of  them  with  the  exception  of 
one,  the  case  in  the  House  of  lK)rds,  to 
one  passage  of  which  counsel  for  the  defen- 
dants called  my  attention.  The  law  on 
this  subject  has  been  thrashed  out  again 
and  again,  and  I  do  not  think  that  any 
advantage  would  be  gained  now  by  going 
through  the  authorities.  A  landed  pro- 
prietor or  owner  is  entitled  to  say  that 
the  water  which  flows  by  his  property, 
and  which  is  used  by  him  for  ordinary,  or 
it  may  be  for  extraordinary  purposes, 
shall  flow  in  the  future  as  it  has  done  in 
the  past — Debet  currere  tU  currere  sole- 
bat.  This  seems  to  me  to  be  the  com- 
mon-law right,  and  unless  that  common- 
law  right  has  been  afiected  by  statute 
the  plaintiff  is  entitled  to  insist  upon  it. 
But  then  counsel  for  the  defendants  say 
there  is  one  passage  in  Lord  Cairns's  judg- 
ment in  the  House  of  Lords  in  the  case 
oi  Swindon  Waterworks  Co,  v.  Wilts  and 
Berks  Navigation  Co.^^  which,  instead  of 
being  in  the  plaintiff^s  favour,  is  against 
him.  I  do  not  so  read  it.  What  Lord 
Cairns  says  is  this :  "  Therefore,  my 
Lords,  so  far  as  regards  the  position  of 
the  respondents  as  riparian  owners,  it 
appears  to  me  that  they  clearly  have  a 
right  to  complain  of  that  which  is  done 
by  the  appellants,  if  what  is  so  done  by 
them  is  insisted  upon  as  a  thing  which  they 
have  a  right  to  do.''  That  is  the  qualifica- 
tion. '*  I  put  this  qualification,  because, 
if,  when  the  attention  of  the  appellants  had 
been  called  to  what  they  were  doing,  they 
had  not  insisted  upon  doing  it  as  a 
matter  of  right,  I  can  well  understand  that 
if  the  Court  of  Chancery  found  .  .  .  that 
no  sensible  damage  had  accrued  to  them, 
it  might  not  have  thought  it  necessary  to 
interfere  with  them  by  an  injunction  or 
declaration."  What  I  understand  him  to 
say   is    that,    there    being    no    sensible 


damage,  an  injunction  or  declaration 
would  not  have  issued  unless  the  appel- 
lants had  insisted  on  doing  what  they 
were  doing  as  a  matter  of  right.  From 
which  I  also  conclude  that,  as  they  did 
insist  upon  it  as  a  matter  of  right, 
whether  damage  did  or  did  not  occur,  the 
respondents  were  entitled  to  the  iDJ unc- 
tion. That,  as  I  understand  it,  is  the 
meaning  of  Lord  Caims's  observations,  and 
of  the  €[ualification  he  puts  and  of  what 
he  deduces  from  it.  Therefore  it  seems 
to  me  that  unless  the  defendants  in  this 
case  have  some  higher  authority  by 
statute-law,  they  have  no  right  to  alter 
the  flow  of  water,  even  although  the 
alteration  may  not  inflict  any  injury  upon 
the  plaintiff.  So  far  I  am  entirely  in  the 
plaintiff^s  fitvour. 

But  then  it  is  said  that  the  defendants 
have  a  title  under  the  Public  Health  Act, 
1875.  That  is  based  entirely  upon 
section  332.  Counsel  for  the  plaintiff  has 
pointed  out  that  that  section  does  not 
enable  the  local  authority  to  do  anything 
of  the  kind  at  all.  It  only  says  that  the 
other  part  of  the  Act  shall  not  enable 
them  to  do  the  things  there  mentioned 
without  the  consent  in  writing  of  the 
persons  there  described.  That  seems 
to  me  to  be  an  extremely  pertinent 
observation.  But  what  are  they  not 
authorised  to  do?  "To  injuriously  affect 
any  reservoir  canal  river  or  stream  or  the 
feeders  thereof  or  the  supply  quality  or 
fall  of  water  contained  in  any  reservoir 
canal  river  stream  or  in  the  feeders 
thereof,  in  cases  where  any  body  of 
persons  would,  if  this  Act  had  not  passed, 
have  been  entitled  by  law  to  prevent  or  be 
relieved  against  the  injuriously  affecting 
such  reservoir,"  &c.  Counsel  for  the 
plaintiff  argues  that  that  does  not  enable 
them  to  injuriously  affect  the  supply.  It 
only  says  that  they  shall  not  be  allowed 
to  do  it  without  the  consent  of  the  person 
who  has  the  right  to  complain.  What  the 
exact  meaning  of  the  words  "injuriously 
affect"  may  be  is  a  question  of  some 
difficulty.  My  attention  has  been  called 
to  the  Local  Government  Act  of  1858, 
which  contains  a  similar  section ;  but  I 
think  one  ought  to  go  further  back  and 
bear  in  mind  the  meaning  of  these  words 
in  the  Lands  Clauses  Act,  1845.    I  am 
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fiir  from  saying  that  that  is  the  first  time 
that  these  particular  words  were  intro- 
duced into  legislation  on  this  subject, 
because  we  all  know  that  the  legislation 
embodied  in  the  Lands  Clauses  Act,  1845, 
was  only  the  grouping  together  and  in- 
corporating together  a  number  of  pro- 
visions which  up  to  that  time  had  been  in 
identically  the  same  words  inserted  in  a 
long  number  of  Acts  relating  to  railway 
companies  and  other  bodies  of  a  like 
character  which  were  in  existence  before 
1845;  but  they  have  become  familiar  to 
us  in  the  Act  of  1845,  s.  68,  where  they 
are  to  be  found,  and  there  is  a  very  large 
body  of  authority  upon  that.  In  that 
Act,  and  in  the  authorities  decided  under 
it,  the  distinction  is  taken  quite  clearly 
between  "  taking  **  lands  and  **  injuriously 
affecting "  lands.  The  words  are :  '*  If 
any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands,  or  of 
any  interest  therein,  which  shall  have 
been  taken  for  or  injuriously  affected  by 
the  execution  of  the  works,''  &c.  The 
taking  of  lands  and  the  injuriously  affect- 
ing are  entirely  separate  things.  Com- 
pensation in  respect  of  either  can  only 
be  awarded  because  the  Act  legalises 
what  otherwise  would  not  be  legal.  It 
is  called  compensation,  but  it  is  more 
properly  purchase-money  when  lands  are 
taken,  and  compensation  where  lands 
are  injuriously  affected.  The  words  *'  in- 
jurioufily  affect"  occur  both  in  the  Lands 
Clauses  Act  and  the  Public  Health  Act, 
1875  ;  and  under  the  former,  although  a 
man  might  make  a  claim  on  the  ground 
that  his  land  was  injuriously  affected,  he 
would  get  no  compensation  unless  he 
proved  injury ;  and  so  far  it  is  difficult 
to  apply  that  Act  to  a  case  of  this  sort, 
where  the  injury  cannot  be  assessed  in 
pounds,  shillingB,  and  pence.  It  strikes 
me,  therefore,  that  you  cannot  strictly 
apply  the  provisions  of  the  authorities 
relating  to  the  Act  of  1845;  and  more  than 
that,  under  the  Public  Health  Act,  1875, 
we  can  only  estimate  the  loss  by  the  thing 
which  may  have  been  injuriously  affected. 
We  have  a  list  of  things  in  the  Public 
Health  Act,  1875,  s.  332,  such  as  a  "  reser- 
voir canal  river  stream  or  the  feeders  there- 
of or  the  supply  quality  or  fell  of  water," 
and  so  on.    That  is  quite  different  to  the 


injuriously  affecting  '*  lands  or  any  interest 
therein,"  and  the  cases  under  the  Lands 
Clauses  Act  must,  therefore,  be  irrelevant 
in  a  great  measure  to  the  provisions  of  the 
Public  Health  Act,  1875,  s.  332.  The 
argument  on  behalf  of  the  plaintiff  is  that 
the  defendants  do  injuriously  affect  the 
stream  if  they  interfere  with  it  in  a 
manner  which  is  not  authorised  by  the 
ordinary  law.  That  is,  I  think,  the 
meaning  of  the  words ;  and  I  think  I  ought 
to  take  that  view  of  it,  that  the  defendants 
must  not  interfere  with  the  supply  of 
water  in  such  a  way  that  any  person  or 
body  of  persons  would,  if  the  Act  had 
not  passed,  have  been  entitled  by  law  to 
prevent  it. 

I  have  already  expressed  my  opinion 
that,  according  to  the  ordinary  law  of 
riparian  proprietorship,  the  plaintiff  is 
entitled  to  be  relieved  from  any  alteration 
in  the  supply  of  water.  If  that  be  so,  the 
Act  says  that  there  is  nothing  in  it  which 
will  enable  the  defendants  to  do  that 
without  the  consent  of  the  plaintiff,  which 
consent  of  course  is  not  forthcoming.  On 
that  ground,  so  fietr  from  the  defendants 
being  within  the  protection  of  the  Act, 
the  Act  saves  the  plaintiffs  rights.  But 
behind  that,  again,  is  the  other  point 
which  I  have  already  mentioned — namely, 
that  there  is  no  power  in  the  Act  given  to 
the  defendants  to  do  what  they  are  doing. 
The  defendants  are  seeking  to  interfere 
with  a  common-law  right,  and  there  is  no 
statutory  power  which  authorises  them  to 
do  that.  The  common-law  right  of  the 
plaintiff  seems  to  me  to  be  unaffected. 
The  result  is  that,  in  my  opinion,  the 
plaintiff  is  entitled  to  the  injunction 
which  he  asks,  and  to  the  costs  of  the 
action,  with  the  exception  of  the  costs 
which  I  have  already  mentioned. 

If  I  properly  could,  seeing  that  I  can 
only  give  the  plaintiff  the  costs  of  the* 
whole  action  in  the  ordinary  way  as 
between  party  and  party,  I  should  wish 
the  costs  given  to  the  defendants  to  be 
taxable  in  the  same  way ;  but  the  Legisla- 
ture has  thought  fit — and  fer  be  it  from 
me  to  say  unwisely — that  when  a  public 
body  is  attacked,  then  the  costs  shall  not 
come  out  of  the  funds  or  the  property 
which  the  public  body  holds,  but  shall 
come    out   of   the    unsuccessful    party's 
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pocket.  The  injunction  will  be  to  restrain 
the  defendants  from  taking  any  water 
from  the  lake  for  the  purpose  of  supplying 
any  districts  they  serve. 


Solicitors— Hamlin,  Grammer  k,  Hamlin,  agents 
for  Carter,  Mostyn,  Roberts,  Vincent  &  Co., 
Carnarvon,  for  the  plaintiff  ;  Bobbins, 
Billing  &  Co.,  agents  for  Morris  Owen, 
Carnarvon,  for  the  defendants. 

[Reported  by  A.  Cordery,  Esq., 
Barritter^at'  Law. 


[IN  THE   COURT  OF  APPEAL.] 

ST.    MABY,  BAT- 
LiNDLET,  M.B.  TEBSEA,VE8TBY 

BiGBY,  L.  J.  V.    COUNTY    OP 

Vaughan  Williams,  L. J.  •(  London      and 

1 899 .  BRUSH  PROVIN- 

Jan.  30.  ciAL  electric 

\  LIGHTING   CO. 

Metropolis — Local  Government  —  Street 
—  Vesting  of  Subsoil —  Wrongful  Laying  of 
Electric  Wires — Mandatory  Injunction — 
Continuing  Trespass — Metropolis  Mam^age- 
ment  Act,  1855  (18  d;  19  Vict,  c.  120),  ss. 
95  and  109. 

The  subsoil  of  streets  in  tJie  metropolis 
is  not  vested  in  the  local  autJ^ority  by  the 
Metropolis  Management  Act,  1855,  s,  95. 
Therefore  an  electric  lighting  compcmy 
which  has  wrongfully  cmd  without  au- 
thority broken  the  surface  cf  a  street  arui 
laid  pipes  and  wires  beneath  it  is  not 
guilty  of  a  continuing  trespass  against  the 
local  autJiority  by  allowing  the  pipes  and 
wires  to  remain  beneath  the  surfa^se,  and  a 
mandatory  injunction  will  not  be  granted 
to  compel  the  removal  of  the  pipes  a/nd 
wires, 

Tunbridge  Wells  Corporation  v,  Baird 
(65  L.  J.  Q.B.  451 ;  [1896]  A.C.  434) 
followed. 

Under  the  provisions  of  the  Electric 
Lighting  Acts,  1882  and  1889,  and  of  the 
Wandsworth    Electric    Lighting    Order, 


1892,  which  was  confirmed  by  the  Elec- 
tric Lighting  Order  Confirmation  (No.  5) 
Act,  1892  (55  &  56  Vict.  c.  ccxxvii.), 
the  defendant  company  were  authorised 
to  supply  the  district  of  the  Wands- 
worth Board  of  Works  with  electrical 
energy  for  the  purpose  of  electric  lighting. 

The  plaintiffs,  who  were  the  vestry  of 
the  parish  of  St.  Mary,  Battersea,  had 
recently  obtained  a  provisional  order  from 
the  Board  of  Trade  authorising  them  to 
supply  electrical  energy  for  electric  light- 
ing in  the  parish  of  Battersea. 

The  defendants  applied  to  the  plaintifb 
for  permission  to  lay  electric  wires  along 
a  part  of  Trinity  Boad,  Battersea,  which 
was  included  in  the  plaintiffs'  district,  but 
were  refused  such  permission. 

On  Sunday,  October  18,  1896,  the  de- 
fendants, without  the  permission  of  the 
plaintiffs,  at  10  p.m.,  opened  the  footpath 
along  the  west  side  of  Trinity  Road  for  a 
distance  of  about  100  feet,  and  laid  there- 
under at  about  two  feet  from  the  sur&oe 
lines  of  pipes  for  holding  electrical  cables 
or  wires.  The  surface  was  replaced  after 
the  wires  had  been  laid. 

The  plaintiffs  brought  this  action  for  a 
declaration  that  the  defendants  were  not 
entitled  without  the  consent  of  the  plain- 
tiff to  break  up  any  streets  within  the 
parish  of  St.  Mary,  Battersea,  for  the  pur- 
pose of  laying  their  electric  cables  or  wires, 
and  for  an  injunction  to  restrain  the  de- 
fendants from  laying  down,  causing  or 
permitting  to  remain  any  electrical  cables 
or  wires  or  any  pipes  or  receptacles  for 
holding  such  cables  or  wires  under  that 
portion  of  Trinity  Boad  which  was  within 
the  parish  of  St.  Mary,  Battersea,  and 
for  damages. 

The  case  was  tried  by  Sir  F.  H.  Jeune, 
sitting  as  an  additional  Judge  of  the 
Chancery  Division,  on  April  21,  1898,  and 
he  gave  judgment  for  the  plaintiff  in 
accordance  with  their  claim,  granting  a 
mandatory  injunction  on  the  authority  of 
Goodson  V.  Richardson  [l874].* 
The  defendants  appealed. 

C.  A.  CrippSf  Q.C,  and  Joseph  Shaw,  for 
the  appellants. — We  admit  that  it  may  have 
been  a  trespass  to  lay  the  pipes,  but  the 

(1)  43  L.  J.  Ch.  790 ;  L.  B.  9  Ch.  221. 
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soil  does  not  belong  to  the  plaintiffs.  The 
trespass  therefore  is  not  a  continuing  one, 
and  the  pipes  once  having  been  laid  no 
mandatory  injunction  can  be  granted 
i^ainst  us.  The  soil  of  the  road  belongs 
to  the  adjoining  owners,  not  to  the  vestry — 
Tunbridge  Wells  Corporation  v.  Baird 
[1896].^  Sir  F.  Jeune's  attention  was  not 
drawn  to  that  case.  The  question  as  to 
the  ownership  of  the  soil  depends  on  the 
Metropolis  Local  Management  Act,  1855, 
s.  96,'  which  is  practically  in  the  same 
terms  as  the  Public  Health  Act,  1875, 
8. 149. 

We  do  not  interfere  with  any  rights  of 
the  vestry.  They  have  full  powers  of 
sewering  under  sections  68  and  69  of  the 
Metropolis  Local  Management  Act,  1855. 
The  soil  is  only  vested  in  the  vestry 
for  the  purposes  of  a  road — Wandstoorth 
Board  of  Works  v.  United  Telephone 
Co.  [1884].^  The  power  of  the  local  au- 
thority does  not  extend  to  any  other 
purpose. 

Bray  J  Q.C,  and  Chuhby  for  the  re- 
spondents.— It  is  sufficient  to  shew  that 
the  vestry  have  either  a  statutory  right 
of  property  or  a  statutory  right  of  con- 
trol. The  appellants  contravened  sec- 
tion 13  of  their  Electric  Lighting  order. 
They  cannot  put  their  pipes  under  the 
street  without  the  consent  of  the  vestry. 
In  Tunbridge  WeUs  Corporation  v.  Baird  *-* 
the  claim  was  that  all  the  rights  of  the 
original  owner  of  the  soil  were  gone.  It 
is  not  necessary  to  say  that  the  soil  is 
altogether  vested  in  the  plaintiffs  if  we 
shew  that  their  rights  were  interfered 
with,  as  in  feet  they  were — Gas  Works 
Clauses  Act,  1847  (10  Vict.  c.  15),  ss.  6 
to  11,  and  Metropolis  Management  Act, 
1855,  s.  96. 

[Vaughan  Williams,  L.J. — Must  not 

(2)  6fi  L.  J.  Q.B.  451 ;  [1896]  A.C.  434. 

(3)  The  MetroppliB  Local  Management  Act, 
1855,  enacts:  Section  96:  "...  all  streets 
being  highways,  and  the  pavements,  stones,  and 
other  materials  thereof,  and  all  other  things 
provided  for  the  purposes  thereof  by  any  sur- 
veyor of  highways,  or  by  any  person  serving  the 
office  of  surveyor  of  highways,  or  by  any  vestry 
or  district  b<Murd  under  this  Act,  shall  vest  in 
and  be  und^  the  management  and  control  of 
the  vestry  or  district  board  of  the  parish  or  dis- 
trict in  which  such  highways  are  situate." 

(4)  53  L.  J.  Q.B.  449  ;  13  Q.B.  D.  904. 


the  area  of  vesting  and  the  area  of  control 
be  the  same  t] 

The  soil  would  be  vested  in  the  plain- 
tiffs to  the  extent  of  the  area  in  which 
water-pipes  are  commonly  fixed.  The 
'*  street "  includes  all  the  land  applied  for 
purposes  for  which  it  is  used — Coverdaie 
V.  Charlton  [l878],^  Fareham  Local  Board 
V.  Smith  [l89l],^  and  Wandsworth  Board 
of  Works  V.  United  Telephone  Co,^ 

The  local  authority  has  so  much  vested 
in  it  as  is  enough  for  all  the  possible  pur- 
poses of  user.  The  effect  of  these  decisions 
is  not  done  away  with  by  Turibridge  WeUs 
Corporation  v.  Baird.^  We  do  not  ask 
here  to  take  away  the  rights  of  owners  of 
the  soil.  The  wrongful  act  was  done 
wilfully  and  deliberately. 

C.  A .  Cripps,  Q.Cy  in  reply. — The  case  of 
Tunbridge  WeUs  Corporation  v.  Bajird  *  is 
conclusive  that  the  subsoil  does  not  belong 
to  the  plaintiff.  Section  13  of  the  de- 
fendants' Electric  Lighting  order  has  no 
reference  to  Battersea,  but  only  to  the 
area  in  which  the  defendants  were  au- 
thorised to  work.  Section  98  of  the 
Metropolis  Management  Act,  1855,  gives 
special  powers  for  paving  and  repairing, 
and  to  raise  or  lower  the  street,  which 
would  not  be  necessary  if  the  subsoil  were 
vested  in  the  vestry  as  claimed. 

[Vaughan  Williams,  L.  J.,  referred  to 
Crossman  v.  Bristol  and  South  Wales 
Union  Railway  [l863].^] 

The  only  point  between  us  is  as  to  the 
mandatory  injunction. 

Bray^  Q.C.,  referred  to  section  109  of 
the  Metropolis  Management  Act,  1855, 
which  forbids  the  bre^^dng  up  or  opening 
the  pavement  or  soil  of  any  street  except 
after  notice  to  the  local  authority,  and  re- 
quires any  person  offending  against  this 
enactment  to  reinstate  the  pavement  or  soil 
after  notice  from  the  local  authority. 

LiNDLET,  M.R. — I  do  not  think  any- 
thing wiU  be  gained  by  taking  time  to  con- 
sider this  case.  I  shall  begin  my  observa- 
tions at  once  by  saying  that  I  do  not 
consider  that  we  are  in  a  position  to  grant 
a  mandatory  injunction  upon  the  footing 

(5)  47  L.  J.  Q.B.  446 ;  4  Q.B.  D.  104. 

(6)  7  Times  L.  B.  443. 

(7)  1  H.  &  M.  531. 
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that  notices  which  have  been  given  under 
section  1 09  have  not  been  complied  with. 
As  to  what  the  position  of  affairs  woutd 
have  been  if  that  had  been  done  and  if 
relief  had  been  sought  upon  that  footing 
I  say  nothing — I  do  not  consider  that  is 
before  us ;  but  that  is  a  very  important 
section  for  the  appellants  to  consider.  As 
to  whether  that  section  cannot  be  even 
now  made  use  of  against  them  I  say 
nothing.  This  action  is  not  brought  and 
cannot  be  fairly  interpreted  as  brought  to 
enforce  that  section  at  all. 

Now,  having  cleared  the  ground  so  &r, 
I  am  bound  to  say  that  1  think  the  argu- 
ment of  the  appellants  is  well  founded. 
It  appears  to  me  that  this  action,  so  far 
as  we  are  concerned  with  it,  is  for  a  man- 
datory injunction.  I  say  nothing  at  all 
about  the  other  parts  of  it,  the  declaration 
and  the  injunction  against  future  inter- 
ference, because  although  in  form  that  has 
been  appealed  against,  it  has  not  been 
pressed,  and  counsel  for  the  appellants 
feel  great  difficulty  in  objecting  to  that. 
The  appeal  before  us  has  been  confined  to 
the  mandatory  injunction,  or,  in  other 
words,  to  those  parts  of  the  order  which 
restrain  the  defendants  from  using  or 
permitting  to  remain  these  electric 
pipes. 

The  case  stands  thus:  It  seems  that 
some  time  in  1896  the  defendants,  after 
failing  to  come  to  terms  with  the  Batter- 
sea  Yestry,  and  knowing  perfectly  well 
that  the  Battersea  Vestry  would  object  to 
their  laying  down  these  pipes  under  their 
streets,  took  the  law  into  their  own  hands, 
and  wilfully  and  in  a  very  high-handed 
manner  took  up  the  street  for  about  thirty 
yards,  and  laid  down  their  electric  mains 
out  of  their  statutory  district,  and  in 
excess  of  all  their  powers,  and  the  thing 
was  done  on  one  Sunday  night.  That,  of 
course,  was  wrong  and  utterly  and  entirely 
illegal,  and  the  &ct  that  their  conduct  was 
in  that  respect  utterly  and  entirely  illegal 
is  a  temptation  to  us  to  be  equally  high- 
handed with  them,  and  to  say  to  them 
summarily,  *'  You  had  no  business  to  put 
your  pipes  there,  you  must  take  them  up." 
But  we  cannot  do  that,  for  we  must  con- 
sider the  rights  of  the  parties,  and  when 
we  are  asked  to  grant  a  mandatory  in- 
junction we  must  see  that  the  rights  of 


the  plaintiffs  are  being  interfered  with  by 
the  continuance  of  these  pipes  in  the 
place  in  which  they  are. 

It  is  contended  that  the  rights  of  the 
plaintiffs  are  interfered  with,  and  it  is  put 
in  two  ways.  It  is  said  first  of  all  that 
these  electric  wires  are  only  two  feet  under 
the  surface  of  this  street — under  the  pave- 
ment of  it ;  and  that  the  surface  of  the 
street  for  the  depth  of  at  least  two  feet  is 
vested  in  the  plaintiffs.  If  that  is  so,  of 
course  the  plaintiffs  are  right,  and  this  is 
a  continuing  trespass  and  violation  of 
their  rights  of  ownership.  The  answer  to 
that  appears  to  me  to  be  found  in  Tun- 
bridge  WeUa  Corporation  v,  Baird,^  which 
gave  rise  to  so  much  discussion  both  in 
the  Court  of  Appeal  and  the  House  of 
Lords,  and  in  which  the  extent  to  which 
the  soil  of  a  street  is  vested  in  the  local 
authority  was  very  fully  considered. 
There  had  been  several  decisions  before, 
and  it  was  not  easy  to  see  to  what  extent 
the  soil  of  the  street  was  by  the  Act  of 
Parliament  vested  in  the  local  authority. 
In  Tunbridge  Wdla  Corporation  v.  Baird  ^ 
the  contest  was  between  the  local  authority 
and  the  owner  of  the  soil  under  a  street  or 
public  place,  and  the  decision  both  in  the 
Court  of  Appeal  and  in  the  House  of 
Lords  was  in  favour  of  the  owner  of  the 
soil  and  against  the  local  authority.  Here 
we  have  not  the  controversy  in  the  same 
shape,  but  still  the  observations  made  by 
the  House  of  Lords  in  that  case,  which 
were  essential  to  their  decision,  were  that 
only  so  much  of  a  street  vested  in  the 
local  authority  under  the  Act  then  in 
question,  which  is  not  substantially 
different  from  this,  as,  to  use  Lord  Her- 
scheirs  words,  to  vest  "in  the  urban 
authority  such  property  and  such  property 
only  as  is  necessary  for  the  control,  pro- 
tection, and  maintenance  of  the  street  as 
a  highway  for  public  use."  If  that  is  so — 
if  the  local  authority  here,  the  plaintiffs, 
have  only  vested  in  them  so  much  of  the 
soil  under  this  street  as  falls  within  that 
definition,  they  cannot  maintain  this 
action  as  owners  of  the  soil  under  the 
pavement.  I  think  it  is  pretty  plain  that 
is  right.  If  that  is  so,  one  of  the  most 
formidable  grounds  upon  which  the 
plaintiffs  can  base  their  case  is  disposed 
of. 
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Then  the  plaintiffs  say  that  in  point  of 
law,  even  although  they  are  not  the  owners 
of  this  soil,  they  have  some  statutory 
control  over  it,  which  control  is  interfered 
with  by  the  continuance  of  the  defendants' 
pipes.  Now  let  us  look  into  that.  I  was 
very  much  struck  with  the  observation  of 
the  respondents'  counsel  in  argument 
based  on  section  13  of  the  provisional 
order ;  but  the  answer  of  counsel  for  the 
appellants  to  that  is  conclusive — that  the 
section  has  no  application  to  the  locus  in 
quo.  If  this  had  been  an  exercise  by  the 
defendants  of  their  right  within  their 
Parliamentary  limits,  that  section  would 
have  applied;  but  it  is  not,  and  that 
section  does  not  apply  to  Battersea  at  all. 
We  are  driven,  therefore,  upon  the  more 
general  sections  in  the  Metropolis  Manage- 
ment Act,  1855.  The  answer  to  the  more 
general  sections,  when  you  come  to  look  at 
them,  isthis— that  counsel  has  not  pointed 
out,  and  I  do  not  suppose  can  point  out, 
any  section  which  gives  statutory  control 
which  cannot  be  used  even  if  the  pipes  are 
there.  Take  the  most  important  and 
most  typical  of  them — section  98  of  the 
Metropolis  Local  Management  Act,  which 
enables  the  local  authority  to  raise  or 
lower  the  surface  of  the  streets.  There  has 
been  nothing  done  which  interferes  with 
their  power  of  control,  and  so  with  the 
other  statutory  powers  and  Parliamentary 
powers. 

Therefore  I  feel  bound  to  come  to  the 
conclusion — which  I  do  with  regret — ^that 
the  plaintiffs  have  not  made  out  that  any 
right  of  theirs  is  being  interfered  with  by 
the  continuance  of  these  pipes  in  the  place 
in  which  they  are,  and  that  therefore  they 
are  not  entitled  to  a  mandatory  injunction. 

As  regards  the  costs,  the  notice  of  appeal 
is  against  the  whole  order,  and  asl^  for 
judgment  against  the  defendants.  The 
declaration  and  the  future  injunction 
seem  right  enough,  because  the  defendants 
did  claim  the  right  to  do  it.  There 
will,  therefore,  be  no  order  as  to  the 
costs. 

BiGBY,  L.J. — I  am  of  the  same  opinion. 
I  do  not  think  I  need  refer  to  section  109 
of  the  Metropolis  Management  Act,  1855, 
at  this  stage  of  the  litigation,  and  there- 
fore I  shall  say  nothing  about  it.     With 


reference  to  the  only  ground  on  which  it 
can  be  contended  that  the  soil  in  the  loeus 
in  qtiOf  where  the  pipes  lay,  was  vested  in 
the  vestry,  I  think  it  is  concluded  by  the 
decision  in  the  House  of  Lords.  I  do  not 
think  that  what  was  said  there  was  in  the 
nature  of  dicta  which  we  should  be  en- 
titled to  review.  I  think  the  reasons  are 
given  by  the  Lords  as  being  the  grounds 
of  their  decision,  and  we  are  bound,  what- 
ever earlier  cases  may  have  said,  to  adopt 
that  view.  Then  I  cannot  find  in  any 
sections  referred  to  that  the  existing 
rights  of  the  vestry  are  in  any  danger.  I 
find  nothing  in  the  nature  of  a  continued 
trespass  or  a  continued  nuisance,  and  I 
think  that  in  the  absence  of  anything  of 
that  kind  the  appellants  are  entitled  to 
succeed. 

Vaughan  Williams,  L.J. — I  entirely 
agree.  I  wish  to  make  one  observation 
about  the  conduct  of  the  parties.  I  entirely 
agree  that  the  evidence  before  us  and  the 
admitted  facts  before  us  shew  that  the 
defendants  took  a  very  lawless  and  high- 
handed course  upon  the  Sunday  which 
has  been  referred  to.  They  were  very 
pei'verse  in  their  conduct,  and  that  would 
make  me  in  a  sense  regret  that  one  could 
not  deprive  them  properly  of  every  advan- 
tage that  they  gained  by  that  lawless  and 
high-handed  conduct.  But  I  hesitate  to 
express  that  feeling,  because  I  do  not  know 
what  the  course  of  conduct  of  the  local 
authority  may  have  been.  They  were 
invited  by  Sir  Francis  Jeune  to  meet  their 
opponents  in  this  matter.  If  they  through- 
out this  matter  had  remembered  that 
they  existed  for  the  public  good  I  should 
have  nothing  to  say  further  than  has 
already  been  said  with  regard  to  the  con- 
duct of  the  defendants ;  but  if  they  have 
forgotten  that  they  exist  for  the  public 
good,  and  have  allowed  themselves  to 
refuse  to  the  defendants  a  permission 
which,  in  fact,  could  have  b^en  given 
without  any  harm  to  their  constituency, 
if  that  is  the  proper  expression,  which 
they  represent  in  Battersea,  and  with 
great  advantage  to  the  inhabitants  of  the 
adjoining  parish,  then  it  would  take  away 
any  feeling  of  regret  that  I  might  other- 
wise have  felt  at  having  to  leave  the 
Electric  Lighting  Co.  in  any  position  of 
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advantage  that  they  gained  on  that  lawless 
Sunday. 

Solicitors — Sydney  Morse,  for  appellants ; 
W.  W.Young  k.  Son,  for  respondents. 

[Reported  by  A.  J.  Spenoer,  JEsq., 
Barritter-at'  Lam. 


North,  J.  1  r 

1899         >  HANKEY,  In  re; 

Jan.  20,' 26. 3         smith  t;.  hankey. 

Executor  and  Administrator — Eight  of 
Preference — Creditors  of  UnequaZ  Degree 
—  Adaninistration  of  Estates  {Hinde 
Palmer's)  Act,  1869  (32  <fc  33  Vict.  c.  46), 
8.  1. 

An  executor' 8  or  administrator's  right  of 
preference  stands  on  the  same  footing  as 
his  right  of  retainer ^  and,  notvnthstariding 
Hinde  Pawner's  Act,  can  only  he  exercised 
as  between  creditors  of  equal  degree,  A 
simple  contract  creditor  may  not  he  pre- 
ferred to  a  specialty  creditor. 

Orsmond,  In  re;  Drury  v.  Orsmond 
(58  L.  T.  24),  not  followed. 

Jones,  In  re  ;  Calver  v.  Laxton  (56  L.  J. 
Ch.  350 ;  31  Ch.  D.  440),  and  other  deci- 
sions on  the  right  of  retainer,  followed  and 
applied. 

Summons  by  the  plaintiffs  on  behalf  of 
themselves  and  all  other  creditors  of  F.  A. 
Hankey,  deceased,  against  his  admini- 
stratriz  and  his  heir-at-law  as  defendants, 
for  an  order  for  the  administration  of  his 
real  and  personal  estate,  with  all  neces- 
sary and  proper  directions,  and  an  enquiry 
whether  the  defendants,  or  either  of  them, 
had  paid  any  and  which  of  the  deceased's 
debts,  and  whether  wholly  or  in  part,  and 
when,  and  whether  such  debts  were  simple 
contract  debts  or  specialty  debts. 

F.  A.  Hankey  died  on  February  15, 
1892,  and  on  April  26,  1892,  his  widow 
took  out  letters  of  administration  to  his 
estate. 

In  April  and  May,  1892,  advertisements 
for  creditors  were  issued,  and  on  May  25, 
1892,  the  plaintifis  gave  the  administra- 
trix notice  of  a  specudty  debt  of  30,000^., 


secured  to  them  by  mortgage  of  a  freehold 
estate  called  Silverlands,  near  Chertsey. 

This  was  the  only  specialty  debt,  and 
the  administratrix,  believing  it  to  be  well 
secured  and  the  estate  solvent,  applied  the 
assets  in  paying  the  simple  contract  cre- 
ditors. The  estate  was  in  fact  insolvent, 
some  of  the  securities  being  valueless. 

On  November  11,  1897,  the  plaintifEs 
and  defendants  sold  Silverlands  and 
twenty-five  acres  of  unincumbered  real 
estate  for  24,600/.,  the  whole  of  which  was 
paid  to  the  plaintiffs.  The  plaintiffs 
thereupon  claimed  the  balance,  6,500/., 
remaining  due  to  them  as  a  specialty  debt 
against  the  estate,  contending  that  the 
administratrix  ought  to  have  apportioned 
the  assets  rateably  between  the  specialty 
and  simple  contract  creditors,  and  had  no 
right  to  prefer  the  latter  as  against  the 
former. 

It  was  stated  that  if  this  contention 
prevailed  the  administratrix  would  practi- 
cally have  to  meet  the  claim  out  of  her 
own  pocket,  as  there  would  be  extreme 
difficulty  in  recovering  the  amount  from 
the  simple  contract  creditors. 

ffenry  Terrell,  Q.C.,  and  Stewart  Smithy 
for  the  plaintiffs. — ^The  administratrix  had 
no  right  to  prefer  simple  contract  cre- 
ditors as  against  specialty  creditors.  Hinde 
Palmer's  Act  ^  did  not  affect  or  enlarge 
the  executor's  rights  of  retainer  and  pre- 

(1)  The  Administration  of  Estates  (Hinde 
Palmer's)  Act,  1869,  provides  as  follows: 
"Wliereas  it  is  expedient  to  abolish  the  dis- 
tinction as  to  priority  of  payment  between  spe* 
cialty  and  simple  contract  debts  of  deceased 
persons :  be  it  therefore  enacted  ....  as 
follows : 

**  1.  In  the  administration  of  the  estate  of 
every  person  who  shall  die  on  or  after  the  first 
day  of  January  1870  no  debt  or  liability  of 
such  person  shall  be  entitled  to  any  priority  or 
preference  by  reason  merely  that  the  same  is 
secured  by  or  arises  under  a  bond,  deed,  or  other 
instrument  under  seal,  or  is  otherwise  made  or 
constituted  a  specialty  debt ;  but  all  the  ere* 
ditors  of  such  person,  as  well  specialty  as  simple 
contract,  shall  be  treated  as  standing  in  equal 
degree,  and  be  paid  accordingly  out  of  the 
assets  of  such  deceased  person,  whether  each 
assets  are  legal  or  equitable,  any  statute  or 
other  law  to  the  contrary  notwithstanding: 
provided  always,  that  this  Act  shall  not  pre- 
judice or  affect  any  lien,  charge,  or  other  secu- 
rity which  any  creditor  may  hold  or  be  entitled 
to  for  the  payment  of  his  debt." 
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ference,  so  that  they  can  still  only  be 
exercised  against  and  between  creditors 
of  the  same  class,  the  assets  being  first 
duly  apportioned  between  the  different 
dasses.  This  is  clearly  so  as  to  retainer — 
WiUan  v.  CoxvoeU  [l883],*  CompUm^  In 
re;  Norton  v.  Compton  [1885V  Jones,  In 
re;  Caloer  v.  Lasdon  [l885],*  Brigga^  In 
re  ;  Earp  v.  Brigga  [l894]  '^ ;  or  as  to  the 
priority  of  a  simple  contract  Grown  debt 
— Bentinckj  In  re;  Bentinck  v.  BerUinck 
[l897].^  Betainer  is  in  reality  the  exer- 
cise of  the  right  of  preference  in  an  exe- 
cutor's own  favour — Talbot  v.Frere  [1878].^ 
As  he  cannot  prefer  his  own  simple  con- 
tract debt,  neither  can  he  prefer  that  of 
another  creditor  as  against  a  specialty 
debt.  Oremond.  In  re  ;  Drurif  v.  Ormnond 
[1887],^  is  inconsistent  with  the  above 
authorities.  The  right  of  retainer  was 
very  early  recognised  in  an  anonymous 
action  of  Dette  [i505].^ 

Vernon  Smith,  Q,G.^  and  Irhgle  Joyce, 
for  the  defendants. — The  distinction  be- 
tween specialty  and  simple  contract  debts 
was  abolished  by  Hinde  Palmer's  Act — 
WiUiame*  Estate,  In  re;  WiUiama  v. 
WiUiams  [l872].io  In  Compton,  In  re; 
Norton  v.  Compton,^  the  point  did  not 
arise.  In  Wilson  v.  CoxweU  ^  the  execu- 
tors only  claimed  to  retain  as  against 
creditors  of  equal  degree,  so  the  point  was 
not  decided,  though  the  case  was  cited  as 
a  decision  in  Jones,  In  re;  Calver  v. 
Laxlon,^  the  principle  of  which  was  sub- 
sequently applied  in  Briggs,  In  re;  Earp 
V.  BiHggs,^  and  in  Bentinck,  In  re; 
BerUinck  v.  Bentinck,^  without  any  ques- 
tion as  to  its  validity.  In  the  last  case  it 
was  held  that  the  Crown's  priority  over 
creditors  of  equal  degree  with  itself  was 
not  taken  away  by  the  Intestates'  Estates 
Act,  1884  (47  <k  48  Vict.  c.  71),  s.  3. 
Assuming,  however,  that  the  right  of 
retainer  was  not  directly  enlarged  by  the 
Act,  though  indirectly  it  was  so  enlarged 

(2)  52  L.  J.  Ch.  976;  23  Ch.  D.  764. 

(3)  64  L.  J.  Ch.  904;  80  Ch  D.  16. 

(4)  56  L.  J.  Ch,  350;  31  Ch.  D.  440. 

(5)  29  L.  J.  N.O.  481 ;  W.  N.  (1894),  162. 

(6)  66  L.  J.  Ch.  369 ;  [1897]  1  Ch.  673. 

(7)  9  Ch.  D.  668. 

(8)  68  L.  T.  24. 

(9)  KeUw.  68. 

(10)  42  L.  J.  Ch.  168;  L.  R.  16  Eq.  270. 
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by  the  augmentation  of  the  fund  avail- 
able, that  does  not  affect  the  right  of  pre- 
ference which,  in  spite  of  the  interlocutory 
observations  of  Jessel,  M.R.,  in  Talbot  v. 
Frere^  stands  on  an  entirely  different 
footing.  With  regard  to  retainer,  the 
Courts  may  possibly  have  thought  that 
the  obnoxious  privilege  of  one  particular 
creditor — namely,  the  executor — should 
not  be  extended.  But  the  right  of  pre- 
ference merely  means  that  an  executor  is 
not  bound  to  refund  assets  which  he  has 
paid  away  to  a  creditor.  The  only  deci- 
sion on  the  right  of  preference  is  the  case 
of  Orsmond,  In  re ;  Drvry  v.  Orsmond,^ 
which  is  in  accordance  with  the  words  of 
the  Act  and  directly  in  fistvour  of  the 
defendants.  It  is  cited  as  an  authority 
in  Seton  (5th  ed.),  p.  1205,  without  any 
doubt  as  to  its  validity. 

North,  J. — It  seems  to  me  that  the 
right  of  preference  and  the  right  of 
retainer  are  in  substance  the  same  thing. 
I  can  see  no  distinction  between  retainer 
and  self-payment.  It  has  been  contended 
that  there  is  a  difference  between  them  in 
that  in  the  case  of  retainer  an  executor 
pays  himself,  whereas  in  the  case  of  pre- 
ference he  merely  contests  his  liability  to 
pay  over  again  what  he  has  already  paid 
to  other  creditors.  But  this  is  a  merely 
verbal  distinction.  It  would  be  equally 
correct  to  describe  the  payment  of  one- 
self in  lieu  of  another  creditor  as  a  pre- 
ference. On  the  other  hand,  an  executor 
exercising  his  right  of  retainer  might  be 
said  to  be  resisting  the  claims  of  other 
creditors  demanding  payment. 

I  was  asked  to  follow  the  exact  words 
of  the  Act.  [After  reading  the  preamble 
and  section  1,  his  Lordship  continued :] 
If  that  section  had  stopped  at  the  words 
"shall  be  treated  as  standing  in  equal 
degree,"  I  could  have  understood  the 
argument,  but  it  goes  on,  "  and  be  paid 
accordingly."  Now,  is  that  consistent 
with  the  argument  that  an  executor 
can  pay  some  creditors  and  leave 
other  creditors,  and  particularly  specialty 
creditors,  out  in  the  cold  ?  In  my  opinion 
the  words  of  the  section  might  strictly 
have  been  held  to  abolish  the  right  of  pre- 
ference altogether,  but  I  cannot  go  so  &r 
as  that,  having  regard  to  the  authorities. 
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The  only  question  is  whether  the  right 
ought  not  to  be  confined  to  creditord  of 
equal  degree. 

Now  there  is  no  case  in  which  any  dis- 
tinction has  been  drawn  between  the 
right  of  retainer  and  the  right  of  pre- 
ference. In  Talbot  y.Frere  ^  it  was  pointed 
out  that  both  these  rights  depend  on  the 
same  principle.  In  Williams'  Estate,  In 
re;  Williams  y,  WiUiamSy^^  the  point  did 
not  really  arise,  but  in  Jones^  In  re  ; 
CcUver  v.  LaxUm,^  Briggs,  In  re  ;  Earp  v. 
Briggs,^  and  Wilson  v.  Coxwell '  (though 
not  fully  argued)  the  point  was  decided 
as  to  retainer ;  and  in  Benttnck,  In  re  ; 
BevUinck  v.  Bentinck,^  the  same  principle 
was  applied  to  the  priority  of  a  simple 
contract  Crown  debt.  I  cannot  decide 
in  fiivour  of  the  defendant's  contention 
without  going  directly  in  the  teeth 
of  those  decisions.  It  is  said  that  I 
ought  to  follow  Orsmandf  In  re ;  Drury 
V.  Orsmond,^  I  have,  however,  to  choose 
between  that  case  and  a  number  of  uni- 
formly consistent  authorities  to  the  con- 
trary dealing  with  the  right  of  retainer. 
The  case,  as  reported,  is  short  and  not 
quite  intelligible.  The  learned  Judge  is 
reported  to  have  said,  "  Cases  have  been 
cited  to  shew  that  there  has  been  some 
alteration  in  an  executor's  right  of  re- 
tainer." Now  the  report  does  not  mention 
the  names  of  the  cases  cited  in  support  of 
that  proposition,  and  none  of  them  have 
been  cited  to  me.  I  do  not,  therefore, 
feel  so  much  hesitation  in  declining  to 
follow  the  decision  as  an  authority,  and  I 
hold,  on  the  contrary,  that  the  executrix 
had  no  such  power  of  preference  as  she 
claims  to  have  exercised. 


Solicitors — ^Meynell  k  Pemberton, for  plaintiffs; 
Hollams.  Sons,  Coward  k.  Hawksley,  for  de- 
fendants. 

[Reported  hy  O.  R,  Alston,  Esq., 
Barrister-at  -Law, 
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Feb. 

Vendor  and  PurcJuuer — Sole  and  Con- 
vey offtce  by  Order  of  Court — Undisclosed 
Prior  Title — Extent  of  Purchaser's  Protec- 
tion— Conveyancing  Act,  1881  (44  d&  45 
Vict.  c.  41).  s,  70,  sub-s.  1. 

If  an  order  of  Court  dealing  toUh  pro- 
perty, having  regard  to  its  terms  and  the 
proceedings  in  and  the  circumstances 
under  which  it  was  made,  would  not  be 
held,  apart  from  section  70  of  the  Con- 
veyancing Act,  1881,  to  bind  any  particular 
estate  or  interest  in  the  property,  then  that 
estate  or  .interest  would  not  be  bound  by 
the  order  by  reason  or  virtue  of  the  section. 

A  judgment  creditor  procured  the  appoint- 
ment of  a-  receiver  of  the  debtor's  rever- 
sionary interest  and  an  order  for  the  sale 
tJiereof  under  tfie  Judgments  Act,  1864. 
The  petitioner  was  unaware  that  the  debtor 
had  already  assigned  his  interest  for  value, 
and  Uie  ctHificate  as  to  what  the  interest 
delivered  in  execution  consisted  of  teas 
founded  on  his  evidence.  When  die  interest 
fM  into  possession,  the  debtor^ s  assignee 
claimed  to  recover  the  same  against  the 
purchaser  to  whom  it  had  been  conveyed 
under  the  order: — Held,  that  section  70, 
suh-section  I  of  the  Conveyancing  Act, 
1881,  did  not  protect  the  purchaser  against 
the  assignee's  claim, 

Mostyn  v.  Mostyn  (62  L.  J.  Ch.  959 ; 
[1893]  3  Ch.  376)  considered. 

John  Williams  by  his  will  devised  and 
bequeathed  all  his  real  and  personal  estate 
to  trustees  upon  trust,  as  to  his  real  and 
chattel  real  estate,  to  permit  his  mfe, 
Elizabeth  Williams,  to  receive  the  rents 
during  her  life,  and  after  her  decease  he 
bequeathed  a  certain  leasehold  house  to 
his  nephew,  Isaac  Jones,  for  such  term  as 
he  might  have  therein  at  his  decease ;  and 
he  devised  two  specified  freehold  cottages 
unto  and  to  the  use  of  his  said  nephew. 

On  May  31,  1894  (Elizabeth  Williams 
being  still  living),  Isaac  Jones  being  in- 
debted to  Philip  Jones,  the  plaintifiTs 
husband,  in  the  sum  of  350Z.,  in  considera- 
tion of  the  said  sum  assigned  to  the 
plaintiff  Mary  Jones,  and  Philip  Jones 
thereby  con&:ined,  all  the  share,  right, 
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title,  and  interest  to  which  the  said  Isaac 
Jones  in  his  right  then  was  or  should 
thereafter  be  entitled  to  under  the  will  of 
the  said  John  Williams,  to  hold  the  same 
to  the  said  Mary  Jones  absolutely. 

In  February,  1895,  the  defendant 
Bamett  obtained  judgment  in  an  action 
in  the  Queen's  Bench  Division  against 
Isaac  Jones  for  445^.  and  costs,  and  by  an 
order  made  in  that  action  a  receiver  was 
appointed  of  the  rents,  profits,  and  moneys 
receivable  in  respect  of  his  reversionary 
interest  expectant  on  the  death  of  Eliza- 
beth Williams  in  the  leasehold  house  and 
in  the  two  freehold  cottages. 

The  defendant  then  presented  a  petition 
under  the  Judgments  Act,  1 864,  on  which 
an  order  was  made  on  July  24,  1895, 
directing  an  account  of  what  was  due  to 
the  defendant,  an  enquiry  what  interest  in 
land  of  Isaac  Jones  had  been  delivered  in 
execution  by  the  appointment  of  a  re- 
ceiver; and  that  in  default  of  payment 
the  interest  should  be  sold  **  free  from  all 
liens  charges  or  incumbrances  which  have 
been  created  by  any  means  subsequent  to 
the  said  order,  (appointing  the  receiver) 
except  such,  if  any,  as  were  created  in 
favour  of,  or  vested  in  a  purchaser  for 
value  before  the  registration  of  the  said 
order,  and  free  from  all  liens  charges  or 
incumbrances  which  have  arisen  whether 
before  or  after  the  date  of  the  said  order 
under  or  by  virtue  of  any  judgment 
statute  or  recognisance,  and  also  free  from 
the  incumbrances  of  such  of  the  other 
incumbrancers  as  shall  consent  to  such 
8aley  but  subject  to  the  incumbrance  of 
such  of  the  said  other  incumbrancers  as 
shall  not  so  consent.^ 

Isaac  Jones  did  not  appear  on  the 
petition  nor  on  the  enquiry,  and  the  chief 

(1)  The  order  appointing  a  receiver  of  Isaac 
Jones*8  interest,  so  far  as  it  consisted  of  a  legal 
remainder  in  real  estate,  was  insufficient  to 
enable  the  Court  to  order  a  sale  of  the  interest 
under  the  Judgments  Act,  1 864.  See  the  case  of 
Harriwfi  and  Battondeyjn  re  [1899],  Ante,  p.  208, 
in  which  the  order  made  in  this  case,  reported  nt^ 
nom.  Jonee  and  the  Judgmenie  Act,  1864,  In  re 
(30  L.  J.  N.C.  p.  457  ;  W.  N.  (1896),  p.  123),  was 
cited  and  considered.  The  order  for  sale  in  the 
case  of  Jones,  In  re,  was  settled  with  certain 
modifications  of  the  form  given  in  Seton  (6th 
ed.),  1713,  in  consequence  of  the  Land  Charges 
Registration  and  Searches  Act,  ISSS—see  39 
Sot  J.  p.  689. 


clerk*s  certificate,  made  on  the  evidence 
of  an  affidavit  by  the  defendant  and  of 
the  orders  in  the  matter,  found  that  the 
interest  delivered  in  execution  by  the 
appointment  of  the  receiver  was  the  re- 
versionary interest  under  the  will,  and 
made  no  mention  of  the  plaintiff's  rights 
nor  of  any  incumbrance  on  such  interest. 
The  sale  directed  by  the  order  was  pro- 
ceeded with,  and  the  debtor's  interest  as 
found  by  the  certificate  was  offered  for 
sale  by  public  auction,  subject  to  certain 
conditions  of  sale.  At  the  sale  the  de- 
fendant, who  had  obtained  leave  to  bid, 
was  declared  the  purchaser,  and  was  sub- 
sequently allowed  to  set  off  the  purchase- 
money  against  a  corresponding  part  of  the 
larger  judgment  debt  due  to  him.  And  by 
an  order  of  February  19,  1897,  the  Court, 
being  of  opinion  that  it  was  expedient  ioc 
the  purpose  of  carrying  the  sale  into 
effect  that  a  person  should  be  appointed 
to  convey  the  interest  of  Isaac  Jones, 
ordered  that  one  John  Thomas  should  be 
appointed  to  convey  the  said  interest  to 
the  defendant  or  as  he  should  direct. 
Accordingly,  by  deed  dated  March  4, 
1897,  the  interest  was  assured  by  J. 
Thomas  to  the  defendant. 

On  March  16, 1897,  Elizabeth  Williams, 
the  tenant  for  life,  died,  and  the  defendant 
obtained  possession  of  the  above-mentioned 
property  and  of  the  title-deeds  relating 
thereto.  The  plaintiff  claimed  to  recover 
the  property  from  him  under  the  assign- 
ment of  May  31,  1894. 

On  the  fiaicts  the  Court  held  that  neither 
of  the  parties  had  notice  of  the  other's 
title.  And,  further,  that  the  assignment 
of  May  31,  1894,  passed  to  the  plaintiff 
the  legal  estate  in  the  leasehold  house  and 
in  the  freehold  cottages,  at  any  rate  for 
her  life ;  that  it  was  entered  into  in  good 
faith  and  for  valuable  consideration,  and 
was  not  a  fraudulent  preference  of 
Philip  Jones  nor  to  his  knowledge 
executed  to  defeat  creditors,  and  therefore 
was  not  void  against  the  defendant  either 
under  the  statute  13  Eliz.  nor  otherwise  ; 
that  it  amounted  to  a  purchase  for  value, 
Isaac  Jones  having  refused  to  assign  the 
interest  unless  it  were  settled  upon  the 
plaintiff,  who  was  his  sister,  so  as  to 
benefit  her  and  her  children,  and  was  not 
a  mere  part  payment  by  Philip  Jones  and 
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a  voluntary  settlement  by  Isaac  Jones  on 
his  sister;  and  that,  although  notice  of 
the  assurance  to  the  trustees  of  the 
testator's  will  was  not  necessary  to  com- 
plete the  plaintiff's  title,  it  appeared  that 
one  of  the  trustees  was  informed  of  the 
transaction. 

Isaac  Jones  was  not  called  as  a  witness 
on  the  present  proceedings. 

Farwdl,  Q.O.,  and  T.  B.  iVopiV,  for  the 
plaintiff. — The  conveyance  to  the  de- 
fendant cannot  prevail  over  the  plaintiff's 
prior  title,  although  made  by  order  of  the 
Court.  The  Court  only  purported  to  sell 
the  debtor's  interest  in  the  property,  and 
not  any  prior  interest. 

NeviUe,  Q.C.,  W,  F.  PhiUpotts,  and  R. 
B,  FhiUpoUSy  for  the  defendant. — ^A  pur- 
chajser's  title  under  an  order  of  the  Court 
cannot  be  invalidated  on  the  ground  of 
want  of  concurrence  of  other  persons 
entitled — Conveyancing  Act,  1881,  s.  70, 
sub-s.  1.^  Any  claims  by  such  persons 
are  transferred  to  the  purchase-money — 
ffaU  Dare's  Contract,  In  re  [I882]  ^ ;  and 
the  section  binds  incumbrancers — Mostyn 
V.  Moatyn  [1893].'* 

FarweUy  Q^U^,  in  reply. — The  section 
cannot  have  been  intended  to  effect  a 
great  alteration  in  the  law.  The  grounds 
on  which  an  order  cannot  be  invalidated 
are  specified  in  the  section,  so  that  it  can 
still  be  impeached  on  some  grounds.  The 
word  "concurrence"  presupposes  some 
interest  other  than  ownership,  and  co- 
existent therewith,  as  intended  to  be 
bound  by  the  Court's  order,  and  cannot 
apply  to  an  absolute  and  overriding  title. 
Cvn*.  adv,  vidu 

Feb,  25. — ^RoHEB,  J.,  after  dealing 
with  the  facts  of  the  case,  continued  :  In 
these  proceedings  it  is  clear  that  the 
Court  by  the  order  of  July  24,  1895,  was 
only  ordering  the  sale   of  the  debtor's 

(2)  The  Conveyancing  and  Law  of  Property 
Act,  1881,  s.  70, 8ub-s.  1,  is  as  follows :  **  An  order 
of  the  Court  under  any  statutory  or  other 
jurisdiction  shall  not,  as  against  a  purchaser, be 
invalidated  on  the  ground  of  want  of  jurisdic- 
tion, or  of  want  of  any  concurrence,  consent, 
notice,  or  service,  whether  the  purchaser  has 
notice  of  any  such  want  or  not. 

(3)  61  L.  J.  Ch.  671 ;  21  Ch.  D.I 41. 

(4)  62  L.  J.  Ch.  969 ;  [1893]  3  Oh.  876. 


interest  as  delivered  in  execution  by  the 
appointment  of  the  receiver,  and  that  the 
order  of  February  19,  1897,  was  made  for 
the  purpose  of  carrying  out  the  sale  effected 
under  the  order  of  July  24,  1895.  Under 
these  circumstances  it  is  very  startling  to 
be  told  that  by  virtue  of  section  70  of  the 
Conveyancing  Act,  1881,  the  plaintiff  has 
been  deprived  of  her  title,  although  that 
title  existed  prior  to  the  equitable  execu- 
tion and  she  was  a  complete  stranger  to 
the  proceedings,  and  the  Court  could 
never  have  contemplated  or  intended  to 
bind  or  affect  her.  And  when  the  argu- 
ment of  defendant's  counsel  upon  section  70 
is  fully  developed,  it  is  found  of  necessity 
to  lead,  if  sound,  to  very  astonishing 
conclusions.  It  is  contended  that  since 
section  70  came  into  force,  when  any 
property  is  sold  by  the  Court  in  any 
proceedings  before  it,  an  indefeasible  title 
is  acquired  by  the  purchaser,  because  all 
persons  interested  are  bound,  even  though 
they  may  be  perfect  strangers  to  the  pro- 
ceedings and  not  in  the  contemplation  of 
the  Court  at  all  when  it  made  the  order 
for  sale.  And  it  would  follow,  if  such  a 
contention  was  correct,  that  the  practice 
of  the  Court  in  selling  under  proper  con- 
ditions of  sale  has  been  quite  wrong  since 
section  70  came  into  force  ;  for  if  all  per- 
sons interested  in  the  property  are  bound 
by  the  order  for  sale,  the  purchaser  need 
not  look  beyond  that  order.  It  would 
certainly  be  extraordinary  if  the  effect  of 
section  70  was  to  change  to  such  an  extent 
the  well-understood  scope  and  object  of 
orders  of  sale  made  by  the  Court.  Tak^ 
for  example,  the  case  of  an  action  to 
administer  the  estate  of  a  testator  in 
which  some  property  is  ordered  to  be 
sold  as  part  of  that  estate.  Apart  from 
the  section,  the  sale  would  never  be  held 
to  bind  or  affect  persons  claiming,  not 
under  the  will  of  the  testator,  but  against 
him  and  against  those  claiming  through 
him.  Yet,  according  to  the  contention, 
the  section  has  had  the  effect  of  making 
the  sale  quite  different  in  its  scope  by 
binding  all  such  persons.  And  similar 
considerations  would  apply  to  orders  of 
sale  made  in  partition  actions,  and  fore- 
closure and  redemption  actions,  and 
numerous  others.  And  the  effect  of  the 
section  cannot  be  limited  to  orders  for 
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sale.  In  terms  the  section  applies,  in 
&voar  of  a  purchaser,  to  any  order  of  the 
Court.  And  "  purchaser  "  includes  by 
definition  "  lessee  or  mortgagee,  and  an 
intending  purchaser,  lessee,  or  mortgagee, 
or  other  person  who,  for  valuable  con- 
sideration, takes  or  deals  for  any  pro- 
perty." And,  with  certain  express 
exceptions,  section  70  applies  to  all  orders 
made  before  or  after  the  commencement 
of  the  Act. 

If  the  contention  before  me  be  correct, 
the  section  has  indeed  made  a  wonderful 
change.     An  owner  of  an  estate  might 
suddenly  find  himself  wholly  deprived  of 
it  by  an  order  of  Court  in  some  proceeding 
he  never  heard  of,  and  without  any  inten- 
tion on  the  part  of  the  Court  to  affect  him, 
and  then  be  told  that  he  had  no  remedy 
except  possibly  to  follow  (if  he  could)  any 
moneys  that  might  have  been  paid  by  a 
purchaser.     But  I  need  not  enlarge  upon 
the  results  to  which  such  a  construction  of 
the  section  would  lead.     In  my  opinion, 
the  section  was  not  intended  to  have,  and 
has  not,  such  a  wide  effect.     It  is  a  useful 
section,  and  I  should  be  sorry  to  limit  its 
utility.     But  I  think  due  effect  can  be 
given  to  it  without  yielding  to  such  an 
extravagant  contention  as  that  before  me. 
I  shall  not  pretend  to  define  all  the  cases 
to  which  the  section  can  properly  be  held 
to  apply  or  not  apply.     But,  in  my  judg- 
ment, the  following  proposition  is  correct : 
If  an  order  of  Court  dealing  with  property, 
having  regard  to  its  terms  and  the  pro- 
ceedings in  which  and  the  circumstances 
under  which  it  was  made,  would  not  be 
he  held,  apart  from  section  70,  to  be  in- 
tended to  bind  any  particular  estate  or 
interest  in  the  property,  then  that  estate 
or  interest  would  not  be  bound  by  the 
order  by  reason  or  virtue  of  the  section. 
And  I  may  point  out  that  the  section  only 
speaks  of  orders  of  Court  not  being  invali- 
dated as  against  a  purchaser  with  or  with- 
out notice  on  certain  specified  grounds, 
and  that,  as  a  rule,  a  stranger  to  an  action 
may  assert  his  rights  without  being  obliged 
to  invalidate  any  orders  that  may  have 
been  made  in  such  action. 

The  cases  cited  in  support  of  the  defen- 
dant's contention  do  not  warrant  it.  With 
regard  to  HcM  Dare^  In  re,^  all  I  need  say 
is  that  there  the  parties  whose  concur- 


rence to  the  order  for  sale  was  dispensed 
with  were  clearly  intended  to  be  bound 
by  the  order,  and  that  if  the  section  did 
not  apply  to  that  case  I  do  not  know  to 
what  case  it  could  be  held  to  apply.     As 
to  Mostyn  V.  Mostyn^  I  feel  more  diffi- 
culty.    So  far  as  the  actual  decision  in 
that  case  is  concerned,  it  was  only  one 
determining  a  question  of  form  of  con- 
veyance which  had  arisen  in  an  adminis- 
tration action  as  between  vendors  and 
purchasers.     But  one  reason  given   for 
theii*  decision  by  the  Lords  Justices  un- 
doubtedly was  that  certain  puisne  mort- 
gagees who  were  strangers  to  the  action 
were  bound  under  the  section  by  the  order 
for  sale.     Speaking  with  all  respect,  I  do 
not  clearly  see  how  they  arrived  at  that 
conclusion,  especially  as  they  also  held 
that  the  first  mortgagees,  who  had  agreed 
to  join  in  the  sale,  were  not  bound  by  the 
order,  and  that,  as  those  mortgagees  were 
not  before  the  Court  or  parties  to  the  con- 
tract for  sale,  the  Court  had  no  power  to 
compel  them  to  submit  to  the  purchasers' 
requirements.    I  gather,  however,  that  the 
Court,  having  regard  to  the  conditions  of 
sale  and  other  circumstances  of  the  case, 
came  to  the  conclusion  that  the  Court  by  its 
orders  did  intend  to  bind,  and  had  bounds 
the  puisne  mortgagees  and  their  interests 
in  the  property  ordered  to  be  sold,  though 
those  puisne  mortgagees  were  strangers  to 
the  action.     This  being  so,  the  case  is 
quite  distinguishable  from  the  case  now 
before  me,  where,  having  regard  to  the 
fact  that  the  sale  was  ordered  under  the 
provisions  of  the  Judgments  Act,  1864, 
and  was  clearly  intended  to  be  a  sale  of 
the  debtor's  interest  of  which  the  creditor 
had  obtained  equitable  execution,  I  am 
satisfied  that  the  plaintiff's  interest  in  the 
property  was  not  intended  to  be,  and  was 
not  in  £M;t,  bound.     And,  in  particular, 
on  examination  of  the  order  of  July  24, 
1895,  it  will  be  seen  that  the  sale  was 
intended  to  be  subject  to  all  incumbrances 
on  the  property  existing  at  the  date  of 
the  equitable  execution,  except  those  of 
such  incumbrancers  as  should  consent  to 
the  sale.     It  is  said  that  the  plaintiff's 
estate  was  not  an  '*  incumbrance "  pro- 
perly so  called.     I  am  not  satisfied  even 
of  that.     In  WKfxrUyrCn  Law  Lexicon  I  find 
'^  incumbrance  "  defined  as  being  '*  a  claim, 
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lien,  or  liability  attached  to  property/* 
and  this  definition  is  wide  enough  to  cover 
the  plaintiff's  claim. 

But  even  supposing  that  the  plaintiff's 
right  was  not  an  incumbrance  strictly  so 
called,  yet  the  wording  of  the  order  as 
well  as  the  general  provisions  of  the 
Judgments  Act,  1864,  make  it  clear,  in 
my  opinion,  that  the  Court  was  not  in- 
tending to  bind  any  right  or  estate  in  the 
property  existing  at  the  date  of  the  equit- 
able execution  which  was  binding  on  the 
judgment  debtor  and  could  not  be  dis- 
placed by  him.  A  sale  by  order  of  Court 
under  that  Act  would  not  bind  such  a 
right  or  estate,  and  the  owner  of  that 
right  or  estate  could  enforce  it,  notwith- 
standing the  Court's  order  of  sale,  as 
against  a  purchaser  under  that  order, 
though  the  purchaser  at  the  time  of  his 
purchase  had  no  notice  of  the  existence  of 
such  right  or  estate.  And,  moreover,  in 
my  opinion,  before  enforcing  such  right 
or  estate  the  owner  would  not  be  bound 
to  invalidate  the  order  of  the  Court.  He 
could  leave  the  order  standing  and  say 
that  it  did  not  concern  or  affect  him. 
See,  as  bearing  on  the  point,  the  case  of 
Whitworth  V.  Gattgain  [l846]  *  with  refer- 
ence to  the  position  of  judgment  creditors 
under  the  Act  1  «k  2  Vict.  c.  110;  and 
see  Godfrey  v.  Pooh  [isss],®  a  case  which 
concerned  a  New  South  Wales  Act  cor- 
responding to  the  Judgments  Act,  1864, 
and  where  it  was  pointed  out  that  a  sale 
at  the  instance  of  an  execution  creditor 
could  not  pass  to  the  purchaser  a  greater 
interest  than  the  debtor  possessed  at  the 
time  of  the  execution. 

For  these  reasons  it  appears  to  me  that 
section  70  does  not  enable  the  defendant 
to  resist  the  plaintiff's  claim,  and  that  the 
plaintiff  is  entitled  to  recover  possession 
of  the  property  and  mesne  profits. 


Solicitors — Biddell,  Vaizey  8c  Smith,  agents  for 
J.  L.  Howell,  Swansea,  for  plaintiff ;  R.  White, 
agent  for  D.  Seline,  Swansea,  for  defendant. 

\_IUiported  by  H.  F.  Amedroz,  JBtq., 
JSarristCT'at-Jjaw. 


(6)  16  L.  J.  Ch.  433  ;  1  Ph.  728. 

(6)  57  L.  J.  P.O.  78 ;  13  App.  Cas.  497. 


NOBTH,  J,  '^ 

1899  >  ^^^^  ^'  LONDON  AND    NOBTH- 

Jan  19  26  )     ^*^  assets  cobpobation. 

Company — General  Meeting — Foil — Al- 
lowanee  of  Votes  by  Chairman — Condutive 
Evidence, 

A  provieian  in  a  eompanyU  articles  of 
associcUion  thai  no  objection  shall  be  made 
to  any  vote  except  at  the  meeting  at  which 
it  is  tendered  or  an  adjoumm/mt  thereof  and 
that  any  vote,  whether  given  in  person  or  by 
proxy^  not  then  disallowedj  shall  be  deemed 
valid  f<yr  all  purposes^  is  conclusive;  and 
votes  not  disallotoed  at  such  meeting  or 
adjournment  cannot  in  the  absence  of  fraud 
be  challenged  by  legal  proceedings. 

At  an  extraordinary  general  meeting  c^ 
the  defendant  company  held  on  Novem- 
ber 23, 1898,  a  resolution  was  proposed  for 
the  voluntary  winding  up  of  the  company, 
and  the  appointment  of  a  liquidator.  On 
a  show  of  hands  the  motion  was  declared 
lost.  A  poll  was  demanded,  and  was  taken 
seven  days  afterwards. 

The  plaintiff,  who  had  opposed  the 
resolution  at  the  meeting,  and  was  one  of 
the  scrutineers  at  the  poll,  objected  to  1,08S 
votes  given  at  the  poll  in  favour  of  the 
resolution,  and  claimed  that  80  of  these 
ought  to  have  been  recorded  against  the 
motion,  on  the  ground  that  the  proxy  who 
had  given  them  for  the  resolution  was  only 
appointed  as  proxy  to  vote  against  it.  On 
*tbe  morning  after  the  poll  the  chairman 
attended  to  receive  the  scrutineers'  report ; 
he  overruled  the  plaintiff 's  objections,  and 
declared  the  vote  carried  by  28,715  votes 
against  9,263.  If  the  plaintiff's  objections 
had  been  sustained,  the  majority  would 
have  been  less  than  the  requisite  two- 
thirds.  The  resolution  was  confirmed  at 
a  subsequent  meeting. 

The  plaintiff  brought  this  action  against 
the  company  and  the  liquidator  for  a 
declaration  that  the  resolution  had  not 
been  properly  carried  and  an  injunction 
against  their  acting  upon  it,  and  now 
moved  for  an  injunction.  Articles  53  and 
54  of  the  articles  of  association  of  the 
company  provided  that  a  declaration  by 
the  chairman  of  any  general  meeting  that 
a  resolution  was  carried  upon  a  show  of 
hands  should  be  conclusive,  but  if  a  poll 
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should  be  demanded  as  therein  mentioned 
it  should  be  taken  as  therein  provided,  and 
that  the  result  of  the  poll  should  be 
deemed  to  be  the  resolution  of  the  com- 
pany. 

Article  63  inis  as  foUows :  "  No  ob- 
jection shall  be  made  to  the  validity 
of  any  vote  excepting  at  the  meeting 
at  which  such  vote  ^11  be  tendered, 
or  at  the  meeting  (if  any)  to  which 
such  meeting  shall  be  adjourned  in  the 
regular  course  of  business,  and  every  vote, 
whether  given  in  person  or  by  proxy, 
not  disaUowed  at  anyone  of  such  meetings 
shall  be  deemed  valid  for  all  purposes 
whatsoever." 

It  was  admitted  that  for  the  purpose 
of  this  article  the  taking  of  the  poll  must 
be  taken  to  be  a  continuation  or  adjourn- 
ment of  the  meeting. 

NetfiOe,  Q,C,,  and  W.  F.  HcmiUan,  for 
the  defendants. — ^There  is  a  £ettal  objection 
to  the  action.  Article  63  is  conclusive. 
The  words  are  as  wide  as  possible.  The 
votes  were  objected  to,  and  were  not  dis- 
allowed at  the  meeting  or  any  adjourn- 
ment of  it.  They  are  therefore  valid  for 
all  purposes.  The  Court  cannot  inter- 
fere. 

FamoM^  Q,C,y  and  Coldridge,  for  the 
plaintiff. — The  words  of  article  63  do 
not  provide  that  the  chairman  is  to  decide 
as  to  the  validity  of  the  votes,  and  his 
decision  is  to  be  final.  That  form  of 
words  is  used  in  article  53,  and  it  is 
almost  exactly  the  same  as  section  51  of 
the  Companies  Act,  1862,  and  that  is  not 
conclusive  if  legal  proceedings  are  taken — 
BucikUy  on  the  Companies  AcU  (7th  ed.), 
p.  212.  Similar  words  in  the  Companies 
Acts  and  other  Acts  have  been  repeatedly 
held  not  to  be  so  conclusive  as  to  oust  the 
jurisdiction  of  the  Court — National  Deben- 
ture and  Assets  Corporation^  In  re  [i89l],^ 
on  section  18  of  the  Companies  Act, 
1862 ;  Young  v.  South  Afrioan  Syndicate 
[iS96],'  a  case  on  section  51  of  the  same 
Act ;  Werdock  {Baroness)  v.  Dee  River  Co. 
(No,  2)  [i887],'  a  case  upon  the  Lands 
Improvements  Act,  1853  (16  <fe  17  Vict. 
c.  130). 

(1)  60  L.  J.  Ch.  633 ;  [1891]  2  Ch.  606. 

(2)  65  L.  J.  Ch.  638  ;  [1896]  2  Ch.  268. 

(3)  66  L.  J.  Ch.  899 ;  36  Ch.  D.  674. 
Vol.  68.— Chang. 


W.  F,  IfamiUon,  in  reply. — The  words 
of  article  63  are  perfectly  plain,  and  there 
is  no  reason  for  not  taking  them  in  their 
natural  sense.  The  article  is  evidently 
inserted  for  the  purpose  of  preventing  a 
scrutiny  of  the  poll  in  Court,  which  is  in 
effect  asked  for  here.  National  Debenture 
and  Assets  Corporation,  In  re^  was  decided 
under  section  18  of  the  Companies  Act, 
1862,  which  only  makes  the  certificate 
conclusive  as  to  requisitions  in  respect  of 
registration.  Wherever  the  words  have 
been  general,  the  Court  has  refused  to  go 
behind  the  certificate — Ennis  and  West 
Clare  Railvoayy  In  re  [i879],^  a  case  under 
section  192  of  the  Companies  Act,  1862  ; 
Reg.  V.  Levi  [l865]  ^  and  Reg,  v.  Robinson 
[l867],^  cases  under  the  Bankruptcy  Acts  ; 
nrynmawr  Coal  and  Iron  Co,,  In  re  [i877],^ 
a  very  strong  case  under  a  clause  like  the 
present;  and  Dudley  and  Kingswinford 
Tramway  Co.,  Inre  [l  893],®  a  case  under  the 
Tramways  Act,  1870  (33  &  34  Vict.  c.  78). 
It  is  true  that  in  Buc^deyon  the  Companies 
Acts  (7th  ed.),  p.  212,  it  is  stated  that  if 
the  chairman's  ruling  is  chaUenged  by 
legal  proceedings  it  is  not  conclusive.  But 
the  three  cases  quoted  in  the  note  for  that 
proposition — namely,  Horbury  Bridge  Co,, 
/nr«f  1879],'  Fender  v.  Lushington  [l877],*® 
and  Harben  v.  FhiUips  [l883],^^  do  not  in 
any  way  bear  it  out. 

[Farwell^  Q.C. — I  admit  that  I  cannot 
find  anything  in  those  cases  to  support 
Mr.  Buckley's  proposition;  there  must  be 
some  mistake  in  the  note.] 

NoBTH,  J. — The  63rd  article  does  not 
seem  to  me  to  be  applicable  generally  to 
all  questions  as  to  votes  or  the  passing  of 
resolutions.  It  only  applies  to  objections 
to  votes  which  are  tendered,  and  it  pro- 
vides that  all  objections  to  any  vote  must 
be  taken  at  the  meeting  at  which  the 
vote  is  tendered,  and  if  the  vote  is  not 
then  disallowed  it  is  to  be  deemed  valid 
for  all  purposes.      I  think  the    phrase 

(4)  3  L.  R.  Ir.  94. 

(5)  34  L.  J.  M.C.  174. 

(6)  36  L.  J.  M.C.  78 ;  L.  R  1  C.C.R.  80. 

(7)  W.N.  (1877),  46. 

(8)  63  L.  J.  Ch.  108. 

(9)  48  L.  J.  Ch.  341 ;  11  Ch.  D.  109. 

(10)  46  L.  J.  Ch.  317 ;  6  Ch.  D.  70. 

(11)  23  Ch.  D.  14. 
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**  shall  be  deemed  valid  "  is  equivalent  to 
'' shall  be  valid/'  or  ''shall  be  treated  as 
valid/'  In  other  words,  if  an  objection  is  not 
taken  at  the  meeting,  or  adjourned  meet- 
ing, it  is  to  be  taken  to  be  waived ;  and, 
if  a  vote  is  not  disallowed  then,  it  cannot 
be  objected  to  afterwards.  I  do  not  agree 
with  what  Mr.  Justice  Kekewich  appears 
from  the  report  to  have  thought  in  lining 
V.  SofviJth  Afriocm  Syndicale^^  that  if  the 
chairman's  decision  were  held  to  be  con- 
clusive at  all  it  would  be  conclusive  even 
though  fraudulently  given.  I  have  no 
doubt  that  fraud  could  be  enquired  into 
at  any  time  notwithstanding  any  decision 
of  the  chairman.  If  in  this  case  fraud  in 
admitting  votes  could  have  been  shewn, 
the  resolution  could  not  stand.  But  there 
is  no  allegation  of  fraud,  and  in  my  opinion 
the  votes  allowed  by  the  chairman  cannot 
be  expunged.  The  article  provides  that 
any  objection  must  be  taken  at  a  par- 
ticular time,  and  if  the  votes  are  not  then 
disallowed  they  are  to  be  deemed  valid 
for  all  purposes  whatsoever.  The  words 
are  very  general,  and  are  intended  to  be 
very  general,  and  I  think  they  cover  the 
present  case.  The  only  difficulty  that  I 
have  felt  has  been  whether  the  article 
might  not  be  construed  as  meaning  merely 
that  all  proceedings  founded  on  the  chair- 
man's ruling  as  to  votes  are  to  be  deemed 
valid.  But  I  do  not  think  I  can  come  to 
the  conclusion  that  a  construction  so 
limited  is  consistent  with  the  words 
used.    The  motion  must  be  refused. 


Solicitors — Greville,  Son  k,  Jams,  for  plaintiff ; 
Baker,  Blaker  k  Hawes,  for  defendants. 

[Reported  by  J.  R,  Brooke,  B»q,, 
Barrister»at'  Law. 


SEN  SEN  CO.  V.  BRirrKNS. 


Stirling,  J." 

1899. 

Feb.  17,  22. 

March  1. 

Trade  Mark — Get-up  —  Passing  off 
Goods  as  Plaintiff's— Uss  by  Plaintiff  of 
Ward  **  Trade  mark  ''—No  Registered  Trade 
Mark—TiOe  to  ReUef— Injunction. 

In  an  action  to  restrain  the  passing  off 
of  goods  as  those  of  the  plaintiff,  where  <^e 
defendant  has  so  imitcUed  the  general  get- 
up  adopted  by  the  plaintiffs  ^  ^  ^^^ 
to  deceive  an  unwary  purchaser  into  the 
beUef  that  the  goods  he  is  buying  are  the 
goods  of  the  p^intiff's  mant^acture,  the 
mere  fact  that  the  plaintiff  has  employed  on 
packages  of  his  goods  the  word  *'  IVade 
mark"  when  in  fact  he  has  no  registered 
trade  mark,  but  is  ovdy  entitled  to  a  trade 
mark  by  user,  is  not  sufficient  to  disentitle 
him  to  relief  by  way  of  an  interlocutory 
injunction ;  for  the  use  of  the  word  does 
not  necessarily  imply  that  the  person  using 
it  has  a  registered  trade  mark. 

To  disentitle  a  plaintiff  to  relief  in  sw^ 
a  case  there  must  be  other  circumstanoes, 
besides  the  use  of  the  word  <'  Trade  mark;* 
to  imply,  contrary  to  the  fact,  that  he  hcts  a 
registered  trade  mark. 

Lewis's  V.  Goodbody  (67  L.  T.  194)  dis- 
tinguished. 

The  action  was  brought  by  the  plaintifis 
for  an  injunction  to  restrain  the  defendants 
from  passing  off,  by  means  of  similarity  of 
get-up,  their  own  goods  as  those  of  the 
plaintiJOTs. 

The  goods  in  question  were  a  medical 
preparation  which  was  said  to  be  useful 
for  the  voice.  Since  1896  the  plaintiffs 
had  sent  goods  of  this  nature  from  America 
to  Englfmd  made  up  in  packages  of  a 
distinctive  character.  At  the  top  and 
bottom  of  each  package  were  the  words 
"Sen  Sen  "and  "Trade mark."  Diagonally 
across  was  a  ribbon  tied  in  a  bow.  The 
packages  were  of  different  colours.  They 
were  sold  in  boxes,  a  striking  feature  of 
which  was  that  on  both  sides  was  a 
transparency,  behind  which  was  seen  a 
representation  on  a  placard  of  three  pack- 
ages. There  was  evidence  that  when  the 
goods  were  introduced  into  England  this 
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was  a  distinguishing  feature  of  the  pack- 


The  defendant  was  the  agent  of  a 
Canadian  firm  who  had  recently  intro- 
duced similar  goods  into  England.  They 
were  made  up  in  packages  of  the  same 
shape  as  those  of  the  plaintiffs.  They 
were  marked  ^'Sant^."  Instead  of  a 
diagonal  ribbon,  there  was  a  cord  passed 
lengthways  and  breadthways  round  the 
package,  with  a  knot  in  the  middle.  The 
colours,  though  not  identical  with  those 
adopted  by  the  plaintiffs,  closely  resembled 
them.  The  defendant  had  adopted  the 
use  of  boxes  in  which  to  sell  the  goods. 
The  boxes  were  different  in  shape  from 
the  plaintiffs',  but  they  had  the  feature  of 
the  transparency  and  behind  it  a  card 
with  a  representation  of  three  packages. 

Upon  these  ficusts,  with  conflicting 
evidence  as  to  the  effect  upon  purchasers, 
the  question  (upon  which  alone  the  case 
calls  for  a  report)  for  the  decision  of  the 
Court,  upon  a  motion  for  an  interlocutory 
injunction,  was  whether,  if  the  Court 
should — as  in  the  event  it  did — hold  that 
the  general  get-up  of  the  defendant's 
goods  was  such  as  might  easily  mislead 
an  unwary  purchaser  into  thinking  that 
he  was  buying  the  plaintiffs'  goods,  the 
use  of  the  word  "  trade  mark,"  as  imply- 
ing that  the  plainti£&  had  a  registered 
trade  mark  when  in  fact  they  had  not, 
was  a  misrepresentation  disentitling  them 
to  relief. 

Upjohuy  Q.C.,  and  Sebaatiany  for  the 
plaintiffs. 

(rotey,  for  the  defendant. — The  use  of 
the  word  **  trade  mark  "  under  the  name 
**  Sen  Sen  "  on  the  plaintiffs'  packages  is 
a  representation  that  the  mark  is  a 
registered  trade  mark,  and,  being  untrue, 
di^ntitles  the  plaintiff  to  relief. 

Upjohn,  Q*C.,  in  reply  for  the  plain- 
tiffs.— It  is  true  the  plaintiffs'  boxes  have 
"ti-ade  mark"  on  them,  and  they  have 
no  registered  trade  mark.  But  that  does 
notxnake  the  statement  incorrect.  You 
may  have  a  trade  mark  which  is  not  regis- 
tered— a  common-law  trade  mark  by  user. 
The  plaintiffs  have  a  trade  mark  by  user 
once  October,  1896.  All  through  the 
Patents,  Designs,  and  Trade  Marks  Act, 
1883,  the  expression  "registered  trade 


marks,"  not  "  trade  marks  "  alone,  is  used 
(sections  66,  71,  78),  which  therefore 
assumes  that  you  may  have  a  trade  mark 
which  is  not  registered — section  76.  A 
person  who  implies  that  he  has  a  registered 
trade  mark  when  he  has  not  is  liable, 
under  section  105,  to  a  penalty ;  but  there 
is  no  expressed  offence  in  calling  a 
thing  a  ^^  trade  mark  "  which  is  not  regis- 
tered. What  the  Act  does  is  to  say  that, 
if  a  person  who  has  a  good  trade  mark 
wishes  to  push  his  claim  actively,  and  to 
sue  upon  it,  he  cannot  do  so  without 
registration,  but  it  does  not  take  away  the 
common-law  right  of  property  which  is 
acquired  by  user.  This  view  is  supported 
by  the  authorities — Matuan  v.  Boelim 
[iSBiy  Hvdaon's  Trade  Ma/rk9,  In  re 
[issey  and  Barlow  v.  Johnson  [l89o].' 
[Gatey  referred  to  Lewises  v.  Ooomody 

[1892].-*] 

But,  after  all,  if  the  plaintiffs  are  suing 
on  the  question  of  passing  off  goods  by 
fraud  and  in  respect  of  the  whole  general 
get-up,  the  use  of  the  word  "  trade  mark  " 
is  a  mere  collateral  matter  which,  if  a 
misrepresentation  at  all,  does  not  disen- 
title them  to  relief  either  at  law  or  in 
equity — Ford  v.  Foster  [l872].'» 

Stieling,  J. — The  ground  on  which  I 
have  doubt  if  an  injunction  ought  to  be 
granted  is  that  the  plaintiffs  have  used 
packages  on  which  are  found  the  words 
"Sen  Sen"  and  "Trade  mark."  As 
regards  their  right  to  a  trade  mark  the 
position  is  this:  An  affidavit  has  been 
filed  which  states  that  the  trade  mark 
"  Sen  Sen  "  has  been  adopted  in  America, 
and,  although  not  registered  there,  steps 
have  been  taken  there  with  a  view  of 
getting  that  registration  effected.  In 
1896  the  first  boxes  were  shipped  to  this 
country,  marked  in  the  same  way  as  those 
sold  in  the  United  States.  Does  the 
statement  which  is  found  on  the  packages 
amount  to  a  misrepresentation  such  as  to 
disentitle  the  plaintiff  to  relief  by  way  of 
an  injunction  f  I  think  that  a  trader 
may  still  acquire  a  right  to  a  trade  mark 

(1)  53  L.  J.  Oh.  932 ;  26  Ch.  D.  398. 

(2)  55  L.  J.  Ch.  631 ;  32  Ch.  D.  311. 

(3)  7  Rep.  Pat.  Cas.  395. 

(4)  67  L.  T.  194. 

(5)  41  L.  J.  Ch.  682 ;  L.  R.  7  Ch.  611. 
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in  the  United  Kingdom  by  user ;  and  the 
effect  of  the  statute  is  not  to  provide  that 
no  one  shall  have  a  trade  mark  unless  he 
registers  it  in  accordance  with  the  Act, 
but  only  to  provide  that  any  such  trader 
shall  not  be  entitled  to  sue  in  respect  of  a 
trade  mark  unless  it  is  registered.  On 
this  I  would  refer  to  what  was  said  by 
the  late  Lord  Justice  Cotton  in  Hudson** 
Trade  McMrki,  In  re,'^  and  by  the  late  Lord 
Justice  (then  Mr.  Justice)  Chitty  in 
Barlow  v.  Johnson.^  Then  is  a  statement 
on  goods  such  as  this,  that  a  particular 
mark  is  a  trade  mark,  such  a  misrepresen- 
tation as  to  prevent  a  plaintiff  from  having 
rights  in  respect  of  get-up  and  so  on, 
which  he  would  otherwise  have?  My 
attention  has  been  called  to  section  105 
of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883.^  Of  course,  if  the  plaintiffs 
are  brought  within  the  terms  of  the  Act 
they  must  be  denied  relief ;  and  I  go  further 
and  say  that,  by  committing  an  offence 
under  the  section,  the  plaint&s  might  be 
guilty  of  such  an  act  as  would  disentitle 
them  to  relief  in  equity.  Now  the  section 
says  that  "  any  person  who  .  .  .  describes 
any  trade  mark  applied  to  any  artidesold  by 
him  as  registered  which  is  not  so,  shall  be 
liable."  The  offence  consists  not  in  apply- 
ing to  any  goods  the  word  "  trade  mark," 
but  in  implying  that  such  trade  mark  is 
registered.  The  contrast  is  very  strong 
with  what  is  said  with  regard  to  a  patent. 
If  a  person  represents  any  article  as 
patented  when  it  is  not  so,  that  is  an 
offence.     It  is  not  said  that  if  he  repre- 

(6)  The  Patents',  Designs,  and  Tiade  Marks 
Act,  1888  (46  k  47  Vict.  c.  57),  s.  105,  enacts  as 
follows : 

*'(l)  Any  person  who  represents  that  any 
article  sold  by  him  is  a  patented  article,  when 
no  patent  has  been  granted  for  the  same,  or 
describes  any  design  or  trade  mark  applied  to 
any  article  sold  by  him  as  registered  which  is 
not  so,  shall  be  liable  for  every  offence 
on  snmmaiy  conviction  to  a  fine  not  exceeding 
51. 

**  (3)  A  person  shall  be  deemed,  for  the  pur- 
poses of  this  enactment,  to  represent  that  an 
article  is  patented  or  a  design  or  a  trade  mark 
Is  registered,  if  he  sells  the  article  with  the 
^vord  *  patent.* '  patented/  '  registered,'  or  any 
word  or  words  expressing  or  implying  that  a 
patent  or  registration  has  been  obtained  for  the 
article  stamped,  engraved,  or  impressed  on,  or 
otherwise  applied  to,  the  article." 


sents  that  he  has  a  trade  mark,  when  it 
is  not  registered,  that  is  an  offence. 

The  plaintiffs  have  not  put  the  word 
"  Registered."  Have  they  put  words  im- 
plying that  registration  has  been  obtained  t 
That  brings  us  very  near  the  general 
question  whether  they  have  used  such 
misrepresentation  as  disentitles  them  to 
relief  in  equity.  The  words  "  Sen  Sen — 
Trade  mark  "  are  capable  of  the  interpre- 
tation that  the  trade  mark  is  one  with 
all  its  incidents,  including  the  right  to 
sue,  implying  registration.  But  I  do 
not  think  it  is  necessarily  so.  It  may 
be  merely  an  intimation  to  a  person 
buying  that,  if  he  wishes  to  make  sure 
that  the  goods  he  is  buying  are  the  plain- 
tiff' goods,  he  should  look  to  see  that  the 
words  are  on  them  which  will  insure 
their  being  theirs.  There  is  no  evidence 
before  me  of  the  effect  the  representation 
has  had  upon  any  one.  My  attention  has 
been  called  by  counsel  for  the  defendant  to 
the  case  of  LeiMa  v.  Goodbody^^  where 
language  is  used  by  Mr.  Justice  Kekewich 
which  possibly  might  be  read  as  an  indi- 
cation of  opinion  on  his  part  that  under 
such  circumstances  it  ought  to  be  taken 
that  a  trade  mark  existed  with  all  its 
rights  and  privileges.  I  have  made  some 
enquiries  as  to  the  case,  and  I  have 
reason  to  think  that  the  remarks  were 
made  with  reference  to  certain  evi- 
dence which  does  not  appear  in  the 
report.  I  do  not  think  that  the  words 
mean  generally  that  under  all  circum- 
stances, on  factiS  such  as  those  before  me, 
the  mere  putting  of  a  name  on  goods, 
with  the  addition  of  the  word  **  trade 
mark,''  necessarily  carries  with  it  the 
implication  that  the  trade  mark  is  re- 
gistered. 

I  think,  therefore,  that,  whatever  may 
happen  at  the  trial  of  the  action,  an 
interlocutory  injunction  ought  to  be 
granted. 

Solicitors— Keddey,  Fletcher  &  Fry,  for  plain- 
tiffs; Church,  Rendell,  Todd  k  Co.,  agents 
for  W.  S.  Bestall,  Birmingham,  for  defen- 
dant. 

\Reported  hy  Arthur  Zawrenee,  Etq^ 
Barriiter^t'Zaw. 
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DUNCAN,  In  re ; 

TEBBT  V.   SWEETING. 


Exeeutor  and  Administrator — Claim 
against  Estate  oj  a  Deceased  Person — 
Damages  for  Misrepresentation — Unliqui- 
dated Damages — "  Actio  personalis  moritur 
cum  personal* 

A  claim  in  an  culministration  action 
against  the  estate  of  a  deceased  testator  for 
damages,  on  the  ground  that  the  claimant 
foas  induced  by  the  misrepresentation  of 
the  testator  to  purchase  Jrom  him  certain 
worthless  shares  in  a  company,  is  in  the 
nature  of  a  claim  for  unliquidated  damages 
in  cm  action  for  deceit,  although  the  claim 
is  made  for  the  actual  price  paidjor  the 
Shares.  Such  a  claim  falls  within  the 
maxim  ^  Actio  personalis  moritur  cum 
persona^*  and  is  not  mairUainable. 

Adjourned  summons. 

Thiis  was  a  claim  by  T.  Seddon  in  a 
<7editoTs'  action  against  executors  for  the 
administration  of  the  estate  of  a  deceased 
testator. 

It  was  stated  by  Seddon  that  in  Oc- 
tober, 1895,  he  was  induced  by  the  testator 
to  purchase  from  him  500  fully  paid  11. 
shares  in  a  gold-mining  company  by  repre- 
sentations that  the  company  owned  certain 
valuable  mines. 

In  payment  for  the  shares  the  testator 
drew  upon  Seddon,  and  Seddon  accepted, 
two  bills  of  exchange  for  250/.  each.  In 
Februaiy,  1896,  the  testator  died.  One 
of  the  acceptances  matured  about  that 
date,  and  was  met  by  Seddon. 

It  appeared  that  the  company  never 
owned  any  property  or  any  assets,  and 
that  the  shares  were  worthless  and  the 
oompany  was  in  liquidation.  Seddon  con- 
tended that  the  consideration  for  the  bills 
wholly  fiuled.  He  declined  to  meet  the 
other  bill,  and  the  executors  threatened 
to  sue  him  thereon.  No  offer  was  made 
by  Seddon  to  return  the  shares  until 
December,  1898,  and  he  still  held  the 
shares.  He  claimed  that  the  testator  was 
at  the  time  of  his  death,  and  that  his 
estate  was  still,  indebted  to  him  for  250/. 
money  paid,  and  in  the  alternative  he 
claimed  250/.  damages.  The  Master  had 
diiallowed  the  claim,  on  the  ground  that 


acceptance  of  the  shares  formed  considera- 
tion, and  that  according  to  the  authorities 
a  claim  for  damages  for  misrepresentation 
would  not  lie  after  the  wrongdoer's  death. 

Borihwick,  for  Seddon. — The  maxim 
Actio  personalis  m,oritur  cum  persona 
does  not  apply  to  cases  like  the  present 
where  it  can  be  shewn  that  the  loss  arising 
from  the  representations  of  the  tort-feasor 
directly  benefited  his  estate— Pee^  v. 
Gumey  [l873]  ^  and  FhiUips  v.  Homfray 
[1883].* 

Levett,  Q.C,  and  F,  Thompson,  for  the 
executors. — The  claim  is  one  for  unliqui- 
dated damages  against  the  testator's  es- 
tate, and  is  therefore  not  maintainable — 
Peek  V.  Qumey}  The  claimant's  only 
remedy  against  the  testator  himself  would 
have  been  by  an  action  for  damages  on 
the  ground  of  deceit  or  for  rescission  and 
damages.  He  could  not  have  at  law 
brought  an  action  for  assumpsit,  so  the 
maxim  applies — Archer  v.  Bamford  [l822].' 
Moreover,  as  he  has  retained  the  shares, 
there  is  consideration.  To  have  sustained 
any  action  he  should  have  repudiated  the 
whole  transaction,  and  claimed  to  rescind. 

Borthwick,  in  reply. — Archer  v.  Bam- 
ford '  was  a  Nisi  Prius  case,  and  went  on 
the  forms  of  pleading.  In  PhilUps  v. 
Homfray^  the  point  was  whether  the 
money  had  been  received  or  not  by  the 
wrongdoer:  Here  a  claim  is  made  for  a 
given  sum,  of  which  the  claimant  was 
defrauded. 

Feb.  4. — BoMEB,  J. — It  is  important  to 
bear  in  mind  what  is  the  nature  of  the 
claim  at  present  before  me.  It  is  a  claim 
to  prove  for  damages  suffered  by  the 
claimant  by  reason  of  his  being  induced 
by  misrepresentations  of  the  testator  to 
buy  certain  shares  belonging  to  the  tes- 
tator in  a  limited  company.  It  is  not  a 
claim  for  rescission  of  contract.  The 
claimant  has  retained,  and  still  retains, 
the  shares,  and,  so  far  as  appears,  he  has 
never  repudiated  the  contract  either  dur- 
ing the  testator's  lifetime  or  since.  Not- 
withstanding the  lapse  of  time  and  change 

(1)  43  L.  J.  Ch.  19,  at  p.  84;  L.  B.  6  H.L. 
377  at  393 

(2)  62  l!  J.  Ch.  833  ;  24  Ch.  D.  439. 

(3)  3  Stark.  176. 
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of  ciroumstanoes,  it  is  oonoeivably  pofistble, 
though  not  very  probable,  that  even  now 
the  claimant  may  be  in  a  position  to  re- 
pudiate the  contract,  and  on  that  footing 
I'ecover  back  from  the  testator's  estate  the 
contract  price.  Bat  I  am  satisfied  that  a 
claim  of  that  kind  was  not  the  one  which 
was  made  before  the  Master,  or  adjourned 
to  me  for  decision,  or  which  the  respon- 
dents were,  or  are  now,  called  upon  or 
prepared  to  meet.  It  is  true  that  in  his 
affidavit  in  support  of  his  daim  the  claim- 
ant speaks  of  the  consideration  for  the 
payment  of  the  purchase-price  having 
wholly  fidled,  but  it  is  clear  that  what  he 
means  by  that  is  that  the  shares  proved 
eventually  to  be  worthless.  And  cer- 
tainly the  respondents  were  never  fairly 
given  to  understand  by  the  claimant  that 
his  claim  was  not  one  for  damages,  but 
was  one  based  on  an  alleged  right  now  to 
repudiate  the  contract.  Otherwise  they 
would  have  had  the  opportunity  given  to 
them,  of  which  I  am  satisfied  they  would 
have  availed  themselves,  of  shewing  that 
from  the  delay  of  the  purchaser  in  repudia- 
ting the  contract  or  from  the  change  of 
circumstances  he  is  not  now  in  a  position  to 
establish  a  right  to  repudiate  the  con- 
tract. I  therefore  proceed  to  deal  with 
the  case  as  being  at  present  one  only  for 
damages.  But  should  the  claimant  desire 
to  make  a  daim  on  the  other  footing,  then 
I  will  give  him  an  opportunity  of  doing 
so,  reserving  all  question  of  costs  hitherto 
incurred. 

Dealing  solely  with  the  claim  for  dam- 
ages, I  should  point  out  that  the  claim  is 
legally  one  for  unliquidated  damages,  and 
not  the  less  so  because  the  claimant  seeks 
to  establish  that  the  true  measure  of  those 
damages  is  the  full  amount  of  the  con- 
tract price.  Now,  can  such  a  claim  be 
brought  against  the  legal  personal  repre- 
sentatives of  the  testator  1  I  think  not ; 
for,  in  my  opinion,  the  principle  applies  of 
Actio  peraoncdia  marUur  cum  peraana,  the 
case  not  fedliDg  within  any  statutory  or 
other  exception  to  the  rule.  It  was  sug- 
gested that  the  case  was  excepted  from 
the  rule  because'  the  testator  obtained 
from  the  claimant  the  price  of  the  shares 
by  reason  of  the  fraudulent  misrepresen- 
tation. But  this  suggestion  is,  in  my 
judgment,  based  on  a  misapprehension  of 


the  piindple  on  which  the  Court  acts  in 
these  cases.  If  the  claimant  was  suing, 
or  was  entitled  to  sue,  on  the  footing  thub 
the  price  paid  for  the  shares  was  still  the 
claimant's  property,  then  I  agree  that 
the  rule  does  not  apply — see  FhUUps  v. 
Hcmfray^  where  the  limits  of  the  rule 
are  examined.  On  the  other  hand,  if  the 
claimant  can  only  sue  for  unliquidated 
damages,  then  the  rule  applies — see 
Kirk  V.  Todd  [l882],<  where  Sir  George 
Jessel  M.R.,  observes:  "As  I  understand 
the  rule  at  common  law  it  was  this — ^you 
could  not  sue  executors  for  a  wrong  com- 
mitted by  their  testator  for  whidb  you 
could  only  recover  unliquidated  damages  " ; 
and  see  the  judgment  of  the  majority  of 
the  Court  of  Appeal  as  delivered  by  Lord 
Justice  Bowen  in  Phillips  v.  Homfrayy^ 
where  he  states:  "The  only  cases  in 
which,  apart  from  questions  of  breach  of 
contract,  express  or  implied,  a  remedy  for 
a  wrongful  act  can  be  pursued  against  the 
estate  of  a  deceased  person  who  has  done 
the  act,  appear  to  us  to  be  those  in  which 
property,  or  the  proceeds  or  value  of  pro- 
perty, belonging  to  another,  have  been 
appropriated  by  the  deceased  person  and 
added  to  his  own  estate  or  moneys.  In 
such  cases,  whatever  the  original  form  of 
action,  it  is  in  substance  brought  to 
recover  property,  or  its  proceeds  or  value^ 
and  by  amendment  could  be  made  such  in 
form  as  well  as  in  substance.  In  such 
cases  the  action,  though  arising  out  of  a 
wrongful  act,  does  not  die  with  the 
person.  The  property  or  the  proceeds  or 
value,  which  in  the  lifetime  of  the  wrong- 
doer, could  have  been  recovered  from  him, 
can  be  traced  after  his  death  to  his  assets, 
and  recaptured  by  the  rightful  owner 
there.  But  it  is  not  every  wrongful  aob 
by  which  a  wrongdoer  indirectly  benefits 
that  £sl11s  under  this  head,  if  the  benefit 
does  not  consist  in  the  acquisition  of  pro- 
perty, or  its  proceeds  or  value.  Where 
there  is  nothing  amongst  the  assets  of  the 
deceased  that  in  law  or  in  equity  belongs 
to  the  plaintiff,  and  the  damages  which 
have  b€«n  done  to  him  are  unliquidated 
and  uncertain,  the  executors  of  a  wrong- 
doer cannot  be  sued  merely  because  it 
was  worth  the  wrongdoer's  wlule  to  commit 
the  act  which  is  complained  of^  and  an 
(4)  52  L.  J.  Ch,  224 ;  21  Ch.  D.  i84. 
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indirect  benefit  may  have  been  reaped 
thereby." 

The  queation,  then,  that  I  have  to  oon- 
sider  in  the  case  before  mc  narrows  itself 
to  this ;  Can  the  claimant,  while  retaining 
the  shares  porchased,  and  while  not  in  a 
position  to  insist  upon  repudiation  of  his 
contract  under  which  he  purchased  the 
shares,  sue  for  the  purchase-money  at 
law  as  remaining  his  own  property  by 
reason  of  the  fraud  which  mduced  the 
contract  1  In  my  opinion  he  clearly  can 
not.  Bee,  for  example,  the  judgments  in 
Campbell  v.  Fleming  [l834J,^  where  it  is 
pointed  out  that  in  such  a  case  the  pur- 
chaser, to  be  able  to  sue  for  the  purchie»e- 
money,  must  at  the  time  of  discovering 
the  fraud  elect  to  repudiate  the  trans- 
action. If  for  any  reason  the  purchaser 
IB  not  entitled  to  insist  on  rescission  of  the 
contract  he  cannot  sue  for  the  purchase- 
money,  and  can  only  sue  for  damages  in 
an  action  of  deceit — see  Clarke  v.  IHck- 
Man  [i858].^  In  the  case  before  me,  as 
already  pointed  out,  the  claim  has  not  to 
be  treated  as  one  for  rescission.  It  is,  in 
&ct,  at  present  a  claim  for  damages  for 
deceit,  and,  as  already  pointed  out,  is 
legally  one  for  unliquidated  damages.  It 
is  a  fiJlacy  for  the  claimant  to  suppose 
that  his  claim  becomes  less  one  for  un- 
liquidated damages  because  he  hopes  to 
establish  that  the  measure  of  his  damages 
is  the  contract  price  he  paid.  Still  less 
can  he  say,  if  he  is  not  in  a  position  to 
insist  on  rescission  of  his  contract,  that  the 
purchase  price  he  paid  is  his  property 
because  it  equals  the  amount  of  damage  he 
has  sustained. 

FHis  Lordship,  therefore,  held  that  the 
daun  could  not  be  sustained  as  one  for 
damages,  but  that  it  should  be  rejected  on 
that  footing  without  costs  and  without 
prejudice  to  any  daim  which  the  claimant 
might  make  on  the  ground  that  he  was 
entitled  to  rescind  the  contract.] 

Solicitors— Oldman,  Clabbnrn  k  Ck>.,  agents  for 
F.  W.  Adamson,  Hull,  for  Seddon;  Wynne, 
Holme  &  Wynne,  agents  for  W.  B.  Mawdsley, 
Soathport,  for  the  ezecntors. 

IJStporUd  hy  R.B,  Sehmnherg,  Esq., 
Barrigter'Ot'Law. 


(6)  3  L.  J.  K3.  136;  1  Ad.  k  E.  40. 
(6)  27  L.  J.  Q.B.  223 ;  E.  B.  &  £.  148. 


Stiblino,  J.'N 

1899.       f  MiiiNBB,  In  ftf;  milnbb  v. 
Jan.  12,  17.  t  bbat. 

Feb.  22.    J 

Pow&r — Speoial  Power  of  Appointment 
—WiO-'BequeeU  to  Persona  not  Object  of 
Power  —  **Oiv$  bequeath  and  appoint** 
Reeidue  ofJBetate  and  Effects, 

Where  a  lady  who  had  a  testamentary 
power  of  appointment  over  certain  funds  in 
favour  of  her  husband  by  her  wiU  be- 
gtteathed  certain  legacies  "out  of  my 
separate  estate  or  out  of  the  estate  and 
^ects  over  which  I  have  any  disposing 
power  **  to  persons  not  objects  of  the  power  y 
and  proceeded^  "  I  give  bequeath  and  op- 
point  ail  the  residue  of  my  estcUe  and  ^ects 
whatsoever  and  wheresoever  unto  m/y  hus- 
band .  .  .  absolutely"  it  was  held  that  the 
power  had  been  exercised.  Evidence  u)as 
admitted  to  prove  that  the  lady  had  no 
other  testamentary  poufer  of  appointment. 

Under  the  will  of  her  father,  Henry 
Milnei*,  his  daughter,  Mrs.  Bray,  had  power 
to  appoint  a  life  interest  in  certain  funds 
to  her  husband.  By  her  will  dated 
November  16,  1882,  she  bequeathed  as 
follows:  *'I  bequeath  the  following 
legacies  out  of  my  separate  estate,  or  out 
of  the  estate  and  effects  over  which  I  have 
any  disposing  power,  all  free  from,  legacy 
duty,  namely" — she  then  specified  the 
legacies,  and  proceeded — "  I  give  bequeath 
and  appoint  all  the  residue  of  my  estate 
and  cdSects  whatsoever  and  wheresoever 
unto  my  husband  .  .  .  absolutely." 

Mrs.  Bray  died  on  July  20,  1883, 
leaving  her  husband  her  siirviving.  The 
question  raised  by  this  originating  sum- 
mons, which  was  taken  out  by  the  trustees 
of  the  will,  was  whether  Mrs.  Bray  had 
exercised  in  fisivour  of  her  husband  the 
special  power  conferred  on  her  by  her 
father's  will. 

P.  B.  Lamhertf  for  the  summons. 

JS.  Beaumont^  for  the  husband. — The 
will  of  the  testatrix  operated  as  an 
exercise  of  the  power.  It  begins  by  the 
indication  of  a  clear  intention  to  exercise 
every  power.     Clogstoun  v.  Walcott  [l  843]  * 

(1)  13  Sim.  523. 
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would  be  against  my  contention  if  it  were 
good  law,  but  it  is  not.  It  was  not 
followed  by  Malins,  V.C.,  in  Ferrier  v. 
Jay  [i87o],'*  nor  by  Lord  Selbome,  L.C., 
sitting  for  Lord  Romilly,  M.B.,  in  Teape*8 
TrwtSy  In  re  [iSTsV  I»i  ThanUon  v. 
Thornton  [i875],*  Malins,  V.O.,  recognised 
the  authority  of  these  two  last-mentioned 
cases.  Hope  v.  Hope  [i854]  '  again  states 
the  general  principle. 

The  principle  of  these  decisions  is  that 
where  you  find  a  will  purporting  to  exer- 
cise powers  of  appointment  without  saying 
what  powers,  it  is  to  be  assumed  that  the 
intention  was  to  execute  special  powers  if 
the  disposition  of  the  property  would  thus 
be  rendered  effectual;  and  the  Court  is 
not  to  be  deterred  from  applying  the 
principle  by  slight  difficulties  in  the  matter. 
I  do  not  say  the  case  is  on  all-fours  with 
OreviHe  v.  Browne  [i859].^  A  married 
woman  would  speak  of  the  property  com- 
prised in  her  settlement  as  "my  pro- 
perty." 

[Upjohn^  Q.Ct  referred  to  WiUiams,  In 
re ;  Fovlkea  v.  Williams  [i889],^  and  said 
he  should  object  to  any  further  evidence 
that  the  testatrix  had  no  other  testa- 
mentary power  of  appointment.] 

In  that  case,  and  in  all  cases  in  which 
the  testator  has  not  used  the  word 
"appoint,"  the  words  "devise  and  be- 
queath "  were  used.  There  the  Court  said 
the  testator  had  no  real  ^tate  of  his 
own  upon  which  the  devise  could  operate. 
That  case  does  not  apply. 

Here  the  lady  bias  indicated  in  the 
dearest  way  that  she  was  exercising  the 
special  power;  she  winds  up  by  using 
the  word  "  appoint.*' 

Upjohn,  Q.C.,  and  H.  Romer,  for  the 
next-of-kin  of  the  testatrix. — The  power 
here  is  to  appoint  in  favour  of  the  husband. 
The  bequests  are  not  in  favour  of  the 
husband,  and  consequently  are  not  in 
fiskvour  of  objects  of  the  power. 

QrwiUe  v.  Browne  ^  rested  entirely  on 
the  word  "residue."  By  residue  here 
the  testatrix  meant  the  residue  over  which 

(2)  39  L.  J.  Ch.  686 ;  L.  B.  10  Eq.  650. 

(3)  43  L.  J.  Ch.  87 ;  L.  B.  16  Eq.  442. 

(4)  L.  B.  20  Eq.  599. 

(5)  5  Giff.  18. 

(6)  7  H.L.  Cas.  689. 

(7)  58  L.  J.  Cb.  451;  42  Oh.  D.  93. 


she  had  a  disposing  power,  and  out  of 
which  she  had  given  legacies. 

In  Teape'e  Trusts^  In  re,^  the  words 
were  "  my  real  and  personal ....  estate 
....  over  which  I  have  any  power  of  dis- 
position or  control,"  so  that  there  were 
clear  words  distinguishing  the  power  and 
property,  and  including  both. 

In  that  case  and  the  other  cases  men- 
tioned there,  and  in  every  case  following 
it,  there  is  a  reference  to  property  and 
power. 

The  doctrine  of  reddendo  singula 
singiUis  does  not  apply  here,  because  you 
have  only  singiUa. 

InCoM«jv./'a»fer[i86o]*  the  words  were, 
"all  my  real  and  personal  estate  what- 
soever whereof  I  have  power  to  dispose  " ; 
in  Hope  v.  Hope,^  "  devise  bequeath  direct 
limit  and  appoint " ;  in  Cooke  v.  Cunliffe 
[i85i],^  "  all  my  real  estate  over  which  I 
have  any  disposing  power  "  ;  in  Ferrier  v. 
Jay,'^  "all  my  real  and  personal  estate 
....  of  which  I  have  any  power  to 
appoint  or  dispose";  in  Oains/ord  v. 
Dunn  [1874],*®  "  my  property  ....  over 
which  1  have  any  power  of  appointment 
or  disposition  " ;  in  Thornton  v.  Thornton^* 
"  all  my  property  over  which  I  have  any 
disposing  power";  and  Swinburne^  In 
re;  Swinbwme  v.  PiU  [l884],"  "all  the 
real  and  personal  estate  over  which  I  may 
have  any  testamentary  power  of  dis- 
position." 

There  is,  consequently,  no  case  in  which 
the  mere  use  of  the  wori  "  appoint  **  has 
been  held  enough  to  shew  an  intention  to 
exercise  the  power,  and  wherever  the  word 
"  absolutely  "  has  occurred  the  Court  has 
been  enabled  to  give  effect  to  the  disposi- 
tion by  saying  that  the  word  "  absolutely  " 
applies  to  the  testator's  own  property, 
lliere  is  no  indication  of  intention  to  exer- 
cise this  power  in  the  early  part  of  this 
wiU,  and  there  is  no  such  indication  in  the 
residuary  gift  except  the  word  "  appoint," 
but  there  is  a  contrary  intention  by  the 
use  of  the  word  "  absolutely."  We  r^y  on 
MiUs,  In  re;  Mills  v.  Mitts  [isse],^^ 
Williams,  In  re;  FouOcesY.  WHUams^^  and 

(8)  29  L.  J.  Cb.  886  ;  IJ.  &  H.  30. 

(9)  21  L.  J.  Q.B.  30;  17  Q.B.  245. 

(10)  43  L.  J.  Ch.  403 ;  L.  B.  17  Kq.  405. 

(11)  54  L.  J.  Ch.  229 ;  27  Ch.  D.  696. 

(12)  56  L.  J.  Ch.  118 ;  84  Ch.  D.  186. 
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Euddlestonjn  re;  Bruno  v.  EyH(m[i89iy^ 
In  that  case  the  word  •*  direct "  occurred. 
Conveyancers  generally  couple  the  words 
appoint  and  direct. 

H.  Greenwood,  for  other  parties  inte- 
rested.— I  adopt  this  latter  argument. 

E.  Beawmonty  in  reply. — ^By  the  words 
"  the  residue  of  my  estate "  the  tes- 
tatrix meant  the  residue  of  the  pro- 
perty with  which  she  was  dealing  by  the 
will. 

The  word  "appoint"  does  not  occur 
either  in  MiUsy  Inre,^^  or  WiUiama^  In  re.'' 
In  Cooke  v.  Cunliffe^  the  words  were 
different. 

Cur.  adv.  vuU. 

Feb.  22. — Stibling,  J.,  after  stating  the 
facts,  continued :  It  is  stated,  and  for  the 
present  purpose  I  assume,  that  this  power 
was  the  only  testamentary  power  to  which 
the  testatrix  was  entitled.  This  is  a  circum- 
stance which  has  in  many  cases  been  held 
to  afford  evidence  of  considerable  cogency 
of  an  intention  to  exerciee  such  a  power ; 
see  Pidgely  v.  Pw^e/y  [1844],**  Banks  v. 
Banke  [1853],**  Teape'e  Trusta,  In  re?  and 
Swivhwrne,  inre.^^  It  was  contended  that 
evidence  of  the  fact  was  inadmissible, 
regard  being  had  to  the  decisions  in  J/»&, 
In  r»,*'  Williams^  In  re?  and  Huddle- 
Mon,  In  re*3;  but  all  of  them  are 
directed  to  a  different  point  and  were  not 
intended,  so  far  as  I  can  see,  to  overrule 
the  series  of  cases  just  referred  to,  not  one 
of  which  is  mentioned  in  the  judgments  of 
any  one  of  the  learned  Judges  by  whom 
those  decisions  were  given.  The  rule 
applicable  to  cases  of  this  sort  is  thus 
stated  by  Mr.  Justice  Pearson  in  Von 
Brockdorff  v.  AfcUcoltn  [l885],*^  in  a  pas- 
sage cited  with  approval  by  Mr.  Justice 
North  in  CoUon,  In  re ;  Wood  v.  Cotton 
[1888]  17; 

^The  simple  question  is,  whether  I  can 
£nd  in  the  will  itself  such  an  indication 
of  an  intention  to  exercise  the  power  as 
that  I  ought  to  hold  that  the  power  has 
been  exercised.     It  is  a  question  of  inten- 

(13)  64  L.  J.  Ch.  157 ;  [1894]  3  Ch.  695. 

(14)  1  Coll.  265. 

(15)  17  Beav.  352. 

<16)  56  L.  J.  Ch.  121 ;  30  CJh.  D.  172. 
<17)  68  L.  J.  Cb.  174  ;  40  Ch.  D.  41. 


tion,  and  a  question  of  intention  only. 
There  being  various  indications  in  the 
will,  some  one  way  and  some  the  other, 
the  question  I  have  to  decide  as  well  as  I 
can  is,  on  which  side  does  the  balance 
weigh  most  strongly  1  When  you  have 
put  the  one  against  the  other,  to  which 
side  ought  you  rather  to  incline  in  order 
to  determine  what  is  [the  real  truth  of 
the  case  with  regard  to  the  intention  of 
a  man  of  whose  intention  you  know 
nothing  except  what  you  find  in  his 
wilH" 

In  applying  a  rule  of  this  kind  little 
assistance  is  to  be  got  from  decisions  on 
wills  differing  in  form  and  expression.  I 
may  state,  however,  that  where  a  will  is 
found  containing  a  general  expression  of 
intention  to  execute  any  disposing  power 
to  which  the  testator  may  be  entitled, 
the  Court  has  repeatedly  refused  to  infer 
the  contrary  intention  from  such  circum- 
stances as  a  direction  to  pay  debts  or 
funeral  expenses,  or  legacies,  or  bequests 
in  favour  of  persons  not  objects  of  the 
power.  As  to  this,  in  addition  to  the 
cases  already  mentioned,  I  may  cite  Cotox 
V.  Foster?  Ferrier  v.  Jay?  ThomUm  v. 
Thornton?  and  Price  v.  Price  [l882].*« 
Cotton  J  In  re?''  is  the  strongest  case  in 
which,  in  recent  times  at  all  events,  the 
contraiy  intention  has  been  held  to  be 
sufficiently  indicated. 

In  the  present  case  the  circumstances 
relied  on  as  shewing  an  intention  not  to 
exercise  the  power  are — first,  that  not 
one  of  the  legatees  is  an  object  of  the 
power;  and  secondly,  that  all  that  is 
given  to  the  husband  is  the  residue  of  the 
testatrix's  estate  and  effects.  Still  she 
does  at  the  commencement  of  the  will 
indicate  an  intention  to  exercise  powers 
vested  in  her,  as  well  as  dispose  of  her 
own  estate ;  and  by  the  use  of  the  word 
"appoint"  in  addition  to  "give"  and 
"  bequeath,"  she  seems  to  me  to  shew  that 
intention  extended  to  what  she  describes 
as  the  residue  of  her  estate  and  effects. 
On  the  whole,  applying  the  rule  stated  as 
well  as  I  can,  I  am  of  opinion  that  the 
power  has  been  exercised. 

[His  Lordship  allowed  evidence  to  be 
filed  to  prove  the  fact  that  the  testatrix 

(18)  46  L.  T.  228. 
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had    no    other    testamentary   power    of 
appointment.] 


Solicitors— W.  Stubbs,  agent  for  Hirst  &  Capes, 
Harrogate ;  Frank  Bichardson  &  Sadler ; 
T.  B.  &  W,  Nelson,  agents  for  Nelson,  Eddi- 
sons  &  Lupton,  Leeds. 

[Reported  hy  W,  A,  G.  Woode,  Esq,, 
BarrUter-at'Zaw, 


I 


COOPER  V, 
BEL8ET. 


[IN  THE  COUBT  OP  APPEAL.] 
LlNBLBT,  M.II. 
RiGBT,    L.J. 

Yaughan  Williams,  L.J< 

1899. 

Feb.  14. 

Settled  Lcmd — TenarU  far  Life — Un- 
divided Share  of  Land — Power  to  Sell — 
VeThdor  and  Purchaeer — Settled  Land  Act, 
1882  (45  d;  46  Vict.  e.  38),  «.  2,  sub-sa.  6 
OTU^  10  («.);«.  19. 

A  tenant  for  life  of  wn  ttndivided  moiety 
of  land  can  eeU  the  moiety  of  which  he  is 
tenant  for  life  under  ike  powers  of  the 
Settled  Land  Act,  1882,  t/oithout  the  con- 
eurrence  of  the  owner  or  person  having  the 
power  or  right  of  disposition  of  the  other 
undivided  moiety. 

Gollinge's  Settled  Estates,  In  re  (57 
L.  J.  Ch.  219  ;  36  Ch.  D.  5J6),  overruled. 

Appeal  from  decision  of  Homer,  J. 

"William  Cooper,  by  his  will  dated 
July  3,  1847,  devised  a  freehold  house. 
No.  8  Queen  Street,  Cheapside,  to  trustees 
upon  trust  to  pay  to  his  wife,  Mary 
Cooper,  one  moiety  of  the  rents  and  pro- 
fits thereof  during  her  life,  and  after  her 
decease  upon  trust  to  convey  and  assure 
the  said  moiety  unto  the  use  of  his  four 
sons,  William,  Thomas,  John,  and  Henry, 
in  equal  shares  as  tenants  in  common, 
their  respective  appointees,  heirs,  or 
assigns  absolutely,  with  a  proviso  for  sur- 
vivorship; and  as  to  the  remaining 
moiety  of  the  said  messuage  in  trust  to 
pay  the  rents  and  profits  thereof  to  his 
daughter,  Mary  Ann  Cooper,  during  her 
life  £or  her  separate  use,  and  after  her  de- 


cease upon  trust  to  settle,  convey,  and 
assure  the  said  moiety  to  such  uses,  upon 
such  trusts,  and  in  such  manner  for  the 
benefit  of  any  child  or  children  or  other 
issue  of  his  said  daughter  as  she  should 
appoint,  and  in  defiuilt  of  appointment  to 
the  use  of  such  child  or  diildren  of  his 
said  daughter  as  should  live,  to  attain 
twenty-one  years,  or  being  a  daughter  or 
daughters  should  attain  that  age  or 
marry,  if  more  than  one  in  equal  shares  as 
tenants  in  common,  with  a  gift  over  in 
de&ult  of  such  children. 

The  testator  died  in  1850,  and  his 
widow,  Mary  Cooper,  died  in  1865.  After 
her  death  the  moiety  of  the  messuage 
directed  after  her  death  to  be  assured  to 
the  testator's  four  sons  was  sold  to  George 
Hensman  in  fee. 

On  February  17,  1898,  the  plaintiff; 
Mary  Ann  Cooper,  the  testator's  daughter, 
put  up  the  moiety  of  which  she  was 
tenant  for  Ufe  for  sale,  and  the  defendant 
became  the  purchaser. 

The  defendant  made  amongst  others 
the  following  requisition : 

**  By  the  will  of  William  Cooper  with 
which  the  abstract  commences  No.  8 
Queen  Street  was  devised  as  to  one  moiety 
upon  trust  for  payment  of  the  rents  to 
the  testator's  wife  during  her  life  with  a 
remainder  for  his  sons  and  as  to  the  re- 
maining moiety  (which  is  the  subject  of 
the  present  sale)  upon  trust  for  payment 
of  the  rents  to  the  testator's  daughter 
Mary  Ann  Cooper  with  remainder  for 
her  children  and  an  ultimate  remainder 
for  the  testator's  sons.  The  testator^s 
widow  having  died  in  1865  the  first  men- 
tioned moiety  was  in  that  year  sold  by  the 
sons.  The  present  sale  of  the  remaining 
moiety  is  by  Miss  Cooper  as  tenant  for 
life.  The  decision  however  of  North,  J., 
in  Collinge's  Settled  Estates,  In  re  [1887],' 
appears  to  be  a  clear  authority  that  al- 
though the  other  moiety  is  now  out  of 
settlement  Miss  Cooper  has  no  power  to 
make  a  valid  sale  of  the  moiety  of  which 
she  is  tenant  for  life,  except  by  obtaining 
the  concurrence  of  the  owner  of  the  other 
moiety  in  a  sale  of  the  entirety  of  the 
land  and  having  regard  to  this  decision  it 
would  seem  that  the  vendor  cannot  make 
a  good  title." 

(1)  67  L.  J.  Ch.  219 ;  36  Ch.  D.  616. 
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Cooper  v.  Bblsbt,  App. 

The  question  whether  under  the  dr- 
camstanoes  a  good  title  could  be  made  by 
Mary  Ann  Cooper,  as  tenant  for  life  of  the 
moiety  held  upon  trust  for  her,  was  raised 
in  this  action. 

Romer,  J.,  before  whom  the  action 
came,  did  not  follow  CoUinge's  Settled 
Estatea,  In  re^^  and  held  that  the  vendor 
had  made  a  good  title  to  one  undivided 
moiety,  and  could  convey  the  same  as 
tenant  for  hfe  within  the  meaning  of 
the  Settled  Land  Acts,  1882  to  1890, 
without  the  joinder  or  concurrence  of  any 
person  entitled  to  or  having  power  or 
right  of  disposition  of  or  over  the  other 
undivided  moiety. 

The  purchaser  appealed. 

Badcockj  for  the  appellant. — The  neces- 
sary consent  in  respect  of  the  other 
undivided  moiety  can  now  be  obtained, 
bat  it  is  desired  that  the  question  of  law 
raised  should  be  determined.  CoUinge*8 
Sealed  EstateSy  In  re,^  is  a  distinct  autho- 
rity that  in  such  a  case  as  this  the  tenant 
for  life  of  one  undivided  moiety  cannot 
sell  without  the  concurrence  of  those 
entitled  to  the  other;  but  it  should  be 
stated  that  the  attention  of  North,  J., 
does  not  appear  to  have  been  called  to  the 
definition  of  ^'land"  in  section  2,  sub- 
section 10  (t)  of  the  Settled  Land  Act, 
1882y  which  says  that  ''land  includes 
.  .  •  .  an  undivided  share  of  land."  The 
qnestion  is  a  very  important  one  from  a 
conveyancing  point  of  view. 

G.  Broke  Freeman,  for  the  vendor,  was 
not  called  upon. 

LiNDLET,  M.R. — It  is  quite  obvious 
that  a  slip,  such  as  we  are  aJl  liable  to 
make,  was  made  in  CoUinge's  Settled 
EetaUe^  In  r0,'  and  that  Mr.  Justice 
North  overlooked  the  definition  of  '*  land  " 
in  section  2,  sub-section  10.  The  appeal 
must  be  dismissed. 

RiGBY,  L.  J.,  and  Yaughan  Williams, 
L.J.,  concurred. 

Solicitors — ^Hunters  &  Haynes,  for  purchaser  ; 
6.  H.  C.  Lea,  for  vendor. 

[Reperted  hy  A.  J,  Spencer ,  E$q^ 
BarrUter-at'Jjdw. 


:jng,  J."\ 
B99.  / 
a.  11.     f 

b.  16.  ; 


ADAMS  AND  PBBRT's 

CONTBACT,  In  re. 


Sterling,  J.* 
1899. 
Jan. 
Feb. 

WiU  —  Canetnustion— Charge  of  Real 
Estate  with  Fai/ment  of  Dthta  and  Legadea 
— Devise  of  Real  Estate  to  Trustees — Right 
to  Sell — Vendor  and  Pwrchaser — Law  of 
Property  Amendment  Act,  1859  (22  dc  23 
Vict.  0.  35),  #.  14. 

A  testator,  after  appointing  an  executrix 
and  directing  his  dMs  and  funerai  and 
testamerUary  expenses  to  he  paid,  and,  sub- 
ject thereto,  making  certain  pecuniary  be- 
quests, game  aU  the  rest,  residue,  and  re- 
mainder of  his  real  and  personal  estate 
to  trustees  upon  trust  to  pay  to  or  permit 
and  suffer  his  wife  to  receive  the  rents  and 
profits  of  his  real  estate  and  the  income 
of  his  personal  estate  {which  last  he  directed 
to  he  converted)  during  her  life,  and  after 
her  decease  to  pay  to  or  permit  and  suffer 
his  niece  to  receive  the  same  during  her  life 
for  her  separate  use,  and  after  ike  deaih 
of  the  survivor  the  testator  directed  the 
trustees  to  pay  legacies  to  two  persons  if 
then  living,  and  after  payment  thereof  to 
stamd  posseseed  of  his  real  estate  and  resi- 
due of  his  personal  estate  in  trust  for  the 
children  of  his  niece  when  they  should  a-ttain 
twenty- one  years,  with  a  gift  over  in  defcvult 
of  such  children : — ^Held,  thoit  the  testator 
had  charged  his  real  estate  with  the  pay- 
ment of  his  debts  and  legacies,  hath  wUh 
those  payable  immediately  on  his  own  death 
(Greville  v.  Browne,  7  H.L.  C.  689,  fol- 
lowed), and  also  with  the  reversionary 
legacies  pa/yable  on  the  death  of  the  tenants 
for  life ;  but  that,  inasmuch  as  the  firet 
tenant  for  life,  being  entitled  to  the  rents 
and  profits  of  the  reed  estate  not  for  her 
separate  use,  took,  according  to  Doe  d. 
Leicester  v.  Biggs  (2  Taunt.  109),  the 
legal  estate  during  her  life,  the  testator  had 
not  devised  the  same  so  charged  to  the 
trustees  for  the  whole  of  his  estate  and 
interest  therein,  and  that,  consequently,  the 
trustees  had  not  power  to  sell  the  real  et^ate 
under  section  li  of  the  Law  of  Property 
Amendment  Act,  1859  (Lord  St.  Leonard^ 
Act). 

Harton  v.  Harton  (7  Term  Bep.  652^, 
recognised  in  Yan  Grutten  v.  Foxwell 
(66  L.  J.  Q.B.  745;  [1897]  A.O.  658), 
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distinguished^  on  the  ground  thatj  in  the 
present  case,  the  truatess  having  no  active 
duties  to  perform  during  the  life  of  the  first 
tenant  for  life,  there  was  no  reason  why 
if^  should  be  held  to  take  the  legal  estate 
during  that  period. 

Doe  d.  Noble  v.  Bolton  (11  Ad.  <fe  E. 
188;  3  P.  &  D.  l35)foUowed. 

By  his  will  dated  IVIarch  21,  1868, 
Aleicander  Penprase,  after  appointing  his 
wife  sole  executrix  and  directing  his  just 
debts  and  funeral  and  testamentary  ex- 
penses to  be  paid — but  not  mentioning 
any  person  hy  whom  they  were  to  be  paid 
— and,  subject  thereto,  giving  to  his  wife 
certain  chattels  and  making  certain  pe- 
cuniary bequests,  proceeded  as  follows  : 
"  And  as  to  all  the  rest  residue  and  re- 
mainder of  my  real  and  personal  estate  and 
effects  not  hereinbefore  disposed  of  by  this 
my  will  I  give  devise  and  bequeath  the  same 
unto  ....  James  Mayne  and  Samuel  Wise 
Adams  their  heirs  executors  administra- 
tors and  assigns  ...  as  to  my  freehold 
estate  upon  trust  that  they  ...  do 
and  shall  pay  to  or  permit  and  suffer 
my  said  wife  to  receive  and  take  the 
rents  and  profits  thereof  during  her  life 
and  after  the  decease  of  my  said  wife  in 
trust  to  pay  to  or  permit  and  suffer  my 
niece  Eliza  Adams  the  wife  of  William 
Adams  ...  to  receive  and  take  the  same 
during  hev  life  for  her  own  sole  and 
separate  use  .  .  .  and  as  to  my  personal 
estate  and  effects  upon  trust  within  six 
calendar  nK>nths  after  my  decease  to  .  .  . 
convert  the  same  into  money  and  to  invest 
the  same  and  my  ready  money  .  .  .  and  after 
pajrment  of  all  current  expenses  to  pay  the 
income  thereof  unto  my  said  wife  during 
her  life  and  after  the  decease  of  my  said 
wife  to  pay  the  income  thereof  to  my  said 
niece  .  .  .  during  her  life  for  her  sole 
separate  use  •  .  .  and  after  the  decease 
of  my  said  niece  or  if  my  said  niece  shall 
die  in  the  lifetime  of  my  said  wife  then 
upon  the  decease  of  the  survivor  of  them 
...  I  give  and  direct  my  said  trustees 
to  pay  to  the  said  W.  Adams  and  to  Ellen 
Cliunt  Kingcome  ...  to  each  or  such  one 
of  them  as  shall  be  then  living  the  sum  of 
150^.  and  I  declare  that  my  said  trustees 
after  payment  of  the  said  sums  of  150/. 
and  150/.  or  such  of  the  said  sums  as  shall 


be  payable  shall  stand  possessed  of  my  said 
real  estate  and  residue  of  my  personal 
estate  in  trust  for  all  and  every  the  child 
and  children  of  my  said  niece  ...  if  more 
than  one  in  equal  shares  and  proportions 
when  and  as  they  shall  attain  the  age  of 
twenty-one  years."  Then  followed  a  gift 
over  in  the  event  of  the  testator's  niece 
dying  without  issue,  or  leaving  issue  who 
should  not  live  to  the  age  of  twenty- one 
years. 

The  testator  died  on  August  22,  1869, 
seised  of  certain  premises  in  Old  Street, 
Shoreditch,  the  subject  of  the  sale  herein- 
after mentioned.  The  will  was  duly  proved 
on  October  6  following. 

On  June  18,  1881,  the  testator's  widow 
died. 

By  an  indenture  dated  October  8,  1897, 
Bartholomew  Gidley  was  appointed  a 
trustee  of  the  will  in  the  place  of  J. 
Mayne,  who  had  died,  and  the  premises  in 
Shoreditch  were  duly  vested  in  him  and 
the  continuing  trustee. 

On  March  2,  1898,  the  testator's  niece, 
Eliza  Adams,  died,  her  husband,  William 
Adams,  having  predeceased  her.  Ellen 
Clara  Kingcome  was  still  living. 

On  May  17,  1898,  the  trustees  put  up 
the  premises  for  sale  by  public  auction, 
under  conditions  the  last  of  which  was  as 
follows:  "The  vendors  are  the  trustees 
of  the  will  of  the  said  Alexander  Pen- 
prase,  and  sell  under  powers  conferred  on 
them  by  virtue  thereof,  and  the  concur- 
rence df  the  persons  beneficially  interested 
in  the  purchase-money  or  property  shall 
not  be  required." 

At  the  auction  William  Alexander 
Perry  became  the  purchaser  at  12,500/., 
and  a  contract  was  duly  entered  into. 

On  the  abstract  of  title  being  delivered 
the  purchaser  objected  that  the  vendors 
could  not  sell  as  trustees  without  the  con- 
currence of  the  beneficiaries,  but  the 
vendors  maintained  that  as  the  testator  s 
debts  were  charged  by  his  will  on  his  real 
estate,  and  it  appeared  from  the  abstract 
that  a  mortgage  debt  of  1,300/.  was  still 
subsisting,  it  was  clear  the  trustees  could 
make  a  valid  sale  without  their  concur- 
rence ;  and,  further,  that,  as  the  testator 
had  charged  his  real  and  residuary  per- 
sonal estate  with  the  payment  of  the 
legacies  of  150/.,  the  trustees  had  power 
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under  section  14  of  the  Lbw  of  Pro- 
perty Amendment  Act,  1859  (Lord  St. 
Leonards'  Act),'  to  sell. 

The  trustees  took  out  a  summons  under 
the  Vendor  and  Purchaser  Act,  1874, 
asking  for  a  declaration  that  they  had 
power  to  sell  the  real  estate  comprised  in 
the  contract,  and  could  make  a  good  title 
thereto. 

Upjohn^  Q.C.,  and  Manhy,  for  the 
summons. — Upon  the  true  construction 
of  the  will  and  section  14  of  22  &  23  Yict. 
c.  35  (Lord  St.  Leonards'  Act),'  the  trus- 
tees had  power  to  sell,  and  they  have 
made  a  good  title.  There  is  by  the  will  a 
charge  of  the  testator's  debts  on  his  real 
estate — Withers  v.  Kennedy  [l83d]^  and 
GrevUle  v.  Braume  [i859]  ^ — ^and  the  legal 
estate  is  vested  in  the  trustees.  The  prin- 
ciple of  the  decision  in  Creatan  v.  Creaton 
[i85ft]  ^  covers  the  present  case,  the  only 
difference  being  that  there  the  trustees 
were  also  executors,  whereas  here  they 
are  not  expressly  so.  Spenee  v.  Spence 
[l862]  ^  is  to  the  same  effect.  These  cases 
were  recently  followed  in  Marshall  v. 
GingeH  [1882]  ®  and  Brooke^  In  re;  Brooke 
V.  BrooKe  [l893]J  These  authorities  all 
shew  that,  where  a  testator  devises  real 
estate,  charged  with  the  payment  of  debts 
or  legacies  or  other  sums,  to  trustees  in 

(1)  The  Law  of  Property  Amendment  Act, 
1859,  8. 14,  enacts  as  follows :  **  Where  by  any 
will  which  shall  come  into  operation  after  the 
passing  of  this  Act  the  testator  shall  have 
charg^  his  real  estate  or  any  specific  portion 
thereof  with  the  payment  of  his  debts,  or  with 
the  payment  of  any  legacy  or  other  specific 
sum  of  money,  and  shall  have  devised  the 
estate  so  charged  to  any  trustee  or  trustees  for 
the  whole  of  his  estate  or  interest  therein,  and 
shall  not  have  made  any  express  provision  for 
the  raising  of  snch  debt,  legacy,  or  sum  of 
money  oat  of  such  estate,  it  s^dl  be  lawful  for 
the  said  devisee  or  devisees  in  trust,  notwith- 
standing any  trusts  actually  declared  by  the 
tertator,  to  raise  such  debts,  legacy,  or  money 
as  aforesaid  by  a  sale  and  absolute  disposition 
by  public  auction  or  private  contract  of  the  said 
beieditaments  or  any  part  thereof,  or  by  a 
mortgage.  .  .** 

(2)  3  L.  J.  Ch.  29 ;  2  Myl.  &  K.  607. 

(3)  7  H.L.  0.  689. 

(4)  26  L.  J.  Ch.  266 ;  3  Sm.  &  G.  386. 
(6)  31  L.  J.  C.P.  189;  12  C.  B.  (K.a)  199. 
(6)  51  L.  J.  Ch.  818;  21  Ch.  D.  790. 

•  (7)  63  L.  J.  Ch.  169 ;  [1894]  1  Ch.  43. 


trust  for  other  persons,  the  legal  estate 
which  is  vested  in  the  trustees  remains  in 
them,  and  they  are  not  intended  to  be 
mere  conduit-pipes  of  it — Fenwiek  v.  PoUs 
[1856].*  r*-*- 

[Stirung,  J. — In  order  to  bring  the 
case  within  the  Act,  is  it  not  necessary 
that  the  trustees  should  have  taken  the 
legal  estate  from  the  testator's  d\eath  ?] 

Timgneray-WiUaume  and  Landau^  In 
re  [1882V  ^  the  nearest  authority  in 
point.  The  onus  is  on  the  other  side  to 
shew  that  the  trustees  do  not  take  the 
fee,  but  Uiat  their  estate  is  limited — see 
the  comments  of  Jessel,  M.R.,  on  Houston 
V.  Hughes  [i827]  »«  in  Baker  v.  White 
[1875].^^  If  what  is  said  there  is  correct, 
it  ia  mare  than  sufi&cient  for  the  trustees' 
case. 

[Stirling,  J. — Doe  d.  Noble  v.  BoUon 
[1839]  **  is  a  very  strong  case.] 

There  is  nothing  there  inconsistent 
with  the  view  now  submitted. 

Having  regard  to  the  conditions,  the 
purchaser  is  precluded  from  taking  the 
objection — Ryan  and  Ccmanagh,  In  re 
[1886].»' 

Jenkins^  Q.C.,  and  Kenyan  Parker,  for 
the  purchaser. — The  trustees  have  not 
the  legal  estate  in  the  property  they  pro- 
pose to  sell.  On  the  authority  of  Doe  d. 
Leicester  v.  Biggs  [I809]  **  it  is  reasonably 
clear  that  a  legal  estate  for  life  is  given 
to  the  widow.  Then  there  is  an  estate  in 
the  trustees  pur  autre  vie;  then  two 
legacies  become  payable,  with  the  pay- 
ment of  which  the  personal  estate  is 
charged.  That  this  is  so  is  shewn  by  the 
testator  directing  the  trustees,  '*  after  pay- 
ment," to  stand  possessed  of  ''  my  said 
real  estate  and  residue  of  my  personal 
estate "  in  trust,  and  so  forth ;  he  does 
not  say  "  the  residue  of  my  real  estate." 

But  if  this  is  not  the  true  construc- 
tion— and  this  case  is  one  of  the  class  to 
which  GreviUe  v.  Browne^  belongs — then 
EUiot  v.  DeofrsUy  [isso]^^    appUes,  and 

(8)  8  De  G.  M.  &  G.  506. 

(9)  61  L.  J.  Ch.  434  ;  20  Ch.  D.  465. 

(10)  6  B.  Ic  C.  403. 

(11)  44  L.  J.  Ch.  661,  656-6 ;  L.  B.  20  Bq.  166, 
174. 

(12)  11  Ad.  &  B.  188 ;  3  P.  &  D.  135. 

(13)  17  L.  R.  Ir.  42. 

(14)  2  Taimt  109. 

(15)  16  Ch.  D.  822. 
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the  realty  is  available  only  in  aid  of  the 
personalty.  In  the  present  case  there 
was  ample  personalty. 

A  mere  charge  of  debts  or  other  pay- 
ments, where  trustees  are  not  executors, 
does  not,  unless  there  is  a  clear  devise  to 
the  trustees  for  the  purpose  of  payment, 
entitle  them  to  sell.  There  is  no  indica- 
tion in  the  present  will  that  they  were 
to  have  the  legal  estate  for  purposes 
of  payment.  Apart  from  the  two  future 
legacies,  they  were  mere  conduit-pipes  to 
convey  the  legal  estate  to  certain  bene- 
ficiaries. The  fieust  of  their  having  to  pay 
those  two  legacies  is  no  real  indication 
that  they  were  to  have  the  legal  estate. 

The  lapse  of  time  is  such  that  the  pur- 
chaser is  put  upon  enquiry,  and  the  only 
debt  which  he  finds  is  a  mortgage  of 
1,300/.  The  trustees  are  proposing  to 
sell  for  12,5002.  The  inference  is  that 
they  are  selling  not  really  for  the  pay- 
ment of  debts — ^which  is  a  necesnary  con- 
dition to  bring  them  within  Lord  St. 
Leonards'  Act.  To  sell  at  12,500/.,  for 
the  benefit  of  a  mortgagee  of  1,300/.,  is 
not  a  proper  exercise  of  the  power  under 
the  14th  section.  Under  the  circumstances 
of  the  case  the  estate  has  really  been  fully 
administered,  and,  if  so,  there  is  no  case 
under  the  Act. 

At  any  rate,  this  is  not  such  a  title 
as  a  purchaser  ought  to  be  asked  to 
take. 

Mcmhy^  in  reply. — ^The  legal  estate 
having  originally  vested  in  the  trustees, 
and  being  again  afber  an  interval  required 
to  be  vested  in  them  for  the  purposes  of 
the  will,  they  take  the  whole  estate,  in- 
cluding the  intermediate  period,  although 
the  words  of  the  will,  if  standing  by 
themselves,  would  vest  the  legal  estate 
during  the  intermediate  period  in  bene- 
ficiaries— HarUm  v.  HarUm  [l798]  ^®  ;  see 
per  Lord  Herschell  in  Van  GruUen  v.  Fox- 
weU  [1897].*^ 

[Stibling,  J. — ^The  difficulty  of  apply- 
ing that  here  is  that  I  do  not  see  the 
necessity  of  the  legal  estate  being  in  the 
trustees  prior  to  the  death  of  the  widow, 
the  first  tenant  for  life.] 

Vcm  GnUten  v.  Foxwdl  ^^  is  conclusive 
in  this  case. 

(16)  7  Tenn  Rep.  662. 

(17)  66  L.  J.  Q,B.  746 ;  [1897]  A.C.  658. 


Where  once  there  is  a  charge  of  debts 
and  legacies,  a  purchaser  from  the  trus- 
tees purporting  to  sell  is  not  called  upon 
to  enquire  anything  about  whether  the 
debts  or  legacies  have  been  paid,  and  the 
beneficiaries  are  not  necessary  parties  to 
the  conveyance — Forbes  v.  Peeteook  [lS46]  *• 
and  Stroughill  v.  Anttey  [l862y^ 

[He    mentioned     also    Welle    v.    Row 

[1879].«>] 

Cur.  adv.  vuU. 

Stibling,  J.  (afber  stating  the  £eu^). — 
The  way  in  which  the  trustees  propose  to 
make  a  title  is  under  section  14  of  Lord 
St.  Leonards'  Act.^  For  the  existence  of 
the  power  thus  conferred  two  things  are 
essential — first  of  all,  that  there  should 
be  a  charge  of  the  real  estate  with  the 
payment  of  debts  or  legacies  or  other 
specific  sum  of  money ;  and  secondly,  that 
the  real  estate  so  charged  should  be 
devised  to  a  trustee  or  trustees  for  the 
whole  of  the  testator's  estate  or  interest 
therein.  I  have  therefore  to  enquire 
whether  both  these  requirements  are 
satisfied ;  and,  first  of  all,  I  ask,  Is  there  a 
charge  of  debts  or  legacies)  Now  un- 
doubtedly I  think,  on  the  principle  of 
Greville  v.  Broume,^  there  is  a  charge  of 
debts  and  pecuniary  legacies  which  are 
given  by  the  testator  immediately  on 
his  own  death.  There  is  a  direction  that 
his  debts  and  funeral  and  testamentary 
expenses  shall  be  paid.  There  is  a  gift, 
no  doubt,  of  specific  chattels,  but  also  a 
gift  of  pecuniary  legacies,  and  then  the 
testator  proceeds,  as  to  ^'  all  the  rest 
residue  and  remainder  of  my  real  and 
personal  estate  and  effects,"  to  give,  de- 
vise, and  bequeath  the  same  to  the  trus- 
tees. That,  on  the  principle  of  GreviUe  v. 
Broume^^  creates  a  charge  of  debts  and 
legacies.  But,  further  t^m  that,  I  think 
— although  the  language  of  the  will 
creates  some  difficulty — there  is  a  charge 
of  the  two  reversionary  legacies,  ss  1  may 
call  them — that  is  to  say,  the  two  sums  of 
150/.  which  are  directed  to  be  paid  after 
the  death  of  the  two  tenants  for  life.  As 
to  those,  the  testator  directs  the  trustees 
— who,  it    is  to   be  observed,   are  not 

(18)  16  L.  J.  Ch.  371 ;  1  Ph.  717. 

(19)  22  L.  J.  Gh.  130 ;  1  De  G.  M.  &  Q.  635. 

(20)  48  L.  J.  Ch.  476. 


Digitized  by 


Google 


Vol.  68.] 


CHANCEEY  DIVISION. 


263 


Adams  and  Pebet's  Contbagt,  In  be. 

ezecators — ^to  pay  them,  and  then  he 
declares  that,  after  payment  of  those  two 
sums  or  of  such  of  them  as  shall  become 
payable,  the  trustees  are  to  stand  possessed 
of  his  real  estate  and  the  residue  of  his 
personal  estate  in  trust  for  the  child  or 
children  of  his  niece.  The  contention  of 
the  respondents  with  reference  to  this 
was  that,  although  the  words  *'  after  pay- 
ment" might  of  themselves  create  a 
charge,  yet  the  language  of  the  subsequent 
part  of  the  will,  being  that  they  "  shall 
stand  possessed  of  my  said  real  estate 
and  residue  of  my  personal  estate,"  shews 
that  there  was  no  charge,  because  the 
testator  only  spoke  of  the  residue  as 
regards  personal  estate,  and  it  was  con- 
tended that  it  was  to  be  inferred  from 
that  that  the  testator  meant  them  to  be 
paid  out  of  his  personal  estate,  which  was 
in  the  hands  or  under  the  control  of  the 
trustees,  and  that  it  could  not  be  inferred 
that  there  was  an  intention  to  create  a 
charge  upon  the  real  estate.  No  doubt 
that  creates  a  certain  difficulty,  but  to  my 
mind  the  force  of  the  words  is  so  strong 
with  regard  to  the  trustees  that  I  think 
the  true  meaning  of  the  testator  was  that 
whatever  might  be  in  their  hands  should 
be  available  for  the  payment  of  these  two 
legacies.  I  have  therefore  come  to  the 
conclusion  that  there  exists  here  the  first 
of  the  two  elements — namely,  a  charge  of 
the  reversionary  legacies,  as  well  as  of  the 
debts  and  legacies  in  the  first  instance. 

I  have  now  to  consider  the  question 
whether  the  testator  has,  in  the  language 
of  the  Act, "  devised  the  estate  so  chargeid 
to  any  trustee  or  trustees  for  the  whole  of 
his  estate  or  interest  therein."  The 
effect  of  that  is  that  the  power  does  not 
come  into  operation  unless  upon  the  true 
construction  of  the  will  the  testator  has 
devised  to  the  trustees  the  whole  of  his 
estate  and  interest  in  the  real  estate 
which  is  charged  with  the  debts  and 
legacies.  Kow,  although  the  testator  here 
purports  to  devise  all  the  residue  and  re- 
mainder of  his  estate  to  the  trustees,  their 
heirs,  executors,  administrators,  and  as- 
signs, it  does  not  follow  necessarily  that  the 
trustees  take  the  whole  legal  estate.  It 
Is  established  by  a  long  series  of  decisions 
that  they  only  take  such  legal  estate  as 
enables  them  to  carry  out    the    trusts 


imposed  upon  them;  and  it  is  to  be 
observed  that,  inasmuch  as  the  direction  as 
to  the  payment  of  debts,  legacies,  and 
funeral  and  testamentary  expenses  is  a 
mere  general  direction,  without  stating 
by  whom  it  is  to  be  carried  into  effect,  it 
does  not  necessarily  follow,  notwithstand- 
ing those  words,  that  the  trustees  take  an 
estate  in  fee-simple.  It  was  admitted  in 
argument  that  the  law  is  correctly  stated 
in  Jarman  an  WiUs  (5th  ed.),  p.  1145,  as 
follows  :  *'  The  mere  fact,  that  the  devised 
property  is  charged  with  debts  or  legacies, 
will  not  vest  the  legal  estate  in  the  trus- 
tees, unless  they  are  directed  to  pay  them, 
or  the  will  contains  some  other  indication 
of  an  intention  to  create  a  trust  for  the 
purpose."  The  trustees  here  are  not  ex- 
pressly directed  to  pay  the  debts  and 
legacies  on  the  testator's  death,  and  it 
seems  to  me  that  under  these  circum- 
stances it  cannot  be  inferred  that  the 
existence  of  the  charge  operates  to  give 
them  the  legal  estate.  It  is,  however,  to 
be  observed  that  as  regards  the  rever- 
sionary legacies  the  charge  which  I  hold 
to  exist  is  accompanied  by  an  express 
direction  for  the  payment  of  the  legacies ; 
and,  in  my  judgment,  that  direction 
carried  the  legal  estate  to  the  trustees 
after  the  death  of  the  two  tenants  for 
life.  Furthermore,  the  second  tenant  for 
life  takes  a  life  interest  for  her  separate 
use,  and  it  has  long  been  established  that 
under  those  circumstances  the  legal  estate 
during  the  lifetime  of  the  second  tenant 
for  life  would  vest  in  the  trustees.  The 
real  question  which  has  to  be  considered 
is  whether  upon  this  will  the  trustees 
took  a  legal  estate  during  the  life  of  the 
testator's  widow,  who  was  the  first  tenant 
for  life.  There  is  here  no  indication  that 
the  beneficial  estate  for  life  taken  by  the 
widow  is  to  be  for  her  separate  use.  The 
language  is,  ''upon  trust  that  they  my 
said  trustees  and  the  survivor  of  them  and 
the  heirs,  executors,  administrators,  and 
assigns  of  the  survivor,  do  and  shall  pay 
to  or  permit  and  suffer  my  said  wife  to 
receive  and  take  the  rents  and  profits 
thereof  during  her  life."  Accord- 
ing to  the  decision  in  Doe  d.  Leicester 
V.  Bigge,^*  that  wovldprimajacie — unless 
there  is  some  context  to  the  contrary  to 
take  away  the  effect  of  the  words — ^give 
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Adams  and  Pekbt's  Contract,  In  be. 

her  the  legal  estate  during  her  life.     It 
was,  however,  contended  that  the  doctrine 
laid  down  in  HarUm  v.  EarUm}^  which 
has  been  recently  recognised  by  the  House 
of  Lords  in  the  case  of  Van  GrtUten  v. 
Foxwelly^''  applies  so  as  to  vest  in  the 
trustees  the  legal  estate  in  the  fee  from 
the  death  of  the  testator.      The  rule  es- 
tablished in  that  case  is,  if  I  may  say  so, 
most  accurately  and    briefly    stated   by 
Lord  Davey  in  Vcm  GruUm  v.  FoxweU^^'' 
where  he  says, ''  It  is  a  convenientrule  that 
where  there  are  recurring  occasions  for  the 
exercise  of  active  duties  by  the  trustees  and 
no  repeated  devises  to  them  to  enable 
them  to  perform   their  duties,  the  legal 
estate,  if  once  in  the  trustees,  is  to  be 
deemed  to  be  vested  in  them  throughout, 
notwithstanding  the  duration  in  the  mean- 
time of  what  would  but  for  the  recurring 
duties  be  construed  as  uses  executed  in  the 
beneficiaries."    The  important  words  with 
reference  to  the  present  case  are  those 
words  "  if  once  in  the  trustees,"  and  it  is 
obvious  from  the  consideration  of    the 
devises  in  the  will  which  was  being  con- 
sidered in  that  case  by  the  House  of  Lords, 
as  well  as  the  statement  of  it  in  the  pre- 
ceding portion    of   the  speech  of  Lord 
Davey,  that  those  are  the  important  words 
in  that  case.     As  was  pointed  out  by  Lord 
Davey,  during  the  minorities  of  the  tes- 
tator's children  the  purposes  of  the  will 
required  that  the  trustees  should  take  the 
legal  estate;  after  the  death  of  the  child- 
ren it   was  also  clear  that  the  trustees 
must  have  the  legal  estate  in  order  to 
convey  it  to  the  heirs  of  the  children  in 
accordance  with  the  direction  in  the  will. 
The  question  then  was  as  to  the  inter- 
mediate legal  estate,  and  the  House  of 
Lords  held  that  the  intermediate  estate 
was  in  the  trustees  on  the  principle  which 
is  there  mentioned.     That,   however,  I 
think,  does  not  apply  here  because  the 
question  is  veally  whether,  during  the  life 
of  the  first  tenant  for  life  the  legal  estate 
was  in  the  trustees.    As  to  that,  it  seems 
to  me  that  I  must  follow  the  law  which  I 
think  is  now  well  established.     I  may 
refer  as  a  statement  and  example  of  it 
to  the  case  of  Doe  d.  liable  v.  BoUan,^^ 
where  the  testator  devised  the  manor  of 
A.,  also  a  mansion-house,  to  trustees  in 
trust  to  permit  and  suffer  his  wife,  in  case 


she  should  wish  so  to  do,  to  occupy  the 
same,  and  to  receive  the  rents  and  profits 
thereof,  until  his  son  was  of  age,  provided 
she  remained  unmarried,  and,  on  the  son 
attaining  twenty-one,  then  in  trust  to 
release,  convey,  and  assure  the  manor  and 
mansion-house  to  the  son  in  fee.    Then 
there  was  a  proviso  that,  in  case  the  wife 
married  again,  or  should  not  wish  to  reside 
in  the  mansion,  the  trustees  should  let  the 
mansion   until  the  son  attained  twenty- 
one.      It  was  held  that,   although    the 
trustees  must  take  the  legal  estate  in 
order    to    convey    to  the  son   when  of 
age,  that  alone  would  not  prevent  the 
widow    from    taking    the    legal    estate 
in    the    meantime;  and  that,  whatever 
might  be  the  construction  of  the  will  as 
to  the  mansion,  the  legal  estate  in  the 
manor  vested   in    the  widow   until  the 
son  attained  twenty-one,  because  the  per- 
mission to  occupy  and  the  directions  as  to 
letting  applied  to  the  mansion  only,  and 
not  to  the  manor.     Lord  Denman,  CJ^., 
in  delivering  the  judgment  of  the  Court, 
says  :  '*  It  is  plain  that  the  trustees  must 
ta^e    the    legal    estate  after  the  death 
of  Mrs.  Noble,  in  order  to  convey  the 
same  to  her  son ;  but  that  alone  will  not 
prevent  her  from  taking  the  legal  estate  in 
the  meantime.   Again,  it  is  plain  that  the 
words   'to  permit  and  suffer  A.   B.  to 
receive  the  rents,  issues,  and  profits,' are 
to  be  construed,  in  general,  as  passing  the 
legal  estate  to  A.  B.,  unless  there  be  any- 
thing which  the  trustees  are  directed  to 
do,  and  which  makes  it  necessary  for  them 
to  take  the  legal  estate."    That  is  the  test 
which  I  must  apply  here,  and  the  question 
is  whether  the  words  in  the  gift  ia  this 
will,  "  upon  trust  that  they  shall  pay  to 
or  permit  and    suffer  my  said  wife  to 
receive  the  rents  and  profits  during  her 
life,"  are  to  be  construed  as  passing  the 
legal  estate  to  the  trustees  during  her  life, 
uidess  I  can  find  something  which  the 
trustees  are  directed  to  do,  and  which 
makes  it  necessary  for  them  to  take  the 
legal  estate.    I  cannot  find  anything  here. 
For   whatever  reason,  the   testator  has 
thought    fit    to    appoint    his    wife    sole 
executrix,  and  he  did  not  impose  any  duty 
on  the  trustees  during  her  life. 

It  seems  to  me  that  the  case  of  Doe  <L 
Leicester  v.  Biggs  '*  must  be  held  to  pre- 


Digitized  by 


Google 


Vol.  68.] 


CHANCEBY  DIVISION. 


265 


Adams  and  Febbt's  Contbact,  In  be. 
vail,  and  conflequently  the  testator  has  not 
devised  his  real  estate  to  the  trustees  for 
the  whole  of  his  estate  interest  therein. 
I  must  therefore  declare  that  the  trustees 
of  the  will  are  not  empowered  to  sell  the 
real  estate  comprised  in  the  contract  for 
^e. 

SolicitoTB— Wedlake,  Letts  k  Wedlake,  for 
applicants ;  J.  Jobson,  for  respondent. 

IB&parted  ky  Arthur  Lawrenea,  Btg., 
Barritter-at-Law. 


[IN  THE  CODET  OP  APPEAL.] 
LiNDLEY,   M.B.  -X 

IllOBY,   L. J.  I  7^  -^ . 

Vaughan  Williams,  L.J.  V  \^^  ^J' 
1899.  I      ^-  ^-  ^• 

Feb.  1.  J 

InfarU  —  Guardianship  —  Mother  Sole 
Surviving  Guardian  —  Re-marriage  of 
Mother — Appointment  of  Co-Guardian — 
Grounds  for  Interferenee  by  Court — Second 
Husband  of  Different  EeUgion  Jrom 
father  of  Infant — Guardianship  of 
Infants  Act,  1886  (49  <6  60  Vict.  c.  27), 
A  2. 

The  foot  of  the  re-maariageof  the  mother 
cf  an  infarUj  who  is  the  sole  giMrdian  of 
the  infant  under  the  Guardianship  of 
InfomJts  Act,  1886,  is  not  in  itself  a  ground 
for  the  Court  considering  whether  it  should 
appoint  another  guardian  under  section  2 
€f  the  Act  to  act  jointly  with  her.  The 
only  ground  for  the  interference  of  the 
Court  in  such  a  case  is  the  benefit  of  the 
infaml,  and  though  the  second  husband 
fnight  be  such  a  person  as  unmld  make  it 
desiraJtile  that  the  infant  should  be  removed 
from  its  mother's  influenoCy  the  mere  fact 
of  the  second  husband  being  of  a  different 
religion  from  that  ofthefaiher  of  the  infant 
is  not,  when  the  infant  is  left  cUone  and  is 
brought  up  properly,  a  ground  for  inter- 
jerencCm 

The  practice  of  the  Court  prior  to  the  Act 
of  1886  in  dealing  with  a  mother  who  was 
a  guardian  is  not  applicable  in  the  ease  of  a 
mother  who  is  guardian  under  the  Act. 
YoL.  68.— Chano. 


Appeal  from  an  order  of  Eekewich,  J., 
appointing  a  person  to  be  guardian  of  an 
in&nt  jointly  with  the  mother  of  the 
in&nt. 

The  infant  was  born  on  May  12, 1886. 
He  was  a  male  and  was  the  only  child  of 
his  parents.  By  his  will  dated  March  10, 
1886,  the  fiither  of  the  infant  appointed 
two  persons  to  be  trustees  and  executors, 
and  appointed  his  wife  during  her  widow- 
hood and  his  own  father  the  guardians  of 
his  infant  son ;  and  directed  that  on  the 
death  of  either  of  them  the  survivor 
should  become  and  be  the  sole  guardian. 
The  will  contained  this  direction :  ''  In 
reference  to  the  education  of  my  son  I 
should  wish  him  at  the  age  of  nine,  not 
later,  earlier  if  possible,  to  go  to  a  first- 
class  private  school  (Oheam  or  any  other 
the  guardians  may  think  fit),  at  twelve 
but  not  later  than  thirteen  years  old  to 
go  to  Eton  College,  to  Mitchell's  House 
if  possible  and  considered  first-class  by 
guardians,  or  if  not  then  in  existence  to 
any  other  they  (the  guardians)  may  think 
fit.  If  possible,  then  to  go  to  University 
(Oxford),  but  if  that  is  found  not  to  be 
practical  with  his  going  into  the  Foot 
Guards  (Grenadier  Guards  if  it  can  be 
arranged)  it  is  to  be  dispensed  with.  I 
consider,  too,  it  is  most  important  for  him 
to  get  into  the  Brigade  of  Guards  at  as 
early  an  age  as  possible.  If  he  cannot 
get  a  commission  in  the  Grenadiers  I 
should  choose  next  the  Coldstreams,  and 
if  he  cannot  get  a  commission  in  them 
then  the  Scots  Guards."  The  testator 
then  provided  an  annuity  for  his  wife 
during  widowhood  out  of  a  certain  fund, 
and,  subject  thereto,  he  gave  all  his 
property  on  trust  for  his  son  absolutely. 

The  &ther  of  the  in&nt  died  on 
April  9,  1886.  His  father,  one  of  the 
guardians  appointed  by  the  will,  died  in 
1890.  On  June  2,  1896,  the  mother  of 
the  infant  re-married. 

On  May  10,  1897,  Eekewich,  J.,  upon 
a^  originating  summons  by  the  trustees  of 
the  wUl  of  the  £Bither  of  the  infimt,  gave 
liberty  to  the  trustees  to  pay  out  of  the 
income  of  the  trust  fund  to  the  mother  of 
the  infJEUit  such  sums  as  they  should  think 
necessary  for  his  maintenance  and  educa- 
tion. 

On  November  9,  1898,  an  originating 
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summons  was  taken  out  in  the  name  of 
the  infant  under  the  Guardianship  of 
Infieints  Act,  1886,  and  in  the  matter  of 
the  estate  of  the  father  of  the  in£ant,  by 
the  paternal  grandmother  of  the  infant  as 
his  next  friend,  asking  that  a  certain 
person,  who  was  married  to  the  sister  of 
the  infuit's  fSstther,  or  some  other  fit  and 
proper  person,  might  he  appointed  a 
guardian  of  the  person  and  estate  of  the 
infant  to  act  jointly  with  the  mother  of 
the  infant ;  and  that  a  scheme  might  be 
approved  and  directions  given  for  the 
maintenance  and  education  of  the  in- 
fant. 

The  infant  was  being  brought  up  in 
accordance  with  the  wishes  expressed  by 
his  father.  The  second  husband  of  the 
infant's  mother  was  a  Boman  Catholic ; 
but  the  mother  remained  a  Protestant, 
and  the  infant  was  being  brought  up  as  a 
Protestant. 

The  person  proposed  as  an  additional 
guardian  was  an  officer  in  the  Coldstream 
Guards. 

The  summons  came  before  Kekewicb,  J., 
on  December  9,  1898,  and  he  appointed 
the  person  proposed  as  guardian  jointly 
with  the  mother. 

The  mother  appealed. 

The  case  was  heard  in  camera. 

Sir  E,  Cloflrhe,  Q,C,,  Warrington,  Q.C., 
and  Howard  Wright,  for  the  appellant. — 
There  might  have  been  a  question  whe- 
ther the  mother  lost  her  position  of  guar- 
dian under  the  will  by  re-marrying  after 
the  death  of  the  testator's  father;  but 
that  is  not  material  now,  as  she  is  guar- 
dian under  section  2  of  the  Guardianship 
of  Infants  Act,  1886.» 

(1)  GuardiaiiBhip  of  Infants  Aot,  1886,  b.  2  : 
**  On  the  death  of  the  father  of  an  infant,  and 
in  ease  the  father  shall  have  died  prior  to 
the  passing  of  this  Act,  then  from  and  after  the 
passing  of  this  Act  the  mother  if  surviving 
shall  be  the  guardian  of  such  infant,  either 
alone  when  no  guardian  has  been  appointed  by 
the  father,  or  jointly  with  any  guardian  ap- 
pointed by  the  father.  When  no  guardian  has 
been  appointed  by  the  father,  or  if  the  guardian 
or  guardians  appointed  by  the  father  is  or  are 
dead,  or  refuses  or  refuse  to  act,  the  Court  may, 
if  it  shall  think  fit,  from  time  to  time  appoint 
a  guardian  or  guardians  to  act  jointly  with  the 
mother." 


Kekewicb,  J.,  seems  to  have  been  in- 
fluenced by  the  second  husband's  religious 
views,  and  to  have  thought  that  the 
mother  was  in  need  of  protection  against 
herself ;  but  that  is  not  really  required, 
and  there  is  no  need  for  the  appointment 
of  any  additional  guardian  at  all.  There 
is  no  reason  for  the  interference  of  the 
Court  under  the  Act  of  1886. 

Benshaw,  Q  C,  and  Vaughan  Hawkins^ 
for  the  next  friend  of  the  infant. — The 
Judge  has  exercised  his  discretion  after 
seeing  the  parties,  and  it  is  doubtful 
whether  an  appeal  will  lie  in  that 
case. 

[LiNDLEY,  M.R. — I  think  there  must 
be  an  appeal  in  such  a  case  as  this.] 

It  is  not  disputed  that  the  mother  is 
the  guardian  under  the  Act  of  1886,  but 
there  is  a  reason  for  the  appointment  of 
another  guardian.  It  is  not  desirable  that 
a  boy  for  whom  such  a  career  has  been 
marked  out  as  the  testator  has  marked 
out  for  this  infiuit  should  be  brought 
up  by  a  lady,  and  especially  by  a  lady  who 
has  married  a  second  husband.  Her  re- 
marriage makes  a  difference  in  the  posi- 
tion, especially  her  having  marri^  a 
Boman  Catholic. 

[RiGBY,  L.  J. — The  Act  has  placed  the 
mother  in  the  same  position  as  the  father.] 

The  Court  has  power  to  appoint  a 
guardian  with  her.  Formerly,  if  the 
mother  when  a  guardian  married  a^ain, 
the  Court  always  looked  into  the  matter 
and  enquired  whether  she  should  continue 
as  guardian ;  and  there  is  no  reason  why 
that  should  not  be  done  in  the  case  of  a 
guardian  under  the  A.ct  as  much  as  in  the 
case  of  a  testamentary  guardian  or  one 
appointed  by  the  Court.  She  is  in  a  less 
independent  position  after  re- marriage — 
Simpson  on  In/ants  (2nd  ed.),  p.  245, 
Anonymom  [i837],^  GomaU,  Ex  parie 
[l839],3  Jon/M  V.  Powdl  [1846],*  AusHft  V. 
Austin  [1866],*  and  Kaye,  In  re  [l866].® 

The  Court  has  power  under  the  Act  of 
1886  "from  time  to  time"  to  appoint  a 
guardian  or  guardians  to  act  jointly  with 
the  mother. 

(2)  8  Sim.  346. 

(3)  8  L.  J.  Ch.  283 ;  1  Beav.  347. 

(4)  9  Beav.  345. 

(6)  34  L.  J.  Ch.  192.  499 ;  34  Beav.  257. 
(6)  L.  R.  lCh.387. 


Digitized  by 


Google 


ToL.  68.] 


CHANCERY  DIVISION. 


267 


X.,  Ik  SB,  App. 

[LiKDLBY,  M.R.— ''If  it  shall  think 
fit.''  That  must  mean  having  regard  to 
the  henefit  of  the  infimt.l 

It  leaves  the  general  doctrine  as  to 
what  is  for  the  benefit  of  the  infant 
unafiected — see  section  3,  sub-section  2, 
and  sections  5  and  6.  The  question  really 
is,  What  is  the  true  construction  of  the 
Act  ? — and  that  must  be  considered  with 
regard  to  the  practice  before  the  Act  was 
passed.  Of  course,  the  Court  will  not  act 
without  some  sufiident  reason,  but  in  the 
present  case  there  is  ample  reason  for 
interference.  The  age  of  the  infant  is 
material,  both  as  regwls  his  religious  and 
secular  education.  That  makes  it  advis- 
able that  the  mother  should  have  some 
assistance,  and  an  officer  in  the  Guards 
would  be  the  most  fitting  person  in  this 


P.  S.  Stokesj  for  the  trustees. 
Sir  E.  Clarke,  Q'C.^  was  not  called  upon 
to  reply. 

LiKDLKr,  M.R.— I  do  not  think  that 
the  order  made  by  Mr.  Justice  Kekewich 
can  stand.    It  seems  to  me  to  have  been 
made  on  erroneous  principles.     I  think 
that  I  can  see  that  he  has  been  guided 
and  convinced  by  the  argument  of  counsel 
on  behalf    of  the   respondent,  and    by 
attaching  too  much  importance  to  the 
practice  before  1886.     The  law  as  regards 
the  rights  of  mothers  as  guardians  has 
been  revolutionised  by  the  Guardianship 
of  In&nts  Act,  1886,  and  I  cannot  think 
that  Mr.   Justice    Kekewich    has    fully 
appreciated  the  immense  alteration  which 
has  been  made  by  that  Act  of  Parliament. 
I  doubt  whether  the  will  of  the  father 
of  the  lad  whose  guardianship  is  in  ques- 
tion does  amount  to  an  appointment  of 
his  wife,  though  she  survived,  as  sole 
guardian  after    her    widowhood   ceased. 
We  have  not  had  that  discussed,  but  my 
impression  upon  the  true  construction  of 
this  will  is,  that,  in  the  events  which  have 
happened — ^that  is  to  say,  when  the  mother 
married  again — there  was  no   guardian 
appointed  by  the  testator.      The  father 
wo  stated  what  he  wished  to  be  done  as 
i«gards  the  education  and  career  of  the 
infirnt.     [His  Lordship  read  the  clause  in 
the  will,  and    continued:]    The    fiither 
having  died  in  1886,  everything  went  on. 


so  £ur  as  I  know,  without  any  discussion 
or  unpleasantness  until  June,  1896,  when 
his  widow  married  again,  and,  as  I 
understand,  she  married  a  gentleman  who 
is  a  Boman  Catholic,  the  father  having 
been  and  she  and  the  son  being  Protes- 
tants. Thereupon,  as  so  often  happens, 
unpleasantness  arose,  and  the  grand- 
mother tilioughtit  would  be  for  the  benefit 
of  her  grandchild  that  somebody  should 
be  associated  with  the  mother  in  the 
guardianship  of  the  boy,  and  hence  this 
Htigation  and  the  proceedings  with  which 
we  have  to  deal* 

The  section  of  the  Guardianship  of 
Infante  Act,  1886,  to  be  considered  is 
the  second.  That  revolutionised  the  law 
as  to  mothers,  and  gave  them  rights  which 
were  entirely  new.  The  legal  position  of 
a  mother  before  that  as  regards  the  guar- 
dianship of  her  children  was  most  unfor- 
tunate and  most  cruel  and  unjust,  and  it 
being  brought  to  the  attention  of  the 
Legislature,  they  saw  the  injustice  and 
alt^^  it;  and  this  Act  provides  that 
she  is  to  be  the  guardian.  In  the  events 
which  happened  m  this  case  the  mother 
is  sole  guardian,  not  by  the  appointment 
of  her  husband,  but  under  the  exigency 
of  the  statute.  The  section  provides  that 
the  mother  is  to  be  guardian,  but  '^  the 
Court  may,  if  it  shall  think  fit,  from  time 
to  time  appoint  a  guardian  or  guardians 
to  act  jointly  with  the  mother."  Why 
should  the  Court  think  fit  to  do  anything 
without  some  sufficient  reason)  Why 
should  it  interfere  at  alH  It  is  quite 
obvious  that,  although  the  surviving 
mother  is  made  guardian  by  the  Act  of 
Parliament,  there  is  nothing  in  the  Act 
(quite  apart  from  the  words  I  have  read) 
to  control  the  power  of  the  Chancery 
Division  of  the  Court  over  all  guardians, 
which  includes  the  power  to  remove  the 
mother  as  well  as  anybody  else  who  is 
guardian — even  the  father — for  miscon- 
duct which  justifies  such  an  interference 
with  the  paternal  rights.  But  why  should 
the  Court  interfere  f  That  is  the  strength 
of  the  argument  of  the  appellant's  counsel. 
We  have  power  to  do  it,  but  what  are  the 
principles  upon  which  we  ought  to  act  in 
thinking  fit  to  add  somebody  to  the 
mother,  whose  rights  are  conferred  upon 
her  by  the  earlier,  part  of  the  section )  I 
'       u2 
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say  nothing  in  this  case  about  personal 
misoonduct,  because  we  have  not  to  con- 
sider any  such  thing.  Of  course,  personal 
misconduct,  if  proved,  would  be  ample 
reason  for  interfering.  There  can  be  no 
conceivable  ground  for  our  interfering 
except  the  benefit  of  the  infimt.  That  is 
the  ground  upon  which  the  Court  always 
acts  in  considering  these  questions  of 
guardianship — whether  they  arise  as  re- 
gards &thers,  or  testamentary  guardians, 
or  anybody  else.  We  have  to  look  at  what 
is  for  the  benefit  of  the  in&nt,  and  look 
at  that  alone.  Now  here  it  is  that  I 
think  the  learned  Judge  went  wrong. 
He  was  guided — I  cannot  help  thinkii^ 
from  the  note  that  we  have  had  read  of  his 
judgment — by  the  old  practice  which  is 
summed  up  in  the  passage  in  Simpson  on 
fnfania  to  which  we  have  been  referred, 
and  is  also  stated  in  another  shape  at  page 
120  of  the  first  edition,  firom  which  I  will 
read  it.  After  saying  that  in  the  case  of 
a  death  of  the  father,  and  there  being  no 
testamentary  guardian,  the  mother  was 
guardian  by  nurture,  and  had  the  right 
to  the  care  and  custody  of  her  children, 
the  author  says  this :  "  She  will  not 
necessarily  be  superseded  if  she  marry 
again,  but  the  practice  now  is,  if  the 
mother  marry  again  to  have  a  reference 
to  appoint  a  new  guardian."  That  is  to 
say,  if  under  such  circumstances  the 
mother  married  again,  an  enquiry  was 
directed,  if  necessary,  to  see  whether  it 
was  desirable  that  she  should  continue. 
Are  we  to  introduce  the  old  practice,  and 
pass  it  on  to  the  new  statutory  enact- 
ment t  I  say,  not  at  all.  I  do  not  say 
that  the  mother's  re-marriage  goes  for 
nothing.  It  might  go  for  a  good  deal  if 
she  had  married  some  gentleman  who 
might  interfere  with  the  boy,  and  render 
it  desirable  that  the  boy  should  be  re- 
moved from  her  influence,  or  anythiug  of 
that  kind ;  but  all  that  can  be  said  in  this 
case  is  that  she  has  married  again,  and 
that  her  second  husband  is  of  a  different 
religion  from  that  of  her  first  husband. 
When  the  boy  is  left  alone  and  brought 
up  properly,  why  should  the  Court  inter- 
fere t  I  think  that  grounds  must  be 
shewn  that,  having  regard  to  the  real 
benefit  of  the  infant,  the  Court  ought  to 
interfere ;  and  if  no  such  ground  is  ehewn, 


it  would  be  the  duty  of  the  Court  not  to 
interfere.  Those  are  the  principles  which 
appear  to  me  to  be  sound,  and  upon  which 
we  ought  to  act. 

If  we  look,  as  we  ought  to,  at  the 
benefit  of  the  in&nt,  I  take  the  affidavit 
made  by  one  of  the  trustees  as  shewing 
conclusively  that  there  is  absolutely  no 
ground  for  interfering  at  all.  I  am  very 
much  struck  with  the  fact  referred  to  in 
the  affidavit,  that  after  the  mother  had 
married  again — namely,  on  May  10,  1897 
— an  order  was  made  by  Mr.  Justice  Keke- 
wich  granting  the  trustees  liberty  to  pay 
a  certain  sum  to  the  mother  for  the 
maintenance  and  education  of  this  child. 
That  was  done  nearly  twelve  months  after 
she  man*ied.  Not  a  word  was  said  then 
about  any  impropriety,  or  any  desirability 
for  removing  her.  Nothing  has  happened 
since,  that  I  know  of.  We  are  not  so  little 
men  of  the  world  as  not  to  see  what  is  the 
unfortunate  circumstance  which  has  given 
rise  to  this  litigation.  I  do  not  propose 
to  say  a  word  which  will  give  the  slightest 
offence  to  anybody.  There  is  no  imputa- 
tion against  the  mother — absolutely  none 
against  the  gentleman  Mr.  Justice  Keke- 
wich  bos  appointed,  and  absolutely  none 
against  the  other  gentleman  whom  ^e 
mother  would  prefer  to  be  associated  with 
her,  if  anybody  is  to  be.  But  I  proceed 
upon  the  ground  that  there  are  no  suffi- 
cient reasons  to  justify  the  Court  in  think- 
ing fit  to  appoint  anybody  to  interfere 
with  the  mother. 

There  is  a  period  of  five  years  before  this 
boy  can  possibly  go  into  the  Army,  and, 
in  the  face  of  the  affidavit  to  which  I  have 
referred,  there  is  no  reason  whatever  to 
suppose  that  it  will  be  in  the  slightest 
degree  for  the  benefit  of  this  in&nt  that 
he  should  be  interfered  with  at  all,  or 
that  he  should  be  associated  with  any- 
body except  his  mother  as  his  legal  guar- 
dian. She  will  have  the  benefit  of  the 
advice,  I  hope,  of  the  boy's  fisither's  friends, 
and  certainly  of  that  of  the  trustees.  I 
see  no  reason  at  all  for  interfering,  and  I 
think  that  on  principle  Mr.  Justice  Keke- 
wich  has  made  a  mistake  and  has  not 
given  full  effect  to  the  great  alteration  in 
the  law  made  by  the  Act  of  1B86. 

I  think,  therefore,  that  the  appeal  must 
be  allowed,  the    order    of   Mr.  Justice 
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Eekewich  diflcharged,  and  the  summons 
asking  for  the  appointment  of  a  guardian 
dismi^ed. 

RiGBT,  L.J. — I  am  of  the  same  opinion. 
The  case  is  fundamentally  different  from 
all  those  cases  that  preceded  the  Act  of 
1886,  where  the  Court  was  dealing  with  a 
lady,  whether  a  mother  or  not,  under  the 
then  unfortunate  state  of  the  law.  All 
those  cases  must — I  do  not  say  be  abso- 
lutely put  aside — ^but  at  any  rate  be 
treated  as  not  being  authorities  for  any- 
thing to  be  done  under  this  Act. 

As  far  as  I  can  judge  from  the  different 
sections  of  the  Act,  the  Legislature  in- 
tended—I will  not  8ay  absolutely,  because 
I  have  not  read  them — to  place  the  hus- 
band and  wife,  with  regard  to  the 
guardianship,  in  the  same  position,  or 
practically  in  the  same  position.  Where- 
as the  husband  had  the  exclusive  right  of 
appointing  a  testamentary  guardian,  the 
wife  is  given  a  co-ordinate  right.  He 
may  appoint,  and  she  may  appoint ;  and, 
if  there  is  an  appointment  by  each,  both 
the  persons  appointed  are  guardians.  If 
the  case  arises  which  has  arisen  here — 
that  the  wife,  the  mother  of  the  infant,  is 
alive — ^then,  under  section  2  of  the  Act,  if 
there  is  a  guardian  appointed  by  the 
father,  she  shall  act  jointly  with  that 
guardian,  but,  if  there  is  no  guardian 
appointed  by  the  father,  then  she  shall 
act  alone  as  guardian.  That  is  the  first 
point.  Subject  to  what  follows,  there  is 
a  statutory  right — a  statutory  right  which 
is  not  to  be  taken  away  from  her  without 
good  cause.  That  is  the  interpretation  of 
the  statute,  put  shortly.  It  says  nothing 
about  her  being  married  again.  It  says 
nothing,  of  course,  about  her  having 
married  a  husband  of  a  different  religious 
&ith  from  that  of  her  first  husband ;  but 
it  lays  down  as  a  general  rule  applicable 
to  all  mothers — ^tluit  is,  married  or  not 
married  at  the  time — that  they,  if  there 
he  no  guardian  appointed  by  the  flstther, 
shall  alone  be  guardians.  That  is  in  ac- 
cordance with  the  whole  course  of  legisla- 
tion. We  do  not  attach  now  so  much 
importance  to  the  £EU$t  that  a  lady  is 
married  as  in  former  times  we  did.  The 
idea  that  she  is  under  the  control  of  her 
husband — though,  of  course,  it  is  still 


true,  and  always  will  be  true  to  a  certain 
extent — has  not  been  looked  upon  as  a 
guiding  idea  to  anything  like  the  same 
extent  as  it  was,  and  that  accounts  for 
the  fact  that  it  is  not  an  unmarried 
mother,  but  a  mother,  whether  married 
or  not,  who  is  to  have  this  privilege. 

The  section  also  provides  that  when  no 
guardian  has  been  appointed  by  the 
&ther,  or  if  the  guardian  appointed  by 
the  father  is  dead,  or  refuses  to  act,  *^  the 
Court  may,  if  it  shall  think  fit,  from  time 
to  time  appoint  a  guardian  or  guardians 
to  act  jointly  with  the  mother."  Now,  I 
protest  against  the  idea  that  one  is  to 
look  at  what  was  the  state  of  things  be- 
fore this  Act  as  to  appointing  a  guardian, 
whether  a  mother  or  not,  and  when  the 
mother  had  no  right  at  all,  and  that  one 
can  bring  in  rules,  and  to  that  extent 
repeal  the  Act^for  it  would  be  a  repeal 
of  the  Act — by  taking  into  consideration 
what  the  Court  of  Chancery  did  under 
different  circumstances,  and  apply  such 
rules  to  the  state  of  things  supposed  by 
the  Act.  I  protest  against  that,  and  I 
do  not  think  that  it  is  in  accordance  with 
the  true  construction  of  the  Act.  I  think 
that  whenever  the  Court  is  called  upon  to 
exercise  the  judicial  discretion  which  is 
given  by  this  Act,  it  must  go  upon  the 
special  circumstances  of  the  case,  and  not 
upon  the  general  rules  formerly  existing, 
and  it  must  exercise  that  discretion  in 
accordance  with  what  is  thought  best  for 
the  infant.  I  think  that  Mr.  Justice 
Kekewich  has  gone  too  far  in  treating 
the  prior  doctrines  of  the  Court  as  applic- 
able in  this  case.  I  concur  with  what 
has  been  said  on  both  sides,  that  there  is 
no  personal  imputation  upon  any  of  these 
parties— either  upon  the  mother  or  her 
husband,  who  is  supposed  to  exercise 
some  influence  over  her,  or  upon  the 
gentleman  appointed  by  Mr.  Justice 
Kekewich,  or  upon  the  other  gentleman 
who  is  mentioned  as  a  possible  guardian. 

Considering  all  that,  and  not  seeing 
anything  special  here,  but  rather  thinking 
it  would  not  be  for  the  benefit  of  the 
infknt  to  have  two  guardians  with,  it  may 
be,  and  probably  and  possibly  will  be, 
conflicting  policies,  in  my  opinion  we 
ought  not  to  interfere.  I  think  it  will  be 
better  for  every  one  that  the  state  of 
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thiDgs  which  is  existing  under  the  Act 
should  not  he  interfered  with. 

Yauohan  Williams,  L.J. — I  entirely 
agree.  I  agree  not  only  in  the  conclu- 
sion, hut  also  in  the  view  that  has  heen 
taken  as  to  the  effect  of  this  Act  of  Par- 
liament upon  the  position  of  the  mother 
in  relation  to  guardianship.  But  I  do 
wish  to  add  two  observations  :  one  is  that 
I  do  not  think  that  a  more  responsible  or 
difficult  jurisdiction  can  have  to  be  exer- 
cised by  any  Judge  than  that  which  a 
Judge  has  to  exercise  in  respect  of  the 
guardianship  of  infrnts,  and  I  am  quite 
sure  ^hat  it  is  not  intended  by  the  de- 
dsion  of  this  Court  to-day  to  depart  one 
iota  from  the  old  rule  as  to  not  interfering 
with  the  discretion  of  the  Judge  when  he 
has  exercised  it  in  respect  of  this  very 
responsible  duty.  If  such  discretion  were 
to  be  interfered  with,  the  performance  of 
the  Judge's  duties  in  this  respect  would 
be  almost  impossible.  But  here  I  do  not 
consider  that  we  are  interfering  with  the 
discretion  of  the  learned  Judge.  I  con- 
sider that  in  this  case  the  learned  Judge 
was  obviously  guided  by  the  consideration 
that  the  old  rules  laid  down  in  the  older 
cases  with  regard  to  the  guardianship  by 
mothers  of  children  ought  to  govern  cases 
under  this  Act.  In  that  principle  of  law 
we  think  that  he  was  wrong ;  but  I  do 
not  understand  that  there  is  any  inten- 
tion to  depart  in  any  degree  from  the  old 
rule  as  to  not  interfering  with  the  dis- 
cretion of  the  learned  Judge  in  matters  of 
this  sort. 

The  second  observation  I  want  to  make 
is  this:  Although  we  have  held  to-day 
that  no  reason  has  been  brought  before  us 
which  renders  it  right  that  the  Court  should 
act  upon  the  power  that  section  2  of 
the  Act  of  1886  gives  it,  if  it  shall  think 
fit,  to  appoint  a  guardian  or  guardians  to 
act  jointly  with  the  mother,  it  is  not  in 
any  way  intended  to  say  by  our  decision 
to-day  that  that  is  a  power  which  could 
only  be  exercised  in  cases  in  which  some 
moral  reflection  or  slur  is  cast  upon  the 
mother.  I  can  conceive  all  sorts  of  cases 
in  which  it  might  be,  under  this  Act,  fit 
that  the  Court  should  exercise  this  power, 
although  there  might  not  be  any  moral 
reflection  of  any  sort  or  kind  on  the 


mother — ^that  is  to  say,  cases  in  which  it 
was  obviously  for  the  interest  of  the 
child  that  the  power  of  appointing  a  joint 
guardian  should  be  exercised. 

Appeal  allowed. 


Solicitors^Freshfielda  &  Williams,  for  appel- 
lant; Farrer  &  Co., fornert  friend;  Parker 
k,  Parker,  for  trustees. 

^Reported  hy  A.  J.  HdU,  Eiq^ 
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Company — Barromng  Powers — Loan 
Applied  to  Pay  Interest  on  Suoceesive 
leeuee  of  Debenture  Stock — Right  of  Lender 
Against  Holders  of  Later  Issue — Subroga- 
tion— Security — Priority, 

A  person  who  adtjances  money  to  a  com- 
pany wJiose  borrowing  powers  are  exhausted 
is  entitled  to  be  treated  as  a  simple  contract 
creditor  of  the  company  far  so  much  of  his 
loam  as  has  been  expended  in,  paying  debts 
due  by  the  company,  but  he  is  not  entitled 
to  the  benefit  of  securities  held  by  creditors 
80  paid  off,  or  of  their  priorities  over  other 
creditors. 

Remarks  of  Fry,  L.J.,  in  Wenlock 
(Baroness)  v.  Biver  Dee  Co.  (56  L.  J.  Q.B. 
589,  592  ;  19  Q.B.  D.  155,  165),  dissented 
from. 

Decisions  of  Bomsr,  J.  (otite,  p.  28; 
[1898]  2  Ch.  663 ;  and  ante,  p.  115 ;  [1899] 
1  Ch.  205),  affirmed. 

Appeals  from  two  decisions  of  Bomer, 
J.  (reported  ante,  p.  28 ;  [1898]  2  Ch.  663  ; 
and  ante,  p.  115  ;  [1899]  1  Ch.  205). 

The  above-named  company,  under  the 
powers  contained  in  its  Acts,  made  three 
successive  issues  of  debenture  stock.  A,  B, 
and  C,  the  holders  of  the  earlier  issue 
being  entitled  to  be  paid  their  interest  in 
priority  to  the  later  issues.    The  interest. 
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which  became  payable  on  all  the  stock  on 
August  ly  1897,  was  paid  by  the  North 
and  South  Wales  Bank,  at  the  request  of 
the  company,  whose  borrowing  powers 
were  exhausted.  The  current  account  of 
the  company  was  overdrawn  for  this  pur- 
pose. 

On  August  4,  1897,  judgment  was  re- 
covered against  the  company  by  a  creditor, 
and  a  receiver  was  appointed.  The  claim 
of  the  bank  to  be  repaid  the  amount  of 
the  overdraft  out  of  the  company's  assets 
iQ  priority  to  any  payments  to  the  holders 
of  the  debenture  stock  was  rejected  (as 
reported,  ante  p.  28 ;  [1898]  2  Gh.  663). 

The  income  of  the  company  was  sufficient 
to  pay  the  interest  due  on  the  A  deben- 
tui^  stock,  and  to  leave  a  surplus  available 
to  pay  interest  on  the  B  stock;  and 
the  bank  contended  that,  on  the  principle 
of  subrogation,  to  the  extent  their  loan 
had  been  applied  in  paying  the  interest  on 
the  A  stock— about  3,850^. — they  were 
entitled  to  repayment  in  priority  to  the 
holders  of  B  and  C  stock.  The  case  was 
restored  to  be  heard  on  this  contention, 
and  Bomer,  J.,  held  that  the  claim  of  the 
bank  &iled  on  this  point  also.  (The  case 
is  reported  ante,  p.  115;  [1899]  1  Ch. 
205.) 

The  bank  appealed. 

Neville,  Q.C,  T.  T.  Methold,  &nd  Danch- 
werta,  for  the  appellants.* — The  principle  of 
subrogation  applies  to  this  case.  The  com- 
pany had  no  power  to  borrow,  so  the  bank 
cannot  directly  recover  the  amount  of  the 
loan ;  but  the  company  applied  the  loan  in 
payment  of  its  debts,  and  the  bank  is  by 
subrogation  entitled  to  stand  in  the  place 
of  the  creditors  thus  paid,  and  to  take 
advantage  of  their  securities  and  priorities. 
Hie  bank  is  entitled  to  receive  in  priority 
to  all  the  creditors,  even  as  against  the 
A  stockholders,  the  income  of  the  com- 
pany available  for  payment  of  interest  on 
the  debenture  stock — ^that  is,  until  the 
money  of  the  bank  paid  to  the  debenture- 
holders  has  been  repaid  to  the  bank. 

Secondly,  the  bank  claims  in  respect  of 
its  money  paid  to  the  A  debenture- 
holders  priority  over  the  B  debenture- 
holders,  and  similarly  in  respect  of  B  and 
€.  The  company  has  had  the  benefit  of 
avetfl  to  which  it  had  no  right.     If  that 
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money  is  repaid  to  the  bank  the  creditors, 
including  the  debenture-holders,  will  be  no 
worse  off  than  if  it  had  never  been 
borrowed,  and  the  result  will  be  to  place 
all  parties  in  the  same  positions  as  they 
were  in  originally — BlaMvrn  dsc.  Build- 
ing Society  v.  Cvndiffe,  Brooke  <k  Co, 
[1882],^  Blackburn  i:c.  Building  Society 
V.  Cunlife,  Brooke  ^  Co.  [1885],^  Cunliffe, 
Brooke  i  Co.  v.  Blackburn  dse.  Building 
Society  [1884],^  WaU<m  v.  Edge  [i884],* 
Wcnlock  (Baroneee)  v.  Eiver  Dee  Co. 
1887],*  Cork  and  Youghal  Railway ,  In  re 
1869  ,^  and  German  Mining  Co.,  In  re 
1863J.^  This  right  of  subrogation  is  not 
confined  to  claims  against  the  company 
itself,  but  applies  to  securities  and  to 
priorities  between  creditors.  It  follows 
logically  from  the  principle  which  has 
been  laid  down,  and  is  involved  in  the 
right  to  stand  in  the  shoes  of  the  creditor 
paid  off. 

[Vaughan  Williams,  L.  J. — You  cannot 
be  entitled  to  the  security  unless  you  have 
paid  off  the  whole  debt.] 

This  is  debenture  stock,  so  no  capital  is 
repayable  to  the  holders.  As  long  as  the 
company  is  a  going  concern  the  stock- 
holders are  only  entitled  to  interest — 
Companies  Glauses  Act,  1863,  ss.  22  aud 
24,  incorporated  in  the  special  Act  of  this 
company.  The  bank  paid  all  that  was 
due  at  the  moment,  and  should  be  treated 
as  assignees  of  the  whole  of  one  of  a  serie.s 
of  debts,  with  the  remedies  attached  for 
enforcing  that  debt. 

F.  TJwmpeon,  for  A  debenture-holders. 
— ^The  bank  cannot  compete  with  the 
creditors  whom  they  have  paid  off,  nor 
can  they  compete  with  those  whose  claims 
come  afterwards.  There  is  no  bargain  by 
the  bank  with  the  company  or  with  the 
debenture-holders  that  they  are  to  have 
the  benefit  of  the  debenture-holders' 
securities.  They  only  paid  the  money  as 
agents  for  the  company,  and  they  did  not 
thereby  acquire  any  right  to  our  securities. 
They  are  asserting  a  right  to  be  in  a 

(1)  52  L.  J.  Ch.  92  ;  22  Ch.  D.  61. 

(2)  54  L.  J.  Ch.  1091 ;  29  Cb.  D.  902. 

(3)  64  L.  J.  Ch.  376 ;  9  App.  Cas.  867. 

(4)  64  L.  J.  Ch.  362 ;  10  App.  Cas.  33. 

(5)  66  L.  J.  Q.B.  689,  692 ;  19  Q.B.  D.  155, 
166. 

(6)  39  L.  J.  Ch.  277 ;  L.  R.  4  Ch.  748. 

(7)  22  L.  J.  Ch.  926  ;  4  De  G.  M.  &  G.  19. 
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better  position  than  if  the  loan  had  been 
ivithin  the  powers  of  the  company.  In 
all  the  cases  which  have  been  cited  the 
Court  has  held  that  the  advance  to  the 
company  constituted  a  valid  debt  so  far 
as  it  had  been  applied  in  payment  of  the 
debts  of  the  company  and  had  not  in- 
creased the  liabilities  of  the  company, 
although  the  borrowing  was  vUra  viree^ 
and  could  not  be  adopted  by  the  company. 
That  is  not  subrogation. 

[LiNDLEY,  M.R.,  referred  to  section  26 
of  the  Railway  Ck>mpanies  Act,  1857  (30 
&  31  Vict,  a  127).] 

Theobald,  Q.C.,  for  the  C  debenture- 
holders. — ^Nobody,  except  the  bank, 
says  that  the  loan  is  invalid.  The  com- 
pany continue  to  pay  their  receipts  into 
their  account  with  the  bank,  and  have  in 
this  way  already  repaid  2,000i.  The 
bank  expected  to  become  simple  contract 
creditors,  and  it  will  be  an  extraordinary 
result  Of  the  doctrine  of  subrogation  if  its 
application  turns  them  into  secured  credi- 
tors. The  cases  only  shew  that  if  the 
shareholders  have  received  the  money,  it 
is  inequitable  that  they  should  divide  the 
assets  without  repaying  it.  In  none  of 
the  cases  was  there  a  competition  between 
two  classes  of  creditors,  or  between  legal 
and  equitable  creditors.  It  has  never 
been  held  that  the  lender  is  entitled  to 
the  securities  or  part  of  the  securities  of 
the  creditor.  The  result  of  giving  him 
part  of  a  security  because  a  debt  has  been 
partly  paid  by  his  money  might  be  that 
the  creditor,  after  the  debt  had  been 
reduced  till  he  was  satisfied  with  the 
sufficiency  of  his  security,  would  find  that 
he  had  lost  part  of  that  security,  or  a 
purchaser  of  A  stock  might  find  that  he 
had  not  got  a  first  charge.  The  fiict  that 
there  is  an  administration  does  not  affect 
priorities.  The  bank  are  entitled  to  be 
repaid,  but  not  in  priority  to  the  deben- 
ture stockholders. 

M,  EameTf  for  the  judgment  creditor, 
took  the  same  view. 

H.  J.  Parker,  for  the  company. 

NeviUe,  Q.C.,  replied. 

Cur.  adv.  vuU. 

Feb,  16. — LiNDLBY,  M.R. — ^Agreeing  as 
I  do  with  Mr.  Justice  Romer  and  with 
the  judgments  which  my  brothers  have 


prepared,  and  which  I  have  read,  I  shoold 
say  nothing  more  if  it  were  not  that  I 
think  I  ought  to  express  my  dissent  from 
the  observations  of  Lord  Justice  Fry,  on 
which  the  appellants  base  their  conten- 
tion. The  decision  of  the  Court  in  Wen- 
lock  (Baronees)  v.  Eiver  Dee  Co.^  was 
quite  right,  and  the  judgment  in  it  is 
very  valuable.  Lord  Justice  Fry,  who- 
delivered  it,  was  the  last  person  to  shut 
his  eyes  and  not  get  at  the  real  facts  and 
substance  of  any  case  before  him.  But  in 
dealing  with  that  case  the  Lord  Justice 
says  that  '^  The  Court  closes  its  eyes  to  the 
true  facts  of  the  case."  I  cannot  help 
thinking  that  this  is  incorrect.  A  pro- 
hibition against  borrowing  more  thw  a 
given  sum  is  only  in  reality  and  substance 
disobeyed  when  an  obligation  to  pay  more 
than  that  sum  is  contracted.  Courts  of 
equity  have  always  looked  into  the  facts 
to  see  whether  the  prohibition  has  been 
really  disobeyed  or  not.  If  it  is  disobeyed, 
and  to  the  extent  to  which  it  is  disobeyed,, 
the  prohibition  is  enforced.  But  if  tha 
fiBu;ts  when  ascertained  shew  that  in  truth 
it  has  not  been  disobeyed  an  advance  of 
money  is  treated  as  not  prohibited,  al- 
though it  may  at  first  sight  appear  to  be 
so,  because  it  is  beyond  the  limited 
amount.  The  application  of  the  money 
borrowed  shews  whether  the  obligations  of 
the  borrowing  company  have  been  in- 
creased or  not,  and  the  extent,  if  any,  Uy 
which  they  have  been  increased.  So  far 
as  such  money  has  been  applied  in  dis- 
charging debts  or  liabUities  which  could 
be  enforced  against  the  company,  the  pro- 
hibition against  borrowing  does  not  apply 
to  it,  and  the  Courts  have  so  decided. 

The  subrogation  theory  has  been  had 
recourse  to  in  order  to  account  for  the  de- 
cisions ultimately  arrived  at;  but  the 
theory  was  really  not  wanted  in  order  to 
justify  them.  It  was,  however,  adequate 
for  the  purposes  for  which  it  was  used, 
and  as  applied  to  the  cases  before  the 
Courts  it  led  to  just  results.  But,  if 
logically  followed  out  in  other  caaef,  it 
leads  to  consequences  not  only  not  fore- 
seen by  those  who  had  recourse  to  it,  but 
to  results  so  startling  that  I  cannot  accept 
the  theoiy  as  sound.  There  is  no  decision 
yet  in  wluch  it  has  been  applied  so  as  ta 
defeat  any  innocent  person,  nor    so  a& 
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to  place  the  lender  in  a  better  position 
than  he  would  have  been  in  if  his  loan 
had  not  been  prohibited.  But  that  would 
be  the  result  in  this  case  if  we  adopted 
that  theory  and  pushed  it  to  its  logical 
consequences,  as  the  appellants  contended 
we  ought.  The  Legislature  in  section  26 
of  the  Railway  Companies  Act,  1867,  has 
recognised  and  partially  acted  upon  the 
trae  principle  in  enacting  that  money 
borrowed  and  applied  in  paying  off  exist- 
ing statutory  mortgages  or  bonds  shall,  so 
far  as  the  same  is  so  applied,  be  deemed 
money  borrowed  within  and  not  in  excess 
of  its  statutory  powers.  This  principle 
obviously  cannot  in  reason  be  confined  to 
statutory  bonds  or  mortgages  ;  and 
Courts  of  equity  have  acted  upon  the 
principle,  and  have  not  confined  its  appli- 
cation within  arbitrary  limits,  but  have 
enforced  it  more  widely  than  the  Legisla- 
ture, in  order  to  prevent  great  injustice. 
They  have  done  so,  however,  not  by 
closing  their  eyes  to  the  real  £Eu;ts  and 
acting  on  a  fiction,  but  by  diligently  ascer- 
taining the  real  truth  and  by  attending  to 
the  real  substance  of  each  case.  Even  if 
the  fiction  of  subrogation  were  correct,  the 
maxim  In  JieHone  *  juris  semper  existU 
cBquitas  would  prevent  its  application  to 
this  case. 

RiGBT,  L.J. — The  only  questions  arising 
on  the  present  appeal  are  as  to  the  right 
of  the  North  and  South  Wales  Bank  to 
rank  in  priority  to  the  claim  for  interest 
of  the  debenture  stockholders  of  the  rail- 
way company,  or  some  of  them,  in  respect 
of  payments  of  past  interest  on  debenture 
stock  already  paid  by  the  bank  at  a  time 
when  the  railway  company  had  exhausted 
its  borrowing  powers.  There  are  three 
classes  of  debenture  stock,  A,  B,  and  0, 
all  charged  on  the  undertaking  of  the 
company,  but  ranking  thus  in  order  of 
priority— first  A,  second  B,  and  third  C. 
Under  a  judgment  creditor's  petition, 
presented  in  pursuance  of  the  Railway 
Companies  Act,  1867,  a  receiver  has  been 
appointed  ;  and  by  the  Act  it  is  provided, 
section  4,  that  all  moneys  received  by  him 
after  due  provision  for  the  working  ex- 
penses of  the  railway  and  other  pi*oper 
outgoings  of  the  undertaking  are  to  be 
applied  and  distributed,  under  the  direc- 


tion of  the  Court,  in  payment  of  the  debts 
of  the  company,  and  otherwise  according 
to  the  rights  and  priorities  of  the  persons 
for  the  time  being  interested  therein. 
Subject  to  the  claim  of  the  bank,  the 
debenture  stockholders  are  without  ques- 
tion entitled  according  to  their  priorities, 
inter  m,  to  be  paid,  in  preference  to  all 
other  claimants,  the  interest  now  due  to 
them,  and  there  is  sufficient  in  the  re- 
ceiver's hands  to  satisfy  the  whole  interest 
payable  on  stock  of  class  A,  and  part,  but 
only  part,  of  that  payable  on  stock  of 
class  B.  The  bank  claim,  first,  to  have 
priority  in  respect  of  all  their  advances 
which  have  been  applied  in  payment  of 
interest  on  debenture  stock  over  all  in- 
terest payable  in  respect  of  debenture 
stock  ;  or,  secondly,  priority  in  respect  of 
all  advances  applied  in  payment  of  interest 
on  stock  of  dass  A  over  interest  payable 
in  respect  of  classes  B  and  C  ;  and  simi- 
larly as  between  classes  B  and  C  for 
priority  so  far  over  interest  on  class  C  for 
advances  applied  in  payment  of  interest 
on  class  B.  The  claim  in  each  case  is 
rested  on  a  supposed  subrogation  and 
right  to  stand  in  the  place  of  and  with 
the  right  to  the  securities  and  priorities 
of  the  creditors  paid  off,  and  this  is  the 
only  claim  which  I  propose  to  deal  with. 

I  do  not  think  that  any  right  of  subro- 
gation to  the  securities  or  priorities  of 
creditors  paid  off  out  of  moneys  borrowed 
in  excess  of  borrowing  powers  has  ever 
been  allowed  or  can  be  justified  in  prin- 
ciple. I  will  first  deal  with  the  authori- 
ties cited  before  us.  I  pub  aside  German 
Mining  Co.,  In  rs^  as  being  a  decision 
only  on  the  ordinary  partnership  rights  of 
directors  and  shareholders  in  an  unlimited 
company  in  the  special  circumstances 
arising  in  that  case,  and  found  as  flEusts  by 
Lord  Justice  Knight- Bruce.  With  re- 
gard to  all  the  following  cases  it  \&  no 
doubt  the  &ct  that  expressions  point- 
ing to  some  sort  of  subrogation  or  other 
are  used  by  the  learned  Judges  in  deliver- 
ing judgment,  but  it  is  necessary  to 
examine  closely  what  was  actually  decided 
in  the  different  cases.  The  first  case  is  that 
of  Cork  and,  Yotighal  Hailioaf/,  In  re,^ 
There  a  claim  was  made  by  holders  by 
deposit  of  Lloyd's  Bonds  for  payment 
out  of  a  surplus  of  sale  moneys  arising 
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from  a  sale  of  the  company's  under- 
taking under  statutory  authority.  The 
surplus  under  the  statute  was  to  be 
applied  thus  :  "  The  surplus  shall  be  sub- 
ject to  all  the  rights,  equities,  priorities, 
claims,  and  demands,  whether  of  pre- 
ference or  ordinary  shareholders,  bond- 
holders, or  others,  to  which  the  property 
would,  in  case  this  Act  had  not  been 
passed,  have  been  subject,  and  shall  be 
applied  accordingly.''  No  question  was 
dealt  with,  or  indeed  arose,  except  as 
between  the  claimants  and  the  share- 
holders. The  order  actually  made  ran  as 
follows:  ''Declare  that  the  receipt  and 
expenditure  by  the  directors  of  the  com- 
pany, in  payment  of  any  sums  recoverable 
from  the  company  of  moneys  advanced  on 
or  procured  by  means  of  the  deposit  of 
the  alleged  bonds  "  (that  is,  the  Lloyd's 
Bonds), ''  was  pro  tcmto  an  adoption  by  the 
company  of  the  transactions ;  and,  having 
regard  to  the  representations  contained  in 
the  alleged  bonds,  the  moneys  so  expended 
constituted  debts  owing  from  the  company." 
Then  followed  an  enquiry  which,  shortened 
only  for  clearness,  ran  as  follows  :  "  Whe- 
ther the  company  had  the  benefit  of  any 
expenditure  in  payment  of  sums  recover- 
able from  the  company  of  moneys  advanced 
on  or  procured  by  the  deposits  of  the 
alleged  bonds  and  whether  any  of  the 
sums  so  expended  still  remained  unpaid 
by  the  company."  In  this  order  there  is 
nothing  of  the  nature  of  subrogation  to 
the  rights  of  creditors,  and  of  course  no 
subrogation  either  to  their  securities  or 
priorities,  if  they  had  any.  The  prima 
faoU  illegal  Lloyd's  Bonds  are  held  to  be 
evidence  of  debts  to  the  extent  only  to 
which  the  transaction  amounted  to  a 
borrowing  with  one  hand  and  expenditure 
in  reduction  of  the  liabilities  of  the  com- 
pany with  the  other,  the  company  being  pro 
tarUo  treated  as  not  borrowing  in  excess  of 
their  powers,  and  therefore  capable  of  adopt- 
ing the  transactions.  This  is  in  substance  the 
explanation  of  the  case  given  in  the  judg- 
ment of  the  Court  of  Appeal  delivered  by 
'  Lord  Selbome  in  the  case  of  Bkickbum 
Ac.  Building  Society  v.  Curdiffey  Brooks  d: 
Co.y^  to  which  reference  will  be  made 
below.  That  action  was  one  for,  amongst 
other  matters,  the  recovery  by  the  official 
liquidator  of  certain  assets  of  the  company 
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— ^namely,  deeds  deposited  with  Cunlifie, 
Brooks  &  Co.,  their  bankers.  The  defence 
to  this  part  of  the  action,  with  which 
alone  the  Court  of  Appeal  was  concerned, 
was  that  the  defendants  had  a  lien  for 
moneys  owing  on  their  banking  account. 
The  Yice-Chancellor  of  the  Court  of  the 
County  Palatine,  from  whom  the  appeal  was 
brought,  had  disaffirmed  the  lien,  on  the 
ground  that  the  overdrafts  on  the  banking 
account  constituted  an  illegal  borrowing 
by  the  society^  which  had  no  power  to 
borrow.  The  Court  of  Appeal  reversed 
this  order,  and  remitted  the  case  to 
the  Buchy  Court  with  directions  and 
declarations,  of  which  the  following  is  the 
most  material :  "  Declare  that  at  the  date 
of  the  petition  to  wind  up  the  society  the 
defendants  were  entitled  to  hold  the  title- 
deeds  and  documents  in  the  pleadings 
mentioned  as  a  security  for  the  repayment 
of  so  much,  and  so  much  only,  of  Uie 
moneys  advanced  by  them  from  time  to 
tinie  to  the  society  as  were  applied  in 
payment  of  the  debts  or  liabilities  of  the 
society  properly  payable,  and  had  not 
been  subsequently  repaid  to  the  appel- 
lants, if  at  the  time  aforesaid  anything 
which  had  been  so  applied  remained  due." 
This  was  in  substance  following  the  case 
of  Cork  and  Toughed  Railway^  In  re.^ 
It  gave  effect  to  a  part  of  the  security 
given  to  the  bank,  but  not  by  way  of  sub- 
rogation to  the  right  of  creditors  paid  off 
to  their  securities  or  priorities.  The 
grounds  on  which  it  is  based  were  ex- 
plained by  the  Lord  Chancellor : ''  And  I 
think  the  consistency  of  the  equity 
allowed  in  the  Cork  and  Toughed  EaUu^ay 
Company*8  Case  ^  with  the  general  rule  of 
law  that  persons  who  have  no  borrowing 
powers  cannot,  by  borrowing,  contract 
debts  to  the  lenders,  may  be  shewn  in 
this  way.  The  test  is:  Has  the  trans- 
action really  added  to  the  liabilities  of  the 
company)  If  the  amount  of  the  com- 
pany's liabilities  remains  in  substance  un- 
changed, but  there  is,  merely  for  the  con- 
venience of  payment,  a  change  of  the  cre- 
ditor, there  is  no  substantial  borrowing 
in  the  result,  so  fsir  as  relates  to  the 
position  of  the  company.  Begarded  in 
that  light,  it  is  consistent  with  the  general 
principle  of  equity,  that  those  who  pay 
legitimate  demands  which  they  are  bound 
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in  fiome  way  or  other  to  meet,  and  have 
had  the  benefit  of  other  people's  money 
advanced  to  them  for  that  purpose,  shall 
not  retain  that  benefit  so  as,  in  subotanoe, 
to  make  those  other  people  pay  their 
debts.  I  take  that  to  be  a  principle  suffi- 
ciently sound  in  equity  ;  and  if  the  result 
is  that  by  the  transaction  which  assumes 
the  shape  of  an  advance  or  loan  nothing 
is  reaUy  added  to  the  liabilities  of  the 
company,  there  has  been  no  real  trans- 
gression of  the  principle  on  which  they 
are  prohibited  from  borrowing." 

There  was  an  appeal  by  the  bankers 
from  the  order  in  this  case,  to  the  House 
of  Lords — Cwrdiffe^  Brooks  d;  Co,  v. 
Blackhwm  <kc.  Building  Society  ^ — ^but  no 
cross-appeal,  so  that  the  equitable  doctrine 
acted  upon  did  not  come  into  question. 
Lord  Blackburn  does  indeed  say,  "The 
Court  of  Appeal,  in  the  present  case,  held 
that  though  there  was  nothing  that 
amounted  to  an  assignment  to  the  bankers 
of  the  claims  of  those  who  were  paid  ofiT 
by  the  money  advanced,  yet  if  it  could  be 
shewn  that  such  claims  were  in  fact  paid 
off  thereby,  there  was  an  equity  in  sub 
stance  to  give  them,  the  bankers,  the  same 
benefit  as  if  there  had  been  such  an  as- 
signment " ;  but  he  goes  on  to  say,  "  It 
seems  to  be  justice ;  whether  it  is  tech- 
nieal  equity  is  a  question  which,  I  think, 
is  not  now  before  this  House."  He  thus 
guards  himself  against  expressing  any 
opinion  on  the  question  now  being 
discussed.  There  was  a  second  action 
of  Blackburn  ^c*  Bmlding  Society  v. 
CunUffe,  Brooke  <k  Co.^^  which  was  an 
action  for  a  general  account  of  all 
moneys  received  by  the  bank  and  the  ap- 
plication thereof,  as  distinguished  from 
the  action  for  redemption  already  dealt 
with,  and  in  that  second  action  the  ques- 
tion as  to  the  allowance  to  be  made  to 
the  bank  took  a  wider  form.  One  equity 
there  allowed  the  bankers  was  to  follow 
their  money  where  they  could  prove  it  to 
have  been  invested,  and  get  the  benefit  of 
any  securities  which  the  society  would 
not  have  had  but  for  the  investment  of 
the  money  so  followed.  With  this  equity 
we  have  nothing  to  do.  The  other  equity 
was  that  they  were  allowed  the  benefit  of 
nuHiey  applied  in  payment  of  withdrawing 
loembers  who  had  been  paid  off  by  means  of 
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their  money,  and  who  would  not  have  been 
paid  but  for  it.  This  is  no  extension  but 
a  mere  application  of  the  rule  laid  down 
in  the  first  case,  when  once  it  was  admit- 
ted, as  it  had  to  be  and  was  admitted, 
that  these  payments  were  liabilities  which 
the  society  were  bound  to  pay  before  pay- 
ing anything  to  the  continuing  members. 
The  withdrawing  members  had  no  priority 
as  between  themselves  and  other  creditors, 
and  no  securities,  but  came  in  after  all 
outside  creditors,  as  themselves  creditors 
or  quasi- creditors — see  Walton  v.  JSdge.^ 
There  could  therefore  be  no  subrogation 
in  their  case  to  any  securities  or  priorities, 
and  it  became  a  matter  of  indifference 
whether  the  bankers  were  said  to  stand 
in  their  place  or  whether,  as  I  think  is 
the  better  way  of  stating  it,  the  discbarge 
of  the  liabilities  of  the  company  to  them 
validated  the  overdraft  of  the  company  on 
the  banking  account  to  the  extent  of  the 
moneys  so  applied. 

The  remaining  case,  and  so  far  as  I 
know  the  only  one  material  to  be  con- 
sidered, is  that  of  Wenhck  {Baroness)  v. 
Eiver  Dee  Co.^  in  its  various  stages.  The 
company  was  a  going  company.  The 
action  was  one  by  the  personal  represen- 
tatives of  Lord  Wenlock  to  recover  on  a 
covenant  money  to  a  large  amount  lent 
by  him  to  the  company.  Baron  Huddle- 
ston  on  the  trial  had  given  judgment  for 
the  plaintiff  to  an  amount  not  less  than 
86,000^.  The  Court  of  Appeal  held  that 
the  company  had  no  borrowing  power 
beyond  25,000^.,  but  decided  that  the 
plaintiff  had  a  right  to  recover  up  to  the 
amount  of  that  25,000^.,  and  to  the  extent 
to  which  she  could  shew  that  the  moneys 
advanced  had  been  expended  in  paying 
off  debts  and  liabilities  recoverable  against 
the  company,  thus  following  Blackburn 
d;c.  Building  Society  v.  Cimliffe,  Brooke  dc 
Co}  No  doubt,  in  the  judgment  of  Lord 
Esher  and  Loid  Justice  Cotton,  there 
are  expressions  which  seem  to  found  the 
equity  that  they  were  administering  as 
depending  upon  a  right  to  stand  in  the 
place  and  as  assignees  of  the  creditors 
paid  off;  but  I  do  not  think  that  they 
intended  to  differ  from  the  grounds  laid 
down  in  BhjMum  d;c,  BuUding  Society 
V.  CunUffe f  Brooks  <k  Co}  Lord  Justice 
Bo  wen,  in  so  many  words,  refers  to  and 
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professes  simply  to  follow  that  case.  No 
question  of  securities  or  priorities  of  cre- 
ditors paid  off  arose  in  that  case,  and  in 
such  circumstances  it  makes  practically 
DO  difference  whether  the  equity  is  de- 
scribed as  a  right  of  subrogation  to  credi- 
tors, or  as  it  was  described  by  Lord 
Selbome  in  BldGkhwm  iSx,  Building  Society 
y.  Curdiffky  Brooks  dc  Co}  The  case  was 
taken  on  appeal  to  the  House  of  Lords, 
but  the  only  question  there  dealt  with 
was  the  company's  power  to  borrow,  as  to 
which  the  decision  of  the  Court  of  Appeal 
was  afi^med.  Before  the  referee,  to  whom 
the  enquiries  directed  by  the  Court  of  Ap- 
peal were  referred,  a  question  arose  whether 
the  creditors  paid  off  must  be  creditors 
who  were  creditors  at  the  time  of  the 
advances  being  made,  or  whether  the  pay- 
ment of  creditors  whose  debts  became  due 
after  the  advances  were  made  might  not 
also  fall  within  the  scope  of  the  enquiry. 
Again,  no  question  arose  as  to  securities 
held  by  or  priorities  of  the  creditors  paid 
off.  The  Court  of  Appeal  both  on  the 
form  of  the  enquiry  already  directed  and 
on  principle  held  that  creditors  fell 
within  the  scope  of  the  enquiry  whether 
their  debts  became  due  at  or  after  the 
time  of  the  advance  out  of  which  they 
were  paid.  The  judgment  of  the  Court 
was  delivered  by  Lord  Justice  Fry,  and  it 
is  upon  a  passage  in  this  judgment  that 
the  appellants  place  their  chief  reliance. 
That  passage  is  as  follows :  "  This  equity 
is  based  on  a  fiction,  which,  like  all  legal 
fictions,  has  been  invented  with  a  view  to 
the  furtherance  of  justice.  The  Court 
closes  its  eyes  to  the  true  facts  of  the 
case,  viz.  an  advance  as  a  loan  by  the 
quasi-lender  to  the  company,  and  a  pay- 
ment by  the  company  to  its  creditors  as 
out  of  its  own  moneys :  and  assumes  on 
the  contrary  that  the  quasi-lender  and 
the  creditor  of  the  company  met  together 
and  that  the  former  advanced  to  the 
latter  the  amount  of  his  claim  against  the 
company  and  took  an  assignment  of  that 
claim  for  his  own  benefit.*'"  Now  the  first 
observation  on  this  part  of  the  judgment 
is  that  it  has  nothing  to  do  with  any 
securities  held  by  the  creditor,  nor,  as  I 
think,  with  his  priority  over  other  credi- 
tors. If  it  did  refer  to  securities  or 
priorities  of  the  creditors  it  would  be  an 
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cUnter  dtetum  only.  If  the  equity  extended 
to  securities  it  would  probably  in  most 
cases  be  impossible  to  give  effect  to  it,  as 
the  creditor  paid  off,  not  knowing  where 
the  money  to  pay  him  off  came  from, 
would  give  up  the  secuxitiefl,  and  the 
company  would  deal  with  them  in  the 
ordinary  course  of  business  long  before 
the  quasi-lender  could  assert  his  rights. 
If  it  extended  to  priorities  it  would  in 
many  cases  work  injustice.  It  cannot  be 
suggested  that  the  quasi-lender  gets  any 
equity  as  against  the  creditor  paid  off,  for 
he  does  not  know  where  the  money  comes 
from ;  still  less,  if  it  were  possible,  can  he 
have  an  equity  against  creditors,  who  have 
no  part  in  the  transaction,  to  be  ranked 
before  them.  I  do  not  think  that  it  would 
be  fair  to  suppose  that  the  Court  of  Appeal 
intended  to  lay  down  any  new  law  or 
make  a  statement  in  any  way  at  variance 
with  the  authority  which  they  were  fol- 
lowing. The  statement  it  seems  to  me 
ought  to  be  confined  to  the  equity  so  &r, 
if  at  all,  as  it  depends  upon  subrogation. 
Indeed,  the  judgment  goes  on  to  quote 
with  approval  the  very  passage  from  Lord 
Selborne's  judgment  in  Blackbnm  4ce, 
Building  Society  v.  Curdiffey  Brooke  ^  Co,^ 
which  I  have  already  quoted,  and  to  apply 
it  in  exactly  the  same  way  as  Lord  Sel- 
bome had  done.  If  the  equity,  so  &r  as 
it  depends  upon  subrogation,  is  founded 
upon  a  fiction,  and  involves  a  closing  of 
the  eyes  of  the  Court  to  the  true  facts,  so 
far  as  it  is  expounded  by  Lord  Selbome 
it  depends  upon  the  real  £bu^  and  re- 
quires a  complete  examination  of  them. 

I  think  that  the  great  preponderance  of 
authority  shews  that  the  doctrine  of  sub- 
rogation has  very  little,  if  anything,  at  all 
to  do  with  the  equity  really  enforced  in 
the  cases,  and  that  there  is,  at  any  rate, 
no  authority  for  any  subrogation  to  the 
securities  or  priorities  of  the  creditors  paid 
off.  Dealiug  with  this  case  independently 
of  the  authorities,  I  see  no  reason  why 
the  parties  to  an  illegal  lending  should 
have  anything  more  than  bare  justice 
dealt  out  to  them,  and  this  they  get  if  they 
are  allowed,  as  they  have  hiUierto  been 
allowed,  to  have  Uiat  portion  of  the  ad- 
vance actually  expended  in  payment  of 
debts  of  the  company  treated  as  a  valid 
advance.     If  the  advance  had  been  within 
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the  borrowing  powers  of  the  company,  the 
bank  could  have  had  no  right  to  the 
securities  or  prioritiecr  of  the  creditors 
paid  off.  It  seems  to  me  that  it  would  be 
unjust  to  other  creditors  that  a  fiction 
should  be  invented  for  the  purposes  of 
making  an  invalid  loan  more  valuable  than 
a  valid  one.  I  entirely  agree  with  what 
Mr.  Justice  Romer  has  said  about  the  un- 
satis&ctory  way  in  which  such  a  doctrine 
as  is  contended  for  by  the  appellants  would 
work  in  practice,  and  do  not  consider  it 
necessary  here  to  repeat  it. 

Yaughak  Williams,  L.J.,  after  stating 
that  he  would  not  repeat  quotations  fix>m 
other  cases  which  had  been  cited  by 
Bigby,  L.  J.,  read  aa  follows  :  The  ques- 
tion in  this  case  is  what  is  the  posi- 
tion of  the  North  and  South  Wales 
Bank,  which  has  advanced  money  to  the 
Wrexham,  Mold,  and  Connah's  Quay  Rail- 
way Co,  for  the  purpose  o^  and  which  has 
been  applied  to,  paying  the  half-yearly 
interest  due  to  the  holders  of  certain  de- 
benture stock ;  and  the  first  question  to 
be  decided  is  the  position  of  the  bank  in 
relation  to  the  railway  company,  which, 
although  it  is  now  insolvent,  and  although 
a  receiver  has  been  appointed  at  the  in- 
stance of  the  Great  Central  Railway  Co., 
who  are  judgment  creditors,  is  nevertbe- 
lefls  an  existing  raOway  and  a  going  con- 
cern. At  the  date  when  the  bank  supplied 
the  money  which  was  paid  to  the  deben- 
ture stockholders,  no  receiver  had  been 
appointed.  The  debenture  stockholders 
are  divided  into  three  classes — series  A, 
series  B,  and  series  C.  Series  A  is  en- 
titled to  be  paid  in  priority  to  series  B, 
and  series  B  is  entitled  to  be  paid  in 
priority  to  series  C. 

Generally  speaking,  if  a  company  which 
has  exhausted  its  borrowing  powers  pur- 
ports to  borrow  further  money,  and  thus 
obtains  a  supply  of  money,  the  contracted 
loan  is  void  and  ttUra  virea^  and  the  lender 
has  no  right  of  action  against  the  com- 
pany ;  but  nevertheless,  m  some  cases,  the 
perton  supplying  the  money  is  able  to 
obtain  recoupment  from  the  funds  of  the 
company,  and  the  question  to  be  det«er- 
mined  in  this  case  may  be  stated  generally 
to  be.  What  is  the  principle  upon  which 
the  person  supplying  the  money  is  entitled 


Railway,  In  be,  App. 

to  recoupment  as  against  the  company, 
and  what  is  his  relation  in  regard  to 
priority  to  the  various  classes  of  creditors 
of  the  company  ?    Now  there  seem  to  me 
to  be  two  principles  upon  which  the  right 
of  recoupment  may  be  enforced  against 
the    company    which    has    exceeded    its 
borrowing  powers  by  the  person  supplying 
the   money.    The  one  principle  is  that 
although  the  borrowing  power  is  exhausted, 
and  the  transaction  which  purported  to 
be  a  loan  to  the  company  is  as  such  ultra 
virea  and  therefore  null  and  void,  so  that 
the  would-be  lender  can  neither  enforce 
repayment  of  the  loan  nor  rely  upon  the 
securities  which  he  has  taken  for  the  loan, 
yet  if  the  company  apply  the  money  in 
their  hands    to    the  payment    of   debts 
actually  owing  by  them,  there  is  there- 
upon a  new  transaction  between  the  com- 
pany and  the  person  who  has  paid  the 
money  for  the  purpose  of  the  uUra  vires 
loan.     If  the  ultra  vires  loan  is  to  be 
treated  as  an  illegal  prohibited  transac- 
tion, as  distinguished  from  a  contract  into 
which  the  company  have  no  capacity  to 
enter,  there  is  no  action  at  law  or  in  equity 
by  which  lenders  can  recover  back  moneys 
which  they  have  paid  over  in  pursuance 
of  the  illegal  contract.     If,  on  the  other 
hand,  the  ultra  vires  loan  is  to  be  treated 
merely    as    something   ultra    vires    and 
not  as  an    illegal    transaction,  there  is 
no  reason   why  the  lenders  should  not 
recover  the  money  thus  paid  from  the 
company  as  money  received  to  the  use  of 
the  lenders  by  reason  of  the  failure  of  con- 
sideration arising  out  of  the  incapacity  of 
the  company  to  borrow,  provided  always 
that  the  dealing  by  the  company  with  fche 
money  has  not  been  such  as  to  shew  that 
notwithstanding  the  form  of  action  adopted 
the  money  has  really  been  so  dealt  with 
by  the  company  as  that  in  the  interval 
between  the  lending  of  the  money  and  the 
bringing  of  the  action  the  company  has 
increased  its  borrowing  obligations  beyond 
its  borrowing  powers.     In  order  to  make 
more  clear  this  statement  of  what  I  con- 
ceive the  position  of  the  company  to  4)e  in 
a  case   where  the  loan  can  probably  be 
treated  as    ultra  vires    as  distinguished 
from    an     illegal    loan,    I    will    put    a 
hypothetical  concrete  case.      Suppose  a 
company  purport  to  borrow  a  sum  of 
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money  in  excess  of  their  borrowing 
powei-s,  and  before  they  have  in  any  way 
made  use  of  the  money  an  action  is 
brought  to  recover  it  as  on  fidlure  of  con- 
sideration for  which  it  was  paid,  the 
money  would  be  recoverable;  or,  again, 
suppose  the  company  has  applied  the 
money  in  the  payment  of  pre-existing 
debts,  the  money  would  be  recoverable, 
because  in  each  of  these  cases  there  h&s 
been  no  real  excess  of  the  powers  of  the 
company,  and  the  form  of  action  is  not 
made  a  cloak  to  cover  a  transaction  which 
is  really  ultra  vires.  It  is  like  the  case  of 
money  in  the  hands  of  a  stakeholder 
before  it  has  been  dealt  with  in  accordance 
with  the  result  of  the  wager.  But  if  the 
company,  instead  of  either  refraining  from 
adopting  the  loan  or  applying  it  in  such  a 
manner  as  that  their  total  indebtedness 
shall  remain  unchanged,  apply  it,  say,  to 
the  purchase  of  new  property,  the  com- 
pany cannot,  after  so  doing,  be  sued  in 
any  form  for  a  return  of  the  money  since 
the  money  has  been  dealt  with  under  the 
contract  of  loan,  and  to  allow  the  company 
to  repay  it  would  simply  be  to  allow  the 
company  to  carry  though  an  uUra  vires 
transaction. 

I  do  not  know  that  the  distinction 
between  an  illegal  and  an  lUtra  vires  con- 
tract really  makes  much  difference  in  the 
present  case,  for  in  my  judgment  on  the 
facts  there  never  was  a  moment  of  time 
during  which  the  loan  was  illegal  or  uUra 
vires,  because  the  loan  took  the  form  of  a 
request  by  the  company  to  the  bank  to 
pay  the  interest — that  is,  the  debt  to  the 
holders  of  the  debenture  stock  warrants 
and  a  payment  by  the  bank  direct  to  the 
holders.  But  in  considering  the  decisions 
which  base  the  right  of  the  lenders  to  re- 
coupment upon  some  new  contract  between 
the  company  and  the  lenders  for  the  appli- 
cation of  money  paid  as  and  for  a  perform- 
ance of  the  lUtra  vires  contract,  it  is  de- 
sirable to  consider  how  far  this  money  so 
paid  continues  in  the  hands  of  the  company 
to  be  the  money  of  the  lenders,  and  how  far 
the  Court  is  justified  in  implying  a  new 
bargain  for  the  application  of  the  money 
which  has  thus  been  dealt  with  by  the 
order  of  the  company,  and,  if  the  Court  is 
justified  in  so  doing,  whether  this  involves 
the  assumption  of  an  assignment  to  the 


bank  by  the  debenture  stockholders  of 
their  rights  in  respect  of  which  they  have 
received  payment  from  the  bank.  The 
other  principle  upon  which  the  right  of 
recoupment  has  been  allowed  to  be  en- 
forced against  a  company  in  a  case  where 
the  borrowed  money  has  been  applied  in 
payment  of  debts  of  the  company  is  to 
subrogate  the  lender  to  the  rights  of  the 
creditor  of  the  company  who  has  been  paid 
off,  and  to  treat  the  lender  of  the  money 
as  the  assignee  of  the  debt  which  has  been 
paid  off. 

I  propose  now  to  go  through  the 
authorities  and  see  what  are  the  prin- 
ciples in  each  case  upon  which  the  rights 
of  the  lenders  to  recoupment  have  been 
enforced  against  the  company.  The  first 
case,  German  Mining  Co,,  In  re^  seems 
really  only  to  decide  that  an  ordinary 
company  is  liable  to  pay  the  debts  con- 
tracted by  the  manager.  The  second 
case,  Cork  and  Youghal  Railway,  In  re,^ 
was  a  case  in  which  the  Cork  and 
Youghal  Railway  Co.,  after  it  had  ex- 
hausted its  borrowing  powers,  issued  to 
one  Lewis  Lloyd's  Bonds  to  enable  Lewis 
to  raise  money  for  the  purpose  of  the 
company.  Lord  Hatherley,  when  that 
case  came  up  on  appeal  from  Yice-Chan- 
cellor  Malins,  in  his  judgment — after 
pointing  out  that  the  judgments  of  Mr. 
Justice  Crompton  and  Mr.  Justice  Black- 
bum,  in  Chambers  v.  Manchester  and 
MUford  Railway  [1864],®  make  it  dear 
that  where  a  company  is  authorised  only 
to  raise  a  given  amount  of  capital  by 
shares,  and  a  certain  other  sum  by  deben- 
tures or  mortgages,  then  the  company 
cannot  issue  any  debenture  or  loan  note, 
or  any  security  of  that  description,  for 
the  mere  purpose  of  raising  money,  and 
that  such  instrument  would  be  just  as 
void  in  equity  as  at  law,  being  contrary 
altogether  to  and  absolutely  forbidden  by 
the  Railway  Regulation  Act,  1844  (7  &  8 
Vict.  c.  85),  and  that  accordingly  the 
Lloyd's  Bonds  in  that  case,  not  being 
issued  in  respect  of  debts  actually  due, 
but  simply  issued  for  the  purpose  of 
raising  money,  were  null  and  void,  and 
instruments  to  which  no  legal  validity 
could  be  attributed — goes  on  to  say :  "  In 
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that  case  a  distinction  is  drawn  by  Mr. 
Justice  Blackburn  which  appears  to  me 
to  be  very  plain  and  clear.  He"  (Mr. 
Justice  Blackburn)  "  says  that  these  in- 
struments '  are  on  their  &ce  the  acknow- 
ledgment of  a  debt  to  some  particular 
person,  with  a  covenant  to  pay  it. 
Such  instrument  may  be  useful  in 
this  way :  when  a  company  are  in- 
debted, it  may  be  convenient  to  make  a 
bond  pointing  to  a  particular  portion  of 
the  debt  actually  due ;  it  would  &cilitate 
the  assignment  in  equity  of  the  debt  thus 
acknowledged  to  be  due,  and  possibly 
throw  upon  the  company  the  onus  of 
shewing  the  non-existence  of  the  debt. 
But  if  there  be  no  debt  existing,  such  an 
instrument  cannot  create  one,  nor  put 
the  assignee  in  a  better  position  than  the 
original  obligee  or  covenantee.  And  the 
person  holding  it  could  not  recover  upon 
it  if  it  were  shewn  that  it  were  given 
gratuitously,  or  was  not  authorised  by 
statute.' "  And  then  Lord  Hatherley  goes 
on  :  "  That  being  the  state  of  the  law,  we 
have  to  consider  the  circumstances  of  this 
particular  case.  It  is  shewn,  I  think, 
that  as  regards  some  of  the  moneys  which 
have  been  raised  through  the  medium  of 
Mr.  Lewis,  some  small  portions  were  paid 
directly  to  persons  who  were  actual  credi- 
tors of  the  company,  and  so  far,  I  appre- 
hend, there  could  be  little  or  no  dispute 
as  to  the  right  of  Mr.  Lewis,  or  of  a 
person  claiming  through  him,  to  stand  in 
the  place  of  the  original  debtor,  whose 
debt,  being  a  valid  debt,  had  been  so 
paid."  And  later  in  the  same  judgment 
Lord  Hatherley  says  :  **  The  proper  course 
to  be  taken  seems  to  me  to  be  this  :  that, 
so  &r  as  the  company  have  adopted  the 
proceedings  of  their  directors  by  allowing 
these  moneys  to  be  raised  on  the  issue  of 
these  debentures,  and  so  far  as  the  money 
raised  by  the  issue  of  debentures  has  been 
applied  in  paying  off  debts  which  would 
not  otherwise  have  been  paid  off,  those 
who  have  advanced  the  moneys  ought  to 
stand  in  the  place  of  those  whose  debts 
have  been  so  paid  off.  It  is  not  simply 
that  the  bondholders  stand  as  assignees 
of  the  debts,  which,  no  doubt,  have  not 
actually  been  assigned^  but  it  has  been 
represented  by  the  directors  that  the  per- 
sons   who    lent    their    money  on  these 
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acknowledgments  were  lending  their 
money  for  the  purpose  of  clearing  off 
the  debts ;  in  fact,  that  they  were  to  be 
put  in  the  position  of  assignees  of  the 
debts."  The  inference  which  I  draw 
from  this  judgment  is  that  Lord  Hather- 
ley thought  that  the  borrowing  of  money 
by  the  company  for  the  purpose  of  paying 
off  debts  of  the  company  was  not,  in 
a  case  where  the  money  was  so  applied, 
an  uUra  vires  borrowing  at  all;  and 
I  do  not  quite  understand  why  Mr. 
Lewis,  who  lent  the  money,  should  not 
have  sued  at  law  for  the  money  so  lent, 
in  so  far  as  the  money  was  lent  for  the 
payment  of  the  legitimate  debts  of  the 
company,  and  so  applied.  In  the  actual 
case  before  the  Court  it  was  not  Mr.  Lewis 
who  was  seeking  to  recover  the  money 
advanced,  but  the  persons  from  whom 
Mr.  Lewis  had  raised  the  money  which 
was  thus  applied,  and  it  may  be  that  it 
was  the  absence  of  privity  between  these 
persons  and  the  company  which  made 
Lord  Hatherley  think  it  necessary  to  say 
that  these  persons  were  entitled  to  obtain 
repayment  from  the  company  of  the 
moneys  so  advanced  by  virtue  of  their 
standing  in  the  shoes  of  the  creditors 
whose  debts  were  paid  off.  But  un- 
doubtedly he  does  base  their  right  on  this 
consideration,  and  Lord  Justice  Giffard  in 
his  judgment  in  the  same  case  says: 
^'  That  being  so,  what  the  case  amounts 
to  is  this — documents  were  given  under 
the  seal  of  the  company.  Those  docu- 
ments represented  that  the  company  was 
indebted  to  Mr.  David  Leopold  Lewis  in 
the  amount  there  stated  ;  they  were  given 
for  the  purpose  of  being  deposited  by  him 
as  security  for  advances  to  be  made ;  and 
if  the  representations  in  them  had  been 
true,  those  who  advanced  their  money  on 
the  deposit  would  have  been  assignees  of 
the  debts  actually  owing  from  the  com- 
pany to  Lewis,  and  the  transaction  would 
have  been  perfectly  legal."  I  observe  that 
Lord  Justice  Giffard  speaks  of  the  bond- 
holders as  the  assignees  of  Mr.  Lewis,  and 
not  as  the  assignees  of  the  creditors  of  the 
company  whose  debts  had  been  paid  off, 
and  it  seems  to  me  that  this  is  a  tnore 
correct  way  of  stating  the  position ;  but 
in  the  present  case  the  baijk  are  in  the 
position    of   Mr.   Lewis,  and   I    cannot 
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understand  why  there  is  any  need  to  invent 
any  fiction  whatever  to  give  the  bank  the 
right  of  action,  or  any  necessity  to  vest  in 
the  bank  therightsof  the  creditcnrs  who  have 
been  paid  off;  bat,  if  there  is  any  neces- 
sity, these  judgments  seem  authority  for 
the  proposition. 

The  next  case  to  be  considered  is 
Blackburn  dec.  Building  Society  v.  Cun- 
liffe.  Brooks  <fc  Co.^  in  the  Court  of  Appeal. 
In  that  case  the  building  society  had  over- 
drawn their  account  to  a  large  amount, 
and  by  a  memorandum  of  agreement  had 
purported  to  give  their  bankers  security 
for  the  balance  from  time  to  time  due  on 
certain  deeds  deposited  with  them.  That 
overdramng  of  the  bankers'  account  was 
tiUra  tnreSf  and  it  was  held  that  the 
bankers  had  no  lien  under  the  agreement 
on  the  deeds  deposited,  but  that  they 
were  entitled  to  hold  the  deeds  as  a 
security  for  such  part  of  the  money  ad- 
vanced by  them  as  had  been  applied  in 
payment  of  the  debts  and  liabilities  of  the 
society  properly  payable. 

[His  Lordship  read  the  passage  from 
the  judgment  of  Lord  Selborne  which  had 
been  read  by  Rigby,  L. J.] 

Now  it  does  not  seem  to  me  that  the 
equity  relied  on  by  Lord  Selborne  involves 
in  any  way  an  assumption  that  the  debts 
of  the  creditors  of  the  company  who  have 
been  paid  off  are  to  be  treated  as  assigned 
to  the  lenders  who  provided  the  money, 
for  although  he  states  it  to  be  the  equity 
established  by  Cork  and  Toughed  Railway y 
In  rtf,®  this  does  not  involve  the  assump- 
tion of  an  assignment,  for  he  seems  to 
treat  that  part  of  the  judgment  of  Lord 
Hatherley  and  Lord  Justice  Giffard  as 
not  being  essential  to  the  judgment.  It 
is  right,  however,  to  point  out  that  Lord 
Blackburn,  in  the  House  of  Lords,  in  deal- 
ing with  an  appeal  which  did  not  go  to 
the  main  question  itself,  seemed  to  regard 
the  position  of  those  who  pay  off  the 
creditors  as  being  that  of  standing  in  the 
shoes  of  the  creditors  paid  off. 

The  next  case  is  Wenlock  {Baroness)  v. 
River  Dee  Co,^  In  that  case  there  can  be 
no  doubt  that  the  Court  of  Appeal  did 
treat  the  right  of  the  lender  of  money 
borrowed  by  the  company  uUra  vires  to 
recoupment  as  based  upon  subrogation  to 
the  rights  of  the  creditor  paid  out  of  such 
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money,  and  also  held  that  the  right  to 
recover  from  the  company  the  amount  of 
their  debts  or  liabilities  so  paid  off  is  not 
confined  to  the  amount  of  debts  and  liabili- 
ties existing  at  the  time  of  the  advance, 
but  extends  to  debts  and  liabilities  accru- 
ing subsequently  to  and  paid  out  of  such 
advance.  [His  Lordship  read  the  passage 
from  the  judgment  of  Lord  Justice  Fry, 
which  is  set  out  above.]  It  is  to  be 
observed  that  Lord  Justice  Fry  does  not 
purport  to  be  going  beyond  the  judgment 
in  Blackburn  dsc.  Building  Society  v. 
Curdiffsy  Brooks  dk  Co}  It  seems  to  me 
that  there  is  no  trace  in  that  judgment  of 
the  benevolent  equity  spoken  of  by  Lord 
Justice  Fry.  There  is  some  trace  perhaps 
of  the  assumption  of  an  assignment,  but  it 
does  not  seem  to  me  that  either  in  this 
case  or  Cork  and  Youghal  Railway,  In  re,^ 
the  assumption  of  the  assignment  of  the 
debts  of  the  creditors  paid  off  is  in  any 
way  essential  to  the  equity  on  which  the 
judgment  is  based.  No  case  is  to  be  found 
in  which  the  lenders  have  ever  in  fiict 
succeeded  in  enforcing  the  securities  of 
the  creditors  paid  off. 

I  have  thus  dealt  with  the  authorities 
at  length  in  order  to  arrive  at  the  prin- 
ciples upon  which  the  Courts  have  gone 
in  cases  of  this  character,  but  I  do  not 
think  that  all  the  difficulties  which  the 
Courts  had  to  deal  with  in  these  other 
cases  arise  in  the  present  case,  for  in  the 
present  case  the  bank  simply  lent  money 
for  the  payment  of  a  half-year's  interest 
due  to  the  debenture  stockholders,  and 
paid  the  money  direct  to  those  stock- 
holders. I  do  not  believe  that  this 
transaction  was  uUra  vires  at  all,  and  if 
so,  I  cannot  understand  why  an  action 
for  money  paid  should  not  successfully  be 
brought  by  the  bank.  The  money  never 
was  in  the  hands  of  the  railway  company. 
There  was  no  interval  of  time  after  the 
money  was  lent,  during  which  it  was 
uncertain  how  the  money  would  be  applied ; 
and  this  being  so,  I  see  no  need  for  the 
invention  of  any  fiction  whatever.  I  very 
much  doubt  whether  at  law  or  in  equity 
a  man  who  pays  off  a  debt  at  the  request 
of  another  is  necessarily  to  be  treated  as 
the  assignee  of  that  debt,  but  a  very  little 
evidence  will  be  sufficient  to  establish  that 
as  between  himself  and  the  person  at 


Digitized  by 


Google 


Vol.  68.] 


CHANCEBY  DIVISION. 


281 


Wrexham,  Mold,  and  Connah's  Quit  Railway,  In  he,  App. 


whose  request  he  has  paid  off  the  debt,  it 
was  intended  that  he  should  be  treated  as 
the  transferee  of  the  securities,  if  such 
there  be  in  the  hands  of  the  creditor. 
But  in  the  present  case  there  are  no  such 
securities.  The  discharged  interest  cer- 
tificate is  not  such  a  security,  and  I  do  not 
see  what  right  the  company  and  the  per- 
son who  supplies  the  money  to  pay  off 
the  creditor  have  to  say  that  the  debt 
which  has  been  paid  off  shall  be  treated 
as  if  it  had  not  been  paid  off.  There  has 
been  no  assignment  in  &ct  by  the  creditor, 
and  I  do  not  see  that  the  justice  of  the 
case  in  any  way  requires  that  the  Court 
should  assume  contrary  to  the  faxst  that 
there  has  been  such  assignment. 

This  judgment  assumes  that  in  the 
circumstances  of  this  case  there  has  been 
no  borrowing  in  excess  of  the  powers  of 
the  company,  and  that  no  occasion  arises 
for  the  application  of  any  equitable  prin- 
ciple to  do  justice  between  the  bank  and 
the  company ;  but  if  my  conclusion  as  to 
this  is  wrong,  and  the  directors  did  assume 
to  do  an  act  tdtra  vires  of  the  company  in 
getting  the  bank  to  pay  these  interest 
warrants,  equity  will  treat  the  illegal  or 
tiUra  vires  transaction  entered  into  by  the 
directors,  under  which  the  company  has 
received  the  money,  as  being  an  intra 
vires  transaction  to  the  extent  to  which 
the  borrowing  of  which  the  company  have 
had  the  benefit  could  have  been  effected 
as  an  itUra  vires  transaction  at  the 
moment  of  the  making  of  the  payment  of 
which  the  company  have  had  the  benefit, 
and  this  whether  the  original  contract 
purported  to  be  made  was  merely  uUra 
vires  or  illegal.  The  principle  is  not 
unlike  that  adopted  at  law,  where  money 
paid  for  the  purpose  of  an  illegal  trans- 
action is  held  to  be  recoverable  so  long  as 
the  contract  is  executory  or  in  fieri.  This 
equity  as  defined  in  the  earlier  cases  cited 
seems  to  involve  no  assumption  of  assign- 
ment or  subrogation  as  Lord  Justice  Fry 
seems  to  have  done  in  Wenlock  (Baroness) 
V.  River  Dee  Co,^  I  should  shrink  myself 
from  saying  that  the  state  of  things  as- 
sumed in  equity  for  the  purpose  of  doing 
justice  between  the  parties  must  not  be 
carried  to  its  logical  results*  If  equity 
requires  you  to  assume  a  contract  where 
none  has  been  executed,  it  seems  to  me 
Vol.  68.-*Ohano. 


that  equity  as  well  as  law  must  govern 
the  relations  between  the  parties  to  the 
assumed  contract  on  the  basis  that  there 
was  a  contract  in  fact.  Nor  do  I  see  that 
pushing  the  equity  to  its  logical  conclu- 
sion would  do  any  injustice  to  innocent 
persons.  It  makes  no  difference  to  the 
other  creditors  whether  the  creditor 
having  priority  is  the  warrant-holder  or 
the  bank. 

Appeals  dismissed. 


Solicitors — ^BowcMes,  Rawle  Sc  Go.,  agents  for 
Hill,  Dickinson  k  Co.,  Liverpool,  for  appel- 
lants ;  Field,  Boscoe  &  Co.,  agents  for  Bvan, 
Morris  &  Go.,  Wrexham;  Sharpe,  Parker  & 
Co.,  agents  for  Alsop,  Stevens,  Harvey  & 
Crooks,  Liverpool;  Conliffes  &  Davenport, 
agents  for  B.  B.  Lingard  Monk,  Man- 
chester ;  Norris,  Aliens  &  Chapman,  agents 
for  J.  B.  Follitt,  Manchester,  for  respon- 
dents. 

IJReported  hy  H.  C.  Roper,  Esq., 
Barrister^at'Lam , 
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LlNDLBY,  M.R.                       ^ 
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Vauqhan  Williams,  L.  J. 
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1899. 

Jan.  24,  26,  27, 

Feb.  16.              J 

International  Law — Divorce — Jtidgment 
of  Foreign  Court — ReoogniHon  by  English 
Courts — Court  of  Competent  Jtmsdiction 
— IrregtUarity  in  Process — Inwdiditf/  of 
Foreign  Judgment. 

If  a  judgment  is  pronounced  hy  a  foreign 
Court  over  persons  within  its  jurisdiction^ 
and  in  a  matter  tvith  which  it  is  competent 
to  deal,  the  English  Courts  wiU  not  investi- 
gate the  propriety  of  the  proceedings  in  the 
foreign  Court  unless  they  offend  against 
English  views  of  substantial  justice.  The 
jurisdiction  which  alone  is  important  in 
such  a  matter  is  the  competence  of  the  Court 
in  an  international  sense — thcU  is,  its  terri- 
torial competence  over  the  suhject-matter 
and  over  the  defendant. 

Accordingly^  the  judgment  of  such  a 
Court  cannot  be  impeached  in  English 
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GowrUfor  a  mere  error  of  procedure,  even 
by  third  parties  in  coUakeral  proceedings^ 
although  eew&h  error,  if  it  ocowrred,  was  such 
as  to  make  the  judgment  of  the  foreign 
Court  void  by  the  law  of  the  country  where 
it  was  pronotmced.  Such  a  matter  ought 
not  to  be  enquired  into  by  the  English 
Courts. 

The  principles  laid  doum  in  Yanquelin 
V.  Bouard  (33  L.  J.  C.P,  78 ;  15  C.  B. 
(n.s.)  341),  Oastrique  v.  Imrie  (39  L.  J. 
C.P.  350;  L.  R,  4  H.L.  4U),  and 
Doglioni  v.  Crispin  (35  L.  J.  P.  &  M.  129 ; 
L.  R.  1  H.L.  301)  c^plied. 

Appeal  from  a  dedsion  of  Kekewich,  J. 

The  action  was  brought  by  Sarah  Eliza- 
beth Pemberton,  who  claimed  to  be  the 
widow  of  Francis  Alexander  Pemberton, 
who  died  on  August  2,  1892,  for  a  decla- 
ration that  by  virtue  of  a  deed-poll  exe- 
cuted by  Mr.  Pemberton,  dated  April  15, 
1891,  she  was  entitled  during  her  life  to  a 
yearly  rentcharge  of  200/.  for  her  jointure, 
issuing  out  of  certain  lands  in  Cambridge- 
shire, devised  by  thewill  of  one  Christopher 
Pemberton.  The  plaintiff's  right  to  this 
sum  depended  upon  whether  she  was  the 
widow  of  Mr.  Pemberton,  and  that  de- 
pended upon  the  validity  of  their  alleged 
marriage,  and  that  depended  upon  the  vali- 
dity of  a  previous  divorce  of  the  lady  from 
a  former  husband  of  the  name  of  Erwin. 

The  material  £su;ts  were  as  follows : 

In  February,  1884,  the  plaintiff  and 
Erwin,  who  were  both  domiciled  and  resi- 
dent in  the  State  of  Florida,  were  married 
in  that  country  according  to  the  laws  there- 
of. On  January  18, 1888,  Erwin— he  and 
the  plaintiff  being  then  in  Florida — sued 
the  plaintiff  for  and  obtained  a  decree  for 
divorce.  This  decree  was  pronoimced  by 
a  Court  having  jurisdiction  in  Florida  U> 
pronounce  divorces  between  persons  domi- 
ciled and  resident  in  Florida,  and  the 
decree  had  never  been  set  aside  or  re- 
versed, but  stood  as  a  final  and  subsisting 
decree. 

On  December  20, 1890,  Erwin  being  still 
alive,  the  plaintiff  and  Mr.  Pemberton 
married  in  Florida,  and  they  lived  together 
as  man  and  wife  until  the  death  of  Mr. 
Pemberton  in  August,  1892.  Under  the 
will  and  codicil  of  his  grand^Ekther  Chris- 
topher Pemberton,  who  died  on  October  22, 


1850,  Mr.  Pemberton  was  entitled  to 
certain  estates  in  Cambridgeshire  for  his 
life,  and  he  had  power  to  charge  them 
with  an  annuity  or  jointure  of  200/. 
a  year  in  favour  of  any  woman  whom 
he  should  marry,  or  have  married.  In 
exercise  of  this  power  he,  by  deed-poll  of 
April  15,  1891,  appointed  the  200/.  a  year 
to  the  plaintiff.  The  defendants,  who  were 
entitled  to  the  estates,  disputed  the  validity 
of  the  appointment,  contending  that  the 
decree  divorcing  the  plaintiff  from  her 
former  husband,  Erwin,  was  void  and  of 
no  effect  by  the  law  of  Florida. 

It  was  proved  that  by  the  law  of  Florida 
the  procedure  in  that  State  in  suits  for 
divorce  was  as  follows  :  Such  suits  are 
commenced  by  a  bill  (that  is,  a  petition) 
presented  to  a  Judge  of  a  circuit  Court  sit- 
ting in  Chancery.  The  statements  are 
verified  by  a  short  affidavit  by  the  plaintiff 
made  before  a  notary  of  the  Court.  The 
bill  and  affidavit  are  then  filed  in  the  office 
of  the  clerk  of  the  Court.  A  subpoena  to 
appear  addressed  to  the  defendant  is  then 
issued  under  the  seal  of  the  Court.  The 
time  for  appearance  must  not  be  less  than 
ten  clear  days  from  the  issue  of  the  sub- 
poena. The  subpoena  is  sent  to  the  sheriff 
for  service,  and  it  must  be  served  ten  days 
before  the  time  for  appearance.  When 
served  the  subpoena  is  returned  and  filed 
in  the  office  of  the  clerk  of  the  Court 
which  issued  it.  If  the  defendant  does 
not  appear  a  prascipe  for  a  decree  pro  con- 
fesso  is  obtained  by  the  plaintiff  and  is 
filed  with  the  clerk  of  the  Court,  and  after 
a  certain  time  a  decree  pro  confesso  under 
the  seal  of  the  Court  is  entered  by  him. 
This,  however,  is  not  the  final  decree. 
Before  that  is  obtained  evidence  in  sup- 
port of  the  plaintiff's  case  is  taken  before 
the  Master.  He  certifies  it  to  the  Court, 
and  the  evidence  and  his  certificate  are 
then  filed  in  the  proper  office.  Befora  the 
case  is  brought  before  the  Court  for  final 
decision  a  short  summary  of  the  proceed- 
ings with  their  dates  (called  "  step  notes  ") 
is  prepared,  and  is  signed  by  the  clerk  of 
the  Court  and  is  filed.  The  papers  and 
proofe  are  then  laid  before  the  Judge,  and 
if  he  is  satisfied  with  them  a  decree  for 
divorce  is  pronounced  and  is  drawn  up 
and  signed  by  the  Judge  and  filed. 

The  above  procedure  was  followed  by 
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Erwin,  and,  save  in  one  respect,  every- 
thing  was  perfectly  regular.  His  bill  was 
duly  presented  and  filed  in  the  proper 
Court  on  November  25,  1887 ;  a  subpoana 
was  duly  served  on  his  wife.  She  did  not 
appear.  All  subsequent  steps  were  duly 
taken,  and  on  January  18,  1888,  a  final 
decree  was  pronounced  against  her,  which 
was  as  follows : 

*<  Upon  an  examination  of  the  papers 
and   proo&  in  this  Cause,  the  Court  is 
satisfied  that  the  alle^tions  of  the  said 
Bill  have  been  established  and  it  is  there- 
fore ordered  adjudged  and  decreed  that 
the  Bonds  of  Matrimony  existing  between 
Holmes  Erwin,  the  complainant  herein, 
and  Catharine  Erwin,  the  defendant  here- 
in, be  and  the  same  are  hereby  dissolved." 
The  ground  of  the  divorce  was  violence 
of   temper.      The    decree    was  filed  on 
January   28,  1888.     It  was  afterwards 
ascertained  that  the  subpoena  to  appear 
did  not  leave  ten  clear  days  between  the 
date  of  the  writ  and  the  time  for  appear- 
ance.   The  subpoena  was  dated  November 
25,   1887.  and  the    time   fixed   for  the 
wife's  appearance  was  December  5,  1887 
—that  is,  ten  days,  but  not  ten  clear  days 
after  November  25,  1887.     The  writ  was, 
in  &jetf  served  on  the  wife  on  November  25, 
60  that  the  rule  as  to  service  was  complied 
with,  and  no  application  to  the  clerk  to 
enter  a  decree  against  her  was  applied  for 
until  January  2,  1888.    There  were  no 
grounds  whatever  for  saying  that  she  did 
not  know  of  the  proceedings,  nor  that  she 
had  not  time  to  enter  an  appearance  on 
or  before  December  5,  nor  that  she  had  no 
opportunity  of  defending  herself.    More- 
over, ghe  did    not  herself  question  the 
validity  of  the  decree  of  divorce ;  but,  on 
the   contrary,    maintained    that  it  was 
perfectly  valid.  The  defendants  contended, 
and  they  adduced  expert  evidence  to  prove, 
that  as  the  subpoena  to  appear  did  not  give 
the  wife  ten  clear  days  for  appearance  the 
subpoena    was    not    irregular    only,  but 
abeolutely  void,  so  that  all  subsequent 
proceedings  were  void  also,  and  that  the 
Court  had  no  jurisdiction  to  pronounce 
any  decree  against  the  wife.  They  further 
contended  that,  the  decree  being  wholly 
void  by  the  law  of  Florida,  it  must  be 
treated  as  wholly  void  by  the  Coiuts  of 
England  and  aU  other  civilised  countries. 


The  result  was,  according  to  their  con- 
tention,  that  the  plaintiff  was  never  the 
wife  of  Frauds  Pemberton,  she  having 
been  at  the  time  when  she  went  through 
the  form  of  marriage  virith  him  still  legally 
the  wife  of  Erwin ;  and  therefore  no 
valid  appointment  in  her  favour  could 
have  been  made  by  Mr.  Pemberton. 

On  behalf  of  the  plaintiff  it  was  con- 
tended that,  having  regard  to  the  rule 
requiring  ten  days'  service  of  notice,  the 
terminal  days  might  be  reckoned  for  the 
purpose  of  determining  whether  there 
had  been  effective  process. 

Kekewich,  J.,  was  of  opinion  that  there 
should  have  been  ten  clear  days  between 
the  day  of  the  issue  of  the  writ  and  the 
day  on  which  it  was  returnable ;  and  on 
the  evidence  of  the  experts  he  came  to  the 
conclusion  that  this  defect  in  process  went 
to  the  root  of  the  jurisdiction  of  the  Court 
in  Florida,  and  that  the  decree  of  divorce 
was  consequently  invalid.  He  dismissed 
the  plaintiff's  action  with  costs. 

The  plaintiff  appealed. 

Jdf,  Q.C.,  Dicey,  Q.C.,  and  J,  Render- 
«on,  for  the  appellant. — This  Court  will 
not  look  into  the  process  in  Florida,  and 
say  the  decree  is  wrong.  A  slip  such 
as  it  has  been  suggested  has  been  made 
cannot  be  enquired  into.  The  decree 
on  the  face  of  it  is  correct.  Foreign 
decisions  cannot  be  reviewed  on  account 
of  a  mere  slip  in  procedure.  The  rule  as  to 
process  in  Florida  is  not  a  rigid  rule  which 
must  be  kept  in  all  cases ;  it  was  made  for 
the  convenience  of  the  Courts,  not  to  affect 
the  rights  of  parties. 

The  Courts  of  this  country  put  faith  in 
the  judgments  of  foreign  Courts  where 
they  have  territorial  jurisdiction.  In 
this  case  the  decree  was  pronounced  by  a 
Court  of  competent  jurisdiction,  and  it 
cannot  be  brought  vrithin  any  of  the  ex- 
ceptions to  that  rule.  The  exceptions  are 
two:  first,  cases  in  which  the  foreign 
Court  has  given  itself  jurisdiction — which 
is  not  suggested  in  this  case,  for  both 
parties  were  domiciled  in  Florida — Green 
V.  Green  and  Sedgwick  [l893j  ^ ;  and 
secondly,  cases  in  which  the  foreign  Court 
has  proceeded  in  a  manner  contrary  to 

(1)  62  L.  J.  P.  112;  [1893]  P.  89. 
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natural  justice — ^for  instance,  where  there 
has  been  absolute  ignorance  on  the  part  of 
the  defendant  that  any  proceedings  were 
going  on,  or  the  person  served  has  been 
out  of  the  jurisdiction,  or  there  has  been 
fraud.  Kekewich,  J.,  has  gone  too  &r. 
The  evidence  does  not  shew  that  the  pro- 
ceedings were  wholly  void,  but  only  that 
they  were  voidable  at  the  discretion  of  the 
Court.  No  application  to  set  the  decree 
aside  has  ever  been  made ;  therefore  this 
Court  will  assume  that  the  Court  of  Florida 
considered  the  question  of  notice,  and  will 
treat  the  decree  as  valid.  The  subpoBna 
was  not  the  commencement  of  the  pro- 
ceedings— the  Court  was  seised  of  the  suit 
apart  from  that. 

If  the  fact  that  proceedings  had  been 
instituted  against  her  was  brought  to 
Mrs.  Erwin's  knowledge  in  any  shape, 
this  case  is  not  within  the  second  excep- 
tion. The  decree  is  effective,  although  the 
case  was  decided  against  her  in  default  of 
appearance — VanqueUn  v.  Bouao'd  [1863].* 
On  the  &ce  of  it  the  decree  was  regularly 
obtained,  and  the  Court  will  not  disregard 
it  on  account  of  a  technical  flaw,  alleged  by 
some  expert  witnesses  to  exist  and  denied 
by  others^BtuJuman  v.  Ruokm"  [isos],' 
Bei/nolda  v.  Fentan  [l846],*  Ferguson  v. 
Mohan  [1839],^  Schibsby  v.  Weatenholz 
[l870],^  Castrique  v.  Imrie  [l87o],^  Godard 
V.  Grai/  [l870],®  and  Tru/art,  In  re; 
Trafford  v.  Blano  [l887].» 

[Vaughan  Williams,  L.J.,  referred  to 
Henderson  v.  Henderson  [l843].*®] 

It  is  clear  that  the  lady's  advisers 
thought  the  decree  was  valid,  for  they 
allowed  her  to  marry  again.  Even  a  mis- 
take of  law  would  not  enable  this  Court  to 
set  the  decree  aside. 

Warrington,  Q.C.^  and  Ingpen,  for  the 
respondents. — ^Admitting  that  a  judgment 
of  a  foreign  tribunal  which  is  valid  by  the 
law  of  that  country  is  treated  as  valid  by 
the  Courts  of  this  country  unless  it  comes 
within  one  of  the  exceptions,  there  is  no 

(2)  33  L.  J.  C.P.  78;  16  C.  B.  (N.s.)  341. 

(3)  1  Campb.  63, 180^;  9  Bast,  192. 

(4)  16  L.  J.  C.P.  16 ;  3  0.  B.  187. 

C5)  9  L.  J.  Q.B.  146 ;  11  Ad.  &  B.  179. 

(6)  40  L.  J.  Q.B.  73 ;  L.  R.  6  Q.B.  166. 

(7)  39  L.  J.  C.P.  350;  L.  R.  4  H.L.  414. 

(8)  40  L.  J.  Q.B.  62 ;  L.  B.  6  Q.B.  139. 

(9)  67  L.  J.  Ch.  136;  36  Ch.  D.  600. 
(10)  3  Hare,  100. 


judgment  in  this  case  which  is  a  valid 
existing  judgment.  Therefore  the  parties 
were  not  divorced  in  Florida,  and  cannot 
be  treated  here  as  divorced.  The  Court 
of  Florida  had  no  jurisdiction  because  no 
proceedings  were  properly  initiated  before 
it.  There  was  no  process  before  it,  so 
there  could  be  no  judgment. 

[Vaughan  Wiluams,  L.J.,  referred  to 
Ardaby  v.  PrceU^rius  [l888]."] 

In  that  case  the  judgment  was  good 
unto  it  was  set  aside.  Here  the  Court 
had  no  jurisdiction,  so  there  was  no  judg- 
ment. It  is  much  the  same  as  if  a  Court 
pronounced  judgment  though  no  writ  had 
been  issued,  and  the  defendant  had  not 
been  summoned  before  it  at  all.  The 
judgment  is  a  nullity  and  should  be  so 
treated  here — Dicey's  Conflict  of  Lawa^ 
pp.  402,  403,  and  Story's  Conflict  of 
Laws  (8th  ed.),  p.  829.  If  the  judgment 
does  not  alter  the  status  of  the  parties  in 
Florida  it  will  not  alter  it  here.  In  all 
the  cases  in  which  foreign  judgments  have 
been  acted  on,  it  has  been  assumed  or 
proved  that  they  were  good  judgments 
according  to  the  law  of  the  country — that 
is,  that  the  Court  had  jurisdiction.  There 
appears  to  have  been  no  case  where,  as 
here,  it  was  known  to  have  been  on 
wrong  process.  Of  the  cases  cited,  Van- 
queUn v.  Bouard  ^  is  the  moeft  like  this. 

[RiGBY,  L.  J. — We  are  bound  to  receive 
the  judgment  of  a  Court  of  competent 
jurisdiction  without  enquiry  as  to  its  con- 
formity or  non-conformity  with  the  laws 
of  the  country  where  it  was  pronoimoed— 
DogUoni  v.  Crispin  [1866].^^  There  might 
be  wrong  process  in  such  a  case.] 

If  that  were  so  the  Court  would  have 
had  no  jurisdiction.  Suppose  a  case  were 
decided  abroad  on  the  ground  that  the 
Court  had  jurisdiction  because  the  parties 
had  a  particular  domicil,  and  it  turned 
out  that  they  had  not,  that  could  be  re- 
opened. The  Court  can  enquire  into  a 
matter  which  is  necessary  for  the  validity 
of  the  decision  of  the  foreign  Court.  It 
becomes  a  question  of  whether  or  no, 
having  regard  to  a  particular  defect,  the 
Court  was  a  Court  of  competent  jurisdic- 
tion. In  this  case  the  defect  was  fiital. 
[Vaughan  Williams,  L.J. — In  Story'i 

(11)  67  L.  J.  Q.B.  287;  20  Q.B.  D.  764. 

(12)  36  L.  J.  P.  &  M.  129 ;  L.  B.  1  H.L.  301. 
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Constat  of  Lofm  (8ih  ed.),  p.  829,  it  is 
stated  that  a  foreign  judgment  is  open  to 
impeachment  on  the  ground,  inter  alia^ 
that  it  is  irregular  and  bad  by  the  law 
fori  rei  judiccOcB.] 

That  was  referred  to  by  Archibald,  J., 
in  Meyer  v.  Ealli  [l876].**  Ctutrique  v. 
Imris  ^  does  not  touch  the  question  here. 

The  rule  as  to  ten  days  intervening 
between  the  date  of  the  subpcena  and  the 
date  fixed  for  appearance  must  be  con- 
strued without  regard  to  the  rule  as  to 
service.     One  cannot  control  the  other. 

When  a  judgment  iBtnter  partes  andirre- 
golar,  though  it  maybe  binding  on  the  par- 
ties by  estoppel  it  cannot  act  so  in  collateral 
proceedings  between  other  persons.  The 
irregularity  here  went  to  the  root  of  the 
matter.  If  a  party  is  not  properly  brought 
before  the  Court  he  need  not  come.  He 
can  treat  the  service  as  a  nullity — Haw- 
thorn  V.  Harris  [1875]/*  PhiUipson  v. 
Emanuel  [l887],^*  and  2  Maddock's  Chan- 
eery  Practice  (3rd  ed.),  1837,  pp.  245, 246. 
The  divorce  decree  was  practically  ex 
pariCj  as  the  process  necessary  to  make 
the  proceedings  inter  partes  was  not  fol- 
lowed. If  a  defect  in  j  urisdiction  appeared 
at  the  hearing  in  an  English  suit,  the 
Court  would  not  make  a  decree,  though 
the  defendant  had  not  pleaded  to  the 
jurisdiction — 2  Maddodds  Chamoery  Pra4y' 
<ib0(3rded.),  p.  391. 

Jdf  Q.C.,  in  reply. — The  matter  to  be 
proved  is  that  by  reason  of  the  divorce 
the  plaintiff  ceased  to  be  the  wife  of 
Erwin.  All  that  it  is  necessary  to  do, 
when  once  it  is  shewn  that  the  Court  was 
a  Court  having  jurisdiction  in  the  country 
in  question  in  divorce,  and  that  the  par- 
ties were  persons  over  whom  it  had  juris- 
diction, is  to  plead  the  judgment — BiUlen 
and  Leakeys  Precedents  of  Pleading  (5th 
ed.),  p.  253.  Objection  cannot  be  taken 
to  the  record  now.  The  arguments  of 
the  respondents  should  have  been  ad- 
dressed to  the  Court  in  Florida,  not  to 
this  Court.  Cur,  adv,  vuU. 

Feb.  16. — LiNBLEY,  M.R.,  stated  the 
facts,  and  referred  to  the  contentions  of 

(13)  45  L.  J.  C.P.  741,  746;  I  C.P.  D.  358, 
370. 

(14)  23  W.  R.  314. 

(15)  56  L.  T.  858. 


the  parties,  and  continued :  The  evidence 
of  the  law  of  Florida  is  not  to  my  mind 
so  clear  afl  to  convince  me  that  the  decree, 
standing  afl  it  does  unimpeached,  could  be 
treated  in  a  collateral  proceeding  as  wholly 
null  and  void  even  in  Florida.  Mr. 
Struntz,  the  plaintiff's  expert,  does  not 
take  that  view  of  the  law.  It  is  true 
that  in  two  passages  of  his  cross-examina- 
tion he  says  that  if  proper  proceedings 
were  not  taken  the  Court  would  not  have 
jurisdiction,  but  he  insists  that  as  the 
wife  was  served  in  time  the  defect  in  the 
subpoena  was  not  &tal  to  the  jurisdiction 
of  the  Court.  The  defendants'  expert, 
Mr.  Warts,  unquestionably  goes  much 
further,  and  says  that  Mrs.  Pemberton 
and  Mr.  Erwin,  who  also  married  after 
the  divorce,  could  be  both  convicted  in 
Florida  of  bigamy,  notwithstanding  the 
decree.  But  even  Mr.  Warts  says  that 
the  defect  in  the  writ  of  subpoena  would 
have  been  cured  by  the  wife's  appearance, 
which  makes  me  hesitate  in  saying  that 
I  am  satisfied  that  the  decree  is  void, 
even  by  the  law  of  Florida,  for  want  of 
jurisdiction.  The  Court  which  pronounced 
the  decree  ought  to  be  credited  with 
knowing  what  irregularities  (if  any)  were 
fatal  to  its  jurisdiction  and  what  were  not, 
aiid  the  Court  had  before  it  all  the 
materials  necessary  for  forming  a  judg- 
ment, and  oversight  or  carelessness  ought 
not  to  be  presumed  by  us.  Although, 
therefore,  Mr.  Justice  Kekewich  con- 
sidered Mr.  Warts  a  more  satisfieustory 
witness  than  Mr.  Struntz,  I  could  not 
myself  without  further  information  come 
to  the  same  conclusion  as  the  learned 
Judge  as  to  the  utter  worthlessness,  even 
in  Florida,  of  the  decree  which  the  de- 
fendants impeach.  Fui*ther  information 
on  this  point  could  be  procured,  if  neces- 
sary, under  the  provisions  of  the  Foreign 
Law  Ascertainment  Act,  1861  (24  &  25 
Vict.  c.  11),  but,  in  my  opinion,  it  is  not 
necessary  to  pursue  this  question  further. 
Assuming  that  the  defendants  are  right, 
and  that  the  decree  of  divorce  is  void  by 
the  law  of  Florida,  it  by  no  means  follows 
that  it  ought  to  be  so  regarded  in  this 
country.  It  sounds  paradoxical  to  say 
that  a  decree  of  a  foreign  Court  should  be 
regarded  here  as  more  efficacious  or  with 
more  respect  than  it  is  entitled  to  in  the 
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country  in  which  it  was  pronounced.  But 
this  paradox  disappears  when  the  prin- 
ciples on  which  English  Courts  act  in 
regarding  or  disregarding  foreign  judg- 
ments are  borne  in  mind.  If  a  judgment 
is  pronounced  by  a  foreign  Court  over 
persons  within  its  jurisdiction,  and  in  a 
matter  with  which  it  is  competent  to 
deal,  English  Co\ui»  never  investigate 
the  propriety  of  the  proceedings  in  the 
foreign  Court,  unless  they  offend  against 
English  views  of  substantial  justice. 
Where  no  substantial  justice,  according 
to  English  notions,  is  offended,  all  that 
English  Courts  look  to  are  the  finality  of 
the  judgment  and  the  jurisdiction  of  the 
Court,  in  this  sense  and  to  this  extent — 
namely,  its  competence  to  entertain  the 
sort  of  case  which  it  did  deal  with, 
and  its  competence  to  require  the 
defendant  to  appear  before  it.  If  the 
Court  had  jurisdiction  in  this  sense, 
and  to  this  extent,  the  Courts  of 
this  country  pever  enquire  whether  the 
jurisdiction  has  been  properly  or  im- 
properly exercised,  provided  always  that 
no  substantial  injustice,  according  to 
English  notions,  has  been  committed. 
There  is  no  doubt  that  the  Courts  of  this 
country  will  not  enforce  the  decisions  of 
foreign  Courts  which  have  no  jurisdiction 
in  the  sense  above  explained — ^that  is, 
over  the  subject-matter  or  over  the  per- 
sons brought  before  them — Sch^sby  v. 
WestenholZf^  RousiUon  v.  EousiUan  [isso],^® 
Price  V.  Dewhurgt  [l838],*^  Buchanan  v. 
RtuskeTy^  and  Sirdar  Gurdyal  Singh  v. 
Faridkote  (Rajah)  [l894].^»  But  the  juris- 
diction which  alone  is  important  in  these 
matters  is  the  competence  of  the  Court  in 
an  international  sense — that  is,  its  terri- 
torial competence  over  th&  subject-matter 
and  over  the  defendant.  Its  competence 
or  jurisdiction  in  any  other  sense  is  not 
regarded  as  material  by  the  Courts  of  this 
country. 

This  is  pointed  out  in  WeaUake  on 
Private  Intematiancd  Law  (3rd  ed.),  s. 
328,  and  in  Footers  Private  International 
Juriaprudence  (2nd  ed.),  p.  547,  and  is 
illustrated  by  VanquelinY.  BouardJ^  That 


(16)  49  L.  J.  Ch.  338;  14  Ch.  D.  361. 
(17;  8  L.  J.  Ch.  57  ;  4  Myl.  &  Or.  76. 
(18)  [1894]  A.C.  670. 


was  an  action  on  a  judgment  obtained  in 
France  on  a  bill  of  exchange.  The  Court 
was  competent  to  try  such  actions,  and  the 
defendant  was  within  its  jurisdiction.  He 
let  judgment  go  by  de&ult,  and  in  the 
action  in  this  country  on  the  judgment  he 
pleaded  that  by  French  law  the  French 
Court  had  no  jurisdiction  because  the  de- 
fendant was  not  a  trader  and  was  not 
resident  in  a  particular  town  where  the 
cause  of  action  arose.  In  other  words,  the 
defendant  pleaded  that  the  French  action 
was  brought  in  the  wrong  Court.  The 
Court  of  Common  Pleas  held  the  plea  bad, 
and  that  the  defence  set  up  by  it  should 
have  been  raised  in  the  French  action. 
The  French  action  in  Vanqtielin  v.  Bouard  ^ 
was  an  action  in  personam,  and  the  parties 
to  the  action  in  France  were  also  the 
parties  to  the  action  brought  in  this 
country  on  the  French  judgment.  The 
decision,  therefore,  does  not  exactly  cover 
the  present  case,  but  it  goes  far  to  shew 
that  the  defendants'  contention  in  this 
case  cannot  be  supported.  The  defendants' 
contention  entirely  ignores  the  distinction 
between  the  jurisdiction  of  tribunals  from 
an  international  and  their  jurisdiction 
from  a  purely  municipal  point  of  view. 
But  that  distinction  rests  on  good  sense 
and  is  recognised  by  modem  writers  on 
private  international  law — see  WesUake  ajid 
Foote  (uhi  supra),  and  PiggoU  on  Foreign 
Judgments  (2nd  ed.),  p.  129  and  following 
pages.  He  says,  p.  130  :  '^  The  jurisdic- 
tion to  pronounce  judgment  in  a  suit  de- 
pends solely  on  the  right  to  summon  a 
person  before  the  tribunal  to  defend  the 
suit."  Wharton's  Conflict  of  Laws  contains 
(s.  792  and  following  sections)  a  careful 
review  of  the  question  by  a  learned 
American  lawyer,  and  he  brings  out  the 
distinction  very  clearly — sections  801  and 
812.  In  section  812  he  says,  ''  The  true 
test  seems  to  be  competency  according  to 
the  rules  of  international  law  "  ;  and  it  is 
plain  that  these  do  not  include  mere  rules 
of  procedure.  In  Diceffs  Conflict  of  Laws 
there  are  some  valuable  chapters — ^XL 
p.  361,  and  XVI.  p.  400,  on  the  jurisdic- 
tion of  foreign  Courts,  and  in  them  will 
be  found  various  meanings  of  the  expres- 
sion "Court  of  competent  jurisdiction.** 
These  various  meanings  shew  the  danger 
bf  using  that  expression  without  taking 
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care  to  avoid  the  confusion  to  which  they 
otherwise  give  rise. 

It  may  be  safely  said  that,  in  the 
opinion  of  writers  on  international  law 
and  for  international  purposes,  the  juris- 
diction or  the  competency  of  a  Court  does 
not  depend  upon  ^e  exact  observance  of 
its  own  rules  of  procedure.  The  defen- 
dants' contention  is  based  upon  the 
assumption  that  an  in*egularity  in  pro- 
cedure of  a  foreign  Court  of  competent 
jurisdiction  in  the  sense  above  explained 
is  a  matter  which  the  Courts  of  this 
country  are  bound  to  recognise  if  such 
irregularity  involves  nullity  of  sentence. 
No  authority  can  be  found  for  any  such 
proposition ;  and,  although  I  am  not  aware 
of  any  English  decision  exactly  to  the 
contrary,  there  are  many  which  are  so 
inconsistent  with  it  as  to  shew  that  it 
cannot  be  accepted.  A  judgment  of  a 
foreign  Court  having  jurisdiction  over  the 
parties  and  subject-matter — that  is,  having 
jurisdiction  to  summon  the  defendants 
before  it  and  to  decide  such  matters  as  it 
has  decided — cannot  be  impeached  in  this 
country  on  its  merits — Castrique  v.  Imrie  ^ 
{in  rem),  Godard  v.  Gray  *  {in  personam), 
and  Messina  v.  Petrocotchino  [i872]  ^^  {in 
personam).  It  is  quite  inconsistent  with 
these  cases,  and  also  vt'ij^  Vanqtielin  v. 
Bouardy^  to  hold  that  such  a  judgment 
can  be  impeached  here  for  a  mere  error  in 
procedure.  And  in  Castrique  v,  Imrie  ^ 
Lord  Colonsay  said  that  no  enquiry  on 
such  a  matter  should  be  made.  A  decree 
for  divorce,  altering  as  it  does  the  atattis 
of  the  parties,  and  affecting,  as  many  do, 
the  legitimacy  of  their  after-born  children, 
is  much  more  like  a  judgment  in  rem  than 
a  judgment  in  personam — Nihoyeit  v.Nibo- 
yet  [l878].*®  And  where  there  are  differ- 
ences between  the  two,  the  decisions  on 
foreign  judgments  in  rem  are  better 
guides  for  the  determination  of  this  case 
than  decisions  on  foreign  judgments  in 
personam.  The  leading  recent  cases  on 
foreign  judgments  in  rem  are  Doglioni  v. 
Crispin  '•  in  1866,  Castrique  v.  Imrie  ^  in 
1870,  and  Trufort,  In  re;  Trafford  v. 
J^feTic,' in  1887.     There  is  nothing,  how- 

(19)  41  L.  J.  P.O.  27 ;  L.  R.  4  P.O.  144. 

(20)  48  L.  J.  P.  1,  5 ;  4  P.  D.  1, 12. 


ever,  in  the  decisions  in  these  cases  to 
assist  the  defendants.  On  the  contrary, 
the  judgments  delivered  in  them  are,  in 
my  opinion,  adverse  to  the  defendants' 
contention. 

In  Doglioni  V.  Crispin  ^^  a  Portuguese 
Court  decided  that  the  respondent  was 
the  natural  son  of  a  deceased  man  domi- 
ciled in  Portugal  and  not  a  noble,  and 
that  the  respondent  was  consequently 
entitled  to  succeed  to  his  Other's  personal 
estate.  The  appellant  was  a  party  to 
those  proceedings,  but  she  afterwards 
claimed  the  property  in  question  under  a 
will  of  the  deceased.  She  was  held  pre- 
cluded from  disputing  the  Portuguese 
decree.  Lord  Cranworth  distinctly  stated 
that  the  decision  having  been  pronounced 
by  a  Court  of  competent  jurisdiction  was 
one  which  English  Courts  were  "  bound 
to  receive  without  enquiry  as  to  its  con- 
formity or  non-conformity  with  the  laws 
of  the  country  where  it  was  pronounced  "  ; 
and  a  little  lower  down  he  stated  that,  in 
his  opinion,  evidence  to  shew  that  the 
decision  was  not  in  accordance  with 
Portuguese  law  ought  not  to  have  been 
received.  Lord  Cranworth's  judgment 
did  not,  as  I  understand  it,  turn  on  the 
£9ict  that  the  appellant  was  personally 
estopped  from  disputing  the  Portuguese 
judgment  because  she  was  a  party  to  the 
proceedings  in  Portugal.  His  decision 
was  based  on  the  competence  of  the 
Court  and  the  nature  of  the  controversy 
before  it. 

It  is  necessary,  however,  to  bear  in 
mind  that  undefended  proceedings  for 
divorce  require  to  be  very  narrowly 
scrutinised,  for  such  divorces  may  be  easily 
connived  at.  It  is  unnecessaiy  to  con- 
sider whether  an  English  Court  would 
recognise  a  foreign  divorce  proved  to  have 
been  obtained  by  collusion,  even  if  the 
parties  divorced  were  foreigners  domiciled 
and  resident  within  the  jurisdiction  of  the 
foreign  Court.  No  collusion  is  relied  upon 
or  proved  in  the  present  case.  If,  there- 
fore, the  principles  above  explained  are 
correct,  I  see  no  ground  on  which  an 
English  Court  can  refuse  to  recognise  the 
validity  of  the  divorce  in  question  in  this 
case,  unless  it  be  on  one  or  other  of  the 
two  following  grounds— namely,  first,  that 
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a  foreign  divorce  decree  pronounced  in  an 
undefended  action  will  never  be  recog- 
nised in  this  country ;  or  secondly,  that 
the  Courts  of  this  country  will  not  recog- 
nise any  divorce,  even  of  foreigners,  for 
any  causes  other  than  those  for  which  a 
divorce  can  be  obtained  in  this  country. 
To  lay  down  now  for  the  first  time  either 
of  these  doctrines  is,  in  my  judgment, 
quite  impossible,  nor  were  they  alluded  to 
by  counsel.  I  thought  it,  however,  desir- 
able to  mention  them  in  order  ^that  it 
might  not  be  supposed  that  they  had  been 
overlooked. 

In  the  result,  the  appeal  must  be  allowed 
and  the  judgment  reversed,  and  a  declara- 
tion be  made  that  the  plaintiff  is  entitled 
to  the  200^.  a  year,  with  an  account  and 
order  for  payment.  The  defendants  must 
pay  the  costs  of  the  action  and  of  the 
appeal. 

RiOBT,  L.J. — I  entirely  agree,  and  I 
base  my  judgment  on  the  ground  that  we 
have  no  right  in  this  action  to  enquire 
into  the  question  whether  or  not  the  GDurt 
of  Florida  did  or  did  not  act  upon  a  cor- 
rect view  of  the  law  and  procedure  of 
its  own  State.  The  Court  had  exclusive 
jurisdiction  to  deal  with  divorces  of  per- 
sons domiciled  and  resident  within  its 
territory;  and,  if  that  be  material,  the 
Court  which  pronounced  the  decree  for  a 
divorce  was  the  proper  Court,  and  the 
only  proper  Court,  for  entertaining  and 
deciding  upon  divorce  actions  within  the 
territory.  It  seems  to  me  that  on  prin- 
ciple and  authority  the  Courts  of  this 
country  are  bound  to  assume  that  the 
Florida  Court  understood  its  own  pro- 
cedure and  law,  and  that  the  evidence  of 
experts  ought  not  to  have  been  resorted 
to.  I  think  that  Ccutrique  v.  Imrie^  a 
case  of  a  judgment  in  rem,  and  Vanquelin 
V.  BatuMrd  ^  are  two  of  the  most  important 
authorities  on  the  point. 

I  think  that  the  result  of  all  the  cases 
is  that  a  decision  of  a  proper  Court  having, 
in  accordance  with  general  principles  of 
law  recognised  by  our  Courts,  sole  juris- 
diction over  the  subject-matter  of  the 
action,  and  the  parties  thereto,  must  by 
the  Courts  of  this  country  be  treated  as 
the  only  competent  tribunal  to  deal  with 


the  question  raised  in  the  divorce  action. 
Even  though  it  were  possible  to  point  out 
some  mistfi^e  as  to  the  municipal  proce- 
dure or  law,  the  Courts  of  this  country 
ought  not  on  that  ground  to  override 
the  actual  decision.  The  objection  taken 
is  that  the  Court  of  Florida  had,  according 
to  the  municipal  law,  no  jurisdiction  to 
pronounce  a  decree,  but  such  an  objection 
as  that  I  think  ought  not  to  be  enter- 
tained by  us.  Mrs.  Erwin  had  all  the 
notice  of  the  proceedings  which  the  law  of 
the  State  required,  though,  if  we  had  a 
right  to  enquire  further,  it  might  well  be 
'  that  there  was  an  irregularity  in  fixing 
the  day  for  appearance.  The  effect  of  a 
judgment  such  as  this  determining  the 
8t(Uti8  of  Mrs.  Erwin  to  be  that  of  a  feme 
sole  has  as  much  effect  as  against  persons 
not  parties  to  the  action  as  a  judgment  in 
rem  in  analogous  circumstances  would 
have  had. 

Vaughan  Williams,  L.J. — I  agree  with 
the  rest  of  the  Court  that  the  divorce 
decree  in  the  Court  in  Florida  must  be 
treated  as  the  judgment  of  a  foreign 
Court  of  competent  jurisdiction,  and  can- 
not be  examined  or  impeached  on  any  of 
the  grounds  suggested.  That  the  Florida 
Court  is,  from  an  international  point  of 
view,  a  Court  of  competent  jurisdiction  is 
not  questioned.  The  parties  were  married 
in  Florida,  and  domiciled  there,  and  pre- 
sent within  the  jurisdiction. 

It  is  said  that  the  evidence  of  the 
foreign  experts  shews  that  the  judgment 
is  a  nullity  by  reason  of  the  defective  pro* 
cess,  and  that  we  are  bound  by  their 
evidence  as  to  what  the  foreign  law  is; 
but  this  evidence  does  not  shew,  in  regard 
to  judgments  generally,  that  if  in  civil 
proceedings  in  Florida  the  judgment  had 
been  relied  on  the  party  against  whose 
interest  it  was  set  up  would  not  have  had 
to  shew  that  the  judgment  had  been  set 
aside.  It  is  clear  that  in  the  case  of  a 
judgment  of  a  superior  Court  on  a  personal 
action  in  England,  if  a  plaintiff  arrested 
on  a  process  sued  in  trespass,  and  the  de- 
fendant justified  under  process  under  a 
judgment  of  a  superior  Court,  the  plaintiff, 
if  he  impeached  this  judgment,  even  on 
the  ground  that  the  action  was  wrong  in 
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its  inception,  would  have  had  to  allege 
and  prove  that  the  judgment  had  been  set 
aside,  or  that  error  had  been  successfully 
brought.  There  is  no  evidence  that  this 
law  is  not  the  same  in  Florida,  and  I  think 
that  we  ought  to  make  this  presumption 
in  &vour  of  the  foreign  judgment — that  is 
to  say,  to  treat  it  in  civil  proceedings  as 
we  should  treat  the  judgment  of  a  superior 
Court. 

The  present  case  is  analogous  to  the 
case  where  in  a  foreign  country  the  pro- 
ceedings have  been  taken  against  a  person 
subject  to  the  jurisdiction,  but  not  in  the 
proper  Court.  In  Vanqudin  v.  Bouard  ^ 
and  in  Doglumi  v.  Crispin  ^^  the  defendant 
was  properly  served,  and  had  the  oppor- 
tunity of  pleading  to  the  jurisdiction  of 
the  Court,  which  was  not  the  proper 
Court.  Here  there  was  no  proper  service. 
The  true  principle  seems  to  me  to  be  that 
a  judgment,  whether  in  peraoiiam  or  in 
rem,  of  a  superior  Court  having  jurisdic- 
tion over  the  person  must  be  treated  as 
valid  till  set  aside,  either  by  the  Court  itself 
or  by  some  proceeding  in  the  nature  of  a 
writ  of  error,  unless  there  has  been  some 
defect  in  the  initiation  of  the  proceedings 
or  in  the  course  of  the  proceedings  which 
would  make  it  contrary  to  natural  justice 
to  treat  the  foreign  judgment  as  valid,  as, 
for  instance,  a  case  where  there  had  been 
not  only  no  service  of  process,  but  no 
knowledge  of  it. 

The  allegation  of  no  service  alone  would 
not  in  such  a  case  avail  the  defendant — 
Buchanan  v.  Rucker^  Ferguson  v.  Mahon,^ 
and  BttUen  and  Leake's  Precedents  of  Plead- 
ings (5th  ed.),  p.  748. 


Solicitors — Frere,  Cholmeley  ^^  Co.,  for  plaintiff ; 
Hopgoods  5c  Dowson,  for  defendants. 


IBeported  hy  A.  J.  Ball,  Esq.^ 
Barrigter-at-Latr, 
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[IN  THE  COURT  OF  APPEAL.] 
LiNDLEY,  M.R.  ^ 

RlOBY,  L.J.  I 

Vaughan  Williams,  L. J.  V^^^  J"'  ^=?- 
1899.  1   ^^"^  (^^^^)- 

Jan.  12.     Feb.  11,  13.  J 

Practice — Parties — PlairUiffs — Joinder 
of  Causes  of  Action  —  Representative 
Action — Class — Pviblic  Right — Attorney- 
General — Rides  of  Supreme  Court^  1883, 
Order  XVI.  rules  1  and  9. 

AU  persons  having  a  common  right 
which  is  invaded  hy  a  common  enemy^ 
although  they  may  have  different  rigfus 
inter  se,  are  entitled  to  join  in  suing  that 
common  enemy  in  respect  of  that  common 
right. 

Six  ^)laintiffs  brought  an  action  on 
behalf  of  themselves  and  aU  other  growers 
ofjruit  against  the  owner  of  a  market  as 
sole  defemdanty  claiming  preferential  rights 
to  three  different  kinds  of  cart  stands 
alleged  to  liave  been  conferred  on  growers 
by  a  private  Act  of  Parliament.  They 
cUso  claimed  repayment  of  excessive  tolls 
paid  by  them  to  the  defendant^  the  par- 
ticidars  of  these  overcharges  being  different 
in  eacJi  case  : — 

Held,  that,  inasmuch  as  the  claim  was 
also  against  the  general  public,  the  A  ttomey- 
General  must  be  added  as  a  defendant^ 
and  {dissentiente  Vaughan  Wiluams, 
L.J.)  that  the  Act  could  not  be  construed 
in  his  absence  ;  btU  (dissentiente  Yauqhan 
Williams,  L.J.)  that  the  stcUement  oj 
claim  disdosed  siich  a  prima  facie  common 
interest  in  the  growers,  and  denial  of  that 
interest  by  the  defendant,  as  justified  the 
plaintiffs  in  bringing  a  representative 
action ;  that  the  claims  in  respect  of  the 
different  cart  stands  which  depended  on  the 
construction  of  the  same  Act  of  Parliament 
might  be  conveniently  joined  in  one  action  ; 
and  that  the  joinder  of  the  separate  claims 
for  overcJiarges,  whether  justified  or  notf 
was  no  ground  for  staying  all  the  pro* 
ceedings. 

Held,  by  Vaughan  Williams,  L.J., 
that  the  plaintiffs  were  not  entitled  to  sue 
on  behalf  of  a  class  having  common  rights 
unless  the  Act  had  conferred  upon  thefth 
private  rights,  and  therefore  that  thai 
question  on  the  construction  of  the  Act 
ought  to  be  determined  on  the  present  appeal. 
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Appeal  from  decision  of  Romer,  J. 

In  1828  a  private  Act  of  Parliament 
(9  Geo.  4.  c.  cxiii.)  was  passed  for  the 
improvement  and  regulation  of  Covent 
Garden  Market.  It  recited  that  King 
Charles  the  Second  had  granted  to  the 
Earl  of  Bedford  that  he,  his  heirs  and 
assigns,  might  for  ever  have,  hold,  and 
keep  a  market  in  Covent  Garden ;  that 
the  Duke  of  Bedford  was  now  seised  in 
fee-simple  of  the  said  market ;  that  the 
increase  of  the  number  of  persons  re- 
sorting to  the  market  made  a  more  con- 
venient arrangement  necessary ;  and  that 
the  duke  was  willing  to  spend  a  large 
sum  of  money  for  thi»  purpose.  It  re- 
pealed an  Act  for  regulating  Covent 
Garden  Market  (53  Geo.  3.  c.  Ixxi.),  and 
enacted  that  certain  parts  of  the  market 
should  be  appropriated  as  ''casual  cart 
stands"  for  the  reception  exclusively  of 
carts  upon  which  fruit,  flowers,  or  vege- 
tables should  be  brought  to  the  market, 
and  for  selling  such  fruit,  flowers,  and 
vegetables,  subject  to  tolls;  "and  the 
growers  of  fruit,  flowers,  vegetables,  fruit, 
or  herbs  shall  be  deemed  to  be  the  persons 
having  the  preferable  right  to  resort  to 
such  stands  under  the  provisions  of  this 
Act."  Another  part  was  to  be  appro- 
priated for  "  yearly  cart  stands  "  for  the 
reception  exclusively  of  the  carts  of  or 
belonging  to  growers  of  fruit  <kc.,  and 
the  sale  thereof  and  the  stands  were 
to  be  let  by  the  year  or  for  shorter 
periods.  Unlet  stands  might  be  occu- 
pied by  any  persons.  Another  part 
was  to  be  divided  into  "yearly  pitch- 
ing stands"  for  the  sale  of  fruit  (Ssc., 
and  might  be  let  exclusively  to  growers 
by  the  year  or  for  shorter  periods.  Any 
person  might  place  a  cart  and  sell  &uit, 
Ac.,  on  any  casual  cart  stand  or  yearly 
cart  stand,  whether  let  or  not,  during 
such  time  as  the  stand  was  unoccupied, 
but  subject  to  the  preferable  right  of 
the  growers  to  resort  to  such  stands. 
Any  person  might  occupy  a  vacant  yearly 
pitching  stand  subject  to  the  rights  of  any 
person  under  the  Act. 

An  action  was  commenced  against  the 
Duke  of  Bedford  by  six  persons  "  on 
behalf  of  themselves  and  all  others  the 
growers  of  fruit,  flowers,  vegetables,  roots, 
or  herbs,  within  the  meaning  of  the  Act 
9  Geo.  4.  c.  cxiii." 


By  their  statement  of  claim,  after 
referring  to  the  Act,  the  plaintiffs  said 
that  they  sued  on  behalf  of  all  such 
growers  as  mentioned  in  the  Act,  and 
also  on  behalf  of  themselves  severally,  in 
respect  of  sums  claimed  to  be  repaid  by 
the  defendant  to  them  respectively.  They 
complained  that  the  defendant  did  not 
comply  with  the  provisions  of  the  Act, 
and  in  particular  with  reference  to  the 
casual  cart  stands,  yearly  cart  stands,  and 
yearly  pitching  stands;  that  he  refused 
to  give  growers  the  use  of  the  casual  cart 
stands ;  that  he  had  refused  applications 
by  two  of  the  plaintiffs  for  yearly  cart 
stands,  although  several  were  unlet ;  and 
that  he  allowed  other  persons  to  use  such 
stands,  although  there  were  growers  de- 
sirous of  occupying  them ;  and  that  he 
had  refu»<ed  applications  by  two  of  the 
other  plaintiffs  for  yearly  pitching  stands, 
and  allowed  other  persons  to  use  them. 

They  further  alleged  that  the  defendant 
had  charged  excessive  tolls,  and  they  set 
out  separately  particulars  of  such  over- 
charges relating  to  each  of  the  plaintifis. 
These  particulars  were  different  in  each 
case.  They  also  alleged  that  the  defendant 
was  in  the  habit  of  illegally  exacting  tolls 
from  growers  and  others  whose  carts  had 
had  to  stand  in  the  adjoining  streets  owing 
to  the  crowd. 

They  asked  for  a  declaration  that  the 
defendant  was  not  entitled  to  exclude 
growers  from  the  use  of  the  stands  in 
the  manner  referred  to  above;  that  he 
was  not  entitled  to  charge  for  such  stands 
any  tolls  other  than  those  specified  in  the 
Act,  or  to  charge  tolls  for  fruit  &c.  ex- 
posed for  sale  beyond  the  limits  appro- 
priated for  that  purpose  by  the  Act ;  an 
injunction  to  restrain  him  from  doing  any- 
thing contrary  to  these  declarations ;  an 
account  of  sums  charged  to  and  paid  by 
each  of  the  plaintiffs  during  the  last  six 
years,  and  repayment  of  excess  charges  by 
the  defendant. 

The  defendant  took  out  a  summons 
asking  that  the  writ  and  all  other  pro- 
ceedings in  the  action  might  be  set  aside 
on  the  ground  that  the  action  was  im- 
properly constituted,  several  plaintiffs 
having  separate  and  distinct  causes  of 
action  being  joined  in  the  action ;  and  on 
the  ground  that  the  plaintiffs  could  not 
sue  in  respect  of  the  alleged  causes  of 
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action  oa  behalf  of  themselves  and  all 
other  members  of  the  pablic  being  growers 
of  fruit,  flowers,  vegetables,  roots,  or  herbs, 
and  that  such  action  could  not  be  main- 
tained by  private  individuals  on  behalf  of 
such  members  of  the  public  as  answered 
the  description  alleged  in  respect  of  public, 
statutory,  or  other  rights  alleged ;  and, 
alternatively,  that  the  plaintiffs  should  be 
pat  to  elect  the  name  of  a  single  plaintiff 
to  continue  the  action,  and  that  in  respect 
of  such  plaintiff's  alleged  personal  causes 
of  action  only. 

Romer,  J.,  held,  on  the  construction  of 
the  Act,  that  growers  as  a  class  had  not 
any  proprietary  rights  in  respect  of  the 
market.  That  suc£  right  as  the  growers 
had  as  a  class  was  in  the  nature  of  a 
public  right,  and  must  be  enforced  by 
the  Attorney-General.  If  questions  arose 
between  the  growers  as  a  class  and  the 
rest  of  the  public,  the  Attomey-Greneral 
might  represent  one  section  of  the  public 
and  the  Solicitor-General  the  other  sec- 
tion, as  had  been  done  in  other  cases. 
The  claims  of  the  six  plaintiffs  as  indi- 
viduals did  not  arise  out  of  the  same 
transaction  or  series  of  transactions,  and 
ought  not  to  have  been  joined  in  one 
action. 

His  Lordship,  being  of  opinion  that  the 
plaintiffs  were  not  entitled  to  sue  on 
behalf  of  themselves  and  all  other  the 
growers  of  fruit,  or  to  sue  together,  in 
respect  of  the  overcharges,  ordered  that 
the  representative  action  be  stayed,  and 
that,  unless  the  plaintiffs  elected  to  pro- 
ceed with  one  plaintiff  only  in  respect  of 
his  personal  cause  of  action,  the  action 
should  be  dismissed. 

The  plaintiffs  appealed. 

FanjoeU,  Q,0.,  and  J.  T,  Prior,  for  the 
appellants.  —  Growers  have  preferential 
rights  under  the  Act  as  a  class  ;  therefore 
the  plaintiffs  are  entitled  under  Order 
XVI.  rule  1  to  bring  an  action  on  behalf 
of  the  class — EUia  v,  Bridgnorth  Corpora- 
tion [i863].i  They  have  a  right  of  pro- 
perty within  rule  9,  which  distinguishes 
this  case  from  Temperton  v.  RvsaeU  [1893].^ 
The  right  is  more  than  an  easement ;  it 

(1)  32  L.  J.  C.P.  273 ;  15  C.  B.  (N.s.)  52. 

(2)  62  L.  J.  Q.B.  300;   [1893]  1  Q.B.  435. 


is  a  right  of  property  as  against  the 
general  public. 

The  Attorney-General  is  not  a  neces- 
sary party  in  all  cases  of  statutory  rights 
and  pubhc  injuries.  An  individual  who 
has  been  injured  can  maintain  an  action. 
All  the  plaintiffs  have  been  injured  in  the 
same  way,  although  the  degree  of  injury 
may  differ.  They  have  a  common  interest 
in  opposing  a  denial  of  their  rights.  Even 
discordant  interests  do  not  prevent  class 
actions — Warrick  v.  Queen's  College,  Oxford 
[l87l].^  If  necessary,  the  plaintiflGs  will 
add  the  Attorney-General  as  a  defendant ; 
but  there  is  no  reason  why  all  the  pro- 
ceedings should  be  stayed. 

Levett,  Q.C.y  Danckwerts,  and  A.  Gioynne 
JameSy  for  the  defendant. — These  plain- 
tiffs cannot  maintain  a  representative  ac- 
tion, nor  can  they  sue  together  as  co- 
plaintiffs.  The  theory  of  representative 
actions  is  that  all  the  parties  must  be 
before  the  Court  —  DanielVs  Chancery 
Practice  (6th  ed.),  p.  194.  Therefore 
representation  is  allowed  of  persons  in 
the  same  interest.  But  there  must  be  no 
conflict  of  interest — Jones  v.  Garcia  del 
Rio  [l823].*  This  is  a  claim  by  large 
growers,  who  live  near  London  aud  have 
carts,  against  small  growers,  who  send 
fruit  by  train. 

In  order  to  maintain  the  action  under 
Order  XYI.  rules  1  and  9  the  plaintiffs 
must  have  a  common  proprietary  right — 
Temperton  v.  RusseU,^  affirmed  in  Wood 
V.  McCourthy  [l893]  * ;  but  this  Act  gives 
them  no  such  right.  It  does  not  affect 
any  private  rights.  Their  rights  are  no 
more  proprietary  than  is  their  right  to 
walk  along  a  street. 

[RiGBY,  L.  J.,  referred  to  Lyon  v.  Fish- 
mongers Co,  [1876].^] 

That  was  decided  on  the  ground  of 
public  right ;  but  it  has  been  held  that 
one  inhabitant  of  a  district  cannot  sue  on 
behalf  of  himself  and  others — Weale  v. 
West  Middlesex  Waterworks  Co,  [l82o].^ 
Growers  had  no  proprietary  rights  before 
the  Act,  and  the  question  has  been  actu- 
ally decided  as  to  this  very  market  in 

(3)  40  L.  J.  Ch.  780 ;  L.  R.  6  Ch.  716. 

(4)  Turn.  &  R.  297. 

(5)  62  L.  J.  Q.B.  373  ;  [1893]  1  Q.B.  776. 

(6)  4G  L.  J.  Ch.  68 ;  1  App.  Cas.  662. 

(7)  1  J.  &  W.  358. 
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Frinee  v.  Lewis  [i826].®  If  the  grantee 
of  the  market  uses  for  other  purposes 
land  appropriated  to  the  public  he  loses 
his  right  to  tolls,  but  that  confers  no 
right  of  property — Moaley  v.  WcbUcer 
[1827]  ^  and  Islington  Market  BiU  [l835].^® 
The  plaintiffs  are  not  setting  up  a  public 
statutory  right,  and  cannot  do  so  without 
proving  particular  injury  or  the  presence 
of  the  Attorney- (xeneral  —  Att.-Gen.  v. 
London  and  Norih-Western  Railway 
[1898]  ^^  and  Ware  v.  Regen£s  Canal 
Co.  [1858].^*  They  are  suing  on  an 
alleged  private  preferential  right  against 
the  public,  who  are  not  parties. 

The  claims  in  respect  of  the  three 
classes  of  stands  ought  not  to  be  united 
in  one  action,  and  the  plaintiffs  have  no 
right  to  join  their  individual  claims  in 
one  action.  There  is  nothing  to  connect 
them  together.  The  refusals  to  grant 
leases  were  separate  transactions.  Also 
they  do  not  assert  that  there  was  room 
for  them  in  the  part  appropriated  for 
stands.  A  representative  action  cannot 
be  joined  with  an  action  by  an  individual 
— Stroud  V.  LawBon  [1898].^*  Ellis  v. 
Bridgnorth  Corporation  *  referred  to  rights 
by  prescription,  and  does  not  apply  to  this 
case.  The  Court  has  inherent  jurisdiction 
to  stay  proceedings  in  an  action  where  the 
pleadings  are  not  in  the  authorised  form 
— Smurthtvaite  v.  ffannay  [l894].^* 

[They  also  referred  to  AtL-Gen.  v.  Great 
Northern  Railway  [l86o],^*  Iveson  v. 
Moore  [l699],^«  Fain  v.  Patrick  [1690],^^ 
and  Att,-Gen  v.  Great  Eastern  Railvjay 
[1879].^* 

Farweli,  Q,C,,  replied. 

LiNDLET,  M.R.,  referred  to  the  sum- 
mons and  the  order  made  by  Romer, 
J.,  and  proceeded :  It  is  plain  that 
Mr.  Justice  Romer  made  the  order  on  the 
footing  that  he  was  unable  to  come  to  the 

(8)  5  B.  &  C.  363. 

(9)  7  B.  &  C.  41. 

(10)  3  CI.  &F.  613,618. 

(11)  68  L.  J.  Q.B.  4 ;  [1899]  1  Q.B.  72. 

(12)  28  L.  J.  Ch.  153  ;  6  Jur.  (N.s.)  25. 

(13)  67  L.  J.  Q.B.  718;  [1898]  2  Q.B.  44. 

(14)  63  L.  J.  Q.B.  737;  [1894]  A.C.  494. 
(16)  29  L.  J.  Ch.  794 ;  1  Dr.  &  S.  154. 

(16)  1  8alk.  15. 

(17)  3  Mod.  289. 

(18)  48  L.  J.  Ch.  428  ;  11  Ch.  D.  449. 


conclusion  that  the  growers  as  a  class  had 
any  proprietary  rights  in  respect  of  the 
mai'ket.  Now,  although  the  case  is  of 
the  nature  I  have  just  mentioned,  it 
raises  an  important  question  of  principle, 
which  is  whether  it  is  possible  to  have 
such  an  action  as  this.  Mr.  Justice  Romer 
says  it  is  not,  and  that  the  action  is 
wrongly  conceived,  and  that  the  only 
remedy,  if  any,  open  to  the  plaintiffs  is 
that  each  must  sue  for  his  own  grievance 
or  the  Attorney- Greneral  must  sue  on  be- 
half of  the  public.  In  order  to  understand 
that,  it  is  necessary  to  say  a  few  words 
about  what  the  action  is  for  and  the  Act 
of  Parliament  which  gives  rise  to  it. 

The  action  is  brought  by  Major  EUis 
and  five  others,  on  behalf  of  themselves 
and  all  others  the  growers  of  fruit, 
flowers,  vegetables,  roots,  or  herbs  within 
the  meaning  of  the  Act  9  Geo.  4.  c. 
cxiii.,  against  the  Duke  of  Bedford,  and 
their  grievance  so  alleged  is  that  the 
growers  of  fruit  have  certain  preferential 
rights  in  respect  of  certain  stands  which 
are  referred  to  in  the  Act  of  Parliament 
as  the  casual  cart  stands,  the  yearly 
cart  stands,  and  the  yearly  pitching 
stands  ;  and  their  contention  is  that 
under  this  Act  of  Parliament  the  fi;rower» 
of  fruit  have  not,  as  one  of  the  public,  an 
ordinary  right  to  resort  to  Covent  Gkurden 
Market  and  have  their  waggons  standing 
there  and  so  on,  but  that  they  have,  as  a 
section  of  the  public,  certain  preferential 
rights  available  against  the  rest  of  the 
public,  and  which  have  to  be  respected  by 
the  lord  of  the  market,  who  is  the  Duke 
of  Bedford.  If  that  is  true,  I  cannot  see 
why  some  of  them  should  not  be  at  liberty 
to  test  the  question  whether  they  have  or 
not  such  a  preferential  right  in  an  action 
framed  as  this  is,  so  far  as  it  is  an  action 
by  some  on  behalf  of  themselves  and 
others.  I  am  not  going  through  the  Act 
to  ascertain  exactly  what  the  rights,  if 
any,  of  the  growers  are  in  respect  of  these 
three  classes  of  stands.  I  have  looked 
through  the  Act  very  carefully,  and  if  1 
could  come  to  the  conclusion  that  the 
action  was  frivolous,  that  these  growers 
had  not  any  rights  at  all  either  against 
the  public  or  against  the  lord  of  the 
market,  I  should  hold  that  the  action 
would   be  altogether  misconceived,    and 
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perhaps  that  the  sooner  it  was  stopped  the 
better;  but  I  cannot  come  to  that  conclu- 
sion. I  cannob  come  to  the  conclusion 
that  there  is  nothing  honestly  to  try  in 
respect  of  that  controversy  which  the 
p]ainti£&  set  up.  [His  Lordship  referred 
to  the  Act,  and  pointed  out  that  in 
respect  of  each  of  the  stands  there  was  an 
honest  question  to  be  tried  as  against  the 
<[efendant  and  the  public ;  that  it  would 
be  almost  impossible  for  an  action  by  a 
single  grower  to  succeed  either  at  law  or 
in  equity  ;  and  that  it  could  not  be  brought 
by  the  Attorney-General  unless  he  made 
parties  some  of  the  growers  on  behalf  of 
themselves  and  the  other  growers,  because 
the  claim  of  the  growers  was  against  the 
public  as  well  as  against  the  duke ;  and 
he  proceeded  :]  I  ask  myself  whether  it 
would  not  be  right  to  have  the  question 
tried  whether  the  preferential  rights 
asserted  exist  or  not  in  an  action  brought 
by  some  of  the  growers  on  behalf  of  them- 
selves and  others.  I  cannot  conceive 
why  not.  The  growers,  who  are  a  sta- 
tutory indefinite  class,  whether  large  or 
small,  are  a  class  on  which  the  statute  has 
■conferred  certain  preferential  rights. 
There  is  a  common  right,  there  is  a  com- 
mon interest,  according  to  the  allegations 
in  the  statement  of  claim,  because  the 
allegations  are  that  the  duke  ignores  the 
rights  of  the  whole  class. 

If  we  go  back  to  the  time  before  the 
Judicature  Acts  I  cannot  conceive  why 
such  an  action  as  this  would  not  lie. 
Counsel  for  the  defendant  has  called 
attention  to  one  or  two  cases  which  he 
thinks  shew  the  contrary.  The  only  one 
of  the  slightest  importance,  to  my 
mind,  is  Weale  v.  West  Middleaex  Water- 
works  Co.y'^  which  I  have  looked  at.  The 
decision  of  Lord  Eldon  in  that  case 
WW,  I  should  have  thought,  extremely 
«asy.  In  the  first  place,  it  was  not  a  bill 
by  one  on  behalf  of  himself  and  others. 
That  was  carefully  avoided,  and  the  real 
object  of  the  suit  was  to  compel  the  Court 
of  Chancery  to  settle  the  price  to  be  paid 
for  water.  The  judgment  is  of  consider- 
able importance,  because  it  is  an  ex- 
tremely instructive  one,  and  Lord  Eldon 
refers  to  all  sorts  of  cases  in  which  a  bill 
by  one  on  behalf  of  himself  and  others 
would  not  lie,  and  the  most  important  of 


all  is  that  which  counsel  for  the  defendant 
relied  on.  My  answer  to  that  case  is  this, 
that  we  have  advanced  a  long  way  since 
Lord  Eldon's  time  in  suits  of  this  descrip- 
tion, and  suits  have  been  maintained  by 
one  on  behalf  of  himself  and  others  which 
perhaps  Lord  Eldon  would  not  have  sanc- 
tioned. Above  all,  now  you  can  have 
under  the  Judicature  Acts  actions  to 
declare  rights,  which  is  an  innovation  of 
a  very  important  kind.  I  refer  to  Order 
XXV.  rule  5,  which  says,  "  No  action  or 
proceeding  shall  be  open  to  objection,  on 
the  ground  that  a  merely  declaratory 
judgment  or  order  is  sought  thereby,  and 
the  Court  may  make  binding  declarations 
of  right  whether  any  consequential  relief 
is  or  could  be  claimed,  or  not."  Having 
regard  to  that  rule,  it  does  appear  impos- 
sible to  say  now  that  one  grower  could 
not  maintain  such  an  action  as  this — that 
is  to  say,  on  behalf  of  himself  and  all 
other  growers  of  fruit,  to  assert  the  pre- 
ferential rights  which  he  says  the  whole 
cla.ss  have. 

Counsel  for  the  defendant  referred  to 
another  case  of  Lord  Eldon  *s,  of  Jonea  v. 
Garcia  del  JRio,^  which  was  to  the  eflfect 
that  persons  who  had  lost  their  money  in 
subscribing  to  the  Peruvian  Loan  could 
not  sue  on  behalf  of  themselves  and  others. 
But  that  has  been  reconsidered  and  to  a 
certain  extent  modified  in  modern  times 
in  Beeehing  v.  Lloyd  [l865],^^  the  head- 
note  of  which  is  this  :  "  Bill  by  two  of  the 
intended  shareholders  of  a  projected  com- 
pany on  behalf  of  themselves  and  all  other 
depositors,  for  return  of  the  deposits  paid 
by  the  two  plaintiffs.  The  bill  alleged 
gross  fraud  in  concocting  the  company  and 
obtaining  the  deposits.  A  demurrer  for 
want  of  equity,  and  on  the  ground  that  no 
two  depositors  could  sue  together  for  the 
mere  return  of  deposits,  was  overruled." 
Whether  that  is  an  advance  on  Lord 
Eldon*s  doctrine  or  not,  I  do  not  know. 
The  circumstances  were  different,  because 
there  the  ground  for  rescission  of  the 
contract  was  a  fraudulent  prospectus.  I 
understand  that  case  as  warranting  an 
action  by  one  on  behalf  of  himself  and 
others  who  have  been  defrauded  by  the 
prospectus  to  get  the  money  back.    Now 

(10)  24  L.  J.  Ch.  679 ;  3  Dr  227. 
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the  principle  on  ivhich  the  old  Courts  of 
equity  allowed  suits  hy  some  on  behalf  of 
themselves  and  others  was  very  much  dis- 
cussed in  Warrick  v.  Qiteen's  College^ 
Oxford?  in  which  there  was  a  most 
instructive  judgment  on  this  particular 
point.  That  was  a  bill  filed  by  two  or 
three  freeholders  of  a  manor  claiming 
common.  There  was  a  very  great  deal  of 
litigation  about  the  frame  of  the  suit,  and 
in  point  of  fact  a  great  deal  depended  on 
it,  and  Lord  Hatherley  held  that  an  action 
in  that  form  would  lie,  although  each  free- 
holder could  sue  on  his  separate  prescrip- 
tive right.  Lord  Hatherley  held  that 
they  had  Such  a  common  interest  in  the 
matter  in  dispute — namely,  the  rights  of 
the  freeholder  over  the  common — that  he 
overruled  the  objection,  and  in  the  passage 
which  counsel  for  the  plaintiffs  read  he 
appears  to  me  to  have  stated  the  real 
doctrine  as  it  was  then  understood  and 
applied.  He  says:  "  It  may  be,  of  course, 
that  the  tenants  had  separate  grants,  and 
that  a  particular  house  was  free  from 
some  claim  or  demand  on  the  part  of  the 
lord  from  which  others  were  not  free ;  for 
instance,  from  quit  rent,  or  something  of 
that  kind.  But  that  would  not  at  all 
prevent  their  having  certain  large  privi- 
leges in  common  with  others.  I  take  it 
that  the  view  of  this  Court  is,  that  all 
persons  having  a  common  right,  which  is 
invaded  by  a  common  enemy,  although 
they  may  have  different  rights  inter  «e,  are 
entitled  to  join  in  attacking  that  common 
enemy  in  respect  of  that  common  right." 
Then  he  goes  on  to  give  an  instance  in 
modem  times  of  shareholders  in  a  railway 
company.  If  the  allegations  here  in  the 
statement  of  claim  are  true,  of  which  I 
know  nothing,  this  case  is  to  my  mind 
brought  within  the  principle  of  that  case 
so  far  as  I  am  at  present  discussing  it ; 
that  is  to  say,  I  think  that  case  is  an 
authority  to  shew  that  there  is — and  apart 
from  that  case  I  should  have  thought 
from  my  own  training  that  there  would 
be — no  diflBiculty  in  maintaining  an  action 
by  some  of  the  growers  on  behalf  of  them- 
selves and  others,  to  vindicate  their  rights 
against  what  I  will  call  the  common 
enemy,  a  person  who  says  the  class  have 
no  rights  at  all.  I  do  not  say  this  action 
is  properly  constituted.     I  do  not  think  it 


is.  I  have  already  expressed  my  opinion 
that  these  plaintiffs  are  asserting  as 
against  the  public  rights  which  the 
Attorney-General  ought  to  be  here  to 
protect.  That  difficulty  can  be  got  over 
in  a  way  which  I  will  mention  presently, 
lam  addressing  my  mind  to  the  view  of  Mr. 
Justice  Bomer,  who  says  that  even  if  these 
people  have  these  rights  the  action  is 
wrong,  because  they  cannot  sue  on  behalf  of 
themselves  and  others,  but  each  must  sue 
alone  or  the  Attorney-General  must  sue 
on  their  behalf.  From  that  I  respectfully 
differ.  That  applies  not  only  to  the  casual 
cart  stands,  but  it  applies  to  the  yearly 
cart  stands  and  the  yearly  pitching  stands. 
That  is  to  say,  in  my  judgment  one  grower 
can  sue  on  behalf  of  himself  and  others 
in  an  action  addressed  to  each  of  those 
stands. 

I  now  pass  to  the  question  whether 
they  can  combine  the  three  causes  of 
action  in  one.  That  is  a  pure  question  of 
convenience,  to  my  mind.  The  rights  of 
the  class  of  growers  depends  on  the  con- 
struction of  the  same  sections  in  the  Act  of 
Parliament.  That  is  not  literally  true, 
but  it  all  turns  not  only  on  the  construc- 
tion of  the  whole  Act  of  Parliament,  but 
on  section  17  as  modified  by  the  rest. 
The  right  they  claim  is  a  statutory  pre- 
ferential right,  available  over  three  classes 
of  stands ;  and  if,  as  they  say,  all  the 
preferential  rights  are  ignored,  I  cannot 
see  why  the  question  should  not  be  raised 
in  one  action  instead  of  three.  If  the 
learned  Judge  had  thought  it  was  incon- 
venient to  mix  up  one  class  of  stands  with 
the  others,  and  had  said  so,  I  do  not 
suppose  we  should  have  interfered,  but 
there  is  nothing  that  I  know  of  in  law 
and  nothing  that  I  know  of  in  this  case 
of  convenience  which  would  be  gained  by 
sa3ring  that  there  must  be  three  actions, 
one  confined  to  casual  cart  stands,  one 
confined  to  yearly  cart  stands,  and  one 
confined  to  yearly  pitching  stands.  It 
strikes  me  it  is  eminently  a  case  where, 
having  regard  to  the  scope  of  the  Act, 
one  action  properly  constituted  may  be 
maintained  in  respect  of  all  three. 

Another  objection  is  that,  if  that  is  so, 
they  cannot  sue  for  the  return  of  the 
over-payments  which  they  allege  they 
have  made.     I   do  not  suppose  that  is 
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material.  It  would  not  warrant  striking 
out  and  setting  aside  the  writ  and  all  the 
proceedings  under  it.  It  might  lead  to 
an  amendment  or  a  dismissal  of  so  much 
of  the  action  as  related  to  that,  hut  I  do 
not  go  into  that  question  at  all.  Looking 
at  it  as  a  mere  matter  of  procedure,  I 
doubt  whether,  after  Beeching  v.  Lhyd,^^ 
there  is  anything  so  radically  wrong  in  it 
that  the  writ  ought  to  be  struck  out,  and 
I  am  not  prepared  to  go  that  length. 

With  regard  to  the  Attorney- General, 
I  have  given  my  reasons  for  saying  that  I 
do  not  think  an  action  by  him  in  the 
absence  of  some  one  representing  the 
growers  would  be  a  proper  form  of  pro- 
cedure to  raise  the  controversy  which 
these  growers  want  raised.  The  Attomey- 
Greneral  would  represent  the  public,  in- 
cluding the  growers,  but  if  there  is  a 
question  between  classes  of  the  public  I 
do  not  think  he  could,  and  Mr.  Justice 
Bomer  felt  that,  and  said  the  difficulty 
oould  be  got  over  by  having  the  Attorney- 
General  to  represent  one  class  of  the 
public  and  the  Solicitor-General  to  repre- 
sent anotiier  class^  or  vice  versa,  I  do  not 
say  it  oould  not  be  done  in  that  way.  I 
doubt  it,  and  I  never  heard  of  such  a 
proceeding.  According  to  my  mind,  the 
proper  mode  of  dealing  with  the  difficulty 
is  to  make  the  Attorney-General  a  party 
defendant  to  represent  the  public  as 
against  the  alleged  preferential  rights  of 
the  smaller  class — namely,  the  growers 
who  allege  rights  separate  and  distinct 
from  tho£e  of  the  public  in  general. 

The  appeal  must  be  allowed,  and  the 
order  below  discharged,  and,  the  plaintiffs 
by  their  counsel  undertaking  to  amend 
and  make  the  Attorney  General  a  defen- 
dant, give  them  leave  to  amend  and  let 
^e  plfuntiffn'  costs  both  here  and  below  be 
the  plaintiffs*  costs  in  the  action.  I  think 
that  will  meet  the  justice  of  the  case, 
because  I  am  satisfied  that  there  is  a 
serious  question  to  be  tried.  We  cannot 
try  it  now,  partly  because  the  Attorney- 
General  is  not  here,  and  partly  because  we 
have  not  the  materials  on  which  to  decide 
it.  As  an  academical  question  it  appears 
to  me  that  the  plaintiffs  are  in  the  right, 
although  the  suit  is  not  properly  con- 
stituted by  reason  of  the  absence  of  the 
Attomey-Creneral. 


RiGBY,  L.J. — This  is  an  action  which 
is  brought  by  six  plaintiffs,  all  of  them 
claiming  to  be  ^*  growers,''  within  the 
meaning  of  the  Act  of  9  Geo.  4.  c.  cxiii., 
on  behalf  of  themselves  and  other  growers, 
and  it  is  brought  against  a  sole  defendant, 
the  Duke  of  Bedford,  who  is  the  lord  of 
Covent  Garden  Market.  The  object  of 
the  action,  as  I  view  it,  is  to  have  dis- 
cussed and  determined  the  question  whether 
any  and  what  rights  are  given  to  the  class 
which  the  six  plaintiffs  dium  to  represent 
under  and  by  virtue  of  the  Act  of  George  4. 

Now  I  propose  to  avoid  giving  an 
opinion  upon  any  question  of  the  con- 
struction of  that  Act  of  Parliament 
beyond  this — ^that  I  have  examined  the 
Act  sufficiently  to  satisfy  myself  that 
there  are  questions  which  ought  to  be 
determined,  in  which  way  I  will  not  say, 
and  that  the  action,  therefore,  cannot  be 
looked  upon  as  frivolous  and  vexatious  or 
an  abuse  of  the  practice  of  the  Court,  or 
in  any  light  which  could  authorise  the 
Court  summarily  to  put  an  end  to  it.  I 
think,  therefore,  the  action  ought  to  go 
on ;  and  it  appears  to  me  that  this  class 
of  growers  created  by  the  Act  must  be 
looked  upon  as  a  class  which,  as  against 
the  rest  of  the  public,  may  have  preferen- 
tial rights  under  the  Act.  All  questions 
of  construction  of  the  Act  remain ;  and 
though  I  have  formed  some  opioion,  I  do 
not  propose  now  to  indicate  what  it  is  at. 
all,  because  it  would  be  wrong  to  do  so 
for  this,  if  for  no  other,  reason — that  the: 
setting  up  of  those  rights  against  the 
public  makes  the  public  important  parties 
to  the  discussion,  and  the  public  are  not 
now  at  the  present  moment  represented 
at  all.  I  consider  that  the  view  that 
these  alleged  preferential  rights  could  be 
set  up  without  the  presence  of  ihe  At- 
torney-General is  wrong.  The  Duke  ot 
Bedford,  the  only  defendant,  does  ilot 
represent  the  public,  and  as  the  action 
is  now  constituted  no  one  represents  the' 
public.  Therefore,  it  would  be  wrong  tto 
determine  (and  on  other  grounds  it  would 
beinadvisable)  those  important  questions — 
for  I  agree  they  are  important  que^tions — ? 
on  the  construction  of  the  Act  against  the 
public  in  any  degree  in  the  absence  of  the 
Attorney-General,  who  would  represent 
them. 
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The  six  plaintiffs  do  not  represent  dif- 
ferent classes  of  growers,  and  do  not  claim 
to  represent  them.  They  represent  the 
whole  class  of  growers,  and  on  behalf  of 
that  class  they  point  to  the  Act,  and  they 
indicate  that  they  claim  certain  privileges. 
The  Act  does  not  split  up  the  class  of 
growers,  and  it  nowhere,  so  far  as  I  can 
see,  talks  about  this  class  of  growers  and 
that  class  of  growers,  but  it  gives  privi- 
leges to  the  whole  class,  and  I  cannot  see 
why  this  is  not  a  good  way,  if  it  is  not 
the  best  way,  of  raising  the  question. 
The  only  other  way  in  which  it  seems  to 
me  the  question  could  be  raised  would  be 
by  an  information  by  the  Attorney- 
General  against  the  growers,  and  then 
the  growers  would  have  to  be  represented 
as  defendants.  What  advantage  there  is 
in  that  I  do  not  see.  He  could  not  take 
their  part  and  set  up  as  a  champion  of  the 
growers,  because  he  represents  the  public 
at  large ;  and  he  cannot,  as  against  the 
public  at  large,  represent  any  growers. 
It  appears  to  me  that  this  is  the  only 
way,  and  if  it  is  not  a  question  improper 
to  be  tried,  it  ought  to  be  tried  in  this 
action. 

I  agree  with  all  the  Master  of  the 
Rolls  has  said,  that  this  doctrine  of  re- 
presentative actions  has  been  a  progressive 
and  growing  one  (fortunately,  I  think) 
since  the  time  of  Lord  Eldon,  and  there- 
fore I  do  not  think  it  necessary  to  go 
into  cases.  I  will,  however,  say  this,  that 
I  do  not  know  any  case  in  which  a  bona 
Jide  claim  on  behalf  of  a  class  has  been 
summarily  disposed  of  by  saying  that 
members  of  that  class  did  not  represent 
the  whole.  Here  we  have  no  difficulty 
such  as  might  arise  if  we  were  construing 
a  grant  from  the  lord  of  the  market.  It 
might  be  possible  to  see  that  certain 
grants  in  &vour  of  certain  people  impro- 
perly desciibed  or  not  sufficiently  ascer- 
tained would  be  on  the  face  of  them  void. 
We  are  dealing  with  an  Act  of  Parliament 
which  does  create  or  sufficiently  indicates 
a  class  of  persons  to  whom  it  is  not  un- 
reasonably suggested  that  the  Act  gives 
preferential  rights. 

That  being  my  view  of  the  case,  it  is  not 
in  the  least  important,  from  my  point  of 
view,  to  split  up  what  I  may  call  the 
claims  of  the  plaintiffs,  and  to  say  this  one 


relates  to  one  question  and  this  to  another. 
They  do  not.  They  represent  all  the 
classes,  and  representing  the  whole  class 
they  say,  We  wish  to  have  our  rights 
ascertained  and  declared,  and  then  there 
is  some  consequential  relief  sought.  The 
main  object  and  the  substance  of  the 
suit  is  that  they  wish  to  have  the  rights 
of  growers  under  the  Act  of  Parliament 
declared.  I  do  not  think  Mr.  Justice 
Romer,  if  he  had  allowed  that  they  could 
act  representatively,  would  have  said  that 
this  must  be  split  up  into  different  ques- 
tions. What  he  decided  is  this :  "  It  is 
not  a  case  in  which  a  representative  action 
will  lie  at  all ;  therefore,  if  any  action  will 
lie,  I  must  treat  each  of  these  plaintiffs  as 
individuals,  some  coming  under  one  allega- 
tion and  some  under  another ;  and  as  I  am 
not  going  to  allow  a  representative  action 
I  shall  treat  the  plaintiffis  as  split  up  in 
that  way,  and  ask  whether,  treating  them 
as  individuals,  they  can  join  these  causes 
of  action."  Now  that  is  not  the  case  at 
all.  They  are  seeking  to  act  as  repre- 
sentatives of  the  whole  class,  and  I  cannot 
entertain  a  doubt  that  the  convenient  and 
proper  thing  is,  when  they  raise  one 
question  about  the  class  to  raise  them  all, 
and  put  their  claims  on  any  grounds  that 
they  think  they  can,  according  to  the  pro- 
visions of  the  Act,  maintain. 

I  do  not  think  that  the  question  under 
Order  XYI.  comes  in  at  all.  I  say  it  is 
one  action  for  one  main  purpose — ^namely, 
to  ascertain  the  rights  of  the  growers 
under  the  Act  of  Parliament,  and  that  it  Ls 
not  a  question  whether  advantage  could 
be  asked  or  given  of  the  provision  of  the 
new  Order  which  permits  in  certain  cases 
different  plaintiffs  having  separate  causes 
of  action  to  have  their  causes  of  action 
tried  together  in  one  action.  That  is  not 
this  case  at  all. 

I  do  not  think  it  is  necessary  to  add 
anything  further.  I  do  consider  that  it 
is  a  proper  case  for  a  representative  action 
by  one  or  more  of  the  growers.  Here 
there  are  six.  There  is  no  harm  in  having 
six  plaintiffs.  It  only  means  a  better 
security  for  costs.  One,  according  to  my 
view,  would  have  done  to  raise  the  whole 
question.  That  being  so,  I  think  it  is 
wrong  to  prevent  the  question  from  being 
raised  in  this  way  ;  and  in  &ct  it  appears 
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to  me  that,  practicallj,  if  that  be  permitted, 
it  never  can  effectively  be  raised  in  any 
way  whatsoever. 

Yaughan  Williams,  LJ. — I  have 
arrived  at  a  different  conclusion,  and  I 
think  the  judgment  of  Mr.  Justice  Homer 
was  perfectly  right.  I  am  somewhat  em- 
barrassed in  giving  judgment  in  this  case 
by  the  consideration  that  the  judgment  of 
the  Court  is  that  this  question,  which  is 
really  a  question  on  the  construction  of  an 
Act  of  Parliament,  must  be  tried  here- 
after. That  being  so,  it  is  obviously  not 
desirable  that  I  should  take  the  Act  of 
Parliament  and  upon  this  occasion  put  a 
construction  upon  it.  But,  on  the  other 
hand,  it  is  not  easy  to  avoid  doing  so  to 
a  certain  extent,  because  in  my  judgment 
the  ground  upon  which  this  action  ought 
to  be  dealt  with,  and  as  Mr.  Justice 
Bomer  did  deal  with  it,  is  that  accord- 
ing to  the  true  construction  of  the  Act 
of  Parliament  the  plaintiffs'  action  is 
altogether  wrongly  constituted;  and  in  my 
judgment,  that  being  the  only  question 
really  which  at  any  time  will  have  to  be 
tried  in  this  action,  it  is  very  unfortunate 
if  that  question  cannot  be  disposed  of  now 
and  an  expensive  litigation  got  rid  of, 
because,  when  the  action  does  come  to 
trial,  if  the  view  which  was  taken  by 
Mr.  Justice  Romer,  and  which  I  am  now 
taking,  is  the  right  view,  there  would  be 
an  end  of  the  action.  It  seems  to  me 
that  it  would  be  much  more  convenient  if 
that  question  could  be  solved  now  once 
far  all — ^that  is,  the  question  whether  or 
not  these  persons  can  properly  bring  an 
action  at  all  in  respect  of  the  matters  that 
they  are  complaining  of. 

According  to  my  view,  the  decision  of 
Mr.  Justice  Bomer, apart  from  Order  XVI. 
rule  1,  which  I  agree  is  quite  a  subsidiary 
question,  is  based  upon  this — ^that  the 
plaintiffs  cannot  bring  a  representative 
action  because  they,  the  plaintiffs,  are  not 
members  of  a  class  having  a  common 
right.  They  are  not  members  of  a  class 
having  a  common  right,  of  course,  if, 
according  to  the  true  construction  of  the 
Act,  the  Act  is  an  Act  for  the  regulation 
of  the  market,  and  is  an  Act  which  con- 
fers no  private  rights  whatever,  but  is 
only  an  Act  affecting  a  public  right— an 


Act  therefore  creating  rights  in  respect  of 
which  by  an  old  and  well-established  series 
of  decisions  no  member  of  the  public  can 
bring  an  action  unless  he  is  able  to  allege 
a  particular  injury  to  himself  as  distin- 
guished from  the  other  subjects  of  her 
Majesty,  and  bases  his  claim  on  the 
damage  caused  to  him  by  that  particular 
injury.  As  I  have  already  pointed  out, 
that  being  the  ground  upon  which  thus 
action  has  been  dealt  with,  it  is  extremely 
difficult  to  give  the  reasons  for  my  deci- 
sion without  to  a  certain  extent  express- 
ing my  view  as  to  the  meaning  of  this  Act 
of  Parliament.  On  the  other  hand,  I  do 
not  think  it  at  all  necessary  for  me  to  go 
through  the  Act  of  Parliament  section  by 
section  to  deal  with  the  question  whether 
one  particular  section,  or  the  whole  of  the 
sections,  after  they  have  separately  been 
carefully  regarded,  create,  or  are  intended 
to  create,  private  rights.  It  will  be  suffi- 
cient for  me  to  make  the  statement  gene- 
rally. I  think,  perhaps,  the  best  mode 
for  me  to  do  this  is  to  state  what  I  con- 
sider to  be  the  argument  put  forward  on 
behalf  of  the  defendant  here,  and  then  to 
say  that  in  my  judgment  that  argument 
raises  such  a  prima  facie  case  that  we 
ought  to  dispose  of  it  at  once  and  say 
whether  in  our  judgment  the  action  is  or 
is  not  so  improperly  constituted  that  it 
ought  not  to  be  allowed  to  go  on. 

Before  doing  that,  I  wish  to  make  two 
observations  which  do  not  turn  on  any 
controverted  question  as  to  the  construc- 
tion of  this  Act.  The  first  is  this— and  I 
am  happy  to  see  that  I  am  in  accord  with 
the  other  members  of  the  Court  when  I 
express  my  opinion  that  the  questions 
raised  in  this  action  are  so  much  questions 
of  public  right  that  it  is  perfectly  impos- 
sible that  the  action  should  proceed  with- 
out the  presence  of  the  Attorney-General 
as  plaintiff  or  defendant.  Speaking  for 
myself,  I  have  looked  to  see  if  I  can  find 
either  at  common  law  or  in  equity  a  single 
instance  in  which  an  individual  member 
of  the  public  has  been  allowed  successfully 
to  bring  an  action  in  respect  of  a  matter 
which  is  so  much  a  matter  of  public 
right  that  it  cannot  be  disposed  of  without 
the  presence  of  the  Attorney-General, 
without  the  plaintiff  alleging  himself 
pcu:ticular  damage  in  that  action.     I  can 
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only  saj  I  find  no  such  case.  Then  I 
want  to  make  a  further  observation  as  to 
a  matter  on  which  I  should  have  the 
greatest  possible  hesitation  in  entertaining 
any  different  opinion  from  that  of  the 
Master  of  the  Eolls  and  Lord  Justice 
Bigbj,  because  it  is  on  a  subject  on  which 
it  would  be  affectation  on  my  part  not  to 
avow  that  their  judgments  must  be  much 
better  than  mine.  That  is  this — that  as  their 
decision  is  to  a  certain  extent  based  upon 
the  equity  practice  of  allowing  one  person 
to  bring  an  action ,  on  behalf  of  himself 
and  others,  and  it  has  been  laid  down  by 
them  that  this  is  a  case  which  falls  within 
the  principles  which  have  governed  the 
practice — if  this  was  a  mere  question  of 
what  were  the  principles  that  govern  that 
practice,  I  really  should  not  presume  to 
arrive  at  a  different  conclusion.  But  I  do 
not  think  I  have  arrived  at  a  different 
conclusion  as  to  the  principle.  I  have 
only  arrived  at  a  different  conclusion  as 
to  the  fact.  I  have  looked  at  the  cases  of 
Beeching  v.  Lloyd  ^^  and  Warrick  v. 
Queen's  CoUegey  Oxford,^  and  it  seems  to 
me  that  these  casen  entirely  coincide  with 
what  I  am  now  going  to  say,  and  indeed 
with  what  has  been  said  by  my  brethren 
this  morning.  The  principle  is  that  one 
may  bring  an  action  on  behalf  of  himself 
and  others  where  there  is  a  community  of 
interest ;  but  I  do  not  understand  that 
any  one  of  these  cases  decides  that  one 
may  bring  an  actioo  on  behalf  of  himself 
and  others  where  there  is  not  some  one 
interest  in  which  all  these  persons  have 
a  common  concern.  In  my  view,  that  is 
not  true  in  the  present  case,  because, 
according  to  the  view  I  take  of  this  case, 
all  the  plaintiffs  here  are  suing  in  respect 
of  a  private  right ;  and  inasmuch  as  they 
have  not  individually  a  private  right  irre- 
spective of  particular  damage,  a  fortiori 
they  cannot  have  a  common  unity  in  some 
one  private  right. 

I  shall  only  say  a  word  or  two  as  to 
what  I  understand  the  defendant's  argu- 
ment to  be,  and  in  respect  of  which  it  is 
that  I  have  come  to  the  conclusion,  not 
that  that  argument  has  been  established — 
because  if  that  argument  were  held  to  be 
established  there  is  an  end  of  the  action, 
and  the  Court  has  decided  that  the  action 
is  to  go  on — but  what  I  do  say  is  that  that 


argument  does  establish  such  a  prima 
facie  proof  of  its  truth  that  we  ought  now 
to  go  on  and  decide  one  way  or  the  other 
as  to  the  contentions  raised  thereby,  so 
that  in  case  the  argument  of  the  defendant 
is  established  there  may  be  an  end  of  this 
litigation — ^not  of  course  an  end  of  the 
rights  of  these  people,  in  so  fietr  as  they 
are  interested  in  the  public  right.  Qua 
the  pubUc  right  they  can  get  the  Attorney- 
General  to  bring  his  action,  and  an  action 
which  will  be  much  more  convenient  to 
try  these  questions  in  than  the  present 
action,  because  it  will  be  an  action  in 
which  the  non-growers  (and  I  do  not 
understand  that  even  the  plaintiff'  argu- 
ment here  suggests  that  one  can  treat  the 
non-growers  as  a  class  segregated  from  the 
public)  will  be  representcMd,  which  certainly 
they  will  not  be  in  this  action,  as  it  is  now 
constituted.  Moreover,  if  any  individual 
member  of  the  public,  whether  a  grower 
or  not,  has  sustained  a  particular  injury, 
there  is  nothing  for  him  in  this  action. 
[His  Lordship  i-eferred  to  the  argument 
for  the  defendant,  and  continued :]  I  do 
not  propose  to  say  anything  more  about 
the  Act  of  Parliament,  or  how  far  the 
sections  of  it  support  that  argument  which 
I  have  tried  to  summarise  as  being  the 
argument  of  the  defendant.  I  only  say 
that  in  my  judgment  that  argument  is  of 
such  a  character  as  to  entitle  the  defen- 
dant to  have  it  decided  now  on  this  applica- 
tion whether  or  not  this  action  is  properly 
constituted,  or  whether  it  ought  not  at 
once  to  be  stayed  for  its  obvious  defects. 
Nothing  that  I  have  said  in  my  judgment 
is  intended  by  me  to  be  any  judgment 
upon  the  meaning  of  the  Act  of  Parlia- 
ment, or  the  validity  of  the  argument 
which  I  have  summarined.  I  have  only 
stated  it  sufficiently  to  account  for  my 
conclusion  that  the  judgment  of  Mr. 
Justice  Bomer  was  perfectly  right. 

Aj^lfeal  aUotoed. 


Solicitors— H.B.  Bell,  for  appellants;  R.S.  Taylor, 
Son  &  Humbert,  for  defendant. 

IReported  hy  H,  C.  Boper,  Esq^ 
Barrister-at'Law, 
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[IN  THE  COURT  OF  APPEAL.] 
LiNDLEY,   M.R.  ^MOBBIS,    In 

BiGBT,  L.J.  I  re\    jaices  v, 

Vauqhan  Williams,  L.  J.  >  London    and 

1899  I    COUNTY  BANK- 

Feb.  8.  J  iNG  CO. 

Bankruptcy — Proof— BiU  of  Exchange 
— Valuation  of  Securities — ConeoUdation 
of  Debts— Bills  of  Exchange  Act,  1882 
(45  <fe  46  Vict.  c.  61),  s.  57— Bankruptcy 
Act,  1883  (46  c^  47  Vict.  e.  52),  s.  37, 
Schedule  2,  rule  23. 

A  holder  of  ttoo  biUs  of  exchange,  promng 
in  the  bankruptcy  of  the  last  indorser  for 
the  aggregate  sum  of  the  two  amounts 
secured  by  the  bills,  cannot,  where  the  bills 
are  drawn  and  accepted  by  different  per- 
sons, retain  a  surplus  of  over  20s.  in  the 
pound  obtained  by  proving  against  Hie 
estates  of  the  drawer,  acceptor,  prior  in- 
doners,  and  the  last  indorser  of  the  one 
hiUy  arid  aUribute  it  to  a  deficiency  on  the 
other  biU;  but  the  biUsfor  the  purposes  of 
proof  must  be  treated  as  constituting  dis' 
tinct  traTisactions,  and  the  surplus  on  the 
one  biU  must  be  brought  irUo  account  with- 
out regard  to  the  dfjlciency  on  the  other 
biU.  Inasmuch  as  dratcers,  acceptors,  and 
prior  indorsers  are  liahle  to  indemnify  tJie 
subsequent  indorser,  the  dividends  paid  by 
their  estates  are  paid  ov^  of  the  assets  of 
the  subsequent  indorser,  and  his  estate  is 
therefore  entitled  to  have  the  surplus  which 
has  been  paid  on  one  of  the  bills  {nat  ex- 
ceeding the  amouTit  of  such  surplus  paid 
by  his  estate)  paid  to  it,  and  the  overpaid 
biU  handed  over  to  his  trustee. 

Decision  of  Romeb,  J.  (67  L.  J.  Ch. 
534;  [1898]  2  Ch.  413),  affirmed. 

Appeal  from  a  decision  of  Romer,  J.  (re* 
ported  67  L.  J.  Ch.  534;  [1898]  2  Ch.  413). 

The  question  in  the  case  was  whether 
the  proof  of  the  defendants  agaiilist  the 
estate  of  the  firm  of  Prowse,  Hall  & 
Morris  in  respect  of  four  bills  of  exchange 
indorsed  by  the  firm  and  held  by  the  de- 
fendants was  to  be  treated  as  one  proof  for 
the  aggregate  sums  due  upon  the  bills  or  as 
four  several  proofs  for  the  four  several  sums. 

The  plaintiff  was  the  trustee  of  a  cre- 
ditors' deed  of  arrangement  made  by 
Morris,  the  surviving  partner  of  the  firm 


of  Prowse,  Hall  &  Morris,  and  providing 
for  the  distribution  of  the  a.ssets  of  the 
firm  as  in  bankruptcy  amongst  the  cre- 
ditors of  the  firm.  The  defendants  at  the 
date  of  the  deed  were  holders  of  four  bills 
of  Exchange  hereinafter  referred  to  as 
A,  B,  C,  and  D. 

A  and  C  were  bills  for  2,000Z.  each 
drawn  at  different  dates  by  Job  Brothers  <k 
Co.  of  Newfoundland,  upon  Job  Brothers 
of  Liverpool,  payable  to  the  order  of 
the  Commercial  Bank  of  Newfoundland. 

These  bills  were  accepted  by  Job 
Brothers  of  Liverpool,  and  were  indorsed 
by  the  Commercial  Bank  of  Newfound- 
land to  Prowse,  Hall  &  Morris,  by  Prowse, 
Hall  <fe  Morris  to  Ridley  <fe  Co.,  and  by 
Ridley  <fe  Co.  to  the  defendants. 

B  was  a  bill  for  2,000^.,  and  D  was  a 
bill  for  1,000/.,  both  drawn  by  Goodridge 
&  Sons  of  Newfoundland,  at  different 
dates,  upon  Bennett  of  Bristol,  to  the  order 
of  the  Commercial  Bank  of  Newfoundland. 
These  bills  were  accepted  by  Bennett  and 
were  indorsed  by  the  Commercial  Batik  of 
Newfoundland  to  Prowse,  Hall  &  Morris, 
by  Prowse,  Hall  <fc  Morris  to  Ridley  &  Co., 
and  by  Ridley  &  Co.  to  the  defendants. 

The  several  indorsements  were  made  at 
various  dates  in  the  ordinary  course  of 
business  and  for  value. 

The  Commercial  Bank  of  Newfoundland, 
Job  Brothers,  Bennett,  and  Goodridge  & 
Sons  had  become  bankrupt,  and  the  defen- 
dants had  proved  against  their  respective 
estates  for  the  amounts  due  upon  the  bills 
to  which  they  were  respectively  parties. 

Ridley  <fe  Co.  paid  the  defendants  in 
respect  of  the  four  bills  615/.,  forming 
part  of  the  estate  of  Prowse,  Hall  & 
Morris,  which  happened  to  be  in  their 
hands,  and  the  propriety  of  this  payment 
was  admitted  by  the  plaintiff.  The  de- 
fendants, waiving  interest,  claimed  under 
the  deed  of  arrangement  against  the  estate 
of  Prowse,  Hall  <fe  Morris  for  the  aggre- 
gate amount  of  the  four  bills— viz.  6,386Z., 
being  the  7,000/.  plus  noting  expenses  and 
minus  the  6 1 5L    This  proof  was  admitted . 

The  defendants  had  received  in  respect 
of  proofs  on  each  of  the  bills  A  and  C, 
from  Job  Brothers'  estate,  667/. ;  from  the 
Commercial  Bank  of  Newfoundland's 
estate,  304/.;  from  Prowse,  Hall  &  Morris, 
365/. ;  and  175/.  each  as  an  apportionment 
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of  Ridley  k  Co/s  6152. ;  that  is  to  say,  the 
total  sum  of  1,51  H. 

Id  respect  of  B,  the  defendants  had  re- 
ceived from  Bennett's  estate,  8502. ;  from 
Goodridge  &  Sons,  8002. ;  from  the  Com- 
mercial Bank  of  Newfoundland,  8042. ;  from 
Prowse,  Hall  k  Morris,  3652. ;  and  1752., 
the  share  of  Ridley  &  Co.'s  6152. ;  that  is 
to  say,  the  total  sum  of  2,4952.  In  respect 
of  D  they  had  received  half  the  sums  re- 
ceived on  B. 

The  net  result  was  that  the  defendants 
had  received  3732.  too  much  on  B,  and 
1862.  too  much  on  D;  but  these  sums 
were  considerably  le.ss  than  the  dividends 
paid  by  Prowse,  Hall  k  Morris  added  to  the 
sums  paid  by  Ridley  k  Co.  in  their  name. 

The  plaintiff  alleged  that  he  had  paid 
the  dividends  on  B  and  D  in  ignorance  of 
the  total  amounts  received  by  the  de- 
fendants on  those  two  bills.  He  took  out 
a  summons,  asking  for  a  declaration  that 
the  defendants  were  not  entitled  to  receive 
any  further  dividends  on  their  proof 
a^inst  the  estate  of  Prowse,  Hall  k 
Morris  in  respect  of  B  and  D;  that 
they  might  be  ordered  to  pay  to  him  the 
balance  of  the  moneys  received  by  them 
on  B  and  D  in  excess  of  the  amounts  due 
upon  such  bills,  with  interest  thereon  and 
noting  charges,  such  balance  not  to  exceed 
the  amounts  respectively  received  by  them 
on  those  bills  from  the  estate  of  Prowse, 
Hall  k  Morris ;  and  that  they  might  be 
also  ordered  to  deliver  up  to  him  the  said 
bills  B  and  D. 

Romer,  J.,  held  that  the  defendants  were 
not  entitled  to  retain  B  and  D  and  all 
moneys  received  thereon,  and  receive  fur- 
ther dividends  thereon  until  their  aggre- 
gate claim  on  the  four  bills  was  paid  in  full; 
and  he  ordered  them  to  pay  the  surplus  to 
the  plaintiff,  and  hand  over  to  him  B  and  D. 

The  defendants  appealed. 

Neville,  Q,G,y  and  Muir  Mackenzie,  for 
the  appellants. — The  plaintiff  is  not  entitled 
to  split  up  our  proof  which  has  already 
been  admitted.  Bills  of  exchange  are  not 
securities  in  the  ordinary  sense ;  they  do 
not  have  to  be  valued  on  a  proof  in  bank- 
ruptcy. The  appellants  are  entitled  to 
prove  against  all  the  estates  for  the  whole 
debt  for  which  they  are  respectively 
liable,  but  they   must   not    retain  more 


than  20«.  in  the  pound.  The  rights  of  the 
parties  to  the  surplus  can  be  adjusted 
subsequently — Bamed'a  Banking  Co,^  In 
re  [i874],*  where  Jessel,  M.R.,  says: 
"payment  by  a  third  party  after  proof 
does  not  reduce  the  proof — still  less  can  it 
make  the  creditor  pay  back  the  dividend  " 
— Bloxhantj  Ex  parte  [iSOlV  AH  the 
parties  are  insolvent  except  Ridley  k  Co., 
whose  liability  comes  after  that  of  the 
plaintiff;  therefore  none  of  them  have 
any  rights  till  the  whole  debt  is  paid. 
The  appellants  can  proceed  against  them 
all  concurrently — Joint-Stock  Discount  Co,, 
In  re;  Warrant  Finance Co.'eCaee  [l869],^ 
and  Gifford,  Ex  parte  [I802].*  The  plain- 
tiff's right  to  distinguish  between  these  bills 
vill  be  available  as  against  the  prior  indor- 
sers  when  the  whole  debt  has  been  paid. 

S^AUGHAN  WiLUAMs,  L. J.,  referred  to 
son  on  Bankruptcy  (7th  ed.),  p.  259, 
and  De  Taetet,  Ex  parte  [isio].*] 

That  does  not  deal  with  a  debt  made  up 
of  several  bills,  on  all  of  which  one  person 
is  Hable — Sammon,  Ex  parte  [1832],®  and 
Smith  dj  Logan,  In  re  [l896].'  When  a 
debtor  becomes  bankrupt  his  creditor  loses 
his  right  of  action,  and  obtains  a  statutory 
execution  in  the  shape  of  a  right  to  prove — 
that  is  a  right  of  property  in  a  share  of 
the  debtor's  estate — and  that  proof  cannot 
be  split  up  at  the  option  of  the  debtor's 
trustee.  If  the  creditor  had  recovered  judg- 
ment it  would  have  been  for  a  lump  sum. 
Levett,  Q.C.,  and  F,  Thompson,  for  the 
plaintiff. — These  bills  represent  different 
transactions  on  which  different  persons  are 
liable.  A  creditor  who  has  two  debts,  one 
secured  and  one  unsecured,  cannot  lump 
thom  together  and  get  the  benefit  of  the 
security  for  the  whole  debt.  If  there  are 
two  bills  and  the  amount  due  on  one  is 
reduced  by  a  payment  made  by  somebody 
else,  the  holder  has  to  reduce  his  proof 
— Barratt,  Ex  parte  [l823l.®  If  a  prior 
indorser  had  paid  one  of  the  bills  in  full 
the  appellants  could  not  have  continued 
their  proof  on  that  bill  against  Morris's 

(1)  44  L.  J.  Ch.  97.  102;  L.  R.  19  Eq.  1,  18. 
(3)  6  Ves.  448. 

(3)  39  L.  J.  Ch.  122  ;  L.  R.  6  Ch.  86. 

(4)  6  Ves.  805. 

(5)  17  Ves.  247,  261. 

(6)  1  Deac.  Sc  C.  564. 

(7)  2  MansoD,  70. 

(8)  1  Glyn  &  J.  327. 
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estate.  There  is  nothiDg  in  the  Bank- 
ruptcyAct  or  Rules  which  enables  creditors 
to  lump  debts  together,  although  it  is  done 
for  convenience.  The  trustee  has  a  right  to 
separate  the  claims — Foley  v.  Fidd  [l860].^ 

[Vaughan  Williams,  L.  J. — In  some  of 
the  cases  that  have  been  refeiTed  to  the 
bill  was  a  collateral  seouritj.  In  Rohsoii 
on  Bankruptcy^  Barratt,  Ex  parte,^  is 
referred  to  on  that  point.  The  bill  that 
was  paid  was  part  of  the  bankrupt's 
estate.  So  the  money  had  really  come 
from  his  estate  and  had  to  be  accounted 
for — that  is,  the  creditor  had  realised  part  of 
the  debtor's  estate,  and  therefore  he  had 
to  write  that  amount  off  his  proof.  A 
liability  of  another  person  to  a  debtor  is 
an  asset  of  the  debtor's  estate.] 

In  this  case  all  the  persons  who  have 
paid  on  the  bills  were  liable  to  indemnify 
Morris's  estate.  Therefore,  all  that  has 
been  paid  has  come  out  of  his  estate  and 
must  be  accounted  for.  The  surplus  on 
B  and  D  should  be  repaid  to  his  trustee, 
and  those  bills  handed  over  to  him. 

Muir  Mackenzie  replied. 

LiNDLEY,  MR. — In  this  case  I  think 
the  view  taken  by  Mr.  Justice  Romer  is 
right.  In  substance  one  cannot  doubt 
that,  although  this  is  one  proof  for  6,386^., 
it  is  substantially  a  proof  on  four  bills 
lumped  together  as  a  mere  matter  of  con- 
venience. Under  ordinary  circumstances, 
of  course,  that  does  not  matter,  and  it 
simplifies  accounts,  but  it  cannot  alter  the 
rights  of  the  parties. 

It  is  of  some  importance  to  trace  out 
the  persons  from  whom  dividends  have 
been  obtained  in  respect  of  these  four  bills. 

[His  Lordship  referred  to  the  fia.cts,  and 
continued :]  The  London  and  County  Bank 
had  no  claim  at  all  against  the  estate  of 
Pjrowse,  Hall  &  Morris,  except  as  the  holders 
of  these  bills.  They  were  not  creditors  on 
any  separate  account  holding  these  bills 
as  collateral  security.  Their  right  as 
against  Prowse,  Hall  <&  Morris  was  to 
.prove  on  the  four  bills,  and  they  had  no 
other  right.  Of  course,  it  might  have 
happened  that  there  was  no  necessity  for 
keeping  them  separate,  but  the  moneys 
have  been  paid  in  respect  of  those  bills  by 
different  people.  So  it  becomes  necessary 
to  consider  who  they  are ;  and  we  do  not 
(9)  12  Vos.  435. 


find  a  single  payment  by  anybody  except 
by  persons  who  were  under  liability  to 
Prowse,  Hall  &  Morris  to  pay.  Job 
Brothers  were  liable  either  as  acceptors  or 
drawers.  Bennett  was  an  acceptor ;  Good- 
ridge  &  Sons  were  drawers  on  Bennett ; 
and  Ridley  &  Co.  paid  out  of  Prowse, 
Hall  &  Morris's  funds,  so  that  counts  for 
nothing.  There  is  not  a  single  payment 
made  by  anybody  except  in  discharge  of 
his  own  obligation  to  the  bankrupt. 

Now,  that  being  the  case,  it  does 
appear  to  me  to  be  very  extraordinary 
that,  because  the  proof  was  admitted  for 
one  sum  of  6,386/.  instead  of  four  sums 
aggregating  that  amount,  the  rights  of 
the  parties  should  be  in  any  way  altered. 
I  think  Mr.  Justice  Romer  was  right. 
We  must  not  be  misled  or  misguided  by 
the  mere  fact  that  one  proof  has  been 
admitted  and  acted  upon  before  anything 
turned  upon  it.  The  bank  have  received 
more  than  20^.  in  the  pound  on  two  of 
the  bills  under  a  mistake,  and  they  must 
account  for  the  excess.   That  is  quite  right. 

So  far  as  the  authorities  go,  I  think 
Barratty  Ex  parte,^  is  much  more  in  point 
than  any  of  the  other  authorities. 

RiGBY,  L.J. — I  am  of  the  same  opinion. 
I  think  it  is  plain  that  the  proofs  were 
four  separate  proofs  on  four  separate  bills. 
We  know  that  the  only  right  of  proof 
the  appellants  had  was  on  these  bills. 
They  had  no  choice.  They  could  not 
alter  that  right  by  merely  adding  up  the 
figures  and  lumping  them  together.  Then, 
following  the  argument  of  the  appellants' 
counsel,  which  I  was  a  good  deal  struck 
with,  I  do  not  think  they  got  one  right 
of  property  in  place  of  one  claim.  But, 
if  that  be  a  sound  analogy,  they  get  four 
rights  of  property  in  respect  of  four  bills. 

Then,  as  regards  the  equity  of  the 
matter,  I  do  not  think  it  can  be  doubted 
that  it  was  only  because  they  lumped 
them  together  that  they  made  one  proof, 
and  finally  the  moneys  paid  were,  as  to 
all  but  those  paid  by  Messrs.  Ridley  A 
Co.,  in  respect  of  claims  which  the  bank 
had  on  the  acceptors,  drawers,  and  prior 
indorsers,  all  of  whom  were  liable  in 
priority  to  the  bankrupt's  estate.  Messrs. 
Ridley  &  Co.'s  payments  were  paid  out 
of  the  bankrupt's  money,  and  so  with 
regard  to  all  the  payments.    The  mon^y 
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appears  to  me  to  have  been  paid  in 
respect  of  obligations  existing  towards 
the  bankrupt's  estate,  and  to  be  as  if 
paid  out  of  that  estate,  and  I  cannot 
think  any  rule  of  practice  compels  us 
to  disregard  the  true  facts. 

I  agree  that  the  case  of  BarraUj  Ex 
parte,^  when  thoroughly  worked  out,  is 
an  authority  which  is  consistent  with  the 
other  authorities,  and  one  that  we  ought 
to  follow. 

Vaughan  Williams,  L  J. — I  entirely 
agree.  I  want  to  say,  however,  with 
regard  to  proof  on  the  bankrupt's  estate, 
that  according  to  bankruptcy  practice  no 
one  is  entitled  or  allowed  to  take  advan- 
tage of  the  form  of  the  proof.  Here, 
supposing  persons  outside  the  estate  al- 
together had  paid  the  amount  of  these 
bills,  the  trustee  in  bankruptcy  would  not 
have  been  entitled  to  make  a  profit  for  the 
estate  out  of  that  fact,  and  say  to  his 
creditors,  "  You  have  been  fully  paid,  and 
therefore  nothing  more  can  be  paid  in  re~ 
spect  of  this  debt " ;  because  the  answer  to 
that  would  be,  "  Yes,  but  I  have  been  fully 
paid  by  a  person  who  has  a  right  to  stand 
in  my  shoes  " ;  and  under  those  circum- 
stances, although  the  practice  in  bank- 
ruptcy may  not  allow  the  person  with  a 
legal  proof  to  receive  more  than  20«.  in 
the  pound,  and  put  an  obligation  thereupon 
on  the  outsider,  the  person  who  has  not 
proved,  to  come  in  and  prove  in  his  own 
right,  and  make  the  claim  in  his  own  right, 
yet  if  the  dividends  had  actually  been  paid 
over  (as  is  the  case  here)  the  creditor 
would  not  be  compelled  to  repay  to  the 
trustee  dividends  which  ultimately  would 
have  to  go  into  the  pocket  of  somebody 
else.  But  in  this  case  the  persons  who 
have  paid  what  has  been  paid  in  respect 
of  these  bills  were  persons  who  were  under 
an  obligation  towards  the  bankrupt  and 
the  bankrupt's  estate  to  pay  those  amounts, 
and  under  those  circumstances  the  moment 
the  creditor  has  got  20^.  in  the  pound 
and  interest — it  does  not  much  matter 
from  what  source — any  surplus  that  there 
is  is  a  surplus  which  will  not  go  to  any 
persons  other  than  the  trustee  of  the 
estate  of  the  bankrupt,  but  ought  to  go 
beneficially  into  the  bankrupt's  estate. 

Under   those  circumstances,  it  seems 
to  me  clear  that  this  order  is  perfectly 


right,  and  that  the  creditor,  who  cannot 
be  entitled  to  hold  the  dividends,  and  who 
is  not  accountable  for  them  to  anybody 
else,  should  hand  back  these  dividends  to 
the  estate  which  is  beneficially  entitled  to 
them. 

Appeal  dismissed  with  costs. 


Solicitors — Harries,  Wilkinson  &  Baikes,  for 
appellants ;  Simpson,  Gullingford,  Partington 
&  Holland,  for  plaintiff. 


[Reported  by  H.  C.  Boper,  £sq., 
Barrister-at'Law. 
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[IN  THE  COURT  OF  APPEAL.] 
LiKDLEY,  M.B. 
RiGBT,  L.J. 

VaughanWilliams,L.J, 
1899. 
Feb.  8. 

Company  —  Winding-up — Contributor^/ 
— Prospectus — StatemevU  thai  the  Directors 
will  take  Shares — Liability  of  Directors — 
Contract — Estoppel. 

A  statement  in  a  fyrospedus  issued  hy 
the  directors  of  a  company  inviting  appUoor 
tions  for  pr^erence  shares  and  deberUures, 
that  the  capital  of  the  company  is  "  1,500 
ordinary  shares  of  20L  each  (the  whole  of 
which  will  be  taken  by  the  directors)"  and^ 
fwrther^  tfuit  the  vendors  would  take  some^ 
and  that  the  other  directors  would  take  the 
rest  of  the  ordinary  shares,  cannot,  as 
between  the  company  and  the  directors,  be 
construed  as  containing  such  a  definite 
contract  as  would  justify  the  Cowt  in 
putting  one  of  the  directors  upon  the  list  of 
contributories  in  respect  of  the  whole  of  the 
unallotted  ordinary  Glares, 

Decision  of  Wright,  J.  (67  L.  J.  Ch. 
677),  reversed. 

Appeal  from  a  decision  of  Wright,  J. 
(reported  67  L.  J.  Ch.  677). 

On  October  28,  1893,  the  directors 
named  in  the  articles  of  association  of 
Moore  Brothers  &  Co.,  Lim.,  held  their 
first  meeting,  at  which  all  the  directors, 
including  Bartholomew,  were  present,  a 
draft  prospectus  was  approved,  and  the 
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secretary  was  instructed  to  place  it  in  the 
printer's  hands. 

This  prospectus  invited  applications  for 
preference  shares  and  debenture  stock  of 
the  company,  and,  as  printed  and  issued 
to  the  public,  stated  that  the  capital  was 
"  1,500  ordinary  shares  of  201,  each  (the 
whole  of  which  will  be  taken  by  the 
directors),  750  6Z.  per  cent,  preference 
shares  of  20/.  each,  and  300  5/.  per  cent, 
debentures  of  50/.  each.''  The  prospectus 
also  gave  the  names  and  addresses  of  the 
six  directors,  and  contained  the  following 
clause :  "  The  vendors  after  discharging 
every  liability  up  to  the  date  of  the  pur- 
chase will  re-invest  the  whole  of  the 
purchase-money  in  the  company,  princi- 
pally in  the  ordinary  stock  .  .  .  Seeing 
that  with  the  other  directors  they  take 
the  whole  of  the  ordinary  shares,  investors 
have  the  best  possible  assurance  that 
every  effort  will  be  made  to  ensure  the 
prosperity  of  the  company's  business."  In 
December,  1893,  Bartholomew,  who  had 
taken  an  active  part  in  circulatiug  the 
prospectus,  resigned  his  office  of  director. 
No  ordinary  shares  were  applied  for  or 
allotted  to  any  of  the  directors,  but  some 
of  them  were  issued  to  other  persons. 

In  July,  1896,  the  company  passed  a 
resolution  to  wind  up  voluntarily.  In 
November,  1896,  the  liquidator  settled 
the  six  directors,  including  Bartholomew, 
upon  the  list  of  contributories  in  respect 
of  367  ordinaiy  shares,  being  the  number 
of  ordinary  shares  which  then  remained 
unissued. 

A  summons  by  Watson,  Wells,  and 
Colman,  three  of  the  directors,  to  have 
their  names  struck  off  the  list  was  dis- 
missed by  Romer,  J.,  and  in  May,  1897, 
the  liquidator  took  out  a  summons  against 
them  and  against  J.  Moore,  W.  Moore, 
and  Bartholomew,  the  other  directors,  for 
a  balance  order  in  respect  of  calls  due  on 
the  367  shares. 

An  order  was  made  by  Mr.  Registrar 
Hood  directing  all  the  directors  to  jointly 
and  severally  pay  the  sums  claimed ;  and 
as  against  Bartholomew  the  summons 
stood  over  for  the  determination  of  the 
question  whether  he  had  agreed  to  take 
any  shares. 

The  summons  was  heard  before  Wright, 
J.,  who  held  that  the  directors,  including 


Bartholomew,  were  jointly  and  severally 
liable  in  respect  of  the  ordinary  shares. 
Bartholomew  appealed. 

ffaldane,  Q.C,  and  Gore-Brovme,  for 
the  appellant. — ^There  has  been  no  repre- 
sentation sufficient  to  create  an  estoppel 
— Jorden  v.  Money  [l854]  ^  and  Maddiaon 
v.  Alderaon  [l883].^ 

[They  were  stopped  by  the  Court.] 

Orosvenar  Woods,  Q.C.,  and  Sheldon, 
for  the  liquidator. — The  statement  in  the 
prospectus,  which  was  approved  by  the 
directors,  was  not  only  a  statement  by 
the  company,  but  a  statement  by  the 
directors  themselves  of  a  fajct  which  was 
within  their  own  cognisance.  Of  course, 
the  company  can  only  act  through  the 
directors,  which  makes  a  difficiilty  in 
shewing  a  contract  between  the  company 
and  them,  but  the  statement  can  only 
have  been  made  on  the  footing  of  some 
contract  to  that  effect. 

[LiNDLEY,  M.R. — Does  the  statement 
amount  to  more  than  that  they  intended 
to  take  the  shares  ?] 

It  was  a  joint  undertaking  to  take 
them.  In  cases  of  qualification  shares,  an 
agreement  to  take  them  need  not  be 
proved.  It  can  be  inferred.  A  similar 
inference  could  be  drawn  from  the  state- 
ment in  the  prospectus  as  from  articles  in 
cases  of  qualification  shares  to  shew  that 
there  must  have  been  an  agreement  to 
take  the  shares — Anglo-Austrian  Printing 
and  Pvhliahing  Union,  In  re;  Isaacs 
Case  [i892],3  and  Hereynia  Copper  Co,,  In 
re  [1894].* 

[  Vaughan  Williams,  L.J. — ^Those  were 
really  cases  of  contract,  not  estoppel.] 

The  present  case  might  be  equally  well 
put  as  a  case  of  contract.  An  implied 
contract  is  enough  —  Victoria  Palace 
Theaiare  Syndicate,  In  re  ;  Moore  and  De  la 
Torre' 8  Caee  [l874].*  The  company  can 
as  against  the  directors  rely  on  represen- 
tations made  in  the  prospectus  and  acted 
upon — WoodJn  Ship^a  Woodite  Protection 
Co.,  In  re  [i89o].^    The  Court  will  not 

(1)  23  L.  J.  Ch.  865 ;  6  H.L.  Cas.  185. 

(2)  52  L.  J.  Q.B.  737  ;  8  App.  Cas.  467. 

(3)  61  L.  J.  Ch.  481 ;  [1892]  2  Ch.  158. 

(4)  63  L.  J.  Ch.  309,  567 ;  [1894]  2  Ch.  403. 
(6)  43  L.  J.  Ch.  751 ;  L.  R.  18  Eq.  661. 

(6)  2  Megone,  164. 
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assame  that  the  prospectus  is  ambiguous. 
It  means  that  the  directors  take  all  the 
ordinary  shares  not  allotted  to  the 
vendors  or  others.  They  are  bound 
jointly ;  there  is  nothing  to  shew  a  sepa- 
rate interest.  How  the  shares  are  appor- 
tioned amongst  them  is  of  no  consequence. 
That  representation  enables  the  company 
to  sue  the  directors.  It  was  acted  on  by 
the  company  when  it  issued  the  preference 
shares  and  debentures.  Thedirectors  ought 
to  have  put  themselves  on  the  register  in 
respect  of  the  shares.  They  cannot  take 
advantage  of  their  own  wrong ;  an  agent 
must  act  in  good  faith  towards  his  prin- 
cipal. The  representation  is  much  more 
than  a  representation  of  an  intention,  it 
is  a  statement  that  there  is  a  binding 
agreement  to  take  the  shares.  The  com- 
pany could  only  know  through  the  direc- 
tors, so  the  latter  cannot  be  heard  to  say 
that  both  parties  knew  that  there  was  no 
contract. 

Whinneyj  for  Watson,  was  heard  as 
amicus  Curice. — If  the  other  directors  are 
kept  on  the  list,  Bartholomew's  name 
ought  not  to  be  removed  &om  it.  It  is 
immaterial  in  what  document  the  scheme 
of  the  company  is  found,  whether  in  the 
articles  or  in  the  prospectus,  provided  that 
it  is  present  to  the  mind  of  the  director 
when  he  enters  into  the  contract  of  em- 
ployment. The  day  when  the  prospectus 
was  settled  was  the  first  occasion  on  which 
the  directors  acted.  Mr.  Bartholomew's 
resignation  does  not  affect  the  question — 
Sodishiiry-Jonea  and  Dale's  Com  [l894].^ 

[Vaughan  Williams,  L.J. — Your  right 
to  appeal  may  be  preserved  by  Hayward^ 
ExpaHe;  Hayvoard^  in  re  [l87i].®] 

T,  Z.  Wilkinson,  for  Wells  and  Colman. 

No  reply  was  called  for. 

LiNDLEY,  M.R. — It  is  not  from  any 
desire  to  relieve  Mr.  Bartholomew  from 
any  obligation  which  he  may  have  con- 
tracted that  I  fail  to  agree  with  the  learned 
Judge,  but  I  feel  that  we  cannot  leave  his 
name  on  the  list  unless  we  invent  a  con- 
tract ;  and  we  have  no  business  to  invent  a 
contract  in  order  to  do  what  we  think 
would  be  fair. 

Mr.  Bartholomew  was  one  of  the  original 

(7)  U  L.  J.  Ch.  27  ;  [1894]  3  Ch.  356. 

(8)  40  L.  J.  Bk.  49 ;  L.  R.  6  Ch.  546. 
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directors  and  a  promoter  of  the  company, 
and  whilst  the  company  was  a  going  com- 
pany he  was  never  registered  in  respect  of 
any  shares.    There  is  no  trace  of  any  agree- 
ment whatever  between  him  and  the  com- 
pany that  he  would  take  any  definite 
number  of  shares,  or  that  the  company 
would  give  him  any  definite  number  of 
shares,  nor  was  there  in  truth  any  agree- 
ment at  all  between  him  and  the  company 
that  he  should  have,  or  that  the  company 
should  give  him,  any  definite  number  of 
shares.     But  there  is  a  very  important 
document  which  I  will  allude  to  presently, 
from  which  it  is  said  that  we  must  infer, 
that  which  I  believe  is  contrary  to  the 
truth,    that    there    was    an    agreement 
between  him  and  the  company  that  be 
should  have  367  shares.     The  document 
is    the    prospectus.     The    company   was 
formed  on  October  4,    1893,  and  it  is 
stated   that  the  prospectus  was  framed 
before  that  and  was  sent  by  Mr.  Bartho- 
lomew to  Mr.  Watson,  and  approved  of  by 
Mr.  Watson  as  the  prospectus  fcxr  the  then 
unformed  company  as  early  as  September, 
1893.    Now  I  pause  there  for  a  moment. 
What  did  the  language  of  the  prospectus 
mean,   in    September,   1893,   when   Mr. 
Bartholomew  approved  it  %  It  meant  this, 
that  the  directors  would  take  the  1,50(^ 
ordinary  shares  of  20/.  each.     We  cannot 
turn  that  by  any  possibility  into  anything 
like  an  agreement  with  the  company.   At 
the  outside  it  is  an  expression  of  an  in- 
tention.    Mr.  Bartholomew  was  one  of 
the  first  directors,  and  he  was  nominated 
in  the  articles ;  and  he  does  not  dispute 
that  he  did  become  a  director.    There 
may  be  some  question  hereafter  (I  merely 
notice  it  in  order  not  to  pass  it  over  un- 
observed) whether  he  became  liable  to 
take  his  qualification  shares.     We  have 
not  considered  that,  and  I  say  nothing 
more  about  it.    I  refer  only  to  his  obUga- 
tion  to  take  367  shares.     On  October  28 
the  directors  met,  and  Mr.  Bartholomew 
appears     to    have    been     present ;   and 
at  that    meeting    the   draft    prospectus 
was  approved  and  settled,  and  the  secre- 
tary was  instructed  to  place  the  same  in 
the   printer's  hands.     This    is  the  pro- 
spectus which  Mr.  Bartholomew  previously 
sent  to  Mr.  Watson  in  September,  1893. 
[His  Lordship  referred  to  the  terms  of  the 
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prospectus,  and  continued :]  If  we  had  to 
consider  what  effect  the  prospectus  had 
upon  any  complaint  made  hy  a  person 
who  took  shares  in  this  company  on  the 
faith  of  that  statement,  we  might  possibly 
come  to  some  conclusion  which  would  be 
advantageous  to  the  person  bringing  such 
an  action  as  that;  but  we  have  not  to 
consider  an3rthing  of  the  sort.  We  have 
to  consider  the  question  whether  this 
statement  in  the  prospectus  amounts  to 
satisfactory  proof— not  merely  whether 
the  document  is  admissible  as  evidence, 
but  whether  it  is  satisfactoiy  proof— that 
there  was  an  agreement  between  Mr. 
Bartholomew  and  the  company  that  he 
should  take,  and  that  the  company  should 
give  him,  367  shares,  that  being  the  total 
amount  of  ordinary  shares  not  allotted. 
The  learned  Judge  has  come  to  the  con- 
clusion that  upon  the  true  construction  of 
this  prospectus,  and  upon  the  fact  that  it 
was  issued  by  the  directors  at  that  meeting 
on  October  28,  all  the  directors  are 
jointly  liable  for  these  367  shares ;  that 
is  to  say,  he  treats  it  not  only  as  evidence 
of  an  agreement,  but  as  satisfactory  proof 
of  an  agreement  between  them  and  the 
company  that  they  wei*e  all  of  them 
bound  to  take  these  367  shares. 

I  cannot  come  to  that  conclusion  at  all. 
It  appears  to  me,  in  the  first  place,  that 
if  it  is  evidence  of  any  agreement  between 
the  directors  and  the  company,  the  true 
construction  is  not  that  at  all.  I  cannot 
possibly  extract  from  this  language  a 
contract  that  all  the  directors  shall  take 
jointly  all  the  shares  which  are  unallotted. 
The  true  meaning  of  it,  as  I  apprehend, 
is  the  same  as  the  meaning  before  the 
company  was  formed.  That  is  to  s^y, 
that  there  was  some  intention  on  the 
part  of  the  directors — not  a  contract  with 
the  company,  not  an  offer  to  the  com- 
pany— that  some  arrangement  would  be 
made  with  the  company,  by  which,  if 
other  people  did  not  take  these  shares, 
they,  the  directors,  would  take  them  in 
some  proportions  which  they  would  settle 
amongst  themselves.  There  is  nothing 
definite  about  it  at  all.  So  far  from  it 
being  an  agreement  with  the  company,  it 
is,  at  the  very  outside,  evidence  of  an 
intention  on  the  part  of  the  directors 
that  some  agreement  should  be  entered 
Vol.  68.— Chako. 
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into,  which  agreement  had  to  be  con- 
sidered afterwards.  One  director  might 
apply  for  some  shares,  and  another 
director  for  another  number  ;  but  to  spell 
out  of  this  an  agreement  between  the 
company  and  the  directors  that  the  com- 
pany will  allot,  and  that  the  directors 
will  take  jointly,  367  shares,  or,  in  Mr. 
Bartholomew  s  case,  that  he  will  take  367 
shares,  is,  in  my  judgment,  not  to  infer 
an  agreement  in  conformity  with  the  in- 
tention of  the  parties,  but  to  invent  an 
agreement  in  order  to  catch  a  man  who  is 
thought  to  have  behaved  shabbily.  I  think 
that  such  an  agreement  as  alone  would 
justify  us  in  putting  Mr.  Bartholomew  on 
the  list  of  contributories,  or  making  a  call 
upon  him  for  the  367  shares,  cannot  be 
fJEurly  made  out  from  these  materials. 
Therefore  the  appeal  must  be  allowed. 

B.I6BY,  L.  J. — I  am  of  the  same  opinion. 
The  contention  of  the  liquidator  must  be 
carried  to  this  extent,  that  the  company 
were  bound  to  allot  these  shares  to  the 
directors.  I  can  find  no  evidence  of  that 
at  all.  We  know,  as  a  matter  of  &ct,  that 
outside  this  prospectus  there  was  no  agree- 
ment. When  we  are  construing  the  pi'o- 
spectus  it  must  be  shewn  that  the  com- 
pany is  bound;  and  I  do  not  see  any 
evidence  of  the  company  being  bound. 
The  company  went  on  for  nearly  three 
years,  and  such  a  thing  was  never  sug- 
gested. I  agree  in  the  construction  that 
must  be  put  upon  it  if  it  is  an  agreement 
— I  do  not  think  it  is  an  agreement — ^but 
on  the  construction  of  it  I  should  say  it 
certainly  is  not  an  agreement  that  they 
will  take  all  the  shares.  It  is  only  that 
the  shares  will  be  taken  up  by  some  or 
other  of  the  directors ;  and  we  cannot  fix 
them  all  with  the  whole  367  shares.  I  do 
not  think  that  an  agreement  to  that  effect 
is  fiurly  to  be  deduced  fix)m  the  terms 
contained  in  the  prospectus.  I  do  not 
think  there  is  any  estoppel  in  the  matter, 
and  I  cannot  see,  in  any  view  of  the  case, 
that  it  is  possible  to  sustain  the  order  that 
they  should  all  be  contributories  and  be 
placed  on  the  list  for  the  whole  367  shares. 

Vauohan  Williams,   L.J.— I   am    of 
^he  same  opinion.    Two  learned  Judges 
leaving  apparently  arrived  at  a  conclusion 
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that  there  is  a  liability  of  these  directors 
to  be  placed  upon  the  list  of  contributories, 
I  think  perhaps  it  is  better  to  express  my 
own  reasons.  In  my  opinion,  it  is  plain 
in  this  case  that  there  is  no  membership 
by  these  directors  in  respect  of  these 
shares — ^indeed,  it  is  not  suggested  that 
there  is  ;  and  I  think  that  it  is  also  plain 
that  there  in  no  contract  by  these  directors 
to  take  these  shares.  It  is  plain  that  there 
is  nothing  like  a  contract  in  form.  What 
is  said  is  that  a  contract  may,  somehow 
or  other,  be  spelt  out  of  this  prospectus. 
[His  Lordship  referred  to  the  terms  of  the 
prospectus,  and  continued  :]  The  first  con- 
tention was,  that  we  could  find  a  contract 
there  upon  the  principle  of  an  estoppel. 
I  can  only  say  that  I  entirely  agree  with 
Mr.  Justice  Wright  when  he  says  that  he 
cannot  see  how  any  contract  can  possibly 
be  found  here  upon  the  principle  of  an 
estoppel.  If  there  were  an  estoppel  at 
all,  it  would  have  to  be  an  estoppel  be- 
tween the  directors  and  the  company 
whose  prospectus  this  was. 

Then  it  was  said  that  if  we  could  not 
find  a  contract  by  estoppel,  this  statement 
in  this  prospectus  was  evidence  of  an 
agreement  between  these  directors  and  the 
company.  Now,  according  to  my  under- 
standing, it  cannot  be  evidence  of  any- 
thing of  the  sort.  As  I  understand,  the 
judgment  of  Mr.  Justice  Wright  is  based 
merely  upon  an  application  of  the  prin- 
ciple on  which  laaac^s  Case  ^  was  decided ; 
but  in  Isaac^s  Case  ^  there  was  an  offer  by 
the  company  to  persons  who  should  become 
directors.  There  wfis  a  statement  of  the 
terms  upon  which  persons  could  become 
directors,  and  the  persons  with  those 
terms  before  them  afterwards  chose  to 
become  directors;  and  the  decision  only 
was  that  by  becoming  directors  they  ac- 
cepted those  terms  and  therefore  con- 
tracted to  take  the  shares  in  accordance 
with  those  terms.  There  is  nothing  of 
the  sort  here,  because  there  is  no  offer  of 
any  sort  or  kind  by  the  company  which 
could  be  said  to  be  accepted  by  the 
directors  by  their  becoming  directors,  be- 
cause they  were  already  directors  at  the 
moment  when  this  prospectus  was  issued. 
I  rather  understand  Mr.  Justice  Wright 
to  suggest  that  the  issuing  of  the  prospec- 
tus itself  is  evidence  of  an  offer  by  the 
company  of  these  shares,  and  an  accep- 


[1899 

RE,   App. 

tance  by  the  directors  of  them  unoflaiu^X 
the  moment  when  the  prospectus  was 
issued  on  behalf  of  the  company  by  these 
directors.  It  seems  to  me  impossible  to 
say  that,  because  that  involves  saying 
really  that  the  company  on  one  hand 
were  bound  to  allot  these  shares,  and  that 
the  directors  were  bound  to  accept  them. 
It  was  not  even  suggested  to  us  in  the 
argument  that  that  state  of  things  existed. 
It  is  not  suggested,  and  could  not  be 
suggested,  that  the  result  of  the  issue  of  this 
prospectus  was,  that  the  company  ceased 
to  be  at  liberty  to  deal  with  these  shares. 
That  being  so,  the  suggestion  made  is 
not  that  there  was  an  immediate  contract 
to  take  the  shares,  so  that  from  that 
moment  the  directors  either  became  share- 
holders or  became  compellable  to  take  the 
shares,  but  that  there  was  a  contract  by 
the  issue  of  this  prospectus  that  the 
directors  would  at  some  future  time  take 
so  many  of  the  shares  as  should  remain 
unallotted  after  the  vendors  had  taken  as 
many  of  them  as  they  chose  to  take — and 
that  they  were  intended  to  take  some  is 
plain  from  the  prospectus  itself — and  after 
the  company  had  allotted  as  many  of  these 
shares  to  the  outside  public  as  they  might 
think  fit  so  to  allot.  I  have  no  hesitation 
in  coming  to  the  conclusion  that  the  words 
of  this  prospectus  are  no  evidence  of  such 
a  contract ;  but  if  I  had  any  hesitation  in 
the  matter  it  would  go  fiur  to  remove  any 
such  hesitation  that  this  is  a  document 
which  is  so  obviously  vague  and  uncertain 
that  no  Court  ought  to  set  itself  to  try 
and  see  whether  a  contract  cannot  be 
spelt  out  of  it.  In  my  judgment,  Mr. 
Bartholomew  is  not  liable  to  remain  on 
the  list  of  contributories ;  I  think  that  he 
incurred  no  liability  by  reason  of  any  es- 
toppel ;  and  I  think  there  is  no  evidence 
whatsoever  that  he  ever  made  any  con- 
tract to  take  any  number  of  shares. 

Appeal  aUowod. 


8olicitor8—  Ranger,  Barton  Sc  Frost,  for  Bartho- 
lomew ;  G.  A.  King,  for  liqaidator :  Long  Sc 
Gardiner,  agents  for  A.  Whitehead,  Sallsbar}*, 
for  Wells  and  Colman ;  Taylor,  Hoare  k  Pilcher» 
agents  for  Nodder  &  Trethowan,  Salisbury, 
for  Watson. 

[Reported  hy  B,  C,  Roper,  JSsjf ., 
BarrigteT'al'Law, 
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EGAN,  In  re;  mills  v. 

PENTON. 


Will — Construction — Gift  of  *  *  any  Tnonej/ 
that  may  be  in  my  poseeaaion  at  my  death  " 
— Reversionary  Intereeta  in  Personalty, 

Where  a  testatrix^  entitled  at  her  death  to 
certain  reversionary  interests  in  personalty, 
after  directing  payment  of  dehts^  funeral 
and  testamentary  expenses  out  of  a  par- 
ticular fund^  and  after  making  certain 
beqtiestSj  gave  absolutely  ^^any  money  not 
mentioned  in  the  aforesaid  bequests  that 
may  be  in  my  possession  at  my  deaih  after 
payment  of  my  debts  funeral  and  testa- 
memJbary  expenses,^  the  reversionary  interests 
were  hdd  to  pass  under  the  gift  of  "  money 
,  .  .  in  my  possession^* 

This  was  an  originatiog  summons  issued 
by  the  plaintiff,  who  was  an  executrix  of 
the  will  of  Miss  Ellen  Madelina  Egan, 
deceased,  her  co-executor  being  the  de- 
fendant, Charles  Thomas  Wren  Penton. 

The  testatrix,  who  died  on  February  27, 
1892,  by  her  will  dated  March  3,  1891, 
after  expressing  the  desire  that  all  her 
debts,  funeral  and  testamentary  expenses 
should  be  paid  out  of  money  invested  by 
her  for  that  purpose  in  the  Post-Office 
by  the  defendant,  Penton,  and  the  plain- 
tiff^ whom  she  appointed  her  executor 
and  executrix,  and  after  making  certain 
bequests,  proceeded  as  follows:  **Any 
money  not  mentioned  in  the  aforesaid 
bequests  that  may  be  in  my  possession  at 
my  death  after  the  payment  of  my  debts 
funeral  and  testamentary  expenses  I  give 
absolutely  to  Charles  Thomas  Wren  Pen- 
ton  (Colonel)."  Then  she  proceeded  to 
make  specific  gifts  of  certain  chattels — 
such,  for  example,  as  her  books,  plate, 
furniture,  <kc. 

At  her  death  the  testatrix  was  entitled 
to  certain  reversionary  interests  in  per- 
sonalty, which  did  not  £ei11  into  possession 
until  the  year  1897 ;  and  the  question 
was  whether  such  reversionary  interests 
passed  under  Miss  Egan's  will  to  the 
defendant,  Penton,  under  the  bequest 
aforesaid. 

i .  W.  Watson,  for  the  summons. 
JenkinSf  Q.C,  and  Younger,  for  Colonel 


Penton. — The  testatrix  here  uses  the  word 
''money''  in  a  wide  sense  as  meaning 
personal  estate,  and  not  cash  merely. 
Where  there  is  a  gift  of  what  remains 
after  payment  of  the  testator's  debts, 
funeral  and  testamentary  expenses,  there 
is  an  indication  of  an  intention  to  deal  with 
everything  with  which  the  testator  could 
deal  for  that  purpose — Rogers  v.  Thomas 
[1837]  ^  and  Dowson  v.  Gashoin  [l837].^ 
The  interests  in  reversion  were  assets  for 
the  payment  of  debts,  funeral  and  testa- 
mentary expenses.  The  Courts  are  anxious 
to  lay  hold  of  anything  that  can  give  effect 
to  the  presumption  against  intestacy — 
Waite  V.  Combes  [l852]  * — and  that  can  be 
done  by  holding  that  the  testatrix  meant 
by  the  words  "  money  ...  in  my  posses- 
sion "  any  property  of  which  she  might  be 
possessed  at  her  death — that  is,  property 
which  was  hers  and  of  which  she  could 
dispose. 

Butcher,  Q,C.,  and  AustevrCartmell,  for 
the  testatrix's  next-of-kin. — There  is  an 
intestacy  as  regards  the  reversionary  in- 
terests. "Money"  is  not  a  technical 
term ;  the  meaning  depends  upon  the 
context  and  surrounding  circumstances — 
Cadogan,  In  re;  Cadogan  v.  Palagi 
[1883].*  "Money  which  may  be  in  my 
possession"  means  here  investments  in 
the  popular  sense,  and  it  may  mean  also 
cash  in  the  Post-Office  ;  it  cannot  include 
a  reversionary  interest.  The  testatrix 
considered  that  her  money  in  the  Post- 
Office  would  be  sufficient  to  pay  her  debts, 
but  she  contemplated  the  possibility  that 
it  would  not. 

The  word  "  money  "  is  to  be  construed 
as  cash  at  the  testatrix's  disposal  at  the 
moment,  or  equivalent  to  ready  money  at 
call  or  immediately  realisable  property — 
Byrom  v.  BrandrOh  [l873].^  The  context 
here  shews  that  "any  money  not  men- 
tioned in  the  aforesaid  bequests  "  must  go 
beyond  actual  cash.  In  Lou)e  v.  TJiomas 
[1863] «  "money"  was  held  to  be  cut 
down  to  cash  by  a  subsequent-  specific 
gift  of  clothes  and  trinkets. 

:   (1)  2  Keen,  8. 

(2)  6  L.  J.  Ch.  296 ;  2  Keen,  14. 

(3)  21  L.  J.  Ch.  814 ;  6  De  G.  &  Sm.  676. 

(4)  53  L.  J.  Ch.  207 ;  25  Ch.  D.  164. 

(5)  42  L.  J.  Ch.  824 ;  L.  R.  16  Eq.  475. 
C6)  23  L.  J.  Ch.  616 ;  5  De  G.  M.  &  G.  315. 
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EoAN,  In  se. 

JtfnJdiM^  Q,C.,  in  reply. — A  subsequent 
gift  of  specified  articles  will  not  affect  a 
general  residuary  gift — Pringle,  In  re; 
WiMer  Vi  Steuart  [l88l].^  In  Byrom  v. 
Brandflreth  ^  the  wLole  case  turned  upon 
the  word  "  money."  There  was  no  con- 
text to  help  the  Court. 

Cur.  adv.  vult, 

Feb.  22. — Stirling,  J.,  after  stating 
the  facts,  continued  :  The  only  clause  by 
which  the  testatrix  disposed  of  her  residu- 
ary personal  estate  is  this :  "  Any  money 
not  included  in  the  aforesaid  bequests  that 
may  be  in  my  possession  at  my  death 
....  I  give  absolutely  to  C.  T.  W. 
Fenton."  Unless  that  includes  the  whole 
residuary  personal  estate  she  has  died  intes- 
tate in  regard  to  it.  The  words  which  she 
uses  in  that  clause  are  "  money  not  in- 
cluded in  the  aforesaid  bequests/'  and  it 
is  obvious  that  the  testatrix  does  not  there 
use  the  word  "money"  in  the  strict 
literal  signification  of  the  word  as  de- 
noting cash.  There  are  many  cases  in 
which  it  has  been  held  that  the  word 
"  money,"  especially  when  it  is  given,  as 
here,  in  the  form  of  money  remaining 
after  payment  of  debts  and  funeral  and 
testamentary  expenses,  means  the  general 
estate  or  other  the  residuary  personal  estate 
of  the  testator.  For  example,  the  leading 
case  which  is  always  referred  to  on  the 
point  is  the  case  of  Rogers  v.  Thonuu,^ 
where  the  testatrix,  after  giving  legacies, 
gave  and  bequeathed  to  certain  persons 
all  which  might  remain  of  her  money 
after  her  lawful  debts  and  legacies  were 
paid  ;  and  it  was  held  that  those  persons 
were  entitled  to  the  residue  of  the  testa- 
trix's general  personal  estate.  A  similar  de- 
cision is  to  be  found  in  the  case  which  im- 
mediately follows  it — ^namely,  Dovoaon  v. 
Gaakoin^^  which  is  a  decision  of  the  same 
Judge.  There  are  two  somewhat  remark- 
able cases  to  which  I  desire,  in  addition, 
to  refer— namely,  BarreUv.  White  [i855],® 
before  Vioe-Chancellor  Kindersley,  where 
the  testatrix,  afler  directing  her  debts 
and  funeral  expenses  to  be  paid,  and 
giving  legacies,  gave  the  legatee  what- 
ever money  remained.  Then  she  pro- 
ceeded,   as    the    testatrix    does   in    the 

(7)  60  L.  J.  Ch.  689 ;  17  Ch.  D.  819. 

(8)  24  L.  J.  Ch.  724 ;  1  Jar.  (x.s.)  652. 


present  case,  to  make  specific  bequests^ 
and  she  added : "  If  I  have  omitted  naming 
anything  I  leave  it  to  my  two  sisters " ; 
and  Vice-chancellor  Kindersley  held  that 
by  "  money  "  was  meant  the  residuary  or 
general  personal  estate  of  the  testatrix,, 
and  that  the  ultimate  clause  "  if  I  have 
omitted  naming  anything"  was  not  the 
general  residuary  clause. 

Again,  in  Stocks  v.  Barre  [1859]  ®  the 
testator,  after  making  various  bequests, 
bequeathed  any  money  that  might  remain 
after  payment  of  his  debts  to  his  nurse, 
and  it  was  held  that  the  bequest  passed 
the  reversionary  interest  of  the  testator 
in  a  sum  which  was  charged  on  the  real 
estate. 

This  will  differs  from  any  to  which  my 
attention  has  been  called  in  this  respect, 
that  it  contains  the  words  "  any  money 
that  may  be  in  my  possession  at  my 
death."  The  words  "  that  may  be  in  my 
possession  "  do  not  occur  in  any  case  pre- 
viously adjudicated  upon,  and  it  is  con- 
tended that,  having  regard  to  these  words, 
I  ought  not  to  hold  that  the  reversionary 
interests,  which  are  really  the  subject- 
matter  of  the  application,  passed  under 
this  gift  of  money.  Now,  no  doubt 
lawyers  know  the  difference  between  an 
interest  which  is  in  possession  and  one 
which  is  in  reversion;  but  the  ordinary 
layman  does  not  use  the  word  "  posses- 
sion "  with  reference  to  that  distinction. 
The  first  meaning  which  is  found  for  the 
word  ^*  possession  "  in  Johnaon^s  Dtotuman/ 
is  this :  '^  State  of  owning  or  having  in  one's 
hands  or  power ;  property  "  ;  and  that 
with  in  some  cases  slight  modificationa 
has  been  repeated  in  every  subsequent 
dictionary  which  I  have  been  able  to  con- 
sult. I  think  that  the  fine  distinction 
between  such  words  as  "possession," 
"  property,"  and  "  ownership  "  is  not  one 
which  would  be  present  to  the  mind  of  a 
layman,  and  I  do  not  think  that  the  words 
"in  my  possession"  were  used  by  the 
testatrix  with  reference  to  the  distinction 
which  lawyers  draw  between  property 
in  possession  and  reversion.  I  think 
the  true  view  is  that  by  this  gift  the  tes- 
'tatrix  intended  to  dispose  of  her  whole 
personal  estate  which  was  not  specifically 

(9)  Johns.  54. 
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defendant, 


-Soliciton  —  Lee  k  Pembertons ;  Pritchard, 
Eoglefield  8c  Co.,  agents  for  Simpson,  North, 
Harley  dc  Birkett,  Liverpool. 

IRe^orted  hy  W.  A.  G.  Woods,  Esq., 
Barrisief^-at'Larv. 


WiCHy   J.  *) 

399.  [ 

},11,18.) 


RAPHAEL,  In  re  ; 
SALOMON,  ex  parte. 


£[SKBWICH,  J.  ' 

1899. 
Feb.  10, 

Solicitor  and  Client — Costs — Taxation 
— Pauper  LiUgant  in  Hotise  of  Lords — 
Utiles  of  Supreme  Court,  1883,  Order 
XVI.  rules  22-31. 

There  is  nothing  in  the  Rules  of  the 
-Supreme  Court  to  prevent  a  litigant,  who 
is  suing  in  the  House  of  Lords  in  forma 
pauperis,  from  retaining  a  solicitor  in  the 
ordinary  way ;  and  when  this  has  been 
done,  the  solicitor  will  be  entitled  to  have 
his  costs  of  the  proceedings  paid,  after 
taxation  as  between  solicitor  and  client. 

The  applicant,  Balph  Raphael,  had 
-acted  as  solicitor  to  Aron  Salomon  since 
the  year  1892  down  to  his  death  in  1897. 

In  1892  Aron  Salomon,  who  was  a 
leather  merchant  and  export  boot  manu- 
£eu^m'er  by  trade,  tamed  his  business 
into  the  company  of  "Aron  Salomon  k 
Co.,  Lim."  The  memorandum  of  associa- 
tion was  signed  by  Aron  Salomon,  his 
^fe,  daughter,  and  four  sons  as  holders  of 
one  share  each.  Debentures  were  issued, 
bat  no  other  shares  except  those  above 
mentioned.  A  debenture- holder's  action 
was  commenced  in  October,  1893,  and  in 
the  same  month  a  winding-up  order  was 
made  on  the  petition  of  an  unsecured 
creditor.  R.  Raphael  acted  as  solicitor 
throughout  the  proceedings  in  the  deben- 
ture-holder's action  of  Broderip  v.  Salomon 
[1896],*  the  result  of  which  was  that  there 
was  a  personal  judgment  against  Aron 
Salomon  for  7,7332.  8^.  M,,  and  he  was 
reduced  to  poverty.  Being  desirous  of 
appealing  to  the  House  of  Lords  he  pre- 
•seated  a  petition  for  leave  to  sue  infofrma 

(1)  «4  L.  J.  Ch.  689 ;  [18D5]  2  Ch.  323. 


pauperis,  supported  by  an  affidavit  stating 
that  he  was  not  worth  more  than  61,,  and 
the  subject-matter  of  the  appeal.  This 
petition  was  considered  by  the  Appeal 
Committee  of  the  House  of  Lords,  and 
leave  to  appeal  in  forma  pauperis  greaited. 

There  were  no  rules  or  regulations  in 
the  House  of  Lords  as  to  the  employment 
of  solicitors  or  counsel  by  pauper  litigants. 

In  December,  1896,  the  House  of  Lords 
reversed  the  decision  of  the  Court  of 
Appeal  —  Salomon  v.  Salomon  (t  Co, 
[iS96]  ^ — and  costs  were  given  against 
the  company  on  the  scale  allowed  by  the 
House  in  the  case  of  appeals  by  paupers. 

Aron  Salomon  died  in  April,  1897,  and 
his  son  Emanuel  Salomon  took  out  admi- 
nistration to  his  father's  estate  and  effects. 
He  presented  a  petition  for  the  delivery 
and  taxation  of  the  bills  of  costs  of  R. 
Raphael  which  had  been  delivered  to 
A.  Salomon,  and  an  order  for  the  taxa- 
tion of  the  same  was  made  in  common 
form. 

R.  Raphael  delivered  his  bills  of  costs, 
and  the  only  question  calling  for  notice 
arose  in  respect  of  items  in  the  appeal  to 
the  House  of  Lords.  The  Taxing  Master, 
Mr.  Alexander,  referred  that  part  of  the 
bill  to  Mr.  Taylor,  of  the  Taxing  Depart- 
ment of  the  House  of  Lords.  He  de- 
clined to  tax  the  bill,  as  there  were  no 
rules  of  the  House  of  Lords  regarding 
the  taxation  of  costs  as  between  solicitor 
and  client  in  the  case  of  a  pauper  appel- 
lant, and  he  remitted  the  bill  for  taxation 
to  the  Chancery  Taxing  Master. 

By  his  certificate  dated  November  24, 
1898,  the  Taxing  Master  disallowed  2692. 
in  respect  of  the  costs  in  the  House  of 
Lords  appeal,  on  the  ground  that  only 
out-of-pocket  expenses  could  be  allowed, 
as  a  pauper  could  not  come  to  any  arrange- 
ment about  costs  with  his  solicitor. 

The  Taxing  Master  relied  upon  the 
principle  laid  down  in  the  case  of  Johnson 
V.  Lindsay  d:  Co,  [l89lV 

A  summons  by  R.  Raphael  to  review 
this  taxation  was  now  adjourned  into 
Court. 

Kenyon  Parker,  for  the  summons. — 
This  summons  raises  a  point  wnich  has 

(2)  66  L.  J.  Ch.  35 ;  [1897]  AC.  22. 

(3)  61  L.  J.  Q.B.  90 ;  [1892]  AC.  110. 
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Raphael,  In  be;  Salomon,  ex  parte. 

never  yet  been  expressly  decided — namely, 
how  the  costs  of  a  pauper  litigant  in  the 
House  of  Lords  should  be  taxed  as  be- 
tween himself  and  his  solicitor.  The 
Kules  of  the  Supreme  Court  as  to  pauper 
litigants  (Order  XVI.  rules  22-31)  do 
not  apply  to  the  House  of  Lords,  so  the 
matter  must  be  dealt  with  according  to 
the  ordinary  relationship  of  solicitor  and 
client,  which  existed  between  the  parties. 
There  was  no  special  contract  here,  nor  can 
any  be  inferred.  The  form  in  which  the 
costs  of  the  successful  appeal  in  the  House 
of  Lords  should  be  taxed  was,  no  doubt, 
settled  by  the  case  of  Johnson  v.  Lindsay 
<£•  Go.,^  and  they  were  accordingly  so 
taxed  as  between  party  and  party.  But 
that  case  does  not  affect  the  taxation 
between  a  solicitor  and  his  client;  and 
th  e  Taxing  Master  was  wrong  in  taking  that 
case  for  his  guide  and  in  striking  out  all 
the  items  for  costs  in  the  House  of  Lords 
except  those  for  costs  out  of  pocket.  The 
client,  although  a  pauper,  could  make  any 
bargain  he  pleased  with  his  solicitor  ; 
and  there  is  no  reason  why  a  successful 
pauper  litigant  should  not  pay  his  solici- 
tor's fees,  if  able  to  do  so.  The  reported 
decisions  upon  pauper  litigants  relate  to 
taxations  between  party  and  party,  and 
do  not  touch  this  case.  There  is,  how- 
ever, a  case  of  Richardson  v.  Richardson 
[l895],^  where  Sir  Francis  Jeune  intimated 
his  opinion  that  a  pauper  litigant  could 
sue  his  client  upon  his  retainer,  although 
that  particular  point  did  not  arise  for 
decision  there.  This  taxation  should 
therefore  be  referred  back  to  the  Master, 
with  a  direction  that  he  should  tax  the 
costs  incurred  in  the  House  of  Lords  in 
the  usual  way,  as  between  solicitor  and 
client. 

S.  0,  Buckmaster. — There  is  no  difference 
between  the  practice  of  the  High  Court 
and  that  of  the  House  of  Lords.  There 
is  nothing  in  the  special  orders  of  the 
House  of  Xx)rds  bearing  upon  the  position 
of  a  man  suing  in  forma  pauperis.  This 
expression  has  a  recognised  meaning  in 
the  Courts  below,  as  provided  by  Order 
XVI.  rules  22  to  31.  Where  the  pauper 
is  successful  the  costs  are  to  be  taxed  ''  aa 
in  other  cases."  The  ground  of  the  deci- 
sion of  the  Taxing  Master  was  that  in 
(4)  64  L.  J.  P.  119;  [1895]  P.  276. 


point  of  principle  it  was  wrong  that  a 
pauper  should  be  entitled  to  recover  costs 
against  the  other  side,  which  costs  he  was 
not  liable  to  pay  to  his  own  solicitor. 
The  history  of  the  rule  as  to  the  taxation 
of  the  costs  of  a  plaintiff  suing  in  forma 
pauperis  was  discussed  in  Carson  v. 
FickersgiU  [1885].* 

Then  the  House  of  Lords  in  Johnson  v. 
Lindsay  dc  Co?  has  said  that  the  successful 
pauper  cannot  recover  any  costs  beyond 
such  costs  as  he  would  be  entitled  to  in 
the  Courts  below.  So  the  costs  as  be- 
tween solicitor  and  client  must  be  taxed 
upon  the  same  principle.  The  result  of 
the  argument  on  the  other  side  would  be 
that  if  the  pauper  is  successful  in  the 
appeal  in  the  House  of  Lords  he  would 
have  to  pay  his  solicitor  about  twice  as 
much  as  anybody  else,  as  the  solicitor 
would  be  entitled  to  get  from  him  the 
whole  of  his  profit  costs,  not  a  penny  of 
which  the  pauper  could  himself  get  from 
the  other  side.  The  result  would  be  that 
instead  of  the  client  getting  a  benefit  from 
suing  in  forma  pauperis^  he  would  be  at  a 
distinct  disadvantage  if  he  succeeded.  As 
a  fact,  there  is  still  a  considerable  sum  due 
to  Mr.  Raphael,  and  the  decision  of  the 
Court  of  Appeal  only  relieved  Mr.  Salo- 
mon from  paying  7,700/.,  and  gave  him 
nothing. 

These  costs  were  therefore  properly 
disallowed,  according  to  the  practice. 

Kenyon  Parker  replied. 

Kekewich,  J. — ^A  novel  and  interest- 
ing point  on  the  important  question  of 
costs  arises  in  this  way.  The  order  of 
Mr.  Justice  Vaughan  Williams,  affirmed 
by  the  Court  of  Appeal  in  the  case  which 
is  known  as  the  '*  One  Man  Company " 
case — Broderip  v.  Salomon  * — ^reduced 
Mr.  Aron  Salomon  to  poverty,  and  de- 
prived him  of  all  he  had  in  the  world. 
He  carried  the  case  to  the  House  of  Lords, 
and  there  he  was  allowed  to  sue  in  forma 
pauperis  as  an  appellant.  By  the  a&davit 
which  he  presented  to  the  House  in  sup- 
port of  his  petition,  and  which  was  con- 
sidered by  the  Appeal  Committee,  he 
swore  that  he  was  not  worth  more  than 
bL  except  his  wearing  apparel  and  the 
subject-matter  of  the  app^.  On  that  he 
(6)  64  L.  J.  Q.B.  484 ;  14  Q.B.  B.  869. 
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was  allowed  to  appeal  in  forma  pauperis, 
and  the  result  was  that  he  succeeded  in 
his  appeal ;  and  though  he  was  not  thereby 
made  a  wealthy  man,  he  was  rehabilitated 
and  removed  from  the  list  of  paupers. 
That  being  so,  he  was  entitled,  of  course, 
as  a  successful  appellant  to  certain  costs 
from  the  unsuccessful  respondents  ;  and 
these  costs  were  necessarily  paid  according 
to  the  rules  laid  down  by  the  House  in 
the  case  of  Johnson  v.  Lindsay  d;  Co.^  Their 
Lordships  in  that  case  laid  down  the  rule 
thus  :  '*  1.  The  fees  of  this  House  are  to  be 
disallowed.  2.  Also  the  fees  of  counsel. 
3.  The  solicitor  to  have  his  costs  out  of 
pocket,  with  a  reasonable  allowance  to 
cover  office  expenses,  including  clerks." 
That  is  all  which  Mr.  Aron  Salomon  was 
entitled  to  recover  from  the  unsuccessful 
respondents,  who  were  ordered  by  the 
House  of  Lords  to  pay  his  costs. 

Then  Aron  Salomon's  solicitor  says  that 
he  is  entitled  to  recover  from  Aron  Salo- 
mon— or  his  estate,  he  being  dead — the 
ordinary  costs  which  a  solicitor  is  entitled 
to  charge — ^that  is,  costs  to  be  taxed  as 
between  solicitor  and  client.  It  is  strange 
that  there  is  no  direct  authority  upon 
the  point  at  all.  The  orders  of  the 
Supreme  Court  do  not  help  me  except  so 
far  as  they  may  be  treated  as  founded 
upon  justice,  after  long  consideration  by 
many  learned  Judges.  They  are  not 
binding  upon  the  House  of  Lords,  and 
they  do  not  apply  to  costs  in  the  House 
of  Lords ;  and  I  cannot  possibly  say  that 
because,  if  this  had  been  an  action  in  this 
Court,  Mr.  Kaphael  would  have  been 
entitled  to  recover  no  costs,  therefore  he 
is  not  entitled  to  recover  costs  incurred  in 
the  House  of  Lords.  On  that,  Johnson  v. 
Lindsay  dh  Co.  ^  does  not  help  me  in  the  least, 
and  I  do  not  think  I  can  pay  any  attention 
to  the  allegations  urged  on  behalf  of  the 
petitioners,  as  set  out  in  the  report.  If  I 
could  take  these  to  be  true,  it  would  dispose 
of  the  case,  for  it  is  there  stated  as  follows  : 
"  It  was  urged  on  behalf  of  the  petitioners 
that  in  the  case  of  a  pauper  appellant  in 
this  House  the  fees  of  the  House  are  not 
required  from  him  and  he  obtains  the 
services  of  counsel  and  solicitor  without 
remuneration ;  that  if  the  appeal  is  dis- 
missed no  costs  are  given  against  him ; 
and  that  if  when  the  appeal  is  successful 
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the  appellant's  costs  are  allowed  and  are 
taxed  upon  the  principle  hitherto  in  force 
in  the  House  the  respondent  has  to  pay 
when  he  loses  and  not  be  paid  when  he 
wins,  and  moreover  has  to  pay  the  appel- 
lant's costs — not  of  suing  as  a  pauper  but 
of  winning  as  a  pauper."  It  is  strange 
that  there  is  a  statement  there  not  only 
that  the  fees  of  the  House  are  not  charged, 
but  that  the  pauper  obtains  the  services 
of  counsel  and  solicitor  without  remune- 
ration. If  that  was  true  it  would  dispose 
of  the  case  before  me,  but  I  have  found 
no  proof  of  it  anywhere.  For  the  like 
reason  I  cannot  find  much  to  guide  me  in 
the  otherwise  instructive  case  of  Carson  v. 
FickersgUl,^  because  that  is  a  decision  re- 
specting the  application  of  the  Kules  of  the 
Supreme  Court ;  and  it  was  there  held  that 
a  successful  plaintiff  in  an  action  in  forma 
pauperis  before  a  Judge  and  jury  was  en- 
titled upon  taxation,  as  against  the  de- 
fendant, to  costs  out  of  pocket  only,  and 
could  not  be  allowed  anything  for  remu- 
neration to  his  solicitor  or  fees  to  counsel. 
The  fact  that  it  was  tried  by  a  jury  was 
much  discussed,  and  it  went  entirely  on 
the  rules,  and  did  not  touch  upon  the 
principle.  The  rules  seem  to  me  to  be 
based  upon  this— that  when  a  man  sues 
in  forma  pauperis  in  the  Supreme  Court 
he  has  counsel  and  solicitor  assigned  to 
him,  and  that  makes  all  the  difference ; 
they  are  assigned  on  certain  terms  which 
bind  them  as  much  as  they  bind  him.  So 
I  am  left  without  authority,  and  I  have 
to  consider  the  matter  upon  general 
principles. 

On  reflection,  the  real  question  seems  to 
me,  what  was  the  contract  between  Aron 
Salomon  and  his  solicitor,  Mr.  Raphael, 
when  Mr.  Baphael  accepted  the  client's 
retainer  to  conduct  the  appeal  in  the 
House  of  Lords  ?  Am  I  to  invent  a 
special  contract  arising  entirely  on  the 
fact  that  the  client  was  suing  as  a  pauper? 
If  so,  it  would  be  a  contract  which,  in 
substance,  would  say  this  :  ^'  That  whereas 
but  for  a  special  contract  the  retainer 
would  entitle  the  solicitor  to  charge  his 
client  in  the  ordinary  way — that  is,  that  the 
costs  shotdd  include  profit  costs,  subject  to 
taxation — yet,  because  he  is  suing  as  a 
pauper,  the  client  is  not  to  be  liable 
in  that  or  any  other  manner,  but  only 
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according  to  a  special  contract  depending 
upon  the  fact  that  he  sues  as  a  pauper.'' 
Why  should  I  invent  such  a  contract  for 
the  occasion  ?  Why  should  I  not  say  that 
when  Mr.  Raphael  acted  for  Mr.  Aron 
Salomon  he  acted  for  him  as  solicitor  in 
the  ordinary  way?  Why  should  I  say 
that  the  retainer  did  not  proceed  upon 
the  ordinary  rules  1  There  is  no  autho- 
rity upon  the  point,  as  I  have  said  ;  hut 
there  is  a  very  useful  case  before  Sir  F. 
Jeune,  in  which  he  expressed  an  opinion, 
subject  no  doubt  to  revision,  if  the  actual 
point  came  before  him,  that  a  solicitor 
could  sue  his  pauper  client  on  his  retainer. 
That  case  was  Richardson  v.  Richardson.^ 

There  had  been  an  action  in  the  Divorce 
Court,  and  the  petitioner,  suing  in  forma 
pauperis^  had  obtained  a  verdict  for  30^. 
damages,  and  a  decree  nisi  with  costs 
against  the  co-respondent ;  and  the  ques- 
tion there  was  not  what  the  solicitor  was 
to  obtain  from  the  pauper  client,  but  what 
the  co-respondent  was  to  pay  to  the 
pauper  petitioner.  It  was  argued,  not  at 
great  length,  but  authorities  were  cited, 
and  Sir  F.  Jeune  reserved  judgment.  He 
subsequently  gave  a  very  instructive  judg- 
ment upon  the  point  as  to  the  difference 
between  the  assignment  of  a  solicitor 
to  a  pauper,  and  the  retainer  of  a  solici- 
tor by  him  ;  and  he  makes  these  ob- 
servations :  **  It  follows,  I  think,  that 
there  is  nothing  to  prevent  counsel  or  a 
solicitor  being  retained  by  a  pauper  and 
receiving  from  him  such  fees  as  he, 
perhaps  by  the  aid  of  friends,  may  be  able 
to  pay,  and  this  is  the  effect  of  the  opinion 
given  by  the  Attorney-General  (Sir 
Richard  Webster)  in  1890.^  Whether  a 
solicitor  not  assigned  by  the  Court,  but 
employed  by  the  pauper,  could,  if  he 
thought  it  worth  while,  sue  his  client  on 
a  retainer,  it  is  not  necessary  to  decide  ; 
but  my  present  opinion  is  that  he  could.  * 
Of  course  that  opinion  is  not  binding 
upon  me,  and  is  not  really  a  judicial  de- 
cision, but  it  is  a  valuable  and  instructive 
opinion  of  a  learned  Judge  not  upon  the 
particular  point  before  him,  but  in  an 
action  which  involved  a  long  disquisition 
on  the  subject  of  costs  when  a  man  sues 
in  forma  pauperis. 

That  view  seems  to  me  consonant  with 
(6)  90  L.  T.  Journal,  p.  79. 


justice  and  common  sense.     We  may  trast 
solicitors  in  general,  when  they  accApt  a 
retainer  from  a  pauper,  not  to  sue  him  on 
the  retainer.     If  the  sense  of  honour  will 
not  prevent  them  from  suing  and  recover- 
ing judgment,    their  own  interest  will, 
because,  if  they  have  acted  for  a  pauper, 
they  are  not  likely  to  spend  money  in 
obtaining  judgment  against  him.      But 
does  that  operate  to  prevent  a  solicitor 
and  client  from  making  a  contract  in  the 
usual  way,  and  leaving  the  client  bound 
to  pay  if,  perchance,  he  is  able  to  do  so  t 
I  wish  it  to  be  understood  that  I  do  not 
think  it  would  be  a  proper  contract  to 
infer  that  the  solicitor  should  not  be  paid 
unless  he  succeeds,   or  that  the   client 
will  pay  the  expenses,  if^  fortunately,  he 
ever  has  the  means  to  do  so,  or,  as  it  is 
expressed  in  an  old  book  referred  to  by 
Sir  Francis  Jeune,   **cui»  <id    uberiores 
fortunas   pervenerit"      I   do   not    think 
that  is  the  contract  here.     I  think  it  is 
the  ordinary  one  that  the  client,  from  the 
moment  of  the  retainer,  is  bound  to  pay 
the  costs,  even  though   he  has  not  the 
means  to  pay.     That  is  agreeable  to  the 
ordinary  practice.     I  venture  to  say  that 
solicitors    are    constantly    accepting    re- 
tainers from  clients,  who,  to  their  know- 
ledge, will  not  be  able  to  pay,  and  they  do 
so  partly  from  kindness  and  partly  from 
their  habit  of  taking  the  rough  with  the 
smooth.     Because  a  solicitor  knows  that 
his  client  is  impecunious,  it  would  be  very 
hard  that  it  should  be  said  that  he  could 
not  sue  his  client  for  his  costs,  if  he 
thought  fit  to  do  so.     And  for  this  pur- 
pose there  is  no  distinction  between  a 
man  in  that  impecunious  position  and  one 
who  is  permitted  by  the  House  of  Lords 
to  sue  in  forma  pauperis. 

[His  Lordship  then  went  into  the  facts 
as  to  a  testimonial  which  was  got  up  to 
Mr.  Raphael,  and  said  that  he  did  not 
think  that  was  enough  to  alter  the  con- 
tract, if  his  view  of  it  was  correct.] 


Solicitors^Ralph  Raphael  k  Co.;  Harris  Sc 
Chetham. 


[Reported  by  O,  Maean,  JSeq,, 
Barriiter-at-Law. 
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Jan.27;28A  hodgson, /n  r. ; 

F  b  25      r       i>^*'i'EY  V.  HODasoN. 
March  4.    J 

Power — Appointment — Married  Woman 
— Will — Intention  to  Fay  Husband  a  Debt 
— Assets  for  Payment  of  Debts — Married 
Women's  Property  Act,  1882  (45  d:  46  Vict, 
c.  75),  s.  4. 

If  a  married  woman,  in  exercise  of  a 
general  power  of  appointment  by  will,  gives 
a  legacy  in  discharge  of  a  debt  due  from  Jier 
husband  to  the  legatee,  which  is  unpaid  at 
her  death  biU  is  afterwards  paid  by  her  hus- 
band, iJie  amount  of  the  legacy  is  under 
section  4  of  the  Married  Women's  Property 
Act,  1882,  made  assets  liable  for  the  testa- 
trix's debts. 

It  makes  no  difference  that  the  debt  is 
^jorongly  described  as  due  from  the  testatrix 
\fthe  Court  is  satisfied  that  she  teas  refer- 
ring  to  her  husband's  debt. 

By  a  settlement  made  on  the  marriage 
of  Juliet  Hodgson,  the  testatrix  in  this 
action,  with  the  defendant  Nathaniel  Henry 
Hodgson,  the  income  of  one  moiety  of  the 
trust  fands  was  settled  upon  N.  H. 
Hodgson  in  the  event  of  his  surviving  his 
wife ;  and  she  was  given  a  special  power 
in  the  like  event  to  appoint  by  will  that 
the  income  of  the  other  moiety  should  be 
paid  to  her  husband  for  life ;  and  a  general 
power,  in  the  event  of  there  being  no 
children  (which  happened),  to  appoint  by 
will  the  capital  of  the  settlement  funds  to 
«uch  persons  as  she  should  think  fit. 

By  her  will  dated  January  10,  1894, 
the  testatrix  recited  both  the  powers  con- 
tained in  the  settlement  and  proceeded  : 

'^  In  exercise  of  the  power  so  given  or 
reserved  to  me  by  the  said  marriage 
settlement  I  appoint  that  the  trustees 
for  the  time  being  thereof  shall  imme- 
<iiately  after  my  decease  raise  out  of  the 
moiety  of  the  funds  estate  and  property 
•comprised  therein  to  the  income  of  which 
my  husband  is  not  so  entitled  for  his  life 
after  my  decease  as  aforesaid  a  sum  of 
money  sufficient  to  pay  my  funeral  and 
testamentary  expenses  and  duties  includ- 
ing ihe  duties  on  the  legacies  and  annuities 
hereinafter  mentioned  and  pay  the  same 


to  my  executors  hereinafter  named  for 
the  purposes  aforesaid  and  shall  also  ndse 
and  pay  thereout  the  following  legacies — 
namely,  to  my  friend  Georgina  Margaret 
Beswick  Darley  1,1  OOZ.  in  satisfaction  of 
a  debt  to  that  amount  due  from  me  to 
her." 

The  testatrix  then  gave  some  further 
legacies,  and  in  further  exercise  of  the 
power  given  to  her  by  the  settlement 
appointed  that  the  trustees  (subject  an 
aforesaid)  should  pay  the  whole  of  the 
income  of  the  said  moiety  of  the  said 
funds,  estate  and  property  to  her  husband 
if  he  should  survive  her  during  his  life. 

The  testatrix  died  on  July  9,  1896.  An 
action  for  the  administration  of  her  estate 
was  brought  by  Mrs.  Darley,  and  the 
usual  administration  order  was  made  on 
December  2,  1895.  Judgments  had  been 
obtained  in  the  testatrix's  lifetime  against 
her  separate  estate  for  sums  consider- 
ably exceeding  its  amount,  and  the  con- 
duct of  the  action  was  given  to  creditors. 

It  was  decided  in  the  action  that  the 
appointment  of  a  life  interest  to  the  tes- 
tatrix's husband  was  an  exercise  of  the 
special  power. 

By  the  order  on  further  consideration 
made  March  1,  1898,  it  was  declared  that 
the  amount  of  the  funeral  and  testamen- 
tary expenses  of  the  testatrix,  and  a  sum 
equal  to  the  amount  of  the  legacies  ap- 
pointed by  her  will  and  the  duties  thereon, 
and  on  the  said  annuities  thereby  ap- 
pointed, ought  to  be  raised  out  of  the 
moiety  of  the  funds  subject  to  the  trusts 
of  the  marriage  settlement,  in  which  no 
life  interest  was  conferred  by  the  settle- 
ment on  the  defendant  N.  H.  Hodgson, 
and  that  subject  thereto  the  said  N.  H. 
Hodgson  was  entitled  to  the  income  of 
the  said  moiety  for  his  life,  and  that  the 
whole  settlement  funds,  subject  to  his  life 
interest  in  the  part  thereof  not  so  raised, 
were  liable  for  the  testatrix's  debts.  And 
an  enquiry  was  directed  what  was  the 
total  sum  which  ought  to  be  raised  as 
aforesaid. 

It  appeared  that  there  was  no  debt  due 
from  the  testatrix  to  Mrs.  Darley,  but 
that  1,100^.  was  due  from  the  testatrix's 
husband  at  the  time  of  her  death.  This 
debt  was  paid  by  the  testatrix's  husband 
to  Mrs.  Darley  on  May  4,  1898,  and  a 
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further  claim  for  interest  was  settled  by 
him  soon  afterwards. 

This  was  a  summons  taken  out  by 
N.  H.  Hodgson,  the  testatrix's  husband, 
for  a  declaration  that  the  legacy  of  1,100/. 
mentioned  in  the  testatrix's  will  ought 
not  to  be  treated  as  an  eflfective  legacy  or 
included  in  the  sum  to  be  raised  under  the 
order  on  further  consideration. 

Vernon  Smith,  Q.C.,  and  A,  W.  Rotvden, 
for  the  applicant. — The  question  is  whether 
there  is  such  a  valid  appointment  of  the 
1,100/.  as  to  make  it  part  of  the  testatrix's 
estate  for  all  purposes. 

In  the  first  place  there  was  no  valid 
appointment  at  all.  The  intention  of  the 
testatrix  was  to  pay  her  debt,  and  as  there 
was  no  debt  in  existence  the  appointment 
fails.  Howe,  In  re  ;  Pike  v.  Uamlyn  [l897],' 
shews  that  an  erroneous  recital  of  a  debt 
prevents  the  legacy  taking  effect,  unless 
the  will  indicates  an  intention  of  bounty 
apart  from  payment.  Here  there  is  no 
such  intention  indicated. 

Even  if  the  appointment  were  originally 
good,  Mrs.  Darley  could  not  take  the 
money  twice  over.  Payment  of  the  debt 
destroys  the  legacy — Fletcher,  In  re; 
GiUinga  v.  Fletcher  [iBSs].^ 

The  &ct  that  the  debt  was  really  the 
husband's  cannot  make  any  difiference  in 
this  respect. 

Where  an  appointed  legacy  fails  by  the 
death  of  the  appointee  in  the  testatrix's 
lifetime  the  legacy  is  not  made  assets — 
Boyd,  In  re;  Kelly  v.  Boyd  [l897],^  and 
Daviee^  Trusts,  In  re  [ls7i]^ — unless  the 
will  shews  a  clear  general  intention  to 
make  the  fund  the  testatrix's  own  for  all 
purposes.  The  appointment  of  an  executor 
is  not  enough — Thurston,  In  re  ;  Thurston 
V.  Evans  [isse].^  Coxen  v.  Rowland 
[1893],^  where  such  an  intention  was  held 
to  be  indicated,  is  very  different  from  the 
present  case,  and  shews  how  much  is  re- 
quired to  prove  such  an  intention. 

This  is  a  case  of  a  married  woman 
exercising  a  power;  the  property  is  not 

(1)  67  L.  J.  Ch.  87 ;  [1898]  1  Ch.  163. 

(2)  57  L.  J.  Ch.  1032  ;  38  Ch.  D.  373. 

(3)  66  L.  J.  Ch.  614 ;  [1897]  2  Ch.  2H2. 

(4)  41  L.  J.  Ch.  97 ;  L.  R.  13  Eq.  163. 
(6)  55  L.  J.  Ch.  664 ;  .32  Ch.  D.  508. 
(6)  63  L,  J.  Ch.  179;  [1894]  1  Ch.  406. 


made  hers  unless  the  power  is  vahdly 
exercised — Armstrong,  In  re  ;  Gilchrist, 
ex  parte  [l886]^ — and  creditors  have  no 
equity  to  have  the  want  of  execation 
supplied — Holmes  v.  CoghiU  [isoe].* 

Henry  Teri'dl,  Q.C.,  and  A.  Adams,  for 
the  creditors. — The  question  is  whether 
the  appointment  is  satisfied  by  the  pay- 
ment of  the  debt  by  the  husband.  If  the 
power  was  once  executed,  that  payment 
cannot  make  any  difference.  The  Married 
Women's  Property  Act,  1882,  s.  4,  pro- 
vides that  the  execution  of  a  general 
power  by  will  by  a  married  woman  shall 
have  the  effect  of  making  the  property 
appointed  liable  for  her  debts.  In  the 
case  of  a  lapsed  appointment,  the  ap- 
pointed fund  can  be  resorted  to  in  the 
case  of  an  insolvent  estate — see  Bomer,  J.'s, 
judgment  in  Boyd,  In  re.^  But  it  was 
said  that  there  is  no  appointment  at  all, 
and  Thurston,  In  re,^  was  cited ;  but  that 
turned  upon  the  question  whether  the 
testatrix  had  intended  to  make  the  fund 
her  own  for  all  purposes.  Since  the 
Married  Women's  Property  Act,  1882,  it 
is  not  necessary  to  shew  such  an  intention. 
It  is  enough  that  she  executed  the  power. 
Nothing  that  happened  after  her  death 
could  affect  the  execution. 

Vernon  Smith,  Q.G,,  in  reply.— The 
claim  of  the  creditors  can  only  be  through 
the  appointee  as  trustee — WiUiarns  v. 
Lomas  [i852]  ^ — ^and  he  can  only  be  trustee 
of  what  he  receives  under  the  appoint- 
ment. Mrs.  Darley  never  could  receive 
anything  under  the  appointment. 

North,  J. — When  this  case  was  before 
me  in  chambers,  I  came  to  the  conclusion 
that  when  the  testatri.x  spoke  of  the  debt 
due  from  her  to  Mrs.  Darley,  she  was 
really  referring  to  her  husband's  debt, 
and  she  made  the  appointment  for  the 
purpose  of  discharging  that  debt.  At  the 
time  of  her  death  this  debt  was  unpaid ; 
it  was  still  a  subsisting  debt,  and  I  have 
not  therefore  to  consider  what  would  have 
been  the  effect  on  the  appointment  if  the 
debt  had  been  paid  in  her  lifetime.  At 
the  date  of  her  death  the  appointment 
was  clearly  good.     Her  husband  after- 

(7)  55  L.  J.  Q.B.  578  ;  17  Q.B.  D.  521. 

(8)  12  Ves.  206. 
(9>  16  Beav.  1. 
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wards  paid  the  debt.  It  is  said  on  his 
behalf  that  this  payment  put  an  end  to 
the  appointment  altogether.  It  may  be 
that  after  that  the  appointee  could  not 
have  taken  the  money,  but  I  cannot  say 
that  the  subsequent  payment  of  the  debt 
prevented  the  appointment  being  a  good 
exercise  of  the  power,  when  it  was  un- 
doubtedly good  at  the  time  when  the  will 
came  into  operation.  In  my  opinion  the 
appointment  is  still  effectual,  and  comes 
within  section  4  of  the  Married  Women's 
Property  Act,  1882,  which  makes  the 
appointed  fund  liable  for  the  payment  of 
the  testatrix's  debts  in  the  same  manner 
as  her  separate  estate  is  made  liable  under 
the  Act. 

1  felt  a  difficulty  in  the  course  of  the 
argument  from  the  cases  which  have 
decided  upon  the  construction  of  the  Act 
that  a  married  woman's  after-acquired 
separate  estate  is  only  liable  to  her  debts, 
if  she  possessed  some  separate  estate  at 
the  time  when  they  were  contracted.  But 
it  is  clear,  from  the  order  on  further  con- 
sideration, that  the  testatrix  had  other 
separate  estate,  so  that  difficulty  does  not 
arise. 

The  appointment  therefore  in  my 
opiuion  made  this  1,100Z.  assets  for  the 
payment  of  the  testatrix's  debts,  after 
application  of  her  separate  property  liable 
for  that  purpose.  I  understand,  however, 
that  the  whole  of  the  estate,  with  this 
sum  added,  is  insufficient  for  their  pay- 
ment, so  that  no  question  arises  as  to  any 
balance. 


Solicitors — Patersons,  Snow,  Bloxam  &  Kinder, 
agents  for  (Jardiner  &  Jeffery,  Bradford,  for 
applicant ;  Bell,  Brodrick  &  Gray,  for  re- 
spondents. 


[lirparted  by  J.  li.  Broohe,  Esq., 
BarrUter-at-Lajv, 


s,  L.  J.  ( 


HASTINGS 

(lord)  t;. 

NORTH- 
EASTERN 
RAILWAY. 


[IN  THE  COURT  OF  APPEAL.] 
LiNDLEY,    M.R, 
RiGBY,  L.J. 

Vaughan  Williams, 
1899. 
Jan.  31.     Feb.  2,  3 
March  7. 

Deed — Construction — Ancient  Document 
— Usage — Contemporanea  Expositio — Co- 
venant— Wayleave — Incorporeal  Heredita- 
ment—Licence— Rent — RigM  to  Receive — 
Reversioner — Landlord  and  Tenant — 32 
Hm.  8.  c.  34. 

The  doctrine  of  interpretation  of  ancient 
documents  by  contemporanea  expositio  does 
not  apply  to  a  deed  which  is  forty-five 
years  old  and  unambiguous^  aWiough  the 
parties  to  it  have^  during  the  whole  of  that 
periodf  acted  under  a  misappreliension  of 
the  meaning  of  its  provisions. 

Where  a  wayleave  over  freehold  land  is 
granted  for  a  term,  with  a  right  to  make  a 
railway,  in  consideration  of  a  covenant  to 
make  a  periodical  payment  to  the  grantor, 
his  heirs  and  assigns — such  periodical 
payment  being  regulated  by  the  amount  of 
trajfficy  although  soms  part  of  the  traffic 
might  not  pass  over  the  grantor's  land — the 
interest  conferred  by  Vie  grantor  is  not  a 
mere  licence,  but  an  incorporeal  heredita- 
ment capable  of  being  inherited  or  assigned. 
The  right  to  receive  the  sum^  payable  under 
the  covenant  accordingly  runs  with  the 
oumership  in  fee  of  the  land,  and  may  be 
enforced  by  the  successors  in  title  of  tJie 
original  grantor. 

Decision  of  Byrne,  J.  (67  L.  J.  Ch. 
590 ;  [1898]  2  Ch.  674),  affirmed. 

Appeal  from  a  decision  of  Byrne,  J. 
(reported  67  L.  J.  Ch.  590;  [1898]  2  Ch. 
674). 

The  plaintiff  claimed  payment  from  the 
defendant  company  of  3«.  per  ten  (of  forty- 
five  tons)  for  coal  conveyed  over  a  portion 
of  the  Morpeth  Branch  Railway,  and 
shipped  at  the  port  of  Blyth,  and  for  an 
account  of  coal  so  conveyed  and  shipped. 
The  case,  which  turned  chiefly  upon  the 
construction  of  a  deed  of  1854,  is  reported 
in  the  Court  below  on  the  question 
whether  the  plaintiff  as  reversioner  wa& 
entitled  to  sue,  or  whether  the  legal  per- 
sonal representatives  of  the  grantor  ought 
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to  have  been  plaintiffs.  On  this  point 
Byrne,  J.,  decided  in  favour  of  the  plain 
tiff.  On  the  appeal  the  point  was  taken 
that,  inasmuch  as  these  rents  had  never 
been  paid,  the  deed  must  be  treated  as  an 
ancient  document  and  construed  accord- 
ing to  the  usage  of  the  parties. 

The  facts  were  as  follows : 

The  Bljth  and  Tyne  Railway  Co.  was 
incorporated    by  Act  of   Parliament  in 

1852,  with  power  to  construct  a  railway 
from  a  quay  adjoining  the  river  Blyth  to 
certain  points  on  the  river  Tyne.  This 
line  was  duly  made  and  passed  for  about 
a  fourth  of  its  length  through  lands  be- 
longing to  Jacob  Lord  Hastings,  as  owner 
in  fee,  who   by  a    deed  dated  May  20, 

1853,  granted  and  demised  to  the  com- 
pany a  wayleave  over  all  such  parts  of  the 
railway  authorised  by  the  Act  as  were 
constructed  on  his  land  for  one  thousand 
years  from  1845  at  certain  rents. 

By  an  agreement  of  May  21,  1853,  the 
company  agreed  to  execute  a  lease  in  the 
terms  of  the  lease  of  May  20,  and  Lord 
Hastings  withdrew  his  opposition  to  a  new 
bill  of  the  company  which  was  then  before 
Parliament  and  was  passed  in  the  same 
year.  In  1854  the  company  applied  to 
Parliament  for  further  powers  in  order  to 
construct  a  branch  line  which  also  would 
pass  over  the  land  of  liord  Hastings.  By 
an    agreement    under  seal    of   May   18, 

1854,  Lord  Hastings  and  the  company 
covenanted  that  after  the  passing  of  the 
bill  the  former  would  by  indenture  grant, 
and  the  latter  accept, "  a  grant  of  wayleave, 
and  right  and  liberty  of  way  and  passage 
in,  through,  over,  and  along  "  certain  lands 
of  Lord  Hastings,  and  that  the  indenture, 
except  only  so  far  as  the  parties  thereto 
might  otherwise  agree,  should  be  as  fol- 
lowed. The  agreement  of  May  18,  1854, 
then  set  out  the  proposed  indenture  in  full, 
and  it  was  upon  the  terms  of  this  proposed 
indenture  (which  was  never  executed)  that 
the  question  of  construction  depended. 
By  it  Lord  Hastings,  in  consideration  of 
rents  reserved,  granted  to  the  company 
and  their  assigns  full  wayleave  or  right 
of  way  and  liberty  to  make  the  railway 
over  parts  of  his  land.  To  have  and  to 
hold  the  said  wayleave  and  premises  at 
certain  rents,  "  and  yielding  and  paying 
on  coals,  coke,  culm,  and  cinders,  con- 


veved  over  and  along  any  part  of  the 
railways  comprehended  in  the  Blyth  and 
Tyne  Railway  Consolidations  and  Exten- 
sions Act,  1854  *'  (the  Act  in  contempla- 
tion), '^  and  which  shall  be  shipped  at  the 
Port  of  Blyth  .  .  .  the  sum  of  Sa,  per 
ten."  There  were  powers  of  distress  and 
entry  in  case  of  non-payment  of  the  rents, 
and  a  covenant  by  the  company  to  pay 
the  same  to  the  grantor,  his  heirs  or 
assigns.  No  machinery  was  provided  for 
ascertaining  the  amount  (if  any)  payable 
in  respect  of  coal  carried  to  Port  Blyth 
over  railways  not  crossing  Lord  Hastings' 
land.  The  bill  became  law  under  the 
above  title.  It  repealed  the  former  Acts 
and  authorised  the  construction  of  other 
railways  which  had  since  been  completed. 
Some  of  these  lines  passed  through  Lord 
Hastings'  land  and  some  did  not.  The 
company  had  recently  conveyed  coals 
along  the  Morpeth  Branch  Railway,  one  of 
their  lines  constructed  under  the  Act  of 
1854,  and  then  by  a  new  line  which 
avoided  Lord  Hastings'  land  for  shipment 
at  Port  Blyth,  and  declined  to  pay  the  3«. 
per  ten  on  the  ground  that  this  coal  had 
not  passed  over  any  part  of  Lord  Hastings' 
land.  It  was  admitted  that  they  never 
had  paid  the  rent  in  respect  of  coal  which 
did  not  pass  over  the  plaintiff's  land,  but 
till  the  construction  of  the  new  line  the 
amount  so  carried  was  unimportant.  The 
company  had  regularly  furnished  accounts 
and  paid  rent  on  coal  &c.  which  did  pass 
over  Lord  Hastings'  land.  In  1874  the 
undertaking  of  the  company,  with  its 
duties  and  liabilities,  was  by  Act  of  Par- 
liament transferred  to  the  North-Eastern 
Railway  Co. 

The  plaintiff  was  the  successor  in  title 
of  Lord  Hastings,  the  grantor,  and  was 
the  owner  of  the  reversion  in  fee  of  the 
lease  to  the  company.  He  brought  an 
action  against  the  North-Eastern  Railway 
Co.,  claiming  an  account  and  payment  of 
the  Za.  per  ten  in  respect  of  coal  &c 
carried  to  Port  Blyth  over  the  Morpeth 
Branch  Railway. 

Byrne,  J.,  held,  on  the  construction  of 
the  deed,  that  the  3^.  per  ten  was  payable 
in  respect  of  the  coals  in  question,  inas- 
much as  it  was  payable  on  coals  carried 
over  "any  part  of  the  railways  compre- 
hended in  the  "  Act  of  1854,  and  shipped 
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at  Fort  Blyth,  and  was  not  limited  to 
coals  which  passed  over  Lord  Hastings' 
land;  that  the  documents  in  question 
were  not  ambiguous,  and  therefore  could 
not  be  treated  as  ancient  deeds ;  and  that 
the  plaintiflf  as  reversioner  was  entitled 
to  sue. 
The  company  appealed. 

Sunnfen  Eady,  Q.C^  Astbury,  Q-O.y  and 
Maekame88,  for  the  appellants. — This  is 
an  ancient  document,  and  its  language  is 
ambiguous ;  the  Court  will  therefore  con- 
strue it  in  the  way  in  which  the  parties 
have  shewn  by  their  course  of  dealing 
that  they  intended  it  to  be  interpreted — 
Wadley  v.  Bayliss  [isu]  *  and  Taylor  on 
Evidence  (9th  ed.),  p.  791.  The  principle 
of  the  rule  is  that  if  the  document  in 
question  is  so  old  that  the  parties  to  it 
are  dead,  as  they  are  here,  and  cannot 
give  evidence,  then  the  acts  of  the  per- 
sons interested  on  both  sides  can  be  re- 
ceived as  evidence  to  construe  an  ambi- 
guity in  the  document.  It  is  of  no 
consequence  whether  the  document  is 
fifty  years  or  a  hundred  years  old  if  all  the 
parties  are  dead. 

[RiOBY,  L.  J. — If  the  parties  were  alive 
they  could  not  give  evidence  for  this  pur- 
pose.] 

They  might  in  some  cases — for  instaoce, 
to  explain  technical  language,  or  the  cir- 
cumstances surrounding  the  deed — 
Elphinstone  on  the  Interpretation  of 
Deeda,  p.  66. 

[Vaughan  Williams,  L. J.,  referred  to 
Boe  d.  Kinglake  v.  Bemas  [lS49].^] 

This  is  tantamount  to  an  action  for 
specific  performance  of  the  agreement  to 
grant  a  lease.  If  the  then  Lord  Hastings 
had  brought  the  action,  the  company 
oould  have  adduced  evidence  to  shew  that 
there  was  an  ambiguity ;  and  that  right, 
combined  with  the  rule  as  to  ancient 
documents,  enables  the  Court  to  decline, 
after  forty-five  years  of  usage  in  one  way, 
to  say  that  the  agreement  ought  to  be 
construed  differently.  The  doctrine  of 
wfUemporanea  exposUio  has  been  applied 
to  an  Act  of  Parliament  of  1865 — Beg. 
V.  St.  Mary^  JaUngton^    Veatry    [i890].* 

(1)  6  Taunt.  752. 

(2;  18  L.  J.  C.P.  128 ;  7  C.  B.  456. 

C3)  59  L.  J.  Q.B.  462  ;  25  Q.B.  D.  523. 


The  rule  is  supported  in  Clyde  Navigation 
Truateea  v.  Laird  [l883]/  although  it  was 
held  that  an  Act  of  1858  was  not 
ancient. 

[They  also  argued  the  question  of  con- 
struction, but  abandoned  the  point  that 
the  plaintiff  was  not  entitled  to  sue.] 

Cozma-Hardy^  Q.C.,  Eve,  Q,C.,  and 
G,  Herideraony  for  Lord  Hastings. — This 
is  not  equivalent  to  an  action  for  specific 
performance.  The  agreement  is  a  formal 
concluded  document,  not  an  executory 
lease.  The  law  of  ancient  documents  has 
nothing  to  do  with  this  case,  and  the 
conduct  of  the  parties  does  not  affect  the 
construction  of  the  agreement — Clifton 
V.  Walmealey  [l794].'^  In  Wadiey  v. 
Bayliaa  ^  there  was  an  act  by  the  occupier 
against  his  interest.  In  Beg.  v.  St.  Mary^ 
lalingUm^  Veatry,^  the  certificate  was  held 
to  be  in  compliance  with  the  Act.  Clyde 
Navigation  Truateea  v.  Laird  ^  is  in  our 
favour.  If  an  ancient  document  cannot 
be  explained  without  looking  at  usage, 
that  may  be  taken  into  consideration ; 
but  this  is  not  an  ancient  deed,  nor  is  it 
ambiguous.  It  was  a  bargain  made  for 
value,  and  all  the  terms  are  fully  ex- 
pressed. 

Sioinfen  Eady^  Q-C,  replied. 

Cur.  adv.  wit. 

LiNDLET,  M.R. — The  question  raised  by 
this  appeal  turns  entirely  on  the  con- 
struction of  a  short  and  apparently  clear 
and  unambiguous  clause  in  an  agreement 
under  seal  dated  May  18,  1854.  The 
defendants,  who  are  the  appellants,  con- 
tend that  this  clause  ought  not  to  be 
interpreted  in  the  sense  which  the  words 
themselves  convey  if  taken  in  their  ordi- 
nary meaning.  They  contend  that  such 
an  interpretation  is  unreasonable,  having 
regard  to  the  position  of  the  parties  and 
to  the  circumstances  under  which  the 
agreement  was  made ;  that  it  is  inconsis- 
tent with  other  clauses  of  the  agreement 
itself;  and  lastly,  that  for  more  than 
forty  years  the  parties  have  acted  upon 
the  agreement  in  the  sense  which  the 
defendants  contend  is  the  real  meaning  of 
the  agreement.  It  is  true  that  the  parties 
interested  have  acted  upon  the  agreement 

(4)  8  App.  Gas.  668,  670,  673. 

(5)  5  Term  Kep.  564. 
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for  more  than  forty  years,  and  their  con- 
duct shews  that  they  always  understood  it 
until  lately  as  meaning  what  the  defen- 
dants contend  it  does  mean.  This  cir- 
cumstance renders  it  necessary  for  the 
Court  to  be  careful  not  lightly  to  come  to 
the  conclusion  that  the  parties  have  been 
for  many  years  labouring  under  a  mistake. 
But  the  agreement  of  1854  cannot  be 
regarded  as  an  ancient  document,  the 
language  of  which  may  not  now  convey 
the  same  meaning  as  it  did  when  written, 
and  the  language  of  which  may  therefore 
be  properly  construed  by  the  light  of  con- 
temporaneous and  long  usage.  WadUy  v. 
Baylisa  ^  was  strongly  relied  upon  by  the 
appellants  in  support  of  their  contention 
that  the  construction  for  many  years  put 
on  the  document  by  the  parties  themselves 
ought  to  be  adopted  by  the  Court  in  pre- 
ference to  the  meaning  which  the  Court 
would  put  upon  it  apart  from  the  conduct 
of  the  parties  themselves.  But  WadUy  v. 
Bayliss  ^  was  the  case  of  an  ambiguous 
inclosure  award,  and  the  acts  of  the  occu- 
piers under  it  were  admissible  against 
them.  The  case  must  be  compared  with 
other  decisions,  such  as  Clifton  v.  Wahna- 
ley,^  which  is  much  more  like  the  present 
case.  On  looking  into  the  authorities  and 
{inter  alia)  GlydA  Navigation  Trustees  v. 
Laird,^  I  have  come  to  the  conclusion  that 
the  rights  of  the  parties  mast  be  decided 
now  as  the  Court  would  have  decided 
them  as  soon  as  the  agreement  became 
binding,  and  before  the  parties  had  shewn 
by  their  conduct  how  they  understood  it. 

I  pass  to  the  agreement  of  May  18, 
1854.  It  is  made  between  Jacob,  then 
Lord  Hastings,  of  the  one  part,  and  the 
Blyth  and  T^ne  Railway  Co.  of  the 
other  part.  The  railway  company's  rights 
and  obligations  under  the  agreement  are 
now  vested  in  the  North-Eastem  Railway 
Co.  The  agreement  is  an  agreement  for 
a  lease  for  a  thousand  years  of  certain 
wayleaves  and  other  rights  over  lands  of 
Lord  Hastings.  But  although  the  agree- 
ment is  not  a  lease,  but  an  agreement  for 
a  lease,  all  the  terms  on  which  the  lease  is 
to  be  granted  are  fully  set  out,  and  nothing 
is  left  for  future  determination  except  the 
exact  definition  or  description  of  the  rail- 
way and  works  which  the  railway  com- 
pany were  to  make  on  Lord   Hastings' 


Railway,  A  pp. 

land.     Everything  else  is  carefully  pro- 
vided for  in  detail.     It  would  not  there- 
fore be  correct  to  treat  this  as  an  execu- 
tory agreement — that  is,  as  a  document 
containing  heads  or  main  terms  to  be 
supplemented  by  other  clauses  and  put 
into  shape  and  possibly  corrected  in  point 
of  language  in  a  more  formal  and  more  care- 
fully prepared  document.     The  agreement 
must  be  construed  as  if  there  were  nothing 
executory  about  it.     [His  Lordship  then 
referred  to  the  facts  and  documents,  and 
said  that    he    agreed   with  the  decision 
of   Byrne,    J.,    that,    on    the    question 
of  construction,  the  sums   claimed  were 
payable  by  the  company.     On  the  point 
whether  the  legal  personal  representative 
of  the  grantor  ought  to  have  sued  for  the 
rents,  or    whether  Lord   Hastings  was 
entitled  to  receive  them,   he  made  the 
following  observations :]    The  last  point 
which  requires  notice  is  that  the  action  is 
not  brought  by  the  proper  party,  and 
that  it  ought  to  have  been  brought  by  the 
legal  personal    representatives  of  Jacob 
Lord   Hastings,  the  covenantee  in  the 
deed   of  May,  1854.     This  is  a  purely 
technical  point,  and  if  a  good  one  would 
only  affect  the  costs  of  tins  action.    The 
answer,  however,  to  this  objection  is  that 
there  is  a  sufficient  privity  of  estate  be- 
tween the  owners  of  the  land  over  which 
the    Tvayleaves    were    granted   and    the 
defendants  to  enable  such  owners  to  sue 
the  defendants  on  their  covenants,  and 
the  3*.  per  ten  is  to  be  paid  for  the  way- 
leaves  and  other  rights  conferred  on  the 
railway  company.     AH  this  has  been  care- 
fully explained  by   Mr.   Justice   Byrne, 
whose  judgment  on  this  point  is  reported, 
and  I  cannot  usefully  add  to  that  judg- 
ment, or  say  more  than  that  I  concur  in 
his  decision  on  this  part  of  the  case.     His 
judgment  is,  in  my  opinion,  correct,  and 
the  appeal  must  be  dismissed  with  costs. 

RiGBY,  L.J.,  and  Vaughan  Williams, 
L.  J.,  concurred.  Appeal  dismissed. 

Solicitors— Williamson,  Hill  &  Co.,  agents  for 
A.  K.  Butterworth,  York,  for  appellants ; 
Horace  Peel,  for  Lord  Hastings. 

IReported  Iry  H.  C,  Baper,  Esq.y 
Barristsr-at'Lafc. 
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17.    BIRKS. 


Will — ConstruGtion — "  Issue  " — Rule  of 
UniformUy, 

There  is  no  rule  of  construction  lohich 
compels  the  Court  to  construe  tfie  word 
"  issue  "  as  meaning  "  children  '^  in  a  par- 
Oeular  gift  wlicre  the  testator  lias  not  v^ed 
any  restrictive  language,  merely  because  in 
a  number  of  other  gifts  in  tlie  same  tvill 
he  has  used  language  so  restricting  its 
meaning, 

Ridgeway  v.  Munkittrick  (1  Dr.  &  W. 
84),  Rhodes  v,  Rhodes  (27  Beav.  413), 
and  Harrison's  Estate,  In  re  (3  L.  R.  Ir. 
114V,  not  followed. 

Adjourned  summons. 

W.  Birks,  who  died  in  1897,  by  his  will 
dated  July  9,  1895,  gave  his  residuary 
personal  estate  to  his  trustees  upon  trust 
as  to  12,000/ ,  part  thereof,  amongst  cer- 
tain named  nephews  and  nieces,  ''and  if 
any  of  them  shall  die  in  my  lifetime 
leaving  lawful  issue  such  issue  shall  have 
and  be  entitled  to  his  her  or  their  de- 
ceased parents'  share."  The  testator  also, 
by  five  separate  gifts,  gave  five  other  sums 
of  money  to  the  sons  and  daughters  of  five 
others  of  his  relatives  with  in  each  case  a 
substitutional  gifb  to  issue  referring  to  the 
'*  parents'  "  share.  He  also  gave  a  legacy 
of  3,000/.  to  Catherine  Hanson,  "  but  if 
she  shall  die  in  my  lifetime  leaving  lawful 
issue  such  issue  shall  have  and  be  entitled 
to  the  said  legacy  in  equal  shares  if  more 
than  one  and  if  only  one  the  whole  to  such 
one  child."  Then  followed  three  more 
bequests,  with  substitutional  gifts  to  issue, 
again  referring  to  th^  "  parents' "  share. 
The  testator  continued :  "  I  bequeath  to  my 
cousin  John  Birks  Figgott  the  legacy  or 
sum  of  5,000/.,  but  in  the  event  of  his 
death  in  my  lifetime  leaving  lawful  issue 
I  direct  that  the  said  legacy  shall  not 
lapse,  but  such  issue  shall  have  and  be 
entitled  thereto  in  equal  shares  and  pro- 
portions. I  bequeath  to  the  son  and 
daughter  of  my  late  cousin  M»ry  the  sum 
of  2,000/.  in  equal  shares,  and  if  either  of 
them  shall  die  in  my  lifetime  leaving 
lawful  i?sue  such  issue  shall  have  and  be 


entitled  to  his  her  or  their  deceased  parent 
or  parents'  share." 

John  Birks  Piggott  died  in  1886,  before 
the  date  of  the  will,  leaving  nine  children, 
of  whom  at  the  date  of  the  will  four  were 
dead  leaving  issue  who  were  living  at  the 
testator's  death,  and  two  were  dead  with- 
out issue.  Three  were  still  living  and  un- 
married. 

This  was  an  adjourned  summons  raising 
a  number  of  questions  on  the  will,  and, 
amongst  others,  the  question  whether  the 
gift  to  the  issue  of  John  Birks  Piggott 
was  confined  to  children,  or  included 
remoter  issue  as  well. 

F.  0.  Lawrence,  Q.C.,  and  J.  G.  Wood, 
for  the  trustees. 

Warrington,  Q.C,  and  John  Dixon,  for 
the  children. — ^The  testator  has  inter- 
preted the  word  "  issue  "  in  other  parts  of 
his  will,  according  to  well-recognised  rules 
of  construction,  to  mean  "children" — 
Sibley  v.  Perry  [I8O2]  ^ ;  and  it  is  a  canon 
of  construction  that  the  same  meaning 
ought  to  be  given  to  the  word  in  other 
parts  of  the  will — Ridgeway  v.  Munkit- 
trick [1841],'^  Rhodes  v.  Rhodes  [1859],^  and 
HarrisovLS  Estate,  In  re  [l879].^ 

S.  Dickinson,  for  the  remoter  issue. — 
In  the  gift  to  John  Birks  Piggott  there 
are  no  explanatory  words  such  as  occur 
in  the  case  of  the  other  gifts,  and 
there  is  no  rule  of  construction  which 
compels  the  Court  to  restrict  the  natural 
meaning  of  the  word.  The  supposed  rule 
has  frequently  been  departed  fi'om — 
Carter  v.  Bentall  [l840],*  Head  v.  Randall 
[1843],^  Hedges  v.  Harjmr  [1846],^  WU- 
liams  V.  Teale  [l847],*  Waldron  v.  Boulter 
1856].^  Thompson  v.  Robinson  [1859],*'* 
'^orris's  Will,  In  re  [1863],**  and  Warren's 
Trusts,  In  re  [l884].*"'^ 

[Kekewich,  J.,  referred  to  Hedges  v. 

(1)  7  Ves.  522. 

(2)  1  Dr.  &  W.  84,  93. 

(3)  27  Beav.  413. 

(4)  3  L.  R.  Ir.  114. 

(5>  9  L.  J.  Ch.  303 ;  2  Beav.  551. 

(6)  2  Y.  &  C.  C.  C.  231. 

(7)  9  Beav.  479. 

(8)  6  Hare,  239. 

(9)  22  Beav.  284. 

(10)  29  L.  J.  Ch.  280;  27  Beav.  486. 

(11)  32  Beav.  426. 

(12)  53  L.  J.  Ch.  787;  26  Ch.  D.  208. 
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Harpwr  (on  app.)  [l858],*'  Tre^iUian  v. 
KnigJtt  [l866],^^  and  Martin  v.  Holgate 

[1866].!^ 

Warrington^  Q.C.f  in  reply. — The  cases 
cited  are  distinguishable,  and  do  not  touch 
the  present  caae.  The  general  rule  of  con- 
struction laid  downin  JRidgeway  v.  Munkit- 
trick  ^  is  still  the  law  of  the  Court.  A 
similar  rule  has  been  applied  to  the  inter- 
pretation of  the  word  "deductions"  in 
Turner  v.  MibUineux  [1861]  ^^  and  Buckle, 
In  re;  WiUiams  v.  Alaraon  [l893].^^ 

C.  G.  Church,  Dibdin,  iV.  Micklem,  E.  F. 
Ball,  H.  C.  Hawkins,  T.  B.  Napier,  Ear- 
man,  and  Sims  appeared  for  other  parties 
not  interested  in  this  question. 

Kekewigh,  J. — The  gift  on  which  this 
question  arises  is  short  and  simple.  It  is 
a  gift  of  a  legacy  of  5,000/.  "  to  my  cousin 
John  Birks  Piggott,  but  in  the  event  of 
his  death  in  my  lifetime,  leaving  lawful 
issue,  I  direct  that  the  said  legacy  shall 
not  lapse,  but  such  issue  shall  have  and 
be  entitled  thereto  in  equal  shares  and 
proportions."  There  is  no  difficulty  about 
the  effect  of  that,  standing  alone.  It  would 
go  amongst  all  the  issue,  so  that,  however 
many  generations  there  might  be,  they 
would  take  concurrently  with  their 
parents.  But  it  is  said  I  must  not  read 
*' issue"  in  that  sense,  because  the  tes- 
tator has  made  himself  his  own  dictionary, 
and  has  said  in  other  parts  of  his  will 
that  ** issue"  is  not  to  be  construed  as 
issue  of  every  generation,  but  of  one  gene- 
ration only — that  is,  as  children.  If  I 
can  find  that  on  the  face  of  the  will,  I  am 
bound  to  interpret  the  testator's  language 
according  to  his  own  interpretation  and 
construe  the  word  "  issue  "  in  that  way. 
One  often  has  to  do  that,  and  there  is  no 
difficulty  about  it  when  the  intention  is 
once  ascertained.  The  question  is,  has 
the  testator  said  that  the  word  "  issue  " 
shall  mean  ''children"?  It  is  argued 
that  the  testator's  will  clearly  indicates 
that  when  he  uses  the  word  "issue" 
what  is  present  to  his  mind  is  not 
issue,    but  children  only,  and  therefore 

(13)  3DeG.&J.  129. 

(14)  W.  N.  (1866),  152;  L.  R.  1  H.L.  30,  32. 
(16)  35  L.  J.  Ch.  789;  L.  R.  1  H.L.  175. 

(16)  IJ.  &  H.  3.<J4. 

(17)  63  L.  J.  Ch.  330;  [1894]  1  Ch.28G. 


he  must  be  taken  to  have  used  this  word 
with  reference  to  the  meaning  present  to 
his  mind  to  the  exclusion  of  every  other 
meaning.  That  is  the  point  the  argument 
has  to  establish ;  and  in  a  number  of 
instances — ^I  think  eleven  different  cases — 
it  is  said  that  the  testator  has  restricted 
the  meaning  of  the  word  "issue"  to 
children  either  from  language  which  has 
that  effect  according  to  SM&y  v.  Ferry} 
or  in  some  other  way — in  any  case  that 
he  has  again  and  again  used  language 
which  shews  he  meant  children  only.  Is 
that  enough )  Let  me  deal  with  it  first 
apart  from  authority.  Apart  from  autho- 
rity, I  think  I  ought  to  hold  that  the 
testator  meant  the  issue  of  every  genera- 
tion to  take.  He  has  said  in  one  part  of 
his  will,  "  I  make  a  gift  to  '  issue,'  and 
say  I  mean '  children ' " ;  and  he  does  that 
over  and  over  again.  In  another  gift — 
which  is  not  the  last  instance  in  the  will — 
he  uses  the  word  "  issue  "  without  the 
restrictive  collocation.  Ought  I  to  con- 
clude from  that,  that  as  a  matter  of 
construction,  apart  from  authority,  the 
testator  means  "  issue "  in  the  restricted 
sense  ?  If  I  were  at  liberty  to  follow  my 
own  view,  I  should  say  Certainly  not.  I 
should  rather  infer  the  exact  contrary. 
That  would  certainly  be  my  conclusion  as 
a  matter  of  construction.  The  case  differs 
from  the  general  rule  to  which  I  previously 
referred.  The  testator  has  not  said  once 
for  all,  "  Where  I  use  the  word  *  issue '  I 
mean  *  children.' "  He  says  it  in  each  par- 
ticular case  ;  but  he  has  not  given  a 
general  explanation  applicable  to  the 
whole  will,  but  a  particular  one  applicable 
to  each  particular  case. 

Then  it  is  said  that  I  am  bound  by 
authority.  That  is  a  point  of  great  diffi- 
culty. Ridgeway  v.  MunkiUrick  ^  is  a 
decision  of  Lord  St.  Leonards  in  1841 ; 
and,  apart  from  the  judgment  on  the 
fiu^ts,  it  is  singularly  like  the  present  case, 
and  more  so  than  any  that  can  be  cited 
on  the  other  side.  Nor  is  it  merely  a 
decision  on  the  particular  will,  but  it  lays 
down  a  general  rule  of  construction  in  the 
following  passage : "  The  testator  has  over 
and  over  again  translated  '  issue '  to  mean 
'children,'  and  this  enables  or  rather 
compels  me  to  put  a  particular  construc- 
tion on  the  word.    It  is  a  well-settled 
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rule  of  construction,  and  one  to  which, 
from  its  soundness,  I  shall  always  strictly 
adhere,  never  to  put  a  different  con- 
struction on  the  same  word,  where  it 
occurs  twice  or  oftener  in  the  same 
instrument,  unless  there  appear  a  clear 
intention  to  the  contrary.''  It  is  not 
for  me  to  criticise  Lord  St.  Leonards' 
language.  It  might  be  possible  to  ex- 
press his  rule  in  different  language, 
which  has  been  done  more  than  once; 
but  having  before  me  the  judgment  of 
the  Court  in  HarrisorCa  EatcUe^  In  re,^ 
decided  in  1879— thirty- eight  years  later — 
I  think  it  better  not  to  do  so.  That  is  a 
case  which,  if  it  stood  alone,  would  have  a 
considerable  bearing  on  this ;  but  having 
looked  at  it,  I  may  say  that  if  Ridge- 
way  V.  MunkiUrick  ^  had  not  been  before 
the  Court  they  would  have  considered 
the  question  more  open  than  they  did. 
I  cannot  look  on  that  case  as  adding  to 
the  authority.  If  Ridgevoay  v.  MunkU- 
trick  ^  binds  me,  then  I  need  not  look  at 
Harrison's  Fstate^  In  re.^  If  Ridgevoay  v. 
MunkiUrick  ^  does  not  bind  me,  I  think  I 
am  free  from  HarrisoWa  Eataie,  In  re,^ 
There  is  one  English  case  which  directly 
follows  that — Rhodes  v.  Rhodes.^  There 
the  Master  of  the  Rolls  finds  that  in  five 
cases  the  testator  meant  children,  and 
says,  *'  It  is  a  canon  of  construction,  that 
where  the  testator  has  affixed  a  particular 
meaning  to  a  word  in  one  part  of  his  will, 
it  shall  be  construed  as  having  the  same 
meaning  in  all  other  parts  of  his  will,  if  it 
do  not  violate  the  sense."  That  language 
is  different  from  that  used  by  Lord  St. 
Leonards,  and  critically  considered  might 
mean  something  different ;  but  I  have  no 
doubt  he  meant  to  say  the  same  thing 
which  Lord  St.  Leonards  says.  Lord 
Bomilly  continues :  *^  In  this  residuary 
clause,  therefore,  the  word  *  issue '  must,  in 
the  last  sentence  as  in  the  previous  ones, 
be  read  as  synonymous  with  *  children.'  " 
That,  no  doubt,  is  a  strong  case  in  favour 
of  the  argument  for  restricting  the  mean- 
ing of  the  word  in  this  bequest  to  K.  £. 
Piggott.  Before  going  to  the  other  cases 
I  will  notice  two  cases  cited  in  reply  which 
are  examples  of  the  other  rule — namely, 
where  the  testator  has  used  an  interpreta- 
tion clause,  and  do  not,  therefore,  appear 
Vol.  68.— Ohanc. 


to  me  to  have  much  bearing  on  the  present 
case. 

On  the  other  hand,  I  have  a  string  of 
cases  cited  on  the  other  side,  to  all  of 
which  I  do  not  think  it  necessary  to  refer, 
because  they  all  more  or  less  differ  from 
Ridgeway  v.  MunkiUrick  ^  in  this— that 
there  were  only  one  or  two  cases  of  the 
use  of  the  word  "  issue  "  to  be  considered. 
In  Ca/rter  v.  BentaU,^  for  instance,  there 
were  gifts  of  two  moieties.  In  that  case 
Lord  Langdale  says  :  "  The  word  *  issue ' 
may,  and  does  often  mean  children,  and 
more  than  children.  The  testator  in  one 
place  accompanies  the  use  of  the  word  by 
expressions,  which  signify  that  on  that 
occasion  he  means  children  only ;  but  it 
does  not  follow,  that  in  another  place 
where  the  word  is  not  accompanied  by 
such  expressions,  the  same  limited  mean- 
ing is  intended."  He  was  there  dealing 
with  bequests  of  two  moieties,  and  the 
case  differs  in  that  respect  from  the  case 
before  Lord  St.  Leonards.  Similar  remarks 
may  be  applied  to  the  other  cases,  and 
besides  that  it  is  difficult  to  say  how  far 
the  principle  was  argued.  The  latest  case 
is  Warren*8  Truita,  In  rc,^*  before  Mr. 
Justice  Pearson,  where  I  see  Ridgeway  v. 
MunkiUrick  ^  was  cited  amongst  other 
cases ;  and  I  take  it  that  the  attention  of 
the  Court  was  drawn  to  the  rule  laid  down 
by  Lord  St.  Leonards ;  and  Mr.  Justice 
Pearson  sums  it  up  as  follows :  "  Am  I 
then  bound  by  authority  to  construe  the 
word  *  issue '  in  the  former  clause  as  mean- 
ing '  children  '  only,  merely  because  I  find 
that  it  is  expressly  restricted  to  children 
in  the  latter  clause  1 " — There  is  no  doubt 
this  difference  between  that  case  and  this, 
that  in  that  case  Mr.  Justice  Pearson  was 
dealing  with  two  clauses  only — "  I  think  I 
am  not.  I  think  I  am  bound  to  look  at 
the  whole  of  the  deed,  and  if  I  find  that 
it  was  not  intended  to  restrict  the  meaning 
of  the  word  in  the  earlier  clause,  I  must 
give  the  word  in  that  clause  its  proper 
uni'estricted  meaning.  I  am  not  bound 
to  restrict  the  meaning  unless  there  would 
otherwise  be  a  manifest  inconsistency,  or 
I  should  be  defeating  the  plain  intention 
of  the  parties." 

There  is  no  inconsistency  here  in  giving 
the  unrestricted  meaning.  There  is  no 
2  A 
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plain  intention  to  be  defeated  by  so  doing 
unless  I  am  bound  to  infer  it ;  and  to  say 
that  I  am  bound  to  infer  it  is  rather  in 
the  nature  of  a  circular  argument.  I 
must  look  at  the  whole  of  the  will  to  see 
if  there  is  expressed  a  general  intention  to 
restrict  the  meaning  of  the  word  "  issue  " 
to  children ;  if  there  Ls  I  am  bound  by  it, 
but  if  there  is  not  I  need  only  consider 
this  particular  clause,  and  I  have  no  need 
to  consider  whether  elsewhere  in  the  will 
the  word  means  "  chOdren/'  unless  there 
would  be  some  manifest  inconsistency.  It 
seems  to  me  that  there  is  no  manifest  in- 
consistency in  construing  the  word  in  this 
particular  gifb,  which  is  of  a  different 
character  from  the  other  gifts,  in  its  un- 
restricted sense.  In  Warrerk8  Trusts^  In 
r«,**  Mr.  Justice  Pearson  asks,  "Am  I 
then  bound  by  authority  ?  "  He  does  not 
quote  Lord  St.  Leonards  in  RidLgeway  v. 
JfunkiUricky'^  nor  does  he  deal  with  the 
other  cases,  but  seeing  that  they  were 
cited  in  argument  I  must  take  it  that 
they  were  present  to  his  mind,  and  he 
distinctly  says  that  he  was  not  bound  by 
authority.  That  decision  was  given  in 
1884,  and  I  think  I  am  at  liberty  to  do 
what  the  learned  Judge  did  in  that  case, 
and  to  say  that  I  am  not  bound  by 
authority. 

One  point  remains.  Ridgeway  v.  Mun- 
kiUrick^  is  not  only  the  decision  of  an 
eminent  Judge,  but  was  decided  a  long 
time  ago  and  has  found  its  way  into  all 
the  text-books;  and  Rhodes  v.  Rhodes,^ 
decided  in  1859,  is  also  an  old  authority. 
Even  if  I  think  that  I  am  not  bound  by 
the  authority,  I  ought  not  to  depart  from 
the  rule  if  I  thought  that  it  had  been 
adopted  by  the  profession,  and  that  other 
wiUshad  been  construed  by  means  of  it  out 
of  Court.  But,  on  the  other  hand,  counsel 
has  cited  many  cases  which,  though  not 
so  strong,  do  differ  from  the  conclusion  of 
Lord  St.  Leonards,  and  in  which  a 
different  rule  was  applied ;  and,  in  par- 
ticular, for  some  fifteen  years  the  case  of 
Warren^a  Trusts,  In  re,*^  has  now  been 
before  the  profession  as  much  as  that  of 
Ridgeway  v.  MunkiUrick^  I  think, 
therefore,  that  the  point  must  be  taken  to 
be  open  to  doubt  on  the  authorities,  and 
that  the  decision  which  I  am  going  to  give 


will  not  cause  confusion.  I  hold  that  the 
word  "  issue  "  must  be  taken  in  its  larger 
sense. 

Solicitors — C.  Capron,  agent  for  Kcnyon  k  Son, 
Thome,  for  the  trustees;  A.  W.  W.  Holt, 
for  the  remoter  issue;  Andrew  Wood  k 
Parves,  agents  for  Newman  k  Bond,  Barnsley, 
for  the  children ;  Crowders,  Vizard  k  Oldham, 
Prior,  Church  k  Adams,  Simpson  k  Co.,  Stead- 
man  k  Van  Praagh,and  T.  A.  Dennison  &  Co., 
for  other  parties  not  interested  in  this  question. 

{Reported  by  A.  Cordery,  Etq., 
Barrister-at'Lafc, 
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Feb. 

Contract  —  Agreement  for  Renewed 
Lease  —  Part  Performance — Payment  of 
Increased  Rent-^Speeffic  Performance — 
StatiUe  oj  Frauds  (29  Car.  2.  c.  29),  *.  4. 

Where  a  tenant  in  possession  agrees 
verbally  with  his  landlord  for  a  further 
tenancy  at  an  increased  rent  and  remaiTis 
in  possession  and  pays  the  increased  rentf 
this  is  a  sufficient  part  performance  of  the 
contract  to  prevent  the  appliccUion  of  the 
Statute  of  Frauds  in  an  action  for  specific 
performance. 

So  held  on  the  authority  of  Nunn  v. 
Fabian  (35  L.  J.  Ch.  140 ;  L.  R.  1  Ch.  35). 

The  defendants  were  owners  in  fee  of  a 
messuage  and  beerhouse,  of  which  at  the 
date  of  the  agreement  hereinafter  men- 
tioned the  plainti£Es  Miller  &  Aldworth 
were  in  occupation  as  yearly  tenants  at 
the  rent  of  14/.  per  annum. 

It  was  alleged  by  the  plaintiffs  that  in 
May,  1894,  a  verbal  agreement  was  oome 
to  between  the  plaintiffs  Miller  &  Aid- 
worth  and  the  defendants  for  a  lease  of 
the  premises  to  the  plaintiffs  Miller  dl^ 
Aldworth  for  twenty-one  years  from 
June  24,  1894,  at  an  increased  rent  of 
26/.  per  annum,  and  that  the  plaintiffs^ 
Miller  &  Aldworth,  in  pursoance  and 
part  performance  of  this  agreement,  re- 
mained in  possession  from  June  24,  1894, 
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until  July,  1897.  By  certain  agreements 
in  June  and  July,  1897,  the  benefit  of 
the  said  alleged  verbal  agreement  had 
become  vested  in  the  co-plaintiffs,  the 
Dartford  Brewery  Co.,  and  since  June  24 
the  plaintifis  Miller  &  Aldworth,  or  the 
Dartford  Brewery  Co.,  had  paid  the  de- 
fendants the  increased  rent.  The  plain- 
tiffs now  claimed  specific  performance  of 
the  verbal  agreement  for  the  new  lease 
for  twenty-one  years. 

The  defendants  did  not  admit  the 
verbal  agreement,  and  pleaded  the  Statute 
of  Frauds,  on  the  ground  that  the  pay- 
ment of  the  increased  rent  was  no  part 
performance  of  the  alleged  verbal  agree- 
ment for  the  new  lease  at  an  increased 
rent. 


The  action  now  came  on  for  trial. 

Asibury,  Q.C.,  and  Mark  Eomer,  for 
the  plaintiffs. — Nunn  v.  Fahian  [l865]  ^ 
decided  that  the  payment  of  one  quarter's 
increased  rent  was  a  sufficient  part  per- 
formance of  a  verbal  agreement  between 
landlord  and  tenant  for  a  further  lease  at 
an  increased  rent  to  take  the  case  out  of 
the  statute.  The  Court  is  entitled  to 
receive  parol  evidence  as  to  why  the 
plaintiffs  paid  the  increased  rent.  Mad- 
dimm  v.  Alderson[lssz],'^  so  far  from  over- 
ruling Nunn  V.  FaSian^^  is  consistent 
with  it.  The  act  of  paying  the  increased 
rent  can  be  accounted  for  only  on  the 
ground  of  a  contract,  and  this  entitles 
the  Court  to  admit  parol  evidence  of  the 
verbal  agreement. 

Eve,  QCjSnd  W.C.  Dare,  for  the  defen- 
dants.— The  payment  of  the  increased  rent 
is  coDsistent  with  an  agreement  for  either 
an  increased  rent  or  a  new  tenancy ;  it 
is  not  an  unequivocal  act.  In  H^unn  v. 
Fabian  ^  there  were  special  circumstance.**, 
as  there  was  in  that  case  further  property 
to  be  taken  by  the  tenant. 

Mark  Romer  replied. 

Btrne,  J. — T  am  asked  to  exclude  parol 
evidence  of  this  verbal  agreement.  The 
case  of  Nunn  v.  Fahian  ^  has  been  referred 
to,  and  that  is  binding  upon  me.  It  has 
never  been  overruled.  In  my  opinion. 
Lord  Cnuiworth  established  in  Nunn  v. 

(1)  35  L.  J.  Ch.  140 ;  L.  R.  1  Ch.  36. 
(S)  52  L.  J.  Q.B.  737;  8  App.  Cas.  467. 


Fabian^  that  where  payment  of  a  quarter'ft 
rent  had  been  proved,  that  was  a  part 
performance    of    a     verbal     agreement. 
Counsel  for  the  defendants  say  that  there 
were  special  circumstances  in  that  case, 
as  there  was  further  property  to  be  taken 
by  the  tenant.     I  do  not  think  this  dis- 
tinction is  sound.     In  Humphreys  v.  Green 
[1882]  *  Lord  Justice  Baggallay  (referring 
to  Nunn  v.   Fabian  *)   says    that   Lord 
Cranworth    decided    that    there    was    a 
clear  part  performance  by  payment  and 
acceptance  of  the  Michaelmas  rent  at  the 
increased  rate,  '*  being  of  opinion  that  the 
payment  of  the  increased  amount  could 
be  referable  only  to  some  agreement ;  and 
upon  that  ground,  and  upon  that  ground 
alone,  he  made  a  decree  for  specific  per- 
formance."    I  think  Nunn  v.  FaJbian  ^  is 
applicable  here,  and  that  what  was  said 
by  Lord  Solborne,  L.C.,  in  Maddiaon  v. 
AldevBon  ^  is  applicable, where  his  Lordship 
said,  speaking  of  the  conclusion  that  part 
payment  of  purchase- money  is  not  suffi- 
cient part  performance  of  a  contract,  and 
adding  that  Judges  of  high  authority  had 
said  the  same  even  of  payment  in  full, 
"  Some  of  the  reasons  which  have  been 
given  for  that  conclusion  are  not  satis- 
factory ;  the  best  explanation  of  it  seems 
to  be,  that  the  payment  of  money  is  an 
equivocal  act,  not  (in  itself),  until  tlxe  con- 
nection is  established  by  parol  testimony, 
indicative  of  a  contract  concerning  land. 
.  .  .  All  the  authorities  shew  that  the  acts 
relied  upon  as  part  performance  must  be 
unequivocally,  and  in  their  own  nature, 
referable  to  some  such  agreement  as  that 
alleged.''    In  the  present  case  I  think  that 
the  payment  and  acceptance  of  rent  were 
"  unequivocally,  and  in  their  own  nature, 
referable  to  some  such  agreement  as  that 
alleged,"  and  that  evidence  of  the  verbal 
agreement  is  admissible. 

Solicitors— Nicholson,  Graham  &  Graham,  for 
plaintiffs;  Boyce  &  Son,  agents  for  Ridley, 
Chancellor  &  Scott,  Dartford,  for  defendants. 


[^Reported  by  F,  Oould,  JSiq.,, 
BarrUtcr'at'Law, 


(3)  52  L.  J.  Q.B.  140;  10  Q.B.  D.  118. 
2  A2 


Digitized  by 


Google 


324 


GHANOEBY  DIVISION. 


[1899 


PICKWORTH,/n 

re;  snaith  v. 

PARKINSON. 


[IN  THB  CHANCERY  DIVISION  AND 
IN  THB   COURT   OF  APPEAL.] 

North,  J. 

1898. 
July  21. 

LiNDLET,  M.R. 
RiGBY,  L.J. 

Vaughan  Williams,  L.J. 
1899.  I 

Feb.  9,  27.  ^ 

WiU — ConHrtMotion —  Vesting — Survivor- 
Mp—"  EWier, "— "  Survivor  " 

A  tesicUrix  hequecUhed  her  residuary 
personal  estate  upon  trust  to  pay  ike  in- 
come to  her  sister  Thirza  during  her  life, 
and  after  her  death  to  pay  and  divide  the 
same  equally  between  two  other  sisters,  "  and 
if  either  of  my  said  sisters  shall  be  then 
dead  I  dedare  that  my  trustees  shall  stand 
possessed  of  the  whole  of  the  said  trust 
moneys  upon  trust  for  the  survivor  of  my 
said  sisters  absolutely.^*  Both  sisters  sur- 
vived the  testatrix,  and  died  in  the 
lifetime  of  the  tenant  for  life: — Held 
(Right,  L.J.,  dissenting),  thai  the  word 
^^  either  "  could  not  in  the  present  case  be 
construed  as  meaning  ^^both,"  and  that, 
both  sisters  having  died  before  the  tenant 
for  life,  the  gift  over  to  the  survivor  did 
not  take  effect,  and  the  representatives  of 
the  two  took  equally  under  Ute  original  gift, 
which  conferred  vested  interests  from  the 
death  of  the  testatrix. 

White  V,  Baker  (29  L.  J.  Ch.  577; 
2  De  G.  F.  k  J.  55)  distinguished. 

Originating  summons. 
'^  Maria  Pickworth,  of  Boston,  in  the 
county  of  Lincoln,  spinster,  by  her  will 
dated  April  15,  1872,  bequeathed  her 
residuary  personal  estate  to  trustees  upon 
trusts  for  conversion  and  investment,  and 
to  pay  the  dividends  and  interest  to  her 
sister  Thirza  during  her  life;  and  the 
testadrix  directed  that "  from  and  after  her 
decease  my  said  trustees  shall  pay  and 
divide  the  said  trust  moneys  unto  and 
equally  between  my  two  sisters  Frances 
the  wife  of  William  Jones  and  Sarah 
Parkinson  the  widow  of  Charles  Parkin- 
son deceased  share  and  share  alike  And 
if  either  of  my  said  sisters  shall  be  then 
dead  I  declare  that  my  said  trustees  shall 
stand  possessed  of  the  whole  of  the  said 


trust  moneys  upon  trust  for  the  survivor 
of  my  said  sisters  absolutely." 

The  testatrix  died  on  August  9, 1882. 

Thirza  Pickworth,  the  tenant  for  life^ 
died  on  November  3,  1897. 

Sarah  Parkinson  and  FranocR  Jones 
predeceased  Thirza  Pickworth,  dying  on 
J>ecember  30, 1886,  and  October  27, 1891, 
respectively. 

This  summons  was  taken  out  by  the 
trustees  of  Maria  Pickworth's  will  to 
determine  whether  under  the  trusts  de- 
clared by  the  will  Sarah  Parkinson  and 
Frances  Jones  were  (subject  to  the  life 
interest  of  Thirza  Pickworth)  entitled  to 
the  residuary  estate  of  the  testatrix  in 
equal  shares,  or  whether  Frances  Jones 
having  survived  Sarah  Parkinson  became, 
subject  to  the  same  life  interest,  entitled 
to  the  whole  of  the  said  residuary  estate. 

BramUy,  for  the  trustees. 

Swinfen  Eady,  Q.C,  and  Johnston  Ed- 
wards,  for  the  representatives  of  Frances 
Jones. 

Henry  Terrell,  Q.C,  and  W.  Tucker,  for 
the  executrix  of  Sarah  Parkinson. 

North,  J. — I  think  that  the  meaning 
of  the  will  is  clear,  and  I  am  glad  that 
some  cases  have  been  found  which  are  con- 
sistent with  what  seems  to  me  to  be  com- 
mon sense.  The  words  in  this  case  are  very 
simple.     Thirza  is  preferred  to  both  the 
other  sisters    during   her  life,  and  the 
direction  is  that  the  estate  is  to  be  divided 
between  these  two  equally,  share  and  share 
alike.    The  testatrix  did  not  think  it  worth 
while  to  provide  for  the  case  of  both  being 
dead,  but  it  did  occur  to  her  that  one  of 
them  might  be  dead,  so  she  proceeds,  fol- 
lowing upon  the  direction  as  to  the  dis- 
tribution immediately  on  the   death  of 
Thirza,  '^  and  if  either  of  my  said  sisters 
shall  be  then  dead."    When  dead  ?    The 
period  of  distribution  is  when  Thirza  has 
died  and  her  life  interest  has  come  to  an 
end ;  and  she  says :  "  If  either  of  my  said 
sisters  shall  be  then  dead  I  declare  that 
my  said  trustees  shall  stand  possessed  of  the 
whole  of  the  said  trust  moneys  upon  trust 
for  the  survivor  of  my  said  sisters  abso- 
lutely."   If  what  she  is  contemplating  is 
one  being  dead  and  one  being  alive,  then 
the  gift  to  the  survivor  of  the  sisters  abso- 
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lately  is  perfectly  clear.  There  would  be 
a  person  living  to  enjoy  the  whole,  and 
that  person  is  to  take  the  whole,  instead 
of  dividing  it  with  the  sister  who  has  died 
after  the  testatrix  but  before  the  tenant 
for  life.  "  Survivor  "  there  clearly,  in  my 
opinion,  points  to  a  particular  time.  The 
period  of  distribution  is  what  it  generally 
refers  to ;  but  that  is  emphasised  in  the 
present  case  by  its  connection  with  the 
words  '*then  dead."  It  is  said  that  it 
means  that  unless  they  both  happen  to  be 
alive  at  that  time,  in  which  ca<3e  they  are 
to  take  equally,  the  survivor  of  the  two  is 
to  take,  although  both  have  died  in  the 
lifetime  of  the  tenant  for  life.  I  do  not 
see  any  sense  in  that.  The  period  clearly 
pointed  to  by  the  words  ''  shall  be  then 
dead  "  is  the  death  of  Thirza,  not  the  death 
of  one  dying ;  and  although  no  doubt,  if 
the  testatrix  had  said  that  unices  they 
were  both  living  when  Thirza  died  then 
whichever  of  the  two  survived  the  other 
should  take,  it  would  be  intelligible,  it 
does  not  seem  to  be  a  very  likely  gift  to 
be  made.  In  the  present  case  I  have  no 
doubt  whatever  that  what  is  meant  is  the 
oontemplation  of  both  being  alive,  or  one 
being  alive  and  the  other  dead;  and  in 
the  case  of  one  being  alive  at  the  death 
of  Thirza,  she  is  to  take  because  in  this 
will  she  survives  Thirza,  not  because  she 
survives  her  sister ;  and  that  really  is  the 
whole  point  to  be  considered.  Is  the 
period  of  survivorship  referred  to  in  the 
will  the  surviving  the  tenant  for  life,  or 
is  it  surviving  the  sister  who  is  dead) 
Prima  faeie  it  is  surviving  the  period 
of  distribution ;  and  that  must  be  the 
construction,  unless  something  is  proved 
pointing  to  something  different. 

Now,  taking  the  cases  that  were  referred 
to,  BronyM  v.  Kenyan  {Lord)  [iSls]  ^  seems 
to  me  to  be  more  like  the  present  case 
than  any  other  that  has  been  decided.  I 
think  the  marginal  note  is  more  simple 
than  the  somewhat  complicated  statement 
in  the  text :  "  Bequest  to  A  for  life,  and 
afterwards  to  B,  but  if  he  should  be  then 
dead" — which  is  not  so  strong  as  the 
expression  in  the  present  case — "  to  C  and 
D  in  equal  shares,  or  the  whole  to  the 
survivor  of  them."  There  it  was  held  that 
both  having  died,  the  gift  did  not  take 
(1)  3Madd.410. 


place  in  favour  of  the  one  who  had  sur- 
vived the  other,  but  had  equally  died 
before  the  tenant  for  life.  I  will  not  stop 
to  read  the  judgment,  but  it  seems  to  me 
to  be  exactly  in  point.  Then,  in  the  case 
of  White  v.  Baker  [i860],*  which  was  re- 
ferred to,  Browne  v.  Kenyan  {Lord)  ^  was 
cited;  and  it  is  clear  that  the  Lord 
Chancellor  approved  of  the  case,  because 
he  pointed  out  the  distinction  between 
that  case  and  the  case  he  had  to  decide. 
Then  Lord  Justice  Knight-Bruce  and 
Lord  Justice  Turner,  who  both  took  a 
part  in  the  hearing  of  the  case,  abstained 
from  saying  one  single  word  which  either 
in  terms  or  by  implication  finds  fault  with 
Broume  v.  Kenyon  {Lord),  *  The  particular 
case  they  had  before  them  was  this: 
There  was  a  trust  for  the  widow  for  life, 
and  after  her  death  upon  trust  for  A  and 
B  in  equal  shares,  '*  and  in  case  of  the 
death  of  either  of  them  in  the  lifetime  of 
my  said  wife,  then  upon  trust  to  pay  the 
whole  of  the  said  trust  fund  unto  the 
survivor  of  them,  the  said  A  and  B, 
his  executors  administrators  or  assigns." 
There  the  view  the  Court  took  was  that 
those  words  referred  to  not  the  death 
of  the  tenant  for  life,  not  the  period  of 
distribution,  but  the  death  in  the  life- 
time; and  Lord  Justice  Turner  points 
out  the  reason  for  it.  He  says :  "  Where 
there  is  a  bequest  to  A  for  life  and  after 
his  death  to  B  and  C  or  the  survivor  of 
them,  some  meaning  must  of  course  be 
attached  to  the  words  *  the  survivor.' 
They  may  refer  to  any  one  of  three 
events — to  one  of  the  persons  named  sur- 
viving the  other,  to  one  of  them  only 
surviving  the  testator,  or  to  one  of  them 
only  surviving  the  tenant  for  life,  and 
in  the  absence  of  any  indication  to  the 
contrary  they  are  taken  to  refer  to  the 
latter  event  as  being  the  more  probable 
one  to  have  been  referred  to."  That  is  to 
say,  the  construction  I  put  upon  this  will 
is  the  right  one,  unless  there  are  some 
words  to  shew  that  that  is  not  what  is 
intended.  That  is  what  Lord  Justice 
Turner  calls  the  most  probable  meaning 
to  have  been  referred  to.  He  continues : 
^*  but  where,  as  in  the  present  case,  the 
bequest  is  to  A  for  life  and  after  his 
death  to  B  and  C,  and  in  case  either  of 
(2)  29  L.  J.  Ch.  677 ;  2  De  G.  F.  &  J.  56. 
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them  dies  in  the  lifetime  of  A  the  whole 
to  the  survivor,  it  is  plain  that  the  words 
in  their  natural  import  refer  to  the  one 
surviving  the  other,  and  the  question  is 
not  to  which  of  the  events  above  men- 
tioned the  testator  intended  to  refer,  but 
whether  there  is  any  context  to  alter  the 
ordinary  meaning  of  the  words  which  he 
has  used."  Then  he  went  on  to  point 
out  the  addition  to  the  gift  to  the  survivor 
of  the  words,  *'  his  executors  adminis- 
trators or  assigns/'  though  he  says  he 
oould  have  come  to  the  same  conclusion 
without  the  addition  of  those  words. 
There  the  question  was,  which  is  the 
period  referred  to  ?  Is  it  the  death  of  the 
tenant  for  life,  or  the  death  of  the  sur- 
vivor, or  the  death  of  the  one  who  dies 
first  of  the  two  legatees)  And  those 
words  were  held  to  point  to  the  death  of 
the  first  of  the  two  legatees  as  the  time 
at  which  the  survivorship  was  to  take 
effect.  In  the  present  case  the  survivor- 
ship, I  think,  is  clearly  pointed  to  the 
time  which  is  referred  to  by  the  words 
**  then  living  " — that  is,  the  death  of  the 
tenant  for  life.  Then  Harrison  v.  Foreman 
^180o]^  is  another  strong  case;  but  I  do 
not  think  it  is  necessary  to  refer  to  that. 
Again,  in  Scurfield  v.  Howes  [l790]*the 
gift  was  '^  after  the  decease  of  Susanna 
Homer,  to  the  son  and  daughter  of 
Susanna  Homer  by  her  former  husband 
Mr.  Wright,  equally  between  them,  share 
and  share  alike,  but  if  either  of  them 
should  die  before  the  decease  of  their 
mother,  the  whole  to  the  survivor." 
Again  the  question  is,  what  is  the  time 
pointed  to  ?  And  it  is  the  time  when  we 
come  to  the  survivor,  the  other  dying, 
not  the  time  when  the  one  who  is  sur- 
vivor obtains  a  vested  interest  by  the 
right  in  possession  by  the  arrival  of  the 
period  of  distribution.  I  think  in  this 
case  that  the  gift  over  was  that  if  either 
was  dead  at  Thirza's  death,  then  it  was  to 
go  to  the  survivor ;  but  there  was  no  sur- 
vivor at  that  time,  because  they  were 
both  dead,  and  therefore  the  clear  original 
gift  to  the  two  as  tenants  in  common  is 
not  divested. 

The  representatives  of  Frances  Jones 
appealed. 

(.3)  5  Ves.  207. 
(4)  3  Bro.  C.C.  90. 


Sunn  fen  Eady^  Q'C,  and  Joftfufem 
BdtoardSf  for  the  appellants. — If  both 
sisters  died  before  the  tenant  for  life,  the 
last  survivor  of  the  two  took  the  whole 
fund.  The  word  "either"  does  not 
necessarily  imply  the  exclusion  of  the 
other — Scurfield  v.  Howes  *  and  WhUe  v. 
Baker."^ 

Henry  Terrell,  Q.C.y  and  W.  Tucker,  for 
the  executrix  of  Sarah  Parkinson. — ^The 
event  in  which  there  was  a  gift  to  the 
survivor  has  not  happened,  as  both  sisters, 
not  one  only,  predeceased  the  tenant  for 
life.  The  cases  do  not  bear  out  the  appel- 
lants' construction — Browne  v.  Kenyoih 
{Lord\^  Harrison  v.  Foremany^  and 
Sturgess  v.  Pearson  [l8l9].* 

BranUey,  for  the  trustees. 

Johnston  Edwards,  in  reply. — It  was 
clear  in  Browne  v.  Kenyon  (Lord)  ^  that 
the  point  of  time  to  be  regarded  was  the 
death  of  the  tenant  for  life.  That  is  not 
so  here. 

Cur,  adv,  trnft. 

Feb.  27.— LmoLEY,  M.R.— This  is  an 
appeal  from  a  decision  of  Mr.  Justice 
North  on  a  very  short  will,  and  the  ques- 
tion is  as  to  the  meaning  of  one  clause  in 
it  relating  to  the  survivor  of  two  sisters. 

Now,  there  is  no  doubt  that  under  the 
first  gift  two  sisters,  Mrs.  Jones  and  Mrs. 
Parkinson,  took  vested  interests.  That 
is  the  legal  effect  of  that  clause,  although 
it  is  pretty  obvious  that  if  we  were  to 
look  into  the  mind  of  the  testatrix  when 
she  said  "  upon  trust  to  pay  and  divide  " 
she  took  it  for  granted  that  the  two 
persons  between  whom  that  money  was 
to  be  paid  and  divided  would  be  both 
alive  at  the  death  of  the  tenant  for  life. 
I  do  not  think  there  is  much  doubt  that 
that  is  what  was  in  her  mind — she  as- 
sumed it  would  be  so.  What  has  hap- 
pened is  that  both  died  in  the  lifetime  of 
the  tenant  for  life.  The  question  is  whe- 
ther there  is  a  gift  over  in  the  event  of 
this  happening.  There  is  no  gift  over  at 
all,  except  that  which  runs  thus:  '^If 
either  of  my  said  sisters  shall  be  then 
dead  I  declare  that  my  said  trustees  shall 
stand  possessed  of  the  whole  of  the  said 
trust  moneys  upon  trust  for  the  survivor 
of  my  said  sisters."  There  is  no  doubt  at 
(5)  4  Madd.  411. 
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all  that  the  meaning  of  "the  survivor  of 
my  said  Bisters"  is  the  survivor  of  the 
two,  Mrs.  Parkinson  and  Mrs.  Jones. 
But  then  the  expression  is  "  if  either  of 
my  said  sisters  shall  be  then  dead."  Does 
that  cover  the  event  which  has  happened 
of  both  being  dead  1  Mr.  Justice  North 
has  thought  not,  and  I  am  bound  to  say  I 
think  he  is  right.  I  do  not  think  it  is 
the  ordinary,  use  of  language  to  £ay  "  if 
either  of  my  said  sisters  shall  be  then 
dead,"  if  the  testatrix  was  thinking  of 
both  of  them.  "  Either  "  is  taken  in  that 
case  in  the  ordinary  sense  as  one  of  the 
two,  and  as  not  in  any  sense  meaning 
"  both."  I  do  not  think  it  is  the  natural 
meaning  of  the  expression.  "  Either " 
may  mean  both,  as  when  you  say  '^on 
either  side  of  the  road  is  a  public-house  " 
— that  means  on  each  side.  Especially 
in  a  negative  sentence  it  is  pretty  plain 
that  "  either  "  means  or  includes  both  in 
the  iiense  of  "  each,"  but  in  the  expression 
''  either  of  my  said  sisters  shall  be  then 
dead"  I  cannot  think  that  in  ordinary 
English  that  is  the  way  to  express  the 
contingency  of  both  being  dead.  To  my 
mind  the  words  'Hhen  dead"  are  all- 
important.  They  direct  attention  to  the 
period  to  which  you  are  to  look,  and 
appear  to  me  to  turn  the  case  in  favour 
of  the  interpretation  put  upon  it  by  Mr. 
Justice  North. 

I  am  aware  there  are  some  cases  which 
point  the  other  way,  especially  White  v. 
Baker?  I  have  considered  that  and  the 
cases  which  that  follows.  The  language 
there  to  my  mind  is  different  sensibly 
fix)m  this.  There  was  a  gift  over  "in 
case  of  the  death  of  either  of  them  in  the 
lifetime  of  my  said  wife,"  not  pointing 
attention  so  markedly  as  the  testatrix  has 
done  here  to  the  period  of  time  to  which 
you  are  confined.  Besides  which  there 
was  the  expression  "  unto  the  survivor  of 
them  his  executors  administrators  and 
assigns,"  language  which  I  attach  more 
importance  to  than  Lord  Justice  Turner 
did  in  that  case. 

One  is  bound  to  deal  with  this  case  as 
it  stands,  and  giving  the  best  attention  to 
it,  I  must  say  I  think  that  Mr.  Justice 
North  was  right.  The  effect  therefore 
is  that  the  previous  gift  vesting  the 
residue  in  these  two  sisters,  Mrs.  Jones 


and  Mrs.  Parkinson,  has  not  been 
divested  in  the  events  which  have  hap- 
pened, and  therefore  the  appeal  fails. 

RiOBT,  L.J. — In  this  case  I  have  found 
myself  unable  to  arrive  at  the  construction 
adopted  by  Mr.  Justice  North,  the  Master 
of  the  Bolls,  and  Lord  Justice  Yaughan 
Williams,  thinking,  as  I  do,  the  prima 
fade  meaning  of  the  words  used  points 
to  a  different  conclusion  and  that 
there  is  no  reason  and  consequently  no 
justification  for  departing  from  that 
prima  fade  meaning.  The  testatrix 
directs  her  trustees  to  stand  possessed  of 
her  residuary  trust  moneys  upon  trust 
to  invest  with  power  to  vary  the  securi- 
ties and  to  pay  the  dividends  or  interest 
to  her  sister  Thirza  during  her  life,  and 
after  her  decease  she  directs  that  her  said 
trustees  shall  "  pay  and  divide  "  the  said 
trust  moneys  unto  and  equally  between 
her  two  sisters  whom  she  describes  share 
and  share  alike.  Pausing  there,  it  cannot 
be  denied  that  the  testatrix  carries  her 
mind  to  the  period  when  the  trust  moneys 
will  be  set  free  by  the  death  of  the  tenant 
for  life,  and  treats  the  sisters,  so  far  as  the 
language  goes,  as  if  they  would  be  capable 
of  receiving  payment  and  a  divisible  share 
of  the  trust  moneys — assuming  them  for 
the  moment  to  be  both  in  existence  at  the 
death  of  the  tenant  for  life.  It  is  indeed 
now  settled  that  such  a  gift,  consisting 
only  of  a  direction  to  pay  and  divide,  will 
not  in  a  case  like  the  present,  where  the 
postponement  of  the  division  is  fully  ac- 
counted for  by  the  existence  of  a  prior 
interest  and  has  nothing  to  do  with  any 
matter  personal  to  the  beneficiaries,  post- 
pone the  vesting  of  the  gifts  to  them,  and 
must  not  be  treated  as  involving  a  con- 
dition that  the  beneficiaries  shall  be  living 
at  the  death  of  the  tenant  for  life.  And 
in  obedience  to  that  canon  of  construction 
we  have  to  treat  the  shares  of  the  two 
sisters  as  vested  shares.  This  intei-preta- 
tion,  however,  involves,  on  good  grounds 
no  doubt,  some  departure  from  the  literal 
interpretation  of  the  will,  so  far  as  it 
makes  the  period  of  vesting  a  difibrent 
period  from  that  of  payment  and  division. 
It  IB  not  because  of  the  direction  to  pay 
and  divide,  but  in  spite  of  it,  that  the 
role  applies.    The  testatrix  then  proceeds 
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to  deal  with  a  particular  hjrpothesis  and 
makes  a  different  disposition  of  the  trust 
moneys  in  a  certain  event — "  if  either  of  my 
sisters  be  then  dead."  What  is  the  mean- 
ing of  this  ?  If  "  either  "  could  be  read  as 
equivalent  to  "  only  one,"  the  contingency 
on  which  the  subsequent  provision  was  to 
take  effect  did  not  aiise,  and  we  are  not 
concerned  with  the  construction  of  the 
gift  which  follows.  But  such  a  construc- 
tion of  the  pronoun  "  either  "  would,  in  my 
opinion,  be  an  absolute  novelty.  Origin- 
ally "  either  "  had  much  of  the  meaning  of 
"  both."  For  some  centuries,  however,  its 
normal  meaning  has  been  *'  one  or  other  " 
— see  Murray' 9  Engliak  Dictitmovry^  sub 
voce.  Certainly  that  is  its  prima  faeie 
meaning  at  the  present  Ume.  I  have  not 
been  able  to  find  even  a  single  instance  of 
so  complete  a  departure  from  the  original 
meaning  as  would  make  it  the  contradic- 
tory of  "  both."  Giving  the  word  what  I 
hold  to  be  its  correct  meaning,  it  follows 
that  on  the  death  of  the  first  dying  of  the 
two  sisters  the  contingency  on  which  the 
subsequent  disposition  depended  became 
a  certainty,  and  we  have  only  to  ascertain, 
what  that  disposition  means.  The  first 
thing  to  observe  is  that  the  disposition  is 
expressed  in  a  new  form.  We  have  no 
longer  to  deal  with  words  like  '^  pay  and 
divide,"  though  the  adverb  "  then  "  carries 
us  forward  to  the  time  of  the  tenant  for 
life's  death  just  as  those  words  did.  The 
testatrix  declares  that  the  trustees  are  to 
"  stand  possessed  of  the  whole  of  the  said 
trust  moneys."  Why  should  there  be 
this  change  of  language  t  One  obvious 
answer  would  be  that,  under  the  changed 
circumstances  arising  out  of  the  death 
during  her  lifetime  of  one  at  any  rate  of 
the  two  sisters,  the  testatrix  did  not  mean 
her  disposition  to  depend  at  all  upon  the 
contingency  of  survivorship  at  her  death. 
She  dissociates  the  new  disposition  from 
the  previous  words  of  gift  after  the  decease 
of  the  tenant  for  life,  and  goes  back  to  the 
words  "  stand  possessed  "  with  which  she 
began.  The  ascertainment  of  the  object 
of  the  new  trust  is  contained  in  the  words 
"  upon  trust  for  the  survivor  of  my  said 
sisters  absolutely."  What  is  the  meaning 
of  the  word  "  absolutely  "  ?  If  any  inde- 
pendent meaning  can  be  given  to  it,  it 
must  be  "unconditionally.      1  say  this 


because  to  hold  that  it  points  only  to  the 
amount  of  interest  taken  is  really  to  de- 
prive it  of  all  independent  meaning  what- 
ever.    The  words  "  the  whole  of  the  said 
trust  moneys  "  fully  and  entirely  exprew 
this  meaning.     On  the  other  hand,  the 
disposition  in  favour  of  the  two  sisters 
share  and  share  alike  was  not  absolute  bat 
depended  certainly  upon  a  condition  or 
contingency,  whatever  that  condition  or 
contingency  might  be.     I  think  that  the 
obvious  prima  facie  meaning  is  this.   The 
present  gift  is  to  be,  unlike  the  former  one, 
fi?ee  from  any  condition  includiog  (in  my 
judgment)  any  implied  condition  of  the 
beneficiary  being  alive  at  the  death  of  the 
tenant  for  life.     We  have,  then,  to  deal 
with  the  description  "  the  survivor  of  my 
said  sisters."     Here  for  the  first  time  we 
are  concerned  with  a   word  which  has 
caused  perhaps  more  difficulty  in  the  in- 
terpretation of  wills  than  any  other  in  the 
language.     But  the  difficulties  which  arise 
are  minimised  by  keeping  the  mind  free 
from      the    intrusion     of     unnecessary 
hypotheses  when  the  word  as  used  can  be 
interpreted  according  to  its  literal  n&eaning 
in  the  phrase  where  it  is  used.     Now  here 
there  can,  I  think,  be  no  doubt  ikx&i  the 
word  "  survivor  "  is  equivalent,  if  w«  leav® 
out    all     extraneous    considerations,  to 
"longest  liver,"  and  if  that  prim^/o^ 
meaning  is  given  to  it  no  difficalty  re- 
mains.    There  can  be .  no  doubt  fchat  ^ 
this  will  that  meaning  is  included.      Can  a 
further  meaning  be  included  %    Th.e  con- 
struction suggested  is  that  in  th^  s^^^ 
phrase  it  includes  two  meanings  sl^^  ^^ 
one— -first,  the  survivorship  as  between 
the  sisters ;  and  secondly,  a  survii^'orship 
as  between  the  object  of  the  gift  a^d  tbe 
tenant    for    life.     The   inclusion  €d(  ^^ 
second  meaning  seems  to  me  botls-  ^^^' 
trary  and  unnecessary,  and  therefoc^^  ^®* 
permissible.      It  introduces  a  cor»-dition 
into  a  gift  which  is  intended  to  b^  *^ 
lute    and    thereby    deprives    the      ^^^ 
"  absolutely  "  of  any  possible  effect. 

So  far  I  have  dealt  only  with  the,J»^?** 
facie  meaning  of  the  words,  and  ia  ^^ 
so  I  do  not  think  that  I  have  lost  ^^ 
of  any  canon  of  construction  ^W» 
ought  to  guide  us.  It  is  permissit^i^  ^ 
refer  as  authorities  to  any  other  deciai<^ 
of  wills  not  expressed  in  the  sam^  ^ 
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gnage  only  so  far  aa  they  illustrate  a 
principle.  I  think  that  the  grounds  of 
decision  in  White  v.  Baktr^  particularly 
as  set  forth  in  the  judgment  of  Lord 
Justice  Turner,  supply  us  with  such  a 
principle.  He  proceeds  first  to  find  out 
the  plain  meaning  of  the  word  ''sur- 
vivor "  in  the  sentence  in  which  it  is  used 
in  the  will  before  him  independently  of 
any  presumption  in  favour  of  its  being  re- 
ferred to  the  period  of  distribution,  and 
then  asks  whether  the  context  is  so  much 
opposed  to  the  plain  meaning.  This  ap- 
pears to  me  to  be  the  sound  mode  of  pro- 
cedure, and  I  have  endeavoured  to  follow 
it.  The  plain  meaning  of  "  survivor  "  as 
here  used  is,  I  think, ''  longest  liver,"  and 
60  far  from  the  context  being  opposed  to 
that  plain  meaning,  it  seems  to  me  to  cor- 
roborate it — Scwfidd  V.  Howea.^  When 
I  a.dd  that  Scurfidd  v.  Hovoes  ^  is  affirmed 
by  the  Court  of  Appeal  in  White  v.  Baker  ' 
as  a  right  decision,  and  that  the  appa- 
rently inconsistent  decision  in  Broume  v. 
Kenyan  (Lord)  ^  is  explained  as  depending 
on  a  context  entirely  different  from  any- 
thing in  the  case  of  White  v.  Bctker  ^  or 
the  present  case,  I  have  said  all  that  I 
think  is  necessary  as  to  the  previous  de- 
cisions. 

Vaughan  Williams,  L.J. — I  agree  in 
the  view  of  the  Master  of  the  Rolls.  I 
also  agree  in  particular  that  there  can  be 
no  doubt  that  the  words  '*  from  and  after 
her  decease  my  said  trustees  shall  pay 
and  divide  the  said  trust  moneys  unto 
and  equally  between  my  two  sisters 
Frances  and  Sarah  share  and  share  alike  " 
are  words  which  give  to  the  two  sisters 
vested  estates.  But  I  do  wish  to  say 
that,  although  I  have  not  the  slightest 
doubt  that  that  is  the  proper  construction 
here,  my  mind  always  rather  recoils 
from  basing  such  a  conclusion  upon  any 
canon  of  construction,  because  I  think  it 
is  most  unfortunate  if  one  ever  recognises 
that  there  is  in  force  a  canon  of  construc- 
tion which  compels  one  to  do  violence  to 
the  words  of  the  will,  and  in  the  par- 
ticular case  here,  if  I  did  not  feel  that  the 
whole  of  the  terms  of  the  will  compelled 
one  to  do  the  violence  one  has  to  do  to 
t^oee  words  to  arrive  at  the  conclusion,  I 
do  not  think  the  mere  fact  of  the  exist- 


ence of  the  canon  of  construction  would 
compel  me  to  that  conclusion.  That  one 
has  to  do  some  violence  to  the  words  of 
the  will,  and  the  probable  intention  of  the 
testatrix  to  be  inferred  therefrom,  I  do 
not  think  there  can  be  any  doubt.  I 
think,  taking  the  words  of  the  will  as  a 
whole,  one  cannot  avoid  the  conclusion  of 
these  being  vested  estates. 

Now,  with  regard  to  what  we  have  to 
decide  here,  I  base  my  judgment  upon  the 
use  of  the  word  "  then  "  in  this  contingent 
divesting  clause.  I  think  that  the  word 
^*  then  "  qualifies  not  only  the  death  which 
is  spoken  of,  but  also  the  survivorship  that 
is  spoken  of,  and  determines  the  time  at 
which  one  is  bound  to  look  for  one  and  the 
other.  There  are  portions  in  the  judg- 
ments in  White  v.  Bctker  ^  which  I  do  not 
think,  if  subsequent  decisions  are  looked 
at,  and  in  pai-ticular  the  decisions  of  Lord 
Hatherley  when  he  was  Vice-Chancellor 
Wood,  can  be  said  to  have  been  univer- 
sally accepted  afterwards.  But  as  to  so 
much  of  the  judgment  as  lays  down  the 
canon  that  you  must  look  at  the  will  itself 
to  construe  the  word  **  survivor,"  and  con- 
strue it,  not  according  to  any  abstract 
meaning,  but  according  to  what  appears  to 
be  the  meaning,  taking  the  will  as  a  whole, 
I  agree  entirely ;  and  I  think  that  in  de- 
livering the  judgment  which  I  am  now 
delivering  I  am  following  that  canon  of 
construction,  and  it  is  because  of  the 
words  collocated  with  "survivor"  here, 
and  in  particular  the  word  "  then,"  which 
shews  us  the  time  which  is  to  be  looked 
at,  that  I  have  come  to  the  conclusion  I 
have  done,  that  if  both  sisters  died 
in  the  lifetime  of  Thirza,  before  the 
time  which  is  pointed  out  as  being  the 
crucial  time,  there  has  been  no  survivor- 
ship within  the  meaning  of  the  word 
**  survivor  "  in  this  will. 

I  only  wish,  that  being  the  basis  of  my 
judgment,  to  say  one  word  about  the 
meaning  of  the  word  '*  either."  I  do  not 
myself  quite  accept  the  proposition,  how- 
ever high  authority  there  may  be  for  it, 
that  the  word  "either"  in  its  original 
meaning  was  a  conjunctive  word,  or  was 
a  word  which  imported  "  both."  I  think, 
if  you  have  any  doubt  about  the  matter, 
you  have  only  to  look  at  other  languages, 
whether  ancient  or  modem,  to    satisfy 
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yourself  that  the  meaning  of  the  word 
"  either  "  when  used  as  "  both,"  as  in  the 
example  that  the  Master  of  the  KoUs  just 
gave — "  On  either  bank  of  the  river  " — is  an 
imported  and  subsidiary  meaning,  and  not 
the  primary  meaning  of  the  word.  But  I 
am  going  to  assume,  for  what  I  am  going 
to  say,  that  the  word  "  either  "  will  equally 
bear  either  interpretation.  Then  one  has 
to  see  which  it  means  here,  and  I  think  it 
is  a  tolerably  safe  proposition  to  say  that 
when  you  find  the  clause  which  is  intro- 
duced by  the  word  "  either  "  followed  by 
a  dependent  clause,  which  treats  one  of  the 
two  which  are  referred  to  separately  from 
the  other,  you  will  find  it  very  difficult,  if 
not  impossible,  to  find  a  single  example  in 
which  the  word  "  either "  has  ever  been 
used  to  import  both.  I  do  not  wish  to  say 
more  upon  this  subject,  because  it  is  a 
question  rather  of  grammar  than  of  law, 
but  merely  to  point  as  an  illustration  of 
what  I  mean  to  the  well-known  passage 
of  the  "  Beggar's  Opera :  " 

"  How  happy  coald  I  be  \vith  either, 
Were  t'other  dear  charmer  away  1 
Bot  while  you  thus  tease  me  together. 
To  neither  a  word  will  I  say/' 

However  possible  it  might  be,  if  you 
left  out  the  last  three  lines,  to  treat  it  as 
meaning  "  both,"  the  real  reason  why 
you  cannot  treat  it  as  meaning  "  both  "  in 
that  sentence  is,  not  only  the  obvious 
meaning  of  Captain  Macheath  when  he 
used  the  words,  but  because  it  comes 
within  the  rule  that  I  have  stated  that 
you  find  in  the  predicate  which  is  applied 
to  this  subject  that  the  two  are  treated 
in  opposition  and  separately,  and  when 
that  is  so  you  ought  not,  in  the  subject 
part  of  the  sentence,  to  treat  the  word 
"  either  "  as  meaning  both. 


Solicitors-^  Debenham  &  Walker,  for  appellants ; 
Oolliflson  ic  Prichard,  for  respondents. 

Reported  "by  A.  J.  Spencer ^  £sq,, 
^arrister-at-Law, 


Kekewich,  J. 

1899. 

March  3. 


BATEMAN  (bABONESS)  AND 
'  FABKEE's  CONTBACT, /n  r6. 


EccUdasticdl  Law — Chwrchyaard — En- 
largement— Land  "  adjoining  to  an  exist- 
ing churchyard  " — Consecration  of  Church- 
yards Act,  1867  (30  <t'  31  Vict.  c.  133). 

A  piece  of  land  opposite  to  a  churchyard, 
and  separated  from  it  by  a  public  highway 
twenty  feet  wide,  mjay  be  held  to  be  ^^  ad- 
joining to  an  existing  churchyard  "  within 
the  meaning  of  section  \  of  the  Consecra- 
tion of  Churchyards  Act,  1867,  and  can  be 
consecrated  under  that  Act, 

The  Baroness  Bateman  was  the  tenant 
for  life  of  certain  lands  in  the  parish  of 
Brome,  Suffolk,  and  she  agreed  to  sell 
part  of  the  same  to  the  rector  of  the  parish 
for  the  sum  of  51,  The  church  and  church- 
yard of  the  parish  were  on  the  south  side 
of  a  public  road  leading  from  Brome 
Rectory  to  Brome  Hall.  The  land  agreed 
to  be  sold  was  on  the  north  side  of  this 
road  and  opposite  to  the  churchyard,  and 
it  was  agreed  to  be  bought  with  the  view 
of  making  an  addition  to,  or  enlargement 
of,  the  existing  churchyard. 

The  question  arose  whether  the  piece 
of  land  agreed  to  be  purchased  could  be 
said  to  be  ^^  adjoining  "  the  existing  church- 
yard within  the  meaning  of  the  Consecra- 
tion of  Churchyards  Act,  1867,*  and  could 
be  conveyed  and  consecrated  under  the 
provisions  of  that  Act. 

The  purchaser  having  taken  the  objec- 

(1)  By  section  1  of  the  Consecration  of 
Churchyards  Act,  1867,  which  was  passed 
"to  diminish  the  expense  attendant  on  the 
consecration  of  portions  of  groand  adjoin- 
ing and  added  to  existing  chorchyards,"  it 
is  enacted  that  **  Where  any  ground  ad- 
joining to  an  existing  churchyard  has  been 
or  is  sodded  thereto,  the  bishop  of  the  diocese 
may,  if  he  thinks  fit,  .  .  .  sign  an  instrument 
declaring  or  recording  the  consecration  of  such 
ground,  without  the  presence  of  the  chancellor 
or  registrar  of  the  diocese  being  necessary.  .  .** 

Section  4  enables  tenants  for  life  of  property 
to  grant  land  for  the  enlargement  of  church- 
yards or  burial  places  without  the  concurrence 
of  the  remainderman. 

By  section  5 :  '*  Any  lands  or  hereditaments 
adjoining  any  churchyard  or  burial  place  may 
be  conveyed  for  the  purpose  of  addiiig  thereto 
by  a  deed  "  in  a  specified  form. 
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tioDy  a  summons  was  taken  out  by  the 
vendor  under  the  Vendor  and  Purchaser 
Act,  1874,  asking  for  a  declaration  that 
she  had  power  to  sell  under  the  Con- 
secration of  Churchyards  Act,  1867. 
This  summons  was  adjourned  into  Court. 

J.  M,  Stone,  for  the  vendor. — The  object 
of  the  Act  was  to  facilitate  the  enlarge- 
ment of  burial  grounds.  This  land  is 
''adjoining"  within  the  meaning  of  the 
Act.  It  is  not  necessary  that  it  should  be 
contiguous.  Cases  have  arisen  under  the 
Lands  Clauses  Consolidation  Act,  1845, 
where  a  construction  has  been  placed  upon 
the  meaning  of  '*  adjoining  owners."  In 
Coventry  v.  London,  Brighton,  and  South 
Coast  Railway  [l867]  ^  it  was  held  that 
lessees  of  lands  separated  from  superfluous 
lands  by  a  private  road  were  owners  of 
''immediately  adjoining  land"  within 
section  128  of  the  Lands  Clauses  Consoli- 
dation Act,  1845.  Another  case  under 
the  same  Act  was  London  and  South- 
western Railway  v,  Blackmore  [l87o],^ 
where  the  fact  that  a  wall  divided  the 
property  of  an  individual  from  that  of  a 
company  did  not  prevent  him  from  being 
an  adjoining  owner  within  the  Act.  A 
similar  question  arose  also  in  the  case  of 
Haynee  v.  King  [l893],*  where  certain 
lessors  had  power  to  deal  with  pre- 
mises "  adjoining  or  contiguous  "  to  their 
own,  and  it  was  held  that  premises  on  the 
other  side  of  a  street  came  under  that 
description. 

In  his  judgment  in  that  case  North,  J., 
referred  to  Micklethufoit  v.  Newlay  Bridge 
Co.  [1886],^  and  said  that  the  premises 
were  **  contiguous  "  in  the  strict  sense  of 
the  word,  inasmuch  as  there  was  a  pre- 
sumption that  the  leases  of  the  houses  on 
either  side  of  the  street  would  include 
the  soil  of  the  street  usque  ad  medium 
JUum.  If  that  presumption  applies  in  the 
present  case,  half  of  the  soil  of  the  street 
on  one  side  would  belong  to  the  church- 
yard and  half  to  the  owner  of  the  land  on 
the  other  side  of  the  road ;  and  if  the 
presumption  does  not  apply  in  the  case  of 
a  chnrcfiyard,  then  the  whole  of  the  road 

(2)  87  L.  J.  Ch.  90 ;  L.  B.  5  Eq.  104. 

(3)  39  L.  J.  Ch.  713 ;  L.  B.  4  H.L.  610. 

(4)  63  L.  J.  Ch.  21 ;  [1893]  3  Ch.  439. 
(6)  33  Ch.  D.  133. 


would  pass  to  the  purchaser  by  the 
conveyance — White's  Charities,  In  re; 
Charity  Commissioners  v.  London  Corpora- 
tion [l898].^  In  the  present  case  the 
bishop  of  the  diocese  is  willing  to  conse- 
crate, if  the  case  comes  within  the  Act. 
If  it  does  not,  expense  will  be  incurred 
out  of  all  proportion  to  the  amount  of  the 
purchase-money. 

W.  M,  SpenM,  for  the  purchaser  and 
the  bishop  of  the  diocese. — The  purchaser 
simply  desires  to  obtain  a  good  title.  This 
proposed  new  addition  cannot  be  called  an 
"enlargement"  of  the  churchyard,  as 
there  will  be  another  indosure  on  the 
other  side  of  the  high  road.  It  will  be  in 
eflTect  a  new  burial  ground.  There  is  not 
much  authority  on  the  meaning  of  the 
word  "  adjoining  "  except  the  cases  under 
the  Lands  Clauses  Act,  which  was  con- 
strued liberally  in  fiEivour  of  giving  adjoin- 
ing owners  a  right  of  pre-emption.  There 
is  one  criminal  case — of  Rex  v.  Hodges 
[i82&]^ — where  a  person  was  indicted 
under  7  &  8  Geo.  4.  c.  29,  s.  38,  for 
stealing  pears  on  ground  ^'  adjoining  to  a 
dwelling-house,"  and  it  was  held  that  such 
words  imported  actual  contact,  and  that 
ground  separated  from  a  house  by  a 
narrow  walk  and  paJing  was  not  within 
their  meaning. 

Keeewich,  J. — It  would  be  a  great  pity 
for  me  to  attempt  to  define  the  meaning 
of  the  word  "adjoining"  in  this  Act  of 
Parliament,  because,  if  I  were  to  do  so, 
my  definition  would  be  sure  to  be  more  or 
less  inaccurate,  and,  indeed,  very  few 
definitions  are  otherwise.  If  I  made  the 
definition,  I  might  be  taken  to  exclude 
some  cases  which  might  properly  come 
within  the  Act.  I  therefore  content 
myself  with  saying  that  this  particular 
piece  of  land  is  "  adjoining  to  the  church- 
yard "  within  the  meaning  of  the  Act. 


Solicitors— G.  F.  Hudson,  Matthews  &  Co. 

[^Reported  hy  O.  Macon,  Esq,, 
Barrister-at'Lcm, 


(6)  67  L.  J.  Ch.  430;  [1898]  1  Ch.  669. 

(7)  Moo.  &  M.  341. 


Digitized  by 


Google 


332 


GHANCEBY  DIVISION. 


[1899 


Keeewich,  J. 
1898. 
Dec.  6 


JH,  J. ") 

i.    5 


CLIFFORD  V,  HOLT. 


EasemefU — Light — "  Building*^ — Green- 
house— Pre8GriptionAct,lS32  (2<fe  3  WiU.  4. 
<L  71), «.  3. 

A  greenhouse  is  a  ^^  building  "  within  the 
meaning  of  section  S  of  the  Prescription 
Actf  1832,  and  a  maiidatory  injunction 
will  he  granted  to  restrain  the  interference 
with  the  access  of  light  thereto. 

This  was  an  action  by  the  lessee  and 
occupier  of  Manor  Lodge,  2  Grove  End 
Road,  in  the  county  of  Middlesex,  for  an 
injunction  to  restrain  the  defendants, 
Messrs.  Holt  &  Sons,  builders,  and  the 
trustees  of  the  Marjlebone  Cricket  Club, 
from  erecting,  or  permitting  to  remain 
erected,  any  wall,  building,  or  other  struc- 
ture, so  as  to  darken,  injure,  or  obstruct 
any  of  the  ancient  lights  of  a  greenhouse 
situate  in  the  garden  of  the  plaintiff's 
house. 

The  defendants  had  commenced  to  build 
a  tennis-court  on  premises  adjoining  the 
plaintiff's  garden,  one  wall  of  which  was 
being  built  on  the  old  party  wall,  which 
was  about  eight  feet  high.  The  wall  of 
the  tennis-court  had  now  been  raised  to  a 
height  of  about  thirty  feet,  and  con- 
sequently obstructed  a  certain  amount  of 
the  northern  light  which  had  formerly  had 
access  to  the  plaintiff's  greenhouse,  which 
was  an  oblong  structure  entirely  detached 
from  the  dwelling-house,  running  out 
from  the  party  wall,  which  formed  one 
«nd  of  it,  into  the  plaintiff's  garden.  The 
present  greenhouse  was  built  in  1882  on 
the  site  of  an  old  one,  which  had  been  in 
existence  more  than  twenty  years.  The 
glass  roof  and  sides  of  the  new  greenhouse 
coincided  exactly  with  those  of  the  old 
one,  and  it  was  admitted  that  the  lights,  if 
properly;claimed  in  the  respect  of  the  green- 
house as  a  building,  were  ancient  lights. 

Warrington,  Q,C,,  and  P.  F.  Wheder, 
for  the  plaintiff. — ^The  greenhouse  is  a 
'*  building  "  within  section  3  of  the  Pre- 
scription   Act* — Harris   v.     De    Pinna 

(1)  The  Prescription  Act,  1832,  s.  3 :  "  When 
the  access  and  use  of  light  to  and  for  any 


[1886].^  The  obstruction  of  light  is  of  a 
material  character,  and  has  depreciated 
the  value  of  the  property, 

Pmshaw,  Q.C.,  and  T.  T.  Methold,  for 
the  defendants. — The  greenhouse  is  not  a 
"  building  "  within  the  Prescription  Act, 
s.  3.  It  is  not  a  building  analogous  to  a 
"dwelling-house"  or  "workshop."  In 
any  case  the  light  in  question  is  a  north 
light,  and  the  actual  obstruction  is  trifling. 
There  is  also  ample  light  for  this  green- 
house from  other  quarters. 

A.  0* Connor  watched  the  case  for  the 
reversioner,  but  took  no  part  in  the 
argument. 

[Martin  v.  Gohle  [isos]  *  and  Shelfer  v. 
City  of  London  Blectrto  Lighting  Co. 
[i895]  *  were  also  cited.] 

Kekbwich,  J. — The  first  question  to 
be  decided  is  whether  this  greenhouse  is 
a  "  btiilding  "  within  section  3  of  the  Pre- 
scription Act,  1832,  in  which  the  words  are 
"any  dwelling-house,  workshop,  or  other 
buUding."  The  question  has  been  raised 
before  Mr.  Justice  Chitty  in  Harris  v. 
Be  Pinna,^  which  was  a  case  under  the 
Prescription  Act ;  and  a  similar  question 
has  been  raised  in  cases  under  the  Lands 
Clauses  Act,  1845,  s.  92,  in  Salter  v. 
Metropolitan  District  Railway  [l87o],  ^ 
and  inja  case  before  myself  on  the  effect 
of  a  restrictive  covenant  in  Fo^Ur  v. 
Frcbser  [^1893].*  The  question  to  be  actu- 
ally decided  for  the  first  time  is  whether 
a  greenhouse  is  within  the  Prescription 
Act.  That  Act,  in  my  opinion,  applies 
to  a  building  to  which  there  is  access  of 
light  for  ordinary  purposes  for  which 
light  is  required.  Light  is  required  for  a 
dwelling-house,    a    workshop,    or    other 

dwelUng-honse,  workshop,  or  other  bnildiDg 
shall  lukve  been  actually  enjoyed  therewith 
for  the  full  period  of  twenty  years  with- 
out interruption,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary  notwith- 
standing, unless  it  shall  appear  that  the  same 
was  enjoyed  by  some  consent  or  agreement 
expressly  made  or  given  for  that  purpose  by 
deed  or  writing." 

(2)  56  L.  J.  Gh.  344  ;  S3  Oh.  D.  238. 

(3)  1  Campb.  320. 

(4)  64  L.  J.  Ch.  216, 736 ;  [1896]  1  Ch.  287. 

(5)  39  L.  J.  Ch.  667  ;  L.  B.  9  Eq.  43S. 

(6)  63  L.  J.  Ch.  91 ;  [1893]  3  Ch.  158. 
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building.  It  is  required  for  a  studio  or  for 
a  picture-gallery — that  is,  for  a  building 
which  is  not  either  a  dwelling-house  or  a 
workshop.  The  judgment  of  Mr.  Justice 
Chitty,  in  my  opinion,  shews  that  when  a 
bmlding  is  of  such  a  character  that  access 
of  light  is  important  to  it,  that  is  a 
''building"  which  the  Legislature  in- 
tended to  protect.  That,  though  not 
expressed  in  those  words,  is  what  I 
understand  firom  his  judgment.  Here 
there  is  a  greenhouse.  If  it  were  a 
studio,  either  an  ordinary  studio  for 
pictures  or  a  studio  for  photographic  pur- 
poses, it  would,  if  detached  from  a  house, 
be  a  ''  building,''  or  if  attached  to  a  house 
like  a  conservatory,  it  would  be  **  part  of 
a  building."  In  my  opinion,  therefore^ 
the  greenhouse  in  this  case  is  clearly  a 
''buUding"  within  the  meaning  of  the 
Act.  A  somewhat  similar  point  came 
before  me  in  AU.-Gen.  v.  Queen  Anne 
Maneions  [i889],^  where  I  had  to  con- 
sider whether  a  memorial  chapel  was 
such  a  building,  and  I  held  that  there 
was  nothing  to  restrict  the  generality  of 
the  word  "  building  "  so  as  to  prevent  the 
acquisition  of  the  light  necessary  for  the 
purposes  for  which  the  building  was 
designed. 

Then  the  next  question  is  whether 
there  has  been  an  actual  obstruction  of 
light.  That,  I  think,  is  scarcely  argu- 
able. I  have  a  model  before  me,  and  I 
have  kept  it  before  my  eye.  It  is  of  no 
use  to  say  there  is  not  a  large  obscura- 
tion of  sky  area — that  is  to  say,  you  can- 
not now  see  the  sky  which,  before  this 
wall  was  erected,  you  could  see.  A  large 
amount  is  gone,  and  gone  for  ever:  This, 
I  think,  settles  the  question  whether 
there  is  any  obstruction  of  light.  Then 
comes  the  further  question  whether  this 
obstruction  is  of  such  a  material  character 
that  the  Court  ought  to  interfere.  [His 
Lordship  discussed  the  evidence,  and 
came  to  the  conclusion  that  the  wall  did 
materially  interfere  with  the  access  of 
light  to  the  greenhouse,  and  therefore 
the  plaintiff  was  entitled  to  the  protection 
of  the  Court,  and  granted  a  mandatory 
injunction  to    restrain    the  interference 

(7)  37  W.  R.  672. 


with  the 
house.] 


access  of  light  to  the  green- 


Solicitors— A.  &  A.  0.  Hngbes,  for  plaintiflf; 
Marson,  Son  &  Haigh,  agents  for  H.  W. 
Fellows,  Rickmans worth,  for  defendants; 
Behan  k,  Geoghegan,  for  reversioner. 

[lUported  by  A.  Corderyy  litq.f 
Barruter-at-  Lam, 


] 


SMITH,  In  re ; 

SMITH   V.    SMITH. 


EOMEB,  J. 

1898. 
Dec.  7,  8,  21. 

Wm — Construction — Devise  Free  frwn 
Mortgagee — Pecuniary  Legacy — Priority 
— Marshalling  Assets — Real  Estate  Charges 
{Locke-King's)  Act,  1854  (17  d;  18  Vict. 
e.  113). 

Specifio  devisees  of  real  estate^  by  the 
terms  of  the  will  freed  a/nd  discharged  from 
the  payment  of  mortgages  thereon^  are  not 
entitled  to  have  the  benefit  of  the  payment 
off  of  the  mortgages  out  of  the  residuary 
persoTMl  estate  unless  and  until  the  ordi- 
ruxry  pecuniary  legatees  have  been  satisfied 
infuU, 

Lutkins  v,  Leigh  (Ca.  t.  Talb.  63) 
followed. 

The  above  testator,  by  his  will  made  in 
1885,  gave  to  each  of  his  sons  G.  T.  Smith 
and  H.  D.  Smith,  and  his  daughters 
A.  F.  Smith  and  A.  M.  Smith,  the  sum  of 
100/.,  and  to  the  said  H.  D.  Smith  his 
freehold  house  at  Harrow,  freed  and  dis- 
charged from  any  mortgage  there  might 
be  thereon  at  the  time  of  his  death,  and 
to  his  trustees  lus  leasehold  and  freehold 
houses  therein  described,  freed  and  dis- 
charged from  any  mortgage  there  might 
be  thereon  at  the  time  of  his  death,  upon 
trusts  in  fevour  of  his  daughter  A.  L. 
Jones,  and  gave  a  house  at  61  Cheapside 
and  other  houses  (but  free  from  any  in- 
cumbrances which  might  be  thereon  at 
the  time  of  his  death)  to  his  trustees  upon 
trusts  in  favour  of  his  daughters  A.  P. 
Smith  and  A.  M.  Smith.  The  testator 
declared  that  if  he  should  sell  any  of  his 
said  houses  given  to  his  daughters,  then 
his  executors  and  tru.stees  should  out  of 
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his  residuary  estate  stand  possessed  of  a 
sum  equivalent  to  the  price  for  which  he 
might  have  sold  such  house  on  similar 
trusts  to  those  declared  concerning  any 
such  house  as  might  have  been  sold  ;  and 
the  testator  gave  all  other  his  real  and 
personal  estate  upon  trust  to  pay  to  each 
of  his  sons  G.  T.  Smith  and  H.  D.  Smith 
an  annual  sum  of  250^.,  and  out  of  the 
balance  of  the  income  to  pay  off  the  in- 
cumbrances upon  his  estate,  and  upon  trust 
as  soon  as  all  the  incumbrances  upon  his 
estate  should  have  been  paid  off  to  assign 
his  said  residuary  estate  to  his  sons  G.  T. 
Smith  and  H.  D.  Smith  equally. 

The  testator,  in  1887,  made  a  codicil 
which,  after  reciting  the  said  gifb  of  resi- 
due upon  trust  to  pay  the  said  annuities 
of  2502.  each,  and  out  of  the  balance  to 
pay  off  the  incumbrances  upon  his  estate 
and  the  direction  to  afterwards  assign  his 
residuary  estate  to  his  two  sons,  varied 
the  will  in  certain  immaterial  particulars. 

The  testator  had  sold  61  Cheapside  for 
9,8002.  His  estate  proving  insufficient 
for  payment  in  full  of  the  legacies,  the 
questions  arose — first.  Whether  the  four 
pecuniary  legacies  of  1002.  were  charged 
on  the  entire  residue,  and  had  first  to  be 
satisfied ;  secondly.  Whether  the  annuities 
of  2502.  were  only  payable  out  of  the  resi- 
due proper  ;  thirdly,  Whether  the  9,8002. 
was  to  be  treated  as  an  ordinary  legacy 
payable  out  of  the  residue ;  and  fourthly. 
Whether,  inasmuch  as  the  testator  had 
excluded  the  application  of  Locke-King's 
Act,  the  devisees  had  a  right  to  have  the 
mortgage  debts  paid  off  out  of  the  residue 
as  against  the  pecuniary  legatees. 

MvUigan,  Q.Cy  and  A.  J,  AUen,  and 
FtxrweU,  Q.Cy  and  E.  F.  Ball,  for  the  plain- 
ti&,  the  pecuniary  legatees. — Locke-  King's 
Act  is  excluded,  and  the  old  law  since 
Lutkins  v.  Leigh  [i734]  *  applies — namely, 
that  the  legacies  have  priority  over  the 
gifb  of  the  mortgage-moneys  to  the 
devisees — Hamilton  v.  Worley  [l793],^ 
Porcher  v.  Wilson  [1866],'  Burley  v.  Arm- 
strong [i86i],*  Wythe  V.  ffenniker  [i833],^ 

(1)  Ca.  t.  Talb.  63. 

(2)  2  Ves.  62. 

(3)  14  W.  R.  1011. 

(4)  12  Ir.  Ch.  Rep.  270. 

(6)  3  L.  J.  Ch.  24 ;  2  Myl.  k  E.  635. 


Buckley  v.  Buckley  [i887],^  and  White  and 
Tudor  L.G.  {7th  ed.),  vol.  i.  pp.  33,  34. 

NeviUej  Q.C.,  and  C.  G.  Church,  Levett, 
Q.C.,  and  A.  W.  Rowden,  for  the  defen- 
dants, the  specific  devisees,  cited  John- 
eon  V.  Child  [1844]  7  and  Smith  v.  SmWi, 

[i860].® 

Whinney,  for  another  defendant. 

EouEB,  J. — The  first  question  I  will 
deal  with  concerns  the  four  pecuniary 
legacies  given  at  the  beginning  of  the  will. 
GreviUe  v.  Broume  [i859]  ^  finally  decided 
that  when  legacies  are  given  generally, 
and  there  is  a  gift  of  the  residue  of  the 
real  and  personal  estate,  the  legacies  are 
charged  upon  the  entire  residue.  In  the 
will  before  me  the  residuary  devise  takes 
the  form  of  a  gift  of  all  other  the  testator's 
real  and  personal  estate.  In  other  cases, 
however,  it  has  been  held  that  a  gift  of 
the  testator's  real  and  personal  estate,  not 
otherwise  disposed  of,  has  the  same  effect 
as  a  gifb  of  the  residue.  But,  apart  from 
these  cases,  in  the  will  before  me  the 
testator  has  been  his  own  interpreter,  for 
in  his  codicil,  after  referring  to  his  will, 
he  says,  *'  and  whereas  by  my  said  will  I 
have  given  to  my  trustees  the  residue  of 
my  real  and  personal  estate,"  and  he  then 
proceeds  to  make  some  alteration  in  the 
trusts.  So  that  this  case  is,  in  my  opinion, 
governed  by  GreviUe  v.  Browne,^  and 
the  legacies  are  charged  on  the  residue. 
It  follows  that  all  provisions  made  in 
the  will  for  payments  out  of  the  residue 
proper  are  intended  to  be  provided  out  of 
the  testator's  estate  not  specifically  de- 
vised or  bequeathed  after  satisfying  the 
four  legacies.  Now,  the  mortgage  debts 
on  the  specifically  devised  real  estates  are 
by  the  will  expressly  directed  to  be  paid 
out  of  the  residuary  estate  (see  the  clause 
immediately  following  the  trusts  of  resi- 
due for  the  two  sons).  And  by  this  direc- 
tion, so  £a.r  as  it  gave  a  beneficial  interest 
in  the  residue  to  the  devisees,  I  gather 
from  the  will  the  testator  meant  these 
debts  to  be  paid  out  of  the  residuary 
estate  proper — that  is  to  say,  the  estate 
after  satis&ction  of  the  four  legacies.    Of 

(6)  19  L.  R.  Ir.  644. 

(7)  4  Hare,  87. 

(8)  10  Ir.Cb.  Rep.  89,461. 

(9)  7  H.L.  Gas.  689. 
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course,  the  mortgagees  as  creditors  would 
have  a  prior  right  to  any  beneficiaries  to 
be  paid,  but,  so  far  as  they  should  exer- 
cise their  rights  and  obtain  payment  out 
of  residue,  the  four  legacies  would,  on  the 
doctrine  of  marshalling,  with  which  I 
shall  hereafter  have  more  particularly  to 
deal,  be  entitled  to  stand  in  their  shoes. 
And  the  same  remarks  as  to  their  being 
payable  out  of  residue  proper  apply  to 
the  sums  which  by  the  will  have  to  be 
provided  to  take  the  place  of  the  houses 
specifically  devised  in  trust  for  his 
datighters  in  case  the  testator  sold  them  in 
his  lifetime.  And  even  more  strongly 
the  remarks  apply  to  the  annual  sums  of 
250^.  each  directed  to  be  paid  to  his  two 
sons.  In  my  opinion,  therefore,  the  four 
I^acies  must  be  paid  in  priority  to  those 
mortgage  debts,  sums  representing  houses 
sold,  and  the  two  annual  sums  of  250^. 
each. 

I  will  next  deal  with  the  question  as  to 
the  position  of  the  two  sons  in  respect  of 
the  two  annual  sums  of  250/.  Now,  no- 
thing is  said  in  the  will  expressly  as  to 
any  order  of  payment  out  of  the  residue 
proper  of  the  above-mentioned  mortgage 
debts  and  sums  representing  houses  sold. 
But  on  this  will  and  codicil  it  appears  to 
me  to  be  assumed  by  the  testator  that 
these  debts  and  sums  will  have  been  paid 
before  anything  goes  to  the  two  sons. 
The  sons  are  made  residuary  legatees,  and 
it  appears  to  me  that  the  two  annual 
sums  are  only  given  to  them  in  their 
capacity  of  residuary  legatees,  and  as  part 
of  the  machinery  for  allowing  the  true 
residue  to  be  divided  between  them.  After 
directing  his  trustees  out  of  his  residuary 
estate  to  pay  the  two  annual  sums,  the 
testator  proceeds  to  direct  that  "  out  of 
the  balance  of  the  income ''  of  his  resi- 
duary estate  the  trustees  are  to  pay  off 
the  incumbrances  on  his  residuary  estate, 
and  that  when  these  incumbrances  are 
paid  off,  then  the  residuary  estate  is  to 
be  divided  between  the  two  sons.  Clearly 
the  two  annual  sums  would  cease  when 
the  residue  was  divided,  and  in  my  judg- 
ment the  two  sums  are  only  intended  to 
be  paid  to  them  as  residuary  legatees. 
And  this  view  is  supported  by  the  word- 
ing of  the  codicil,  where,  as  regards  the 
share  of  one  of  the  two  sons,  the  testator 


treats  the  250/.  as  being  equivalent  to  the 
income  of  the  residue  up  to  the  time 
that  residue  is  divided.  I  think,  there- 
fore, the  sons  cannot  claim  to  be  paid  any- 
thing in  respect  of  the  annual  sums  until 
the  mortgage  debts  on  the  specifically 
devised  realty,  and  the  sums  representing 
houses  sold,  are  paid. 

This  brings  me  to  the  last  question, 
which  concerns  the  relative  rights  of  the 
specific  devisees  of  realty  in  respect  of 
the  mortgage  debts  and  those  claiming  the 
sum  equal  to  the  price  at  which  one  of 
the  testator  s  houses  was  sold  by  him  in 
his  lifetime.  Now,  in  the  first  place  I 
may  say  that  in  my  opinion  the  last- 
mentioned  sum  is  to  be  treated  as  an 
ordinary  legacy  made  payable  out  of  re- 
sidue. I  cannot  see  any  sufficient  reason 
for  treating  it  differently  merely  because 
if  the  house  had  not  been  sold  the  devisee 
of  it  might  have  taken  it  subject  to  mort- 
gages. I  have  therefore  to  consider  what 
is  the  right  of  a  devisee  of  real  estate 
charged  with  a  mortgage  debt  of  the  tes- 
tator to  have  that  debt  paid  off  out  of  resi- 
due as  against  a  pecuniary  legatee.  Now, 
after  Lutkina  v.  Leighy^  and  before  Locke- 
King's  Act,  it  became  a  settled  rule  in 
equity  that  the  pecuniary  legatee  had 
priority  over  the  devisee,  although  the 
devisee  was  under  the  will  entitled  as 
against  a  residuary  legatee  to  have  the 
mortgage  debt  paid  off  out  of  residue. 
And  if  the  mortgagee,  by  virtue  and  in 
exercise  of  his  rights  as  creditor,  obtained 
payment  of  his  debt  out  of  residue,  it  was 
held  that  on  the  doctrine  of  marshalling 
the  legatee  was  entitled  to  stand  in  the 
shoes  of  the  mortgage  creditor  as  against 
the  devised  realty.  It  is  difficult  to  justify 
this  rule  on  principle.  Seeing  that  the 
testator  intended  the  mortgage  debt  to 
be  paid  off  out  of  his  residuary  estate,  it 
might  have  been  supposed  that  the  pecu- 
niary legatees  could  not  claim  to  be  repaid 
by  the  devisee  merely  because  the  debt 
had  been  paid  as  contemplated  out  of  the 
proper  fund.  Or  the  Courts  might  have 
been  expected  to  hold  that  the  devisee  to 
the  extent  of  the  mortgage  debt,  and  the 
pecuniary  legatee  to  the  extent  of  his 
legacy,  were  equally  objects  of  the  tes- 
tate's bounty,  and  that  the  mortgage 
debt  and  legacy  should  therefore  abate 
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rateably  in  case  the  residuary  estate  oould 
not  pay  both  in  full.  But  the  Courts 
became  bound  by  the  rule  above  adverted 
to,  however  difficult  it  might  be  to  justify 
it — and  the  time  for  questioning  it  has 
long  since  passed — see,  for  example,  ob- 
servations of  Sir  James  Wigram,  when 
Vice-Chancellor,  in  Johnson  v.  ChildJ 
where  he  pointed  out  that  he  was  bound 
by  the  authorities.  Of  course  a  testator 
might,  by  express  provision  in  his  will, 
negative  the  application  of  the  rule  ;  but 
unless  he  did  so  the  rule  was  applied. 
The  effect  of  Locke-King's  Act  was  to 
benefit  the  pecuniary  legatee  and  not  to 
prejudice  any  rights  he  previously  had  in 
equity.  So  that  if  a  testator  by  his  will 
negatived  the  application  of  the  Act,  with- 
out directing  that  the  rule  should  not 
apply,  then,  of  course,  the  rule  had  to  be 
applied.  Accordingly,  in  Forcher  v.  Wil- 
son^^  where  a  testator  provided  expressly 
for  payment  of  his  debts  out  of  his  re- 
siduary personal  estate  (but  without  men- 
tioning his  mortgage  debts),  the  rule  was 
applied  by  Vice-Ohancellor  Wood.  In 
that  case,  as  the  law  then  stood,  before 
the  amending  Act  of  1877,  the  provision 
was  held  to  negative  the  application  of 
the  Act,  and  the  debts  to  be  paid  out  of 
the  residuary  personal  estate  were  held 
to  include  mortgage  debts.  And  the 
decree  in  that  case  expressly  provided 
that  the  mortgage  debts  were  primarily 
payable  out  of  the  personal  estate ;  but 
when  the  question  of  marshalling  came 
before  the  Court,  it  was  declared  that  the 
devisees  of  the  mortgaged  estate  were  not 
entitled  to  have  the  mortgage  satisfied  out 
of  the  personal  estate  until  the  pecuniary 
legatees  were  satisfied.  It  seems  to  me 
impossible  to  distinguish  the  case  now 
before  me  from  the  above  authorities. 
All  that  the  testator  has  really  done  by 
his  will  is  to  negative  the  application  of 
Locke-King's  Act  and  the  amending  Acts 
f(s  to  the  mortgage  debts,  by  expressly 
providing  for  payment  of  those  debts  out 
of  his  residuary  estate.  I  cannot  gather 
from  the  will  that  he  has  expressly  or  by 
necessary  inference  provided  that  the  rule 
as  to  marshalling  is  not  to  apply,  or  that 
the  mortgage  debts  are  to  be  paid  in 
priority  to  the  pecuniary  legatees,  or  that 
the  devisees  of  the  mortgaged  realty  are 


to  be  considered  as  legatees  to  the  extent 
of  the  mortgages  so  as  to  share  rateably 
with  the  pecuniary  legatees  in  case  of 
deficiency  of  the  residuary  estate. 

I  ought  to  say  a  few  words  about  the 
case  of  Smith  v.  Smith.^  Speaking  with 
all  respect,  I  cannot  follow  the  grounds  on 
which  that  case  was  decided.  It  seems 
to  have  been  decided,  and  especially  on 
appeal,  on  the  ground  that  the  will  there 
negatived  (as  it  no  doubt  did  as  the  law 
then  stood)  the  application  of  Locke- 
King's  Act.  But  the  Courts  do  noi 
appear  to  have  seen  that,  assuming  Locke- 
King's  Act  did  not  apply,  the  question  of 
marshalling  then  arose,  and  ought,  on  the 
authorities  I  have  referred  to,  to  have  been 
decided  in  favour  of  the  pecuniary  legatees. 
That  case  seems  to  me  to  be  inconsistent 
with  the  English  authorities,  and  if  it  is 
to  be  supportiod  at  all,  must  be  taken  as  a 
decision  on  the  wording  of  the  will  then  in 
question,  that  the  testator  had  by  necessary 
implication  negatived  the  application  of 
the  rule  as  to  marshalling.  Speaking  for 
myself,  I  can  only  say  that  I  should  not 
have  gathered  from  the  provisions  of  that 
will  that  the  testator  had  negatived  the 
application  of  the  rule. 

It  follows,  summing  up  the  results  of 
this  judgment,  that  the  order  of  payment 
of  the  various  sums  I  have  been  dealing 
with  must,  in  my  opinion,  be  as  follows  : 
(1)  The  four  pecuniary  legacies ;  (2)  the 
sum  representing  the  price  of  the  house 
sold ;  (3)  the  mortgage  debts ;  and  (4)  the 
annual  sums  given  to  the  sons  out  of  the 
residue. 


Solicitors— Hughes,  Hooker  &  Co. ;  R.  Oliver ; 
tSole,  Tamer  &,  Enight. 

[Reported  by  R,  B.  ScJumbergt  Esq^ 
Barrister-at'Law, 
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Dec.  7,8,21.) 

ExeciUor  and  Administrator — Waste  by 
Testator  —  Claim  against  Executors  — 
Statute-barred  Debt — Retainer — Mortgage 
— Foreclosure — Counterclaim  for  Redemp- 
tion— Arrears  of  Interest — Real  Property 
Limitation  Act,  1833  (3  d&  4  WiU,  4.  c.  27), 
«.  42. 

Although  an  exectitor  may  retain  a 
legacy  against  a  statute-barred  debt  due 
from  the  legatee  to  the  testator,  this  rule 
does  not  entitle  executors  to  the  bsTiefit  of  a 
statute  barred  debt  as  against  a  person  who 
is  claiming  a  legal  right  to  damages 
against  the  testator's  estate  as  distinguished 
from  a  claim  on  the  testator^ s  bounty. 

Notwithstanding  that  in  a  foreclosure 
action,  where  the  plaintiff  is  not  claiming 
under  the  covenant  in  the  mortgage,  he  can 
only  recover  six  years'  arrears  of  interest, 
yet  where  a  mortgagor  claims  to  redeem 
{this  not  being  a  suit  to  recover  interest 
within  the  meaning  of  the  Real  Property 
Limitation  Act,  1833),  he  will  be  allowed 
to  redeem  only  on  payment  ofaU  arrears  of 
interest. 

Edmunds  v,  Waugh  (35  L.  J.  Ch.  234; 
L.  R.  1  £q.  4.id>)  followed. 

T.  L.  Coppen,  who  died  in  1878,  by  his 
will  gave  all  his  real  estate  in  trust  for 
his  wife,  Elizabeth  Coppen,  for  life,  she 
keeping  the  same  in  good  tenantable  re- 
pair. Subject  to  the  life  interest,  his  real 
estate  was  to  be  held,  as  to  certain  marsh 
lands  of  about  fifteen  acres  in  the  parish 
of  Dagenham,  Essex,  and  some  cottages, 
known  as  "  New  Years,"  in  trust  for  his 
nephew,  Thomas  L.  Coppen,  the  defendant, 
in  fee-simple. 

In  Apnl,  1882,  the  defendant  Thomas 
L.  Coppen  mortgaged  his  reversion  to  the 
tenant  for  life  for  500/.  and  interest.  In 
1884  Thomas  L.  Coppen  again  mortgaged 
the  property  to  one  Temple,  and  after- 
wards executed  a  third  mortgage  in  favour 
of  his  solicitors,  who  were  added  as  de- 
fendants at  the  trial  of  the  action. 

The  defendant  Thomas  L.  Coppen  never 

paid  to  Elizabeth  Coppen,  the  tenant  for 

life,  any  part  of  the  principal  or  interest 

on  the  mortgage;  and  she  had  also  ad- 

VoL.e8.— Chakc. 


vanced  to  him  various  other  sums  of 
money  amounting  to  120^.,  but  without 
security.  In  1897  Elizabeth  Coppen 
died,  and  at  this  time  both  the  principal 
and  interest  due  on  the  mortgage  as  well 
as  the  cash  advanced  were  statute-barred. 
The  plaintiffs  Dingle  and  Fortescue  were 
the  executors  of  Elizabeth  Coppen,  and 
brought  this  action  against  Thomas  L. 
Coppen  and  the  second  mortgagee  for  an 
account  of  what  was  due  on  the  mortgage 
of  1882,  and,  in  default  of  payment,  for 
foreclosure.  The  plaintiff  Fortescue  was 
also  the  sole  surviving  trustee  of  the  will 
of  T.  L.  Coppen,  deceased. 

Thomas  L.  Coppen  put  in  a  defence 
and  a  counterclaim.  In  his  defence  ho 
alleged  that  nothing  was  due  on  the 
mortgage,  and  relied  on  the  Statutes  of 
Limitation ;  and  by  his  counterclaim  he 
pleaded  that  Elizabeth  Coppen,  as  tenant 
for  life,  had  not  kept  the  property  in  good 
tenantable  repair,  and  had  allowed  the 
land  to  become  impoverished,  and  he 
claimed  damages  for  this  neglect,  and  also 
a  reconveyance  of  the  property. 

In  reply  to  the  counterclaim  the  plain- 
tiffs claimed  to  be  entitled  to  retain  any 
sum  awarded  as  damages  against  the  cash 
advances  of  120/.,  although  they  were 
statute-baired. 

At  the  trial  of  the  action  the  defendant 
T.  L.  Coppen  submitted  to  judgment  for 
foreclosure  with  arrears  of  interest  limited 
to  six  years  prior  to  the  date  of  the  writ, 
and  by  his  amended  counterclaim  sub- 
mitted to  redeem  on  having  what  should 
be  found  due  to  him  on  his  counterclaim 
set  off  against  the  amount  found  due  on 
taking  the  accounts  under  the  mortgage.  . 

Astbwry,  Q.C,  and  H.  L,  Eraser,  for 
the  plaintiffs. — On  the  question  of  re- 
tainer, the  defendant  Coppen  ought  to  be 
held  as  having  paid  himself  the  damages 
he  claims  out  of  the  debt  due  from  him  to 
the  estate.  The  principle  of  retainer  is 
applicable  to  a  claim  for  damages  which 
can  be  measured  —  Compton,  In  re  ; 
Norton  v.  Compton  [l885]  * — and  for  an 
unascertained  amount — Morris,  In  re; 
Morris  v.  Morris  [l874]  ^— and  the  execu- 
tors   can    retain,   though    the    debt    is 

(1)  54  L.  J.  Ch.  904 ;  30  Ch.  D.  16. 

(2)  44  L.  J.  Ch.  178 ;  L.  R.  10  Ch.  68. 
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Btatute-barred — Ratjciey  v.  Raidey  [i876],' 
Gourtruiy  v.  Wiiliams  [l846],*  Jeffs  v. 
Woad[i723y  Mills  v.  Fowfces  [i839],« 
and  Wniie  v.  CordvM  [i875]7  As  regards 
the  interest  to  be  charged  in  taking  the 
accounts,  although  in  their  foreclosure 
action  the  plaintiff  are  entitled  to  recover 
only  six  years'  arrears  of  interest,  the 
defendant  Coppen,  who  now  claims  to 
redeem,  can  do  so  only  on  payment  of  all 
that  is  due  for  principal,  interest,  and 
costs  as  from  the  date  of  the  mortgage — 
Edmunds  v.  Wai^gh  [l866]  ^  and  Marsh- 
Jield,  In  re;  Marshfield  v.  fftUchings 
[1887]» 

J,  G.  Wood,  for  the  defendant  Coppen. 
— The  damages  claimed  by  this  defendant 
are  in  respect  of  a  tort,  and  there  can  be 
no  set-off  or  retainer — Woodhouse  v. 
Walker  [^1880].*^  The  executors  have  no 
higher  right  than  the  deceased  tenant  for 
life  would  have  had,  and  they  cannot  in 
any  case  set  off  the  statute-barred  debt 
— Rawley  v.  Rawley.^  The  case  of 
Gourtnay  v.  WHlicMns^  and  the  other 
authorities  cited  were  all  cases  where  the 
debtor  to  the  estate  was  seeking  the 
testator's  bounty;  while  here  the  defen- 
dant is  claiming  a  legal  right  to  damages, 
and  the  principle  of  set-off  and  retainer 
does  not  apply.  On  the  matter  of  interest 
the  rule  is  the  same  in  a  redemption  as  in 
a  foreclosure  action,  and  no  more  than  six 
years'  arrears  can  be  brought  into  account. 
This  is  shewn  by  the  difference  in  the 
wording  of  sections  40  and  42  of  the  Real 
Property  Limitation  Act,  1833  (3  &  4 
Will.  4.  c.  27).  There  is  no  decided 
authority  exactly  covering  this  point,  but 
the  observationsof  the  Judges  are  in  favour 
of  this  view.  In  Du  Vigier  v.  Lee  [1843]  ** 
and  Sober  v.  Kemp  [l847]  ^^  it  is  laid  down 
that  "  the  terms  on  which  a  mortgagor  or 
those  claiming  under  him  are  entitled  to 
redeem  are  the  same,  whether  they  are  to 

(3)  45  L.  J.  Q.B.  676 ;  1  Q.B.  D.  460. 

(4)  3  Hare,  539 ;  affirmed  on  app. :  15  L.  J. 
Oh.  204. 

(6)  2  P.  Wms,  128. 

(6)  5  Bing.  N.C.  465. 

(7)  44  L.  J.  Ch.  746 ;  L.  R.  20  Eq.  644. 

(8)  36  L.  J.  Ch.  234  ;  L.  R.  1  Eq.  418. 

(9)  66  L.  J.  Ch.  599 ;  34  Ch.  D.  721. 

(10)  49  L.  J.  Q.B.  609;  6  Q.B.  D.  404. 

(11)  12  L.  J.  Ch.  346  ;  2  Hare,  326. 

(12)  6  Hare,  155. 


be  ascertained  in  a  suit  for  redemption  or 
for  foreclosure." 

[On  this  point  he  cited  also  Ehy  v.  Nor- 
wood  [l852],*'  Sinclair  v.  JodEvon  [l853]," 
and  Mason  v.  BroadberU  [l863].**l 

Edmunds  v.  Waugh  ^  was  distmguished 
in  Stead!8  Trusts,  In  re  [l876],"  and  not 
followed  in  Slatei^s  Trusts,  In  re  [1879].*^ 

Ingpen,  for  Temple,  the  second  mort- 
gagee, adopted  the  same  arguments. 

Asthury,  Q.G,,  replied. 

Cur,  adv,  milL 

Dee.  21. — Btbne,  J.,  after  stating 
the  facts,  said:  The  first  question  is 
whether  or  not  Elizabeth  Coppen  during 
her  lifetime  kept  the  premises  in  good 
tenantable  repair  and  condition,  and 
if  not,  at  what  amount  ought  damages 
for  her  neglect  to  be  asmesed.  The 
amount  so  assessed  (if  any),  it  is  agreed 
between  the  plaintiffs  and  the  defendant 
Coppen,  is  to  be  brought  into  the  account 
to  be  taken  as  between  them  in  reduction 
of  the  amount  otherwise  payable  by  the 
defendant  Coppen  on  redemption  by  him 
of  the  plaintiff'  security.  In  the  event  of 
the  plaintiffd  being  redeemed  by  the 
second  or  third  mortgagee,  the  amount  so 
assessed  is  to  be  paid  to  the  defendant 
Coppen.  In  the  event  of  the  plaintiffs  not 
being  redeemed  at  all,  the  amount  is  not 
to  be  paid  to  any  person. 

The  second  question  is  whether  or  not 
the  plaintiffs  are  entitled  to  the  benefit  of 
a  statute-barred  debt  of  120^,  owing  by 
the  defendant  Coppen  to  the  pbuntifis  as 
executors  of  Elizabeth  Coppen,  by  way  of 
discharge  or  reduction  of  the  amount 
assessed  as  damages. 

The  third  question  is  whether  or  not 
the  plaintiffs  are,  in  taking  the  account  as 
between  them  and  the  defendant  Coppen, 
entitled  to  charge  the  full  arrears  of  in- 
terest upon  the  mortgage,  including  such 
arrears  as  are  statute-barred.  It  is  agreed 
that  the  third  question  is  to  be  determined 
as  though  it  had  arisen  in  an  action  by 
the  defendant  Coppen  to  redeem  the 
plaintiffs. 

(13)  21  L.  J.  Ch.  716 ;  5  De  G.  &  Sm.  240. 

(14)  17  Beav.  406. 
(16)  33  Beav.  296. 

(16)  46  L.  J.  Ch.  634  ;  2  Ch.  D.  713. 

(17)  48  L.  J.  Ch.  473  ;  11  Ch.  D.  227. 
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[His  Lordship  then  proceeded  to  deal 
with  the  first  question,  and  held  that  the 
damages  for  the  alleged  depreciation  of 
the  knd  by  the  tenant  for  life  had  not 
been  made  out  according  to  the  particulars, 
bat  he  awarded  85/.  for  neglecting  to  keep 
the  cottages  in  good  tenantable  repair  and 
condition.] 

Now  I  come  to  the  second  question. 
The  plaintifis  say  they  are  entitled  to  treat 
the  amount  recovered  by  way  of  damages 
as  being    repaid  to  the  extent  of   the 
statute-barred    debt,    or   to    retain    an 
amount    of   assets    otherwise    applicable 
in  payment  of  damages  in  discharge  of 
such  damages.     They  admit  they  could 
not  set  off,  but  they  say  that  this  is  not 
set  off,  but  analogous  to  the  right  to 
retain  a  legacy  in  discharge  of  a  statute- 
barred  debt.     They  say  they  have  no 
authority   establishing  their  contention, 
but  they  refer  to  Cowrtmay  v.  WiUiama  ^ 
as  shewing  the  principle  on  which  they 
assert  this  claim,  and  as  £urly  enumerat- 
ing the  previous  cases  upon  which  such 
a  contention    could    be    raised.      Now 
Courtnay  v.   WiUiama  ^  was  a  case  of  a 
legacy,  and  the  question   was  whether, 
where  there  was  a  statute-barred  debt 
due  from  a  l^atee,  the  legatee  was  en- 
titled to  daim  payment  without  bringing 
into  the  estate  the  amount  of  his  indebted- 
ness thereto.     The  passage  upon  which 
the  plaintiff  relies  is  as  follows:   "The 
Statute  of  Limitations  that  governs  the 
present  case  is  the  21  Jac.  1.  c.  16,  which 
takes  away  the  remedy  against  the  debtor, 
unless  the  action  be  brought  within  six 
yean  after  the  cause  of  action  arose ;  but 
it  leaves  the  right  untouched,  differing  in 
this  respect  from  a  more  recent  Statute  of 
Limitations,  by  which  the  right  as  well  as 
the  remedy  is  barred.      In  accordance 
with  this  construction  of  the  Act,  it  has 
been  repeatedly  decided,  and  is  settled 
law,  that,  if  a  creditor,  by  means  of  a  lien 
or  other  lawful  means,  can  pay  himself 
without  resorting  to  an  action  against  the 
person  of  the  debtor,  he  may  lawfully  do 
so."    And  then  the  learned  Judge  refers 
\xi  Spears  v.  Hartly  [isooj,**  in  which  it 
was  held  that,  there  being  an  existing 
lien,  although  the  Statute  of  Limitations 
mn  against   the    demand,  the    creditor 
(18)  3  Esp.  81. 


having  obtained  possession  of  the  goods 
on  which  he  had  a  lien,  ''he  may  hold 
them  for  that  demand  by  virtue  of  the 
lien."    He  refers  also  to  Higgina  v.  Soott 
[1831],*^  and  to  MiOa  v.  Fowkea,^  a  well- 
known  instance  of  the  case  where,  the 
debtor  paying  money  to  a  creditor  with- 
out   directing    the    appropriation,    the 
creditor  may  apply  it    in    payment    of 
a  debt  barred  by  the  Statute  of  Limita- 
tions.     He  is    entitled  to  choose;  the 
money    having    been    paid    to    him    on 
account  without  appropriation,  he  may 
appropriate.      Then  he  says :    *'  I   shall 
assume,  for  the   purposes  of  the  argu- 
ment in  this  case,  as  being  favourable 
to  the  plaintiff,  that  the  right  which  the 
law  gives  to  the  creditor,  having  a  lien  on 
the  goods  or  other  property  of  the  debtor, 
does  not  enable  a  debtor  effectually  to 
plead,  by  way  of  set-off,  a  debt  barred  by 
the  Statute  of  Limitations ;  that  is,  I  shall 
assume  that  the  plaintiff  might  reply  the 
Statute  of  Limitations  in  answer  to  such 
a  plea,  as  in  Chappie  v.  Durston  [l83o]  ^ 
and  Field  v.  Bezant  [1833].^^  The  question, 
then,  is,  whether  the  present  case  is  to  be 
governed  by  the  principle  of  the  former 
or  the  latter  cases  1    If  the  executor  had 
made  himself  personally  liable  to  the  pay- 
ment of  the  legacy,  or  if  the  object  of  the 
suit  had  been  to  charge  the    executor 
personally,   the    principle  of   the  latter 
cases  might  possibly  have  governed  this 
case.     But  this  is  not  a  suit  for  that 
purpose ;  it  is  a  suit  to  recover  a  legacy 
out  of  assets — ^that  is,  claiming  a  portion 
of  the  assets  in  the  hands  of  the  executor; 
and  the  claim  is  not  made  in  any  other 
way.     The  case  is  the  same  as  if  the  assets 
were  in  the  hands  of  the  Accountant- 
General.     Now,  to  say  that  the  right 
remains,  and   that  the  remedy  only  is 
barred,  is  in  a  case  like  this  the  same 
thing  as  saying  that    the    legatee    has 
already  in  his  hands,  to  the  amount  of 
his  debt,  those  assets  of  the  testator  which 
he  seeks  by  his  suit.      Several  ways  of 
putting  the   case  may  be  suggested  in 
support  of  the  argument  on  the  part  of 
the  executors."    Then  the  learned  Judge 
goes  on  t^  say  how  it  might  be  put : 

(19)  2B.&Ad.  413. 

(20)  1  Cr.  &  J.  1. 

(21)  2  L.  J.  K.B.  193;  5  B.  Jc  Ad.  357. 
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**  They  may  say  to  the  legatee :  *  We 
admit  your  right  to  the  legacy ;  you  have 
assets  of  the  testator  in  }  our  hands ;  pay 
your  legacy  pro  tanto  out  of  those  assets, 
as  in  Jeffh  v.  Wood''  and  Campbell  v. 
Graham  [l83o]/^^  Again,  the  executor 
might  say,  *  You  ask  for  a  portion  of  the 
assets  of  the  testator ;  but  you  are  your- 
self a  debtor  to  the  testator*8  estate,  and 
his  assets  are  diminished  pro  tanto  by 
your  default :  it  is  against  conscience  that 
you  should  take  anything  out  of  the 
estate  until  you  have  made  good  what 
you  owe  to  it  * ;  and  the  equity  of  a 
trustee  to  impound  the  interest  of  a  ceshi^i 
que  trust  in  the  trust  fund,  under  such 
circumstances,  is  clear."  He  refers  to 
Priddy  v.  Rose  [1817]*^  and  other  cases. 
'^To  such  a  case,  the  rule,  that  he  who 
would  have  equity  must  do  equity,  would 
apply  by  way  of  rebutter  to  the  plaintiff's 
demand."  Now  it  is  to  be  observed  that 
the  decision  in  that  case  is  a  decision 
having  relation  to  a  legatee,  it  being  a 
bounty  intended  by  the  testator,  and  the 
same  remark  applies  to  the  case,  which 
was  referred  to,  of  Jeffs  v.  Wood,^  to  which 
I  will  not  further  refer  now;  and  the 
learned  Judge  in  Courtnay  v.  Williams  * 
expressly  recognises  that  the  debtor 
cannot  plead  by  way  of  set-off  a  debt 
barred  by  the  Statute  of  Limitations 
— that  is  to  say,  the  plaintiff  might  reply 
with  the  Statute  of  Limitations  in  answer 
to  such  a  plea.  Then  the  case  of  Courtnay 
v.  WiUiams^  came  before  the  Court  of 
Appeal.  I  do  not  think  I  need  go  through 
what  was  said.  The  decision  was  affirmed, 
but  the  Lord  Chancellor  sajs  this :  ''  Now, 
it  is  quite  certain  that  the  rule  of  law  is 
such  as  I  have  over  and  over  again  stated. 
The  debt  exists,  but  the  remedy  alone  is 
barred.  .  .  .  The  debt  existed  in  this  case, 
but  no  action  could  be  brought  to  recover 
the  money :  thatis  perfectly  clear.  The  Act 
of  Parliament  only  goes  to  this  extent :  it 
only  says  that  no  action  shall  be  brought 
to  recover  any  debt  after  the  expiration 
of  six  years  from  the  time  the  debt  was 
incurred.  It  does  not  extinguish  the 
debt;  the  debt  still  continues  to  exist; 
and  if  there  are  any  equitable  circum- 
stances under  which  the  debt  may  be 

(22)  1  Boss.  &  M.  453. 

(23)  3  Met.  86. 


available  to  the  party  to  whom  it  is  due, 
without  reference  to  an  action,  the  party 
is  entitled  to  the  benefit  of  the  debt. 
Now,  the  question  is,  whether  that  applies 
to  a  case  of  this  description.  What  i» 
the  case?  The  debt  was  due  to  tlie 
testator,  and  was  a  debt  due  at  the  time 
of  his  death ;  it  was  a  part  of  the  assets 
of  the  testator.  A  party  holding  a  part 
of  the  assets  of  the  testator  claims  a 
legacy.  No  action  could  be  brought  for 
that  legacy.  He  is  entitled  to  be  paid  that 
legacy  out  of  the  assets  of  the  testator.  He 
has  a  part  of  those  assets  in  his  hands.  The 
executor,  therefore,  I  think,  is  entitled  to 
say :  *  Pay  yourself  out  of  that  portion 
of  assets  in  your  own  hands.'  I  think 
that  is  the  true  principle  to  be  applied  to 
a  case  of  this  description.  I  think  itdoe» 
not  come  within  the  law  of  set-off.  Set- 
off applies  only  to  the  case  of  mutual 
debts.  This  is  not  the  case  of  mutual 
debts.  There  is  a  debt  due  from  one 
party — not  a  debt  due  from  the  other. 
The  executor  is  in  possession  of  assets. 
He  is  to  distribute  those  assets  according 
to  the  will  of  the  testator.  Part  of  the 
assets  are  in  the  hands  of  the  party  who 
claims  another  portion  of  the  assets. 
The  executor  says,  *  You  have  assets  suf- 
ficient to  satisfy  your  demand ;  apply  them 
for  that  purpose.'  That  was  the  rule  laid 
down  in  a  case,  not  indeed  barred  by  the 
Statute  of  Limitations,  but  in  a  case  cited 
at  the  bar,  in  the  course  of  this  argu- 
ment." I  think  that  was  the  very  case 
to  which  I  have  referred,  although  the 
Lord  Chancellor  does  not  mention  it. 

To  my  mind  these  decisions  amount  to 
this,  that  in  the  case  of  a  legacy  the 
person  indebted  to  the  testator's  estate  is 
not  entitled  to  claim  that  legacy  unless 
he  treats  the  legacy  in  one  way  or  other  as 
being  pro  tanto  satisfied  or  as  being  wholly 
satisfied,  as  the  case  may  be,  by  the 
amount  due  from  him  to  the  testator, 
although  barred  by  the  Statute  of  Limita- 
tions. Counsel  for  the  plaintiffs  were 
unable  to  refer  me  to  any  authority  which 
would  make  it  applicable  to  a  case  like 
the  present,  where,  there  being  a  statute- 
barred  debt  due  by  a  person  to  the 
testator,  that  testator  being  dead,  an 
action  is  brought  against  his  executors  in 
respect  of  wa^te  committed  during  the 
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lifetime.  If  this  had  been  a  simple  action 
brought  for  waste  against  the  tenant  for 
life  during  his  lifetime,  it  would  have 
been  no  answer  to  say,  "  But  you  are  in- 
debted to  me."  Of  course  that  would 
kave  been  simple  set-off.  Is  there  really 
any  difiference  now  1  If  a  right  exist  at 
all,  it  appears  to  me  that  it  must  be  a 
right  existing  by  reason  of  set-off,  either 
1^1  or  equitable.  In  point  of  fact,  that 
is  the  way  in  which  the  case  is  pleaded, 
although  the  ingenuity  of  counsel  sought 
to  put  it  the  other  way.  Counsel  very 
properly  admitted  he  was  bound  to  say  he 
could  not  put  it  on  the  ground  of  set-off ; 
but  what  it  comes  to  is  that  he  thought 
he  could  find  another  ecjuity  or  equitable 
principle,  by  which  he  might  get  the 
benefit  of  a  set-off  without  calling  it  a 
set-off.  I  am  of  opinion  that  there  is  no 
foundation  for  the  claim.  In  the  absence 
of  authority  I  am  not  going  to  be  the  first 
to  decide  that  there  is  any  such  right  as 
is  claimed  in  this  respect. 

Now,  the  other  point  I  should  have 
dealt  with  more  shortly  than  I  propose  to 
do,  but  for  the  fact  that  counsel  for  the 
defendant  Goppen  has  referred  me  to  the 
earlier  cases,  and  has  invited  me  rather  to 
accept  certain  dicta  which  are  to  be  found 
in  earher  cases  than  dicta  which  are  to 
be  found  in  later  cases.  The  first  case 
to  which  I  will  refer  is  Du  Vigier  v.  Zee." 
That  was  a  case  of  a  bill  of  foreclosure. 
As  a  matter  of  fact  it  was  decided  in  that 
ease  that  although  no  more  than  six 
years'  arrears  of  interest  were  due,  still 
the  whole  amount  of  statute-barred  in- 
terest could  be  recovered  by  reason  of 
a  covenant  contained  in  a  mortgage  or 
a  collateral  bond  or  covenant.  The  deci- 
sion in  that  respect  in  Du  Vigier  v.  Lee  ** 
has  not  since  been  followed,  and  I  only 
mention  that  to  say  that  what  I  am  going 
to  read  now  was  dictum  because  the  de- 
cision was  upon  the  other  point.  It  is 
said :  *'  It  was  also  argued  for  the  plain - 
tills  that  a  foreclosure  suit  is  not  a  suit 
for  the  recovery  of  money  within  the 
meaning  of  the  42nd  section  of  3  &  4 
Will.  4.  c.  27,  for  that  the  object  of  the 
suit  was  simply  to  foreclose  the  equity  of 
redemption,  and  that  the  option  of  re- 
deeming the  estate  was  solely  for  the 
benefit  of  the  mortgagor.    This  view  of  a 


foreclosure  suit  is  opposed  to  that  of  the 
Vice-Chancellor  of  England  in  Dearman 
V.  Wyche  [i839],"  and  unless  the  42nd 
section  of  the  Act  is  to  become  a  dead 
letter  as  to  mortgages,  I  confess  the  argu- 
ment is  opposed  to  my  own  opinion  also. 
It  is  perfectly  true,  that  a  bill  to  redeem 
a  mortgage  (which  was  relied  upon  at  the 
bar  as  furnishing  an  analogy  for  the 
present  case)  cannot,  in  any  sense  of  the 
expression,  be  treated  as  a  bill  to  recover 
money;  and  as  a  general  proposition,  I 
think  the  relative  rights  of  mortgagor 
and  mortgagee  are  the  same  in  a  bill  to 
redeem  as  in  a  bill  to  foreclose,  at  least  as 
to  the  price  of  redeeming  the  mortgage. 
But  the  fallacy  of  the  plaintiffs'  argument 
consists  in  assuming  that,  in  a  suit  to 
redeem  the  mortgage,  the  Court  would 
necessarily  compel  the  mortgagor  to  pay 
all  the  arrears  of  interest,  without  refer- 
ence to  the  statute  3  <&  4  Will.  4.  c.  27. 
I  do  not  accede  to  that  proposition.  I 
think,  that  in  order  to  determine  the 
price  of  redemption  upon  a  bill  to  redeem 
a  mortgage,  the  Court  ought  to  enquire 
what  the  terms  of  redemption  would  be 
in  a  suit  to  recover  the  mortgage  money 
out  of  or  by  means  of  the  charge  upon 
the  land ;  and  if,  on  the  result  of  that 
enquiry,  the  Court  should  find  that  in  a 
suit  for  foreclosure,  or  other  suit  seeking 
to  affect  the  land,  no  more  than  six  years' 
interest  would  be  recoverable  by  the 
mortgagee,  I  think  it  would  be  bound  to 
fix  the  same  limit  of  determining  the 
price  of  the  redemption  in  a  suit  to  re- 
deem." Now,  there  can  be  no  doubt 
whatever  that  that  is  an  expression  of 
opinion  of  Vice-Chancellor  Wigram  to 
the  effect  that  if  a  bill  is  brought  to  re- 
deem, in  order  to  determine  the  price  of 
redemption,  the  Court  ought  to  enquire 
what  the  terms  of  redemption  would  be 
in  a  suit  to  recover  the  mortgage  money 
by  means  of  the  charge.  That  is  the 
first  case.  Then  in  Sober  v.  Kemp  ** 
the  same  learned  Judge  says:  **It 
has  always  appeared  to  me,  that  the 
terms  on  which  a  mortgagor  or  those 
claiming  under  him  are  entitled  to  re- 
deem must  be  the  same,  whether  they  are 
to  be  ascertained  in  a  suit  for  redemption 

(2i)  9L.  J.Ch.  76;  9  Sim.  570. 
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or  for  foreclosure.     It  is  truly  said,  that  a 
plaintiff  seeking  equity  must  do  equity ; 
but  in  determining  what  is  equity,  the 
question  is,  what  are  the  duties  or  the 
liabilities  which  his  situation  at  the  time 
of  instituting  the  suit  imposes,  and  not 
whether  he  is  plaintiff  or  defendant  on 
the  record."     I  cannot  help  thinking  the 
learned  Judge  is  regarding  the  suit  for 
redemption  as  being  equivalent    to    an 
action  for  recovery  within  the  meaning 
of   section    42.      Then,    in  Sinclair  v. 
Jackson f^*  also  a  foreclosure  action,  the 
Master  of  the  KoUs  says :    ^'  As  to  the 
Statute  of  Limitations,  I  should  be  decid- 
ing against  all  the  authorities,  if  I  did  not 
hold  that  a  foreclosure  suit  is  within  it ;  for 
though  it  is  in  form  a  suit  to  exclude  an 
equity,  it  is  really  a  suit  to  recover  either 
land  or  money.     The  mortgagee  has  a 
legal  right  to  recover  the  land,  but  this 
Court  interferes  and  prevents  him  from 
doing  so,  upon  the  mortgagor  paying  the 
money  charged  upon  it.     It  is,  therefore, 
in  fact,  a  suit  to  recover  money ;  and  so  it 
is  laid  down  in  Demrman  v.  Wyche^^^  Du 
Vigier  v.  Lee^^^  and  other  cases."     In  the 
course  of  his  judgment  he  says :  *^  I  have 
already  expressed  an  opinion,  that  the 
question  is  the  same  in  a  suit  to  redeem 
as  in  a  suit  to  foreclose,   that  is,  the 
amount  charged  on  the  land  is  the  same, 
but  different  equities  may  undoubtedly 
arise  as  connected  with  the  one  form  of 
suit  from  those  which  may  arise  in  the 
other.     A  suit  to  foreclose  is  a  suit  to 
recover  money  within  the  statute  3  &  4 
Will.  4.  c.  27,  s.  42,  which  enacts,  that  no 
arrears  of  interest  shall  be  recoverable  but 
within  six  years.     Now,  strictly,  a  suit  to 
foreclose  is  not  a  suit  to  recover  money, 
but  to  exclude  a  right  given  to  the  mort- 
gagor by  the  rules  of  the  Court.     But 
the  statute  does  not  say  that  no  arrears 
shall  be  recovered  in  such  a  suit,  but  in 
any  suit  whatever,  the  words  being,  not 
^  an  action  or  suit  for  the  recovery  of  such 
interest,'  but  ^  any  action  or  suit.'     And 
if  the  mortgagor  pays  off  principal  and 
interest,    and     the    mortgagee    receives 
twenty  years'  arrears    of   interest,  and 
not  merely  six  years,  in  or  by  means  of 
a  foreclosure  suit,  it  is  clear,  that  the  case 
comes  within  the  42nd  section  of  the 
statute ;  and  so  it  is  laid  down  in  ffunter 


V.  Nockolda  [l850j  ^^  and  ffughet  v.  ZeSy 
[l843].^     As  to  that,  then,  there  can  be 
no  question."     He  goes  on  to  the  ques- 
tion of  tacking,  and  then  says :  ^^  There 
is  this  difference  between  a  suit  for  fore- 
closure and  one  for  redemption : — ^in  the 
former,  the  mortgagee  seeks  to  recover 
what  is  charged  upon  the  land,  or  to 
foreclose  the  mortgagor;  but  that  is  a 
very  different  thing  from  the  mortgagor 
seeking  to  redeem  and  to  restrain  the 
mortgagee  from  enforcing  his  legal  rights, 
when  the  Court  may  impose  upon  him 
this  condition,  and  decline  to  interfere  in 
his  favour,  except  upon  payment  of  every- 
thing which  is  due  to  the  mortgagee."    So 
that  the  learned  Judge  points  out  dearly 
the  distinction  between  the  two  cases,  and 
he  shews  that  the  Court  may  in  a  suit  for 
redemption  impose  terms,  upon  which  he 
will  and  without  which  he  will  not  be  held 
entitled  to  have  the  benefit  of  his  equi- 
table right.      In  Mason  v.  Broadbeni^'^^ 
a  case  where,  after  the  sale  of  the  estate, 
the  mortgagor   brought    a   suit    to   re- 
cover the  surplus  money,  the  Master  of 
the  KoUs  held  that  the  mortgagee  could 
not  retain  more  than  six  years'  arrears  of 
interest  out  of  the  purchase-money;  he 
says :  '^  It  would  be  an  anomalous  state 
of  things  to  say,  that  the  day  before  the 
power  of  sale  was  exercised,  the  sale  could 
have  been  stopped,  and  that  the  mortgagor 
could  have  redeemed  the  property  by  pay- 
ment of  the  principal  and  six  years' in- 
terest, but  that  the  day  after  the  sale  he 
is  obliged  to  pay  interest  from  the  date  of 
the  deed  for  twelve,  thirteen,  or  fourteen 
years." 

However,  that  being  the  state  of  the 
authorities,  and  the  neat  point  apparently 
never  having  come  up  for  decision,  the 
case  of  Edmunds  v.  Waugh  ^  came  before 
Vice-Chancellor  Kindersley.  In  that  case 
there  had  been  a  sale  under  a  power  of 
sale  in  a  mortgage  deed  by  the  trustees  of 
the  mortgagee.  Those  moneys  were  paid 
into  Court  in  a  suit  for  the  administration 
of  the  mortgagee's  estate,  and  there  being 
nearly  twenty  years'  arrears  of  interest 
due  on  the  mortgage  exceeding  in  amount 
the  fund  in  Court,  the  trustees  petitioned 
for  payment  out  of  the  fund  to  satisfy  such 

(26)  19  L.  J.  Ch.  177 ;  1  Mac.  &  G.  640. 
-    3  Dr.  &  W.  482 ;  6  Ir.  Bq.  R.  286. 
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arrears,  and  the  assignee  of  the  mortgagor 
was  served  with  the  petition.  The  Yice- 
Chancellor  says :  ''As  I  am  clearly  of 
opinion  in  fiivour  of  the  mortgagee  on  the 
first  pointy  that  this  is  not  a  suit  to 
recover  interest  under  the  42nd  section,  it 
is  not  necessary  to  consider  the  effect  of 
the  numerous  cases  which  have  heen 
referred  to  on  the  other  points."  And 
then,  after  reading  section  42  of  the 
Act  in  question,  he  says :  '^  The  question 
is  whether  the  proceeding  now  before  me 
is  a  suit  to  recover  interest  within  the 
reasonable  meaning  of  that  term  as  used 
in  this  section.  If  there  had  been  no 
SQit,  and  the  money  had  remained  in  the 
hands  of  the  mortgagees,  they  would  have 
heen  entitled  to  retain  out  of  it  the 
principal  money,  and  all  the  interest  they 
claimed  ;  and  the  mortgagor  could  only 
have  got  any  part  of  it  out  of  their  hands 
by  filing  a  bill  to  compel  repayment  to 
him  of  the  surplus  money.  I  do  not  mean 
to  express  any  opinion  on  the  point 
whether,  on  any  such  proceedings  as  those 
in  Mason  v.  Broadbent^^^  the  mortgagee 
would  be  entitled  to  interest  for  six  years 
only,  or  to  the  whole  interest.  Assuming 
that  he  would  be  entitled  to  six  years' 
interest  only,  the  state  of  things  here  is, 
that,  there  being  a  suit  to  administer  the 
estate  of  the  mortgagee,  the  money  was 
paid  into  Court  in  that  suit."  Then  he 
holds  that  the  fact  of  the  money  being 
paid  into  Court  makes  no  difference,  that 
the  matter  has  to  be  dealt  with  just  as 
though  the  money  still  remained  in  the 
hands  of  the  mortgagee ;  and  he  continues : 
'*  It  appears  to  me  that  the  highest  ground 
that  the  assignee  can  take  is  to  ask  to  be 
r^rded  as  coming  to  recover  the  surplus 
money,  and  insisting  upon  only  six  years' 
interest  being  retained  by  the  mortgagee. 
Assuming  that  to  have  been  the  case, 
such  a  suit  could  not  be  regarded  as 
one  to  recover  interest,  as  a  suit  to 
recover  interest  would  necessarily  be 
instituted  by  the  person  entitled  to  the 
interest,  that  is,  the  mortgagee."  Now, 
if  that  statement  of  the  law  be  correct,  it 
is  dear  that  an  action  for  redemption  is 
not  a  suit  to  recover  money  within  the 
meaning  of  section  42,  to  which  I  have 
already  referred.  Then  he  refers  to  the 
case  of  Mason  v.  Broadbent,^^  and  he 


says : ''  It  appears  to  me,  however,  that  the 
attention  of  the  Master  of  the  Bolls  was 
not  by  the  argument  specifically  called 
to  the  precise  terms  of  the  42nd  section, 
and  his  Lordship  seems  to  have  assumed 
that  if  it  had  been  a  bill  for  redemption 
the  mortgagee  would  only  have  been  en- 
titled to  six  years'  arrears  of  interest,  and 
to  have  considered  that  the  case  before 
him  must  be  regarded  as  if  it  had  been 
such  a  suit.  I  am  bound  to  say  that, 
with  all  deference,  I  cannot  concur  in  the 
conclusion  that  a  bill  by  a  mortgagor  to 
recover  the  surplus  money  comes  within 
the  terms  of  the  42nd  section  as  being  a 
suit  by  which  arrears  of  interest  are  sought 
to  be  recovered " ;  and  then  follows  this 
observation  upon  the  statute :  "  More- 
over, it  does  not  appear  to  me  to  come 
within  the  spirit  of  the  Act,  which,  it 
must  be  remembered,  is  an  Act  taking 
away  existing  rights,  and  which  must  be 
construed  with  reasonable  strictness.  The 
intention  of  the  Legislature,  I  think,  was 
that  if  a  man  choose  to  let  interest  run 
into  arrear  for  more  than  six  years,  and 
then  come  to  a  court  of  justice  to  recover 
the  interest,  he  should  only  be  entitled  to 
recover  six  years'  interest;  but  it  does 
not  follow  that  the  Legislature  intended 
that  a  mortgagor  who  has  lost  his  legal 
right,  and  comes  to  the  court  insisting  on 
his  equity  to  redeem,  should  be  allowed — 
although  he  has  failed  to  pay  the  interest 
which  he  ought  to  have  paid  for  more 
than  six  years — to  redeem  on  payment 
only  of  six  years'  interest.  There  would 
be  no  justice  in  such  a  construction  of 
the  statute.  Is  the  omission  of  the  mort- 
gagor to  pay  the  interest  which  he  ought 
to  have  piLid  less  culpable  than  the  onus- 
sion  of  the  mortgagee  to  demand  and 
enforce  payment  of  it  1 "  Now,  like  Lord 
Justice  Kay  (then  Mr.  Justice  Kay)  in 
Marshfield,  In  re;  Marshfield  v.  HrUchings^^ 
**I  confess  I  am  not  able  to  resist  the 
reasoning  and  the  logic  of  Yice-Chancellor 
Kindersley  in  Edmunds  v.  Waugh,^ "  The 
truth  is  this :  Before  the  passing  of  the  Act 
in  question  there  were  certain  rights  as 
between  a  mortgagor  and  a  mortgagee  in 
existence.  In  th\a  respect — in  respect  of 
the  recovery  of  arrears  of  interest — ^the 
section  in  question  has  affected  the  right 
of  the  mortgagee  when  coming  to  recover 
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money,  but  it  has  not  aflfected  the  right 
of  the  mortgagee  in  cases  where  he  has 
exercised  his  power  of  sale  and  holds  the 
proceeds,  or  his  rights  where  the  mort- 
gagor comes  to  redeem  and  take  away 
from  the  mortgagee  his  legal  rights.  I 
think,  therefore,  that  the  true  view  is, 
that  in  a  suit  to  redeem  there  is  no  such 
right  as  that  contended  for  in  the  present 
case  on  behalf  of  the  defendant. 

I  think  that  disposes  of  all  the  points 
raised  in  the  case.  Technically  there 
would  have  been  some  diflBculty  in  deter- 
mining all  these  points,  but  both  parties 
very  sensibly  allowed  me  to  determine 
them  in  order  to  save  a  great  deal  of 
subsequent  expense  and  litigation. 


Solicitors  —  John  Greenfield,  for  plaintiffs; 
Wrensted  &  Hind,  for  defendant  Coppen; 
James  Turner,  for  defendant  Temple. 

[Reported  hy  F.  Gould,  Esq,, 
Barriiter-at  -  Imw. 


Kekbwich,  J.  1 

1S99  (      FERNLEY  V.  LIMEHOUSE 

MarehlO.      )  B0AED0PW0BK8. 

Metropolis  —  Compulsory  Purchase  of 
Hotises — Widening  of  Street — Owners 
Right  of  Pre-emption — Michael  Angelo 
Taylor's  Act,  1817  (57  Geo.  3.  c.  xxix.\ 
ss.  80  and  96 — Injunction, 

A  board  of  works  contracted  to  sell  to  a 
purchaser  such  part  of  the  land  occupied 
by  two  houses  as  was  not  required  to  carry 
out  a  scheme  for  widening  a  street,  A 
resoliUion  was  then  passed  by  the  board 
adjudging  that  it  was  necessary  to  acquire 
the  whole  of  the  two  houses,  and  notice  to 
treat  Jor  the  same  was  given  to  the  owner 
pwrsuant  to  57  Geo,  3.  c,  xxix. : — Held, 
tiMt  the  adjudication  was  wrong  and  ukra 
vires,  as  the  board  must  have  been  influenced 
by  the  existence  of  the  prior  contract  for  sale^ 
whicli  deprived  t/ie  owner  of  his  right  of  pre- 
emption under  section  9 Q  of  the  Act ;  and 
a  perpetual  injunction  must  be  granted  to 
restrain  them  from  proceeding  until  their 
notice  to  treat. 


Motion. 

The  plaintiff,  Walter  George  Femley, 
was  the  owner  in  fee-simple  of  two  houses, 
Nos.  25  and  26  Wapping  Wall,  lime- 
house.  The  firm  of  Messrs.  Anderson, 
Webber  &  Smith  were  the  leaseholders 
of  warehouses  in  Wapping  Wall,  on  the 
opposite  side  to  the  plaintiff's  houses,  the 
freehold  being  in  one  Henry  Ward. 

By  an  agreement  dated  January  27, 
1899,  and  made  between  Messrs.  Ander- 
son, Wtbber  &  Smith  of  the  first  part, 
Henry  Ward  of  the  second  part,  and  the 
Limehouse  Board  of  Works  of  the  third 
part,  after  stating  that  a  scheme  had  been 
proposed  for  the  widening  and  improve- 
ment of  Wapping  Wall,  and  that  various 
pieces  of  land  and  houses  should  be  thrown 
into  the  street  for  this  purpose,  it  was 
(inter  alia)  provided  that  when  the  con- 
sent of  the  London  County  Council  had 
been  obtained  to  the  purchase  by  the 
board,  under  their  statutory  powers,  of 
the  premises  Nos.  25  and  26  Wapping 
Wall,  the  board  should  take  the  necessary 
steps  to  acquire  the  same  for  the  purpose 
of  widening  the  street;  and  upon  the 
completion  of  such  widening,  if  Henry 
Ward  should  have  then  paid  to  the  board 
one  moiety  of  the  total  cost  of  acquiring 
the  premises,  the  board  should  execute  to 
him  a  conveyance  of  those  portions  of  the 
site  of  Nos.  25  and  26  as  were  not  required 
for  the  widening.  A  strip  of  from  twelve 
to  thirteen  feet  only  was  required  for  this 
purpose.  The  scheme  was  subsequently 
approved  by  the  London  County  Council. 

By  a  resolution  of  the  Board  of  Works 
for  Limehouse,  passed  on  February  15, 
1899,  it  was  resolved  that  a  part  of  the 
street  called  Wapping  Wall  should  be  im- 
proved and  widened  by  the  board,  under 
the  powers  vested  in  them  by  57  Geo.  3. 
c.  xxix.,  and  the  Metropolis  Local  Man- 
agement Acts  ;  and  that  certain  houses, 
including  Nos.  25  and  26  Wapping  Wall, 
prevented  such  improvement  and  widen- 
ing, and  possession  of  the  same  was  neces- 
sary to  carry  out  such  improvement,  and 
that  notices  should  be  served  upon  the 
owners. 

On  February  16,  1899,  notice  to  treat 
in  respect  of  these  two  houses  was  given 
by  the  board  of  works  to  the  plaintiff, 
pursuant  to  57  Geo.  3.  c.  xxix. 
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On  February  23,  1899,  the  plaintiff 
issued  Lis  writ  in  the  action,  and  on 
February  25,  1899,  in  pursuance  of  special 
leave,  notice  of  motion  was  given  on 
behalf  of  W.  G.  Fernley  that  the 
defendants  might  be  restrained  by  in- 
junction until  judgment  or  further  order 
from  proceeding  on  the  notice  of  Feb- 
ruary 16,  1899,  and  from  selling  or 
disposing  of  any  part  of  the  plaintiff's 
property  until  it  had  been  first  offered 
for  sale  to  the  plaintiff.  By  his  afiidavit 
the  plaintiff  alleged  that  when  the  resolu- 
tion of  February  15,  1899,  was  passed  the 
defendants  knew  that  only  a  narrow  strip 
of  the  plaintiff's  land  and  premises  was 
required,  and  that  the  notice  to  treat  was 
given  for  the  purpose  of  obtaining  the 
whole  of  the  two  houses,  and  to  enable 
them  to  sell  what  was  not  required  to 
Messrs.  Anderson  &  Co.,  and  to  deprive 
the  plaintiff  of  his  right  of  pre-emption 
under  the  statute  of  57  Geo.  3.  c.  xxix. 
s.  96.  In  an  af&davit  filed  on  behalf  of  the 
defendants  it  was  stated  that  the  defen- 
dants had  no  intention  of  injuring  the 
plaintiff  in  coming  to  the  agreement  of 
January  27,  1899,  and  they  admitted  the 
plaintiff's  right  of  pre-emption  under  the 
statute. 

By  consent,  the  motion  was  treated  as 
the  trial  of  the  action. 

Warrington,  Q,C.^  and  T,  L.  Wilkinson, 
— We  ask  for  an  order  in  the  form  given  in 
Gard  v.  London  CommissioTiers  of  Seioers 
[1885],^  where  all  the  material  sections  of 
the  Act  57  Creo.  3.  c.  zzix.  are  set  out. 
There  has  been  no  proper  adjudication 
here  at  all.  It  is  not  open  to  the  defen- 
dants to  take  the  whole  of  a  house  against 
the  will  of  the  owner,  when  only  a  very 
small  part  is  required  for  the  widening  of 
a  street,  and  certainly  not  so  as  to  de- 
prive the  owner  of  his  right  of  pre- 
emption under  the  Act  57  Geo.  3.  c.  zxix. 
6.  96. 

F,  B.  Lambert,  for  the  Limehouse 
Board  of  Works. — There  is  no  case 
directly  in  point  as  to  the  right  of  an 
owner  of  a  house  to  insist  upon  only  a 
part  of  it  being  taken.  In  the  case  of 
Gard  v.  London  Commisaionera  of  Sewers  * 
the  property  was  land  on  which  all  the 
(1)  5i  L.  J.  Ch.  698 ;  28  Ch.  D.  486. 


houses  had  been  burnt  down,  and  there 
was  no  reason  to  take  more  land  than 
was  actually  required  for  the  purpose  of 
the  improvement.  But  here,  such  a  sub- 
stantial part  of  the  houses  is  required  as 
would  materially  affect  their  use  for  dwell- 
ing purposes.  The  plaintiff  would  be  in 
a  position  to  say,  '*You  must  take  the 
whole  of  my  houses."  Then  the  board 
has  reciprocal  rights,  and  can  give  notice 
to  take  the  whole.  The  only  case  where 
it  was  held  that  a  vestry  could  not  take 
the  whole  of  a  house,  the  owner  of  which 
only  desired  to  sell  the  part  required  for 
the  improvement,  was  that  of  Teuliere  v. 
Kensington  Vestry  FlsesV  But  there  the 
notice  was  to  take  the  whole  of  an 
orphanage  and  grounds,  comprising  about 
an  acre  in  extent,  and  only  a  small  part 
was  really  required.  In  LyncJi  v.  Lon- 
don Commissioners  of  Sewers  [l886] '  an 
injunction  wss  granted  to  restrain  com- 
missioners from  proceeding  with  a  notice  ; 
but  there  the  real  object  of  the  purchase 
was  to  alter  the  levels  of  the  street,  and 
the  amount  of  the  proposed  widening  was 
very  minute.  57  Geo.  3.  c.  xxix.  clearly 
contemplates  the  taking  of  the  site  of  a 
house  beyond  what  would  actually  be 
required  for  the  altering  or  widening 
of  a  street.  In  the  case  of  Gordon  v. 
Kensington  Vestry  [l894]*  Mr.  Justice 
Cave  says  that  "The  question  whether 
under  the  statute  there  is  power  to  take 
a  portion  of  a  house  has  never  been  au- 
thoritatively settled."  It  depends  upon 
the  circumstances  of  each  case,  and  the 
effect  upon  the  rest  of  the  house  of  taking 
a  particular  part  of  it.  The  resolution 
in  the  present  case  was  not  unreasonable, 
was  passed  bona  fide,  and  is  therefore 
valid. 

Kbkewich,  J. — The  only  substantial 
difference  between  this  case  and  that  of 
Gard  v.  London  Commissioners  of  Sewers  * 
arises  from  the  &ct  that  there  the  property 
in  question  was  land  from  which  the  houses 
had  totally  disappeared,  and  that  \^&c^  to 
some  extent  we  are  dealing  with  houses. 
Lord  Justice  Bowen  in  that  case  takes 
care  to  reserve  the  question  how  &r  the 

(2)  66  L.  J.  Ch.  23 ;  30  Ch.  D.  642. 

(3)  66  L.  J.  Ch.  409 ;  32  Ch.  D.  72. 

(4)  63  L.  J.  M  C.  193 ;  [1894]  2  Q.B.  742. 
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principle  of  that    case  is    properly  ap- 
plicable to  dealings  with  a  house,  and  he 
says  this  :  "  That  would  be  a  question  of 
fact  in  each  case."     I  have  here  this  fact, 
that  the  Board  of  Works  for  Limehouse 
are  influenced  in  their  proceedings,  to 
some  extent  at  least,  by  the  agreement 
for  sale  of  the  houses  to  Mr.  Ward.   How 
&JC  that  influenced  them,  of   course,  I 
cannot  determine.     If  they  had  not  that 
agreement   with   Mr,   Ward,    they    still 
might  think  it  necessary  to  purchase  the 
whole  of  the  houses,  but  that  I  cannot 
say.     As  a  matter  of  fact,  they  did  give 
notice  to  treat  for  the   houses,   because 
they  had  their  purchaser  ready,  and  they 
had  entered  into  an  agreement  with  him 
for  the  sale  of  that  which  they  did  not 
require  for  the  improvement.    There  is  a 
want  of  honesty,  but  only  in  the  sense  in 
which  Lord  Justice  BaggaUay  makes  use 
of  the  word  in  Gard  v.  London  CommiS' 
sianers    of   Sewers^ — that     is    to     say, 
they  did  not  honestly  believe  that  they 
might  require  the  entirety  of  the  pro- 
perty for  the  purpose  of  improvement. 
It  may  be  that  they  may  still  think  it 
necessary  to  purchase  the  whole  of  the 
houses,  and  they  may  give  a  notice  to 
treat  entirely   upon  that  footing.      But 
then  different  considerations  may  arise; 
and,  if  so,  they    must    begin  de  novo. 
They  cannot  now  come  forward  and  say, 
"  We  do  not  wish  to  deprive  the  plaintiff 
of  his  right  of  pre-emption."   That  goes  to 
the  root  of  the  whole  matter  whether  they 
can  give  the  plaintiff  the  right  of  pre- 
emption and  still  perform  their  agreement 
with  Ward.     The  result  is  that,  whether 
they  can  do  anything  hereafter  or  not, 
they  cannot  now  go  on  with  their  resolu- 
tion to  treat.      There  will  therefore  be  a 
declaration    that    the    adjudication    was 
wrong  and  vUra  vireSy  and  a  perpetual 
injunction   must  be  granted  to  restrain 
the  defendants  from  proceeding  with  the 
notice  to  treat  of  February  16,  1899. 


Solicitors — Noon  &  Clarke,  for  plaintiflE ; 
T.  W.  Batcliff  Sc  Son,  for  defendants. 

[Reported  hj  O,  Maean,  Fsq., 
BarristeT'Ot'Law, 


ROMBB,  J. 

1898. 

Dec.  9,  10,  17. 

1899. 

Feb.  3,  4. 


DAVIES  V,  PABRT. 


Executor  and  Administrator — Right  of 
Retainer  —  Administration  Judgment  — 
Creditor's  Administration  Bond. 

The  right  of  a  legal  personal  representa- 
tive to  retain  out  of  the  assets  in  his  posses- 
sion a  debt  due  to  him  from  the  deceased, 
is  not  affected  by  the  circumstance  that  h^ 
did  not  acquire  the  chara,eter  of  personfi^ 
representcUive  until  after  judgment  ^^ 
general  administration  in  a  credij^js^  % 
action  against  a  former  administrator^  « 

Nunn  V.  Barlow  (2  L.  J.  (o.s.)  Ch.  i  ^  ^i 
1  Sim.  &  S.  5SS)  followed. 

The  present  form  of  a  creditor's  adtr^'^-^^^  ^ 
tration  bond  does  not  deprive  the  croc^^^or 
administrator  of  his  right  of  retainer... 


l,y 
ho 
ion 
Ilia 
liis 

-was 
:l3ief 


for 


Adjourned  summons. 

This  action  was  instituted  in  18S 
the  creditors  of  one  Parry,  a  solicitozr 
had  died  intestate,  for  the  adminisi 
of  his  estate,  the  defendants  beio 
heir-at-law  and  his  widow,  who 
administratrix.     In  December,  186  ^ 
usual  general  administration  decre^^ 
made,  and  by  the  certificate  of  the 
clerk  made  in  January,  1867,  it  was  ^ 
that  a  debt  of  405Z.,  being  taxed  ^^*^^iS 
certain  old  suits,  for  the  payment  of  "?^^gjk- 
there    was  no  available  fund  unt>i*- 
death  of  one  Hannah  Howell,  was  (i"*-"*^ 
the    estate    of   the    deceased,    ancl- 
Bonville  was  certified  as  a  credito*-        ,^^ 
136Z.     The  estate  was  insufficient  t^=^     ^^ 
the  creditors  in  full  and  Bonville  r^^^^  ^^^ 
some  58Z.  only.   Bonville  died  in  187  ^  ^^-^^ 
his   son,  W.  Bonville,  waa  his  ex^^^J^     • ' 
The  intestate's    administratrix    <li^5%»«7 
1890.   In  1896  H.Howell  died.  In    ?-%^l 
administration  de  bonis  non  of  the    ^^^gjl^ 
tate's  estate  was  granted  to  W.  ^^^'Vjed 
and  under  an  order  in  the  abo  ve-ment>*^J^ 
old  suits  he  was  paid  267Z.    The      'v^o? 
executed  by  W.  Bonville  on  the  gi^^^^F 
administration  was  in  the  form  usual  ^^^ 
Brackenhury^  In  the  goods  of  [l877],'  ^^^^ 

(1)  46  L.  J.  P.  42 ;  2  P.  D.  272. 
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taming  a  provision  that  the  administrator 
*'  do  well  and  truly  administer  according 
to  law  (that  is  to  say)  do  pay  all  and  sin- 
gular the  debts  which  he  (the  intestate) 
did  owe  at  his  decease  in  a  due  course  of 
administration  rateably  and  proportion- 
ably  and  according  to  the  priority  required 
by  law,  and  not  unduly  preferring  his  own 
debt  or  the  debts  of  any  other  of  the 
creditors  of  the  deceased  by  reason  of 
being  an  administrator  as  aforesaid." 

W.  Bonville  claimed  the  sum  of  182^.  in 
respect  of  the  balance  of  his  Other's  debt 
and  interest  thereon,  and  he  now  applied 
by  summons  for  a  declaration  that,  as 
administrator  de  bonis  non  of  the  deceased 
intestate,  he  had  a  right  to  retain  the  sum 
of  182/.  in  discharge  of  a  debt  owing  to 
him  by  the  deceased  out  of  the  sum  of 
257^  in  his  hands  as  legal  personal  repre- 
sentative, with  a  further  sum  of  251.  for 
costs,  and  for  leave  to  pay  the  balance  into 
Court  to  the  credit  of  the  action. 

The  questions  which  arose  were  whether 
the  right  of  retainer  of  the  legal  personal 
representative  still  existed,  notwithstand- 
ing that  a  decree  for  administration  had 
been  made  before  it  was  sought  to  be 
exercised,  and  whether  the  right  of 
retainer,  if  any,  was  excluded  by  the 
particular  form  of  bond. 

FarweU^  Q.G.,  and  James  DaugkUf  for 
the  administrator,  cited  Nunn  v.  Barlow 
riS24],^  a  case  similar  to  the  present, 
FaimfuXl^  In  re  [l887],^  and  Fox  v.  Garrett 
[l86oV  as  shewing  that  the  law  was  well 
established  in  &ivour  of  the  right  of 
retainer. — The  words  of  the  bond,  even  if 
meant  to  exclude  the  right  of  retainer, 
are  ineffectual  for  that  purpose,  for  the 
administrator  is  only  claiming  his  legal 
right  and  not  an  undue  preference. 

In  JoTiee  v.  Evans  [i876]  ^  the  executrix's 
daim  of  retainer  was  only  disallowed 
because  she  claimed  as  legatee  of  the 
creditor  and  not  as  the  personal  represen- 
tative of  the  debtor. 

NevtUsy  Q.C.,  and  B.  J.  Elgood^  contra. 
— Jones  V.  Evans  ^  throws  doubt  on 
Nunn  V.  Barlow,^    Moreover,  the  decree 

(2)  2  L.  J.  CO.S.)  Ch.  123 ;  1  Sim.  &  S.  588. 

(3)  57  L.  T.  14. 

(4)  29  L.  J.  Ch.  428 ;  28  Bear.  16. 
(6)  45  L.  J.  Ch.  751 ;  2  Ch.  D.  420. 


here  had  been  made  long  ago  and  the 
debts  proved  and  the  creditors  long  since 
certified,  and  the  intention  of  the  ^nd  is 
apparently  that  the  new  administrator 
should  not  acquire  disturbing  rights. 
That  is  the  very  object  of  the  bond  under 
the  special  circumstances. 

Dec.  10,  1898.— RoMBB,  J.— There  is 
no  doubt  that  the  question  raised  here  is 
a  very  important  one,  but  I  do  not  see 
how  I  can  refuse  to  accede  to  the  right  of 
retainer  claimed  by  the  administrator. 
It  is  settled  law,  at  least  by  decisions 
which  I  cannot  review,  that  an  adminis- 
trator has  a  right  of  retaining  out  of  the 
legal  assets  a  debt  due  to  himself  as 
trustee,  although  there  may  be  other 
creditors,  and  the  estate  be  insolvent.  It 
is  also  settled  that  an  administrator  can 
do  that,  even  though  there  has  been  a 
decree  for  administration,  and  even 
though  the  debt  which  he  claims  to  retain 
has  been  proved  in  the  administration 
action.  I  may  refer  in  support  of  that 
last  proposition  to,  amongst  others,  the 
case  of  Nunn  v.  Barlow.^  That  case 
having  been  decided  so  long  ago,  I  cer- 
tainly cannot  review  it.  It  was  argued 
before  me,  or  rather  suggested,  that  the 
case  of  Jones  v.  Evans  ^  threw  doubt  on 
that  case,  or  shewed  that  that  case  ought 
not  to  be  followed.  But  the  case  of 
Jones  V.  Evans^  which  came  before  Vice- 
Chancellor  Hall,  was  perfectly  distinct. 
There  the  executrix,  who  claimed  the 
right  of  retainer,  did  not  represent  a  dead 
creditor  who  had  proved  in  the  adminis- 
tration action  agaijist  the  testatrix's 
estate,  but  was  a  mere  legatee  under  that 
creditor's  will,  and  nothing  more.  Of 
course,  as  legatee,  that  executrix  had  no 
right  to  prove  for  a  legacy  as  if  it  were  a 
debt,  and  it  was  held  that  she  had  no 
legal  right  to  prove  for  the  money.  That 
case  did  not,  in  my  opinion,  differ  from, 
or  throw  doubt  on,  Nunn  v.  Barhw? 
So  far,  therefore,  as  this  Court  is  con- 
cerned, there  would  appear  to  be  no 
answer  to  the  claim  of  this  administrator 
to  retain  his  debt.  What  I  desire  to 
point  out  is,  that  I  wish  the  law  was  not 
so,  but  that  being  the  law  I  must 
follow  it. 

That  raises  a  very  important  question 
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indeed  as  to  the  form  of  the  bond  which 
was  entered  into  by  the  creditor  when  he 
obtained  letters  of  administration  de  bonis 
non.  It  is  said  that  this  bond  deprives 
him  of  his  right  of  retainer,  and  that  I 
ought  to  construe  the  bond  with  refer- 
ence to  the  special  &cts  of  this  case— 
namely,  that  there  had  been  an  adminis- 
tration decree,  and  a  proof  of  debts  in  the 
administration.  I  cannot  do  that.  This 
bond  is  in  common  form ;  there  is  nothing 
on  the  face  of  it  to  shew  that  it  was 
entered  into  with  reference  to  this  par- 
ticular estate.  How  can  I  construe  this 
bond  because  of  the  special  circumstances 
of  this  case  in  one  way,  and  when  the 
same  bond  comes  before  me  in  another 
case  say  that  I  ought  to  place  a  different 
interpretation  upon  it  ?  I  must  put  upon 
this  bond  the  proper  interpretation,  and 
disregard  the  special  circumstances  of  this 
case.  When  I  look  at  it,  it  may  well  be 
that  when  the  form  of  bond  was  first 
settled  it  may  have  been  the  object  of 
those  who  framed  it  to  exclude  the  right 
of  retainer.  I  say  that,  having  regard  to 
the  observations  of  Sir  James  Hannen  in 
the  case  of  Brackenhury^  In  the  goods  ofy^ 
to  which  my  attention  has  been  called. 
Whatever  the  intention  was,  I  can  only 
look  at  the  words  of  the  bond;  and  unless 
I  can  gather  that  intention  from  the 
words  of  the  bond,  I  cannot  regard  it. 
Now  I  will  look  at  the  bond ;  and  one  of 
the  conditions  of  the  bond  is  that  the 
administrator  shall  "well  and  truly 
administer  according  to  law  (that  is  to 
say)  do  pay  all  and  singular  the  debts 
which  he  did  owe  at  his  decease  in  a  due 
course  of  administration  rateably  and 
proportionably  and  according  to  the 
priority  required  by  law."  I  pause  there, 
before  construing  the  following  words,  to 
consider  what  that  means.  If  the  words 
I  have  read  stood  alone,  it  might  well  be 
that  the  administrator  might  find  himself 
in  this  unpleasant  position:  He  might 
have  ample  assets,  and  he  might  have  an 
undoubted  creditor  of  the  intestate  coming 
to  him  and  saying,  "  Please  pay  my  debt 
out  of  the  assets  you  have  in  hand."  The 
administrator  may  know  nothing  what- 
ever of  the  existence  of  any  other  debts, 
and  may  have  every  reason  to  believe  the 
estate  solvent.     Would  it  be  right  that. 


because  of  those  words,  he  should  be  made 
liable  if  he  paid  this  debt  out  of  the  assets, 
in  the  event  of  subsequent  debts,  of  which 
he  had  no  notice,  turning  upl  And, 
again,  ought  he  to  be  held  liable  as  having 
broken  his  bond  because  he  did  not  pay 
all  the  debts  rateably  and  in  proportion  % 
That  would  be  a  strange  position  in  which 
to  put  an  administrator,  and  it  would  be 
curious  to  see  what  the  liability  was.  I 
do  not  think  that  it  was  intended  by  this 
bond  to  put  the  administrator  in  so  diffi- 
cult a  position.  If  an  administrator  ought 
to  be  held  entitled,  when  he  has  aoaple 
assets  and  knows  of  the  existence  of  no 
other  debts,  to  pay  the  debts  he  does 
know  of,  he  ought  to  be  allowed  to  do  so  ; 
and  if  he  may  pay  other  debts,  why  may 
he  not  pay  his  own  ?  I  do  not  think  it 
was  ever  intended  to  place  an  adminis- 
trator in  the  difficulties  I  have  men- 
tioned, but  the  bond  might  have  been  so 
construed  if  the  words  stopped  at  the 
place  where  I  have  stopped  in  reading 
them.  But  the  words  do  not  stop  there. 
I  think  I  have  shewn  a  very  good  reason 
why  they  should  not ;  everything  preced- 
ing is  governed,  in  my  opinion,  by  the 
following  words :  "  And  according  to  the 
priority  required  by  law  and  not  unduly 
preferring  his  own  debt  or  the  debts  of  any 
other  of  the  creditors  of  the  said  deceased 
by  reason  of  his  being  an  administrator  as 
aforesaid."  It  is  contemplated  that  there 
may  be  circumstances  in  a  particular  case 
which  ought  to  be  considered.  Therefore 
very  properly  this  bond  gives  him  the 
power  of  preferring,  so  long  as  he  does  not 
do  it  unduly.  What  does  "unduly" 
mean?  How  can  I  hold  that  an  ad- 
ministrator has  not  a  right,  in  a  proper 
case,  out  of  the  legal  assets  to  retain  a 
debt  due  to  himself  as  a  trustee )  I  can- 
not hold  it.  It  is  not  "unduly  prefer- 
ring "  this  debt.  Indeed,  if  as  trustee  he 
represents  a  creditor,  he  is  compellable  at 
the  instance  of  his  cestui  qTJLS  tnut  to  en- 
force his  rights.  How  can  I  hold  that  an 
administrator  is  unduly  preferring  his 
own  debt  when  the  law  says  that  he  may 
retain  payment  of  it  t  I  do  not  see  my 
way  so  to  hold,  and  for  the  reasons  given 
I  hold  that  the  true  construction  of  this 
bond  still  leaves  it  open  to  the  ad- 
ministrator to  retain  his  own  debt,  so  long 
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as  the  law  allows  him  this  right  of  re- 
tainer, and  so  long  as  he  is  not  in  that 
respect  acting  unduly. 

For  these  reasons,  I  hold  that  the  ad- 
ministrator is  entitled  to  the  order  he 
asks  for  by  his  summon?,  and  to  retain 
his  debt,  and  to  pay  the  balance  into 
Court.  Both  parties  will  be  allowed  their 
costs. 

Dec.  17. — His  Lordship  said  that  he 
was  dissatisfied  with  his  decision,  and  that 
he  thought  that  possibly  the  authorities 
might,  on  further  investigation,  be  dis- 
tinguished, or  receive  some  explanation. 
He  therefore  directed  the  summons  to  be 
restored  to  the  paper  next  sittings  for 
further  argument,  and  especially  on  the 
point  whether  the  right  of  retainer  was 
not  taken  away  by  a  general  administra- 
tion decree,  inasmuch  as  such  right  might 
have  originated  under  the  executor's  right 
to  prefer  one  creditor  to  another  before 
decree. 

Feb.  3,  4,  ISdd.—Fartoell,  Q.C.,  and 
James  Douglcu,  for  the  administrator. — 
The  point  taken  by  your  Lordship  is 
directly  negatived  by  James,  L.J.,  in  Lee 
V.  Nti^taU  [l879l.« 

In  Nunn  v.  JBarlow  *  it  is  not  absolutely 
clear  whether  the  decree  was  a  partial  one, 
and  for  accounts  only,  or  for  general  ad- 
ministration. What  is  said  there  is  that 
the  usual  decree  was  made.  However,  in 
Mason  v.  Williams  [l70o]  ^  the  decree  was 
one  merely  for  an  account;  yet  it  was 
held  that  the  executor's  right  of  preference 
still  remained. 

[RoMEB,  J. — I  have  looked  at  the  record 
of  Nunn  V.  Barlow  ^  and  ascertained  that 
there  was  undoubtedly  a  full  administra- 
tion decree.  The  claim  to  a  right  of 
retainer,  however,  might  have  arisen 
before  action,  although  not  then  exer- 
cised. For  instance,  the  legal  personal 
representative  might  have  simply  received 
assets  and  done  nothing  more  before 
action  brought.  If  I  could  avoid  follow- 
ing I^unn  V.  Barlow  '  I  should  certainly 
do  so.] 

(6)  12  Ch.  D.  61,  at  p.  64. 

(7)  2  Salk.  507. 


In  Sharman  v.  Rvdd  [l858]  ®  there  was 
no  claim  until  after  decree. 

Spicer  v.  James  [i835]^  and  Thompson 
V.  Cooper  [l844]  '®  were  similar  cases. 

Nunn  V.  Barlow  ^  was  followed  in  Orme^ 
In  re  [1883]  ^^ ;  and  in  Campbell^  £xpairte 
[1880],*^  Bacon,  V.O.,  says  that  he  cannot 
entertain  any  doubt  that  under  an  order 
that  the  estate  shall  be  applied  in  a  due 
course  of  administration  the  executor's 
right  to  retain  is  preserved. 

NeviUe,  Q.C.^  and  E.  J.  Elgood,  contra, 
referred  to  Bright  v.  Woodward  [l686],** 
but  admitted  that  the  authorities  were  in 
favour  of  the  administrator's  contention, 
his  Lordship  having  already  decided  that 
the  form  of  the  bond  had  in  no  way 
affected  the  old  right  of  retainer. 

Homer,  J. — It  appears  to  me  that  I  can- 
not add  any  thing  substantial  to  what  I  have 
said  before.  I  have  been  so  reluctant  to 
allow  this  claim  of  retainer,  and  personally 
feel  it  so  unjust,  that  I  have  had  this  case 
re-argued  to  see  if  I  can  find  any  ground 
on  which  I  could  base  a  judgment  that 
the  right  of  retainer  ought  not  to  be 
allowed,  and  I  am  sorry  to  say,  speaking 
for  myself  only,  I  cannot  see  my  way,  as 
the  authorities  exist,  not  to  allow  it. 
Further  argument  only  strengthens  the 
view  I  had  taken  as  to  the  binding  effect 
of  Nunn  v.  Barlow.^  Nunn  v.  Barlow,'^ 
as  it  appeared  on  farther  investigation,  has 
been  followed  and  recognised  for  years. 
On  one  point  I  had  this  restored.  It 
occurred  to  me  that  possibly  Nimn  v. 
Barlow^  might  prove  to  have  been  a 
case  where  there  was  no  absolute  decree 
for  administration,  but  only  a  mere  direc- 
tion for  an  account ;  but  I  find  that  Nunn 
V.  Barlow  ^  was  actually  a  case  where  a 
full  decree  for  administration  had  been 
made.  I  thought  that  it  might  possibly 
be  argued  at  this  time,  that  where  a 
decree  for  administration  had  been  made, 
inasmuch  as  that  clearly  prevented  a  legal 
personal  representative  from  paying  one 

C8)  27  L.  J.  Ch.  844. 
(9)  2Myl.&K.387. 

(10)  13  L.  J.  Ch.  416 ;  1  Coll.  C.C.  81. 

(11)  60L.T.  61. 

(12)  16  Ch.  D.  198. 

(13)  1  Vera.  369. 
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creditor  in  preference  to  another,  that 
also  ought  to  prevent  the  right  of  retainer, 
on  the  ground,  as  it  occurred  to  me,  that 
the  right  of  retainer  really  was  only  a 
right  on  the  part  of  the  legal  personal 
representative  to  prefer  himself,  because 
he  was  a  creditor,  and  that  if  he  had  not 
a  right  to  prefer  one  creditor  to  another 
he  would  not  have  had  the  right  to  prefer 
himself.  But  it  is  not  so.  It  is  dear,  as 
I  have  said,  that  Ifunn  v.  Barlow  ^  has 
been  followed  in  many  cases  where  full 
decrees  of  administration  have  been  made, 
and  in  which  the  right  of  retainer  has  been 
allowed,  although  the  right  of  preferring 
one  creditor  to  another  has  not  been 
allowed.  And,  indeed,  in  the  authority 
to  which  my  attention  was  called,  of  Lie 
V.  NuUcUly^  Lord  Justice  James  pointed 
out  that  the  right  of  retainer  could  not 
depend  upon  the  right  of  the  legal 
personal  representative  to  prefer  himself 
as  one  of  the  creditors,  because,  if  that 
had  been  the  doctrine,  the  right  would 
stop  where  there  was  a  full  decree  for  an 
administration.  Lord  Justice  James 
points  out  that  that  was  not  the  law.  The 
law  was,  that  a  right  of  retainer  remained, 
although  the  right  to  prefer  one  creditor 
to  another  had  ceased.  It  appears  to  me, 
therefore,  that  it  is  impossible  at  the  pre- 
sent day  to  impeach  Nunn  v.  Barlow,^  or 
the  subsequent  decisions  in  which  the 
doctrine  as  there  laid  down  has  been 
accepted  and  followed. 

I  will  only  add  further  with  regard  to  the 
form  of  this  bond  that,  looking  at  it  again 
with  careful  consideration  to  see  if  I  can 
with  any  justice  hold  that  on  the  terms  of 
it  the  right  of  retainer  is  taken  away,  my 
view  that  it  is  not  taken  away  by  the 
words  of  this  bond  is  strengthened,  because 
I  have  noticed  these  words  which  I  had 
not  noticed  before,  that  the  whole  sub- 
stantial part  of  the  order  is  prefaced  by 
the  words,  "  do  well  and  truly  administer 
according  to  law,  that  is  to  say  " — ^then 
follow  the  words  which  I  have  previously 
dealt  with  in  my  former  observations.  It 
clearly  allows  an  administrator  to  prefer 
himself,  if  it  is  according  to  law,  and  is 
not  undue.  How  can  I  say  it  is  not 
according  to  law  and  is  undue  when  these 
authorities  say  it  is  according  to  law  and 
it  is  a  due  preference  ?     I  can  only  there- 


fore say  that  I  have  reluctantly  come  to 
the  same  conclusion  as  I  came  to  before. 

Solicitors— Berkeley-OalcottjHoUoway  &  Tudor; 
Shirley  W.  Woolmer,  agent  for  C.  E.  Morris, 
Carmarthen. 

[Reported  hy  R.  B.  Sehomherg,  JStq^ 
Barrister-at'  Law* 


Kekewich,  J 
1899, 
March 


H,  J.  -^ 

ii.  J 


chatabd's  sbttlement 
TRUSTS,  In  re. 


Infant — Fund  in  Court — French  Sub- 
jecta — French  Guardian — Pa^^ment  Out  of 
Court — JtJMrisdiction  —  IVustee  Act,  1893 
(66  d&  57  Vict.  c.  53),  s.  42. 

The  Court  vnU  not  order  payment  out  of 
a  fund  paid  into  Court  under  the  Tnutee 
Relief  Act  to  the  French  guardian  of 
infant  French  subjects  as  a  matter  of  right 
on  mere  proof  of  the  guairdian^s  tiUe  to 
give  a  legal  discharge  on  the  infants* 
behalf  but  wiU  exercise  its  discretion  and 
consider  whether  payment  out  is  properly 
required  for  the  infants'  benefit. 

Crichton's  Trust,  In  re  (24  L.  T. 
(o.s.)  267),  Brown's  Trust,  In  re  (12  L.  T. 
488),  Ferguson's  Trust,  In  re  (22  W.  R. 
762),  and  Hellmann's  WiU,  In  re  (L.  R. 
2  Eq.  363)  considered. 

This  was  a  petition  by  Femande 
Ballot  and  Charles  BaUot,  of  3  Rue 
Taitbout,  Paris,  by  Louis  Eugene  Ballot, 
a  French  subject,  their  fieither  and  lawful 
guardian  and  next  friend,  of  the  same 
^lace,  for  payment  out  to  them  of  a  sum 
of  2,000^.  New  Consols,  and  a  small  sum 
of  cash  now  standing  in  Court  under  the 
following  circumstances : 

By  articles  of  agreement  under  seal 
dated  October  10,  1845,  made  in  contem- 
plation of  the  marriage  of  F.  G.  E. 
Chatard,  a  French  subject,  described  as  of 
Farjeas,  in  the  department  of  Haute- 
Yienne,  in  France,  and  Sarah  Barnes,  a 
British  subject,  described  as  of  Upper 
Park  Place,  Dorset  Square,  Middlesex, 
certain  trust  funds,  now  represented  by 
the  funds  in  Court,  were  held  by  trustees 
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in  trust  to  pay  the  income  to  Sarah 
Chatard  during  the  joint  lives  of  herself 
and  her  husband,  and  after  the  death  of 
either  of  them  to  the  survivor  for  life, 
and  after  the  death  of  the  survivor  in  trust 
as  to  the  capital  and  income  for  all  or 
such  one  or  more  exclusively  of  the  others 
or  other  of  the  children  or  remoter  issue 
of  the  marriage,  such  remoter  issue  to  be 
bom  in  the  lifetime  of  the  husband  or 
wife  or  one  of  them,  as  the  husband  and 
wife  should  by  deed  jointly  appoint,  and 
in  default  of  any  such  appointment  as 
the  survivor  should  by  deed  or  will  ap- 
point. 

There  were  two  children  only  of  the 
marriage,  one  of  whom,  Sarah  Anne 
Eugenie,  intermarried  with  the  said  Louis 
Eugene  Ballot. 

In  1866  the  trustees  of  the  settlement 
paid  the  trust  funds  into  Court  under  the 
Trustee  Relief  Act  (10  &  11  Vict.  c.  96), 
and  an  order  was  made  for  payment  of 
the  interest  to  Sarah  Chatard. 

F.  G.  E.  Chatard  died  in  1893,  and 
Sarah  Anne  Eugenie  Ballot  died  in  1896, 
leaving  issue  the  two  petitioners  only,  the 
elder  of  whom  was  born  in  1881,  and  the 
younger  in  1886. 

No  appointment  was  ever  made  in  exer- 
ciseof  the  joint  power  in  the  settlement,  and 
by  her  will  in  English  form  dated  July  13, 
1896,  Sarah  Chatard,  who  thereby  declared 
her  intention  to  resume  her  domicil  of 
origin,  appointed  the  tinist  funds  equally 
between  the  two  infant  petitioners,  and 
appointed  J.  W.  R.  Mourilyan  sole  execu- 
tor of  her  will.  Sarah  Chatard  died  in 
1898. 

The  petition  stated  that  by  the  law  of 
France  Louis  Eugene  Ballot,  as  the  legal 
guardian  of  the  petitioners,  was  entitled 
to  receive  and  give  legal  discharges  for  all 
moneys  coming  to  his  children  during 
their  minority,  and  asked  for  sale  of 
the  Consols,  and  after  payment  of  inci- 
dental expenses  for  payment  of  one  moiety 
of  the  residue  to  Louis  Eugene  Ballot  as 
guardian  of  the  infant  Femande  Ballot, 
and  for  payment  of  the  other  moiety  to 
him  as  guardian  of  the  infant  Charles 
BaUot. 

The  question  argued  was  whether,  as- 
suming the  statement  of  the  French  law 
in  the  petition  to  be  correct,  the  Court 


was  bound  to  order  payment  out  accord- 
ingly or  whether  it  ought  to  exercise  any 
discretion. 

Ingpen,  for  the  petitioners.  —  The 
Court  will  recognise  the  guardian's  legal 
title  according  to  the  law  of  the  domicil 
and  will  order  payment  to  him  without 
more — Crichton'a  Trust,  In  re  [i855],' 
Broum's  Trusty  In  re  [ises],^  HeUinann'a 
WiU,  In  re  [isee],^  Ferguson's  Trust,  In 
re  [1874],^  and  Simpson  on  Infants  (2nd 
ed.),  p.  254.  The  Court  would  have  no 
authority  to  appoint  a  guardian  of  these 
'm&Jit^^Bourgoise,  In  re  [l889].* 

Stewart-Smithf  for  the  surviving  trustee 
of  the  settlement. — ^The  Court  will  not 
order  payment  out  as  a  mere  matter  of 
title.  Whereastranger  comes  to  the  Court 
having  full  jurisdiction  over  the  fund  and 
seeks  the  assistance  of  the  Court,  he  must 
conform  to  the  lex  fori  and  satisfy  the 
Court  that  it  is  a  proper  exercise  of  its 
jurisdiction.  The  cases  of  Crichton's 
Trust,  In  re,^  and  Ferguson's  Trust,  In 
re^  were  cases  of  payment  out  to  a  Scotch 
curator  who  has  to  find  security,  and 
therefore  may  be  left  out  of  account. 
Brown's  Trust,  In  re^  and  Hellmann's 
WiU,  In  re,^  were  unopposed  petitions 
and  cannot  be  taken  as  decisions  settling 
the  law.  The  case  of  Bourgoise,  In  re,* 
is  not  an  authority  in  point. 

Ingpen,  in  reply.— The  Court  has  no 
jurisdiction  over  foreign  subjects.  The 
question  therefore  is  simply  one  of  title, 
and  if  the  petitioner's  title  is  good  the 
Court  has  no  jurisdiction  to  withhold 
payment.  The  fund  will  be  transferred 
to  the  jurisdiction  which  alone  can  pro- 
perly administer  it. 

Kekewich,  J. — This  case  has  been 
argued  at  my  suggestion  on  the  footing 
that  the  statement  in  the  petition  is 
absolutely  true — ^namely,  that  by  the  law 
of  France  Louis  Eugene  Ballot,  as  the 
legal  guardian  of  the  two  infant  peti- 
tioners, is  entitled  to  receive  and  give  legal 
discharges  for  all  moneys  coming  to  his 

(1)  24  L.  T.  Co.s.)  267. 

(2)  12  L.  T.  488. 

(3)  L.  R.  2  Eq.  363. 

(4)  22  W.  R.  762. 

(5)  41  Ch.  D.  310. 


Digitized  by 


Google 


352 


CHANCEBY  DIVISIOIV, 


[1899 


Chatard's  Settlement  Tbusts,  In  be. 

children  during  their  minority.  I  appre- 
hend that,  that  being  proved,  I  should  be 
quite  right  if  I  thought  fit  to  direct  a 
payment  as  asked.  Nay,  more  than  that, 
if  that  is  true,  the  trustee  who  paid  the 
fund  into  Court,  though  well  advised  in 
so  doing,  would  still  have  had  a  legal 
discharge  if  he  had  paid  it  to  the  guar- 
dian. About  that  I  do  not  think  there 
could  be  any  question.  But  it  seems  to 
me  there  is  a  question  whether  I  ought 
to  think  fit  to  do  it.  I  have  two  infisuats 
entitled  to  this  fund  under  the  settlement, 
the  trustee  of  which  has  paid  the  money 
into  Court,  and  the  real  question  is  whe- 
ther I  am  bound  to  make  the  payment. 
If  I  am  bound  to  make  the  payment,  of 
course  I  am  absolved  from  responsibility, 
and  I  must  merely  do  my  duty  by  making 
the  order.  If  I  am  not  bound  to  make 
the  payment,  then  I  have  a  discretion  to 
exercise,  and  that  I  must  exercise  upon 
proper  materials,  which  I  have  not  now  got. 
The  case  of  the  petitioners  is  put  as 
resting  on  a  question  of  principle  sup- 
ported by  some  authority.  There  are  two 
cases — Criokton'a  Trusty  In  re,  *  in  the  Court 
of  Chancery,  and  Ferguson's  Tnuty  In  re,^ 
decided  by  the  Master  of  the  Bolls  in 
Ireland — where  the  in&nts  were  Scotch. 
In  each  case  the  in&nt  had  reached  the 
age  of  puberty,  and  though  not  having 
attained  his  majority  and  not  aui  juris  in 
England  or  Ireland,  yet  it  was  proved 
that  the  infant  was  competent  to  give  a 
discharge  in  Scotland.  That  of  itself  may 
make  a  difference,  and,  as  counsel  for  the 
respondent  has  pointed  out,  in  the  Irish 
case  it  was  proved  that  security  was  given 
for  the  due  performance  of  his  duties  re- 
specting the  fund  by  the  curator  in  Scot- 
land. That  seems  to  me  to  make  a  con- 
siderable difference.  From  the  other  cases 
I  do  not  think  I  can  get  much  assistance. 
In  Brown^s  Trust,  In  re^  no  doubt  the 
Vice-Chancellor  made  the  order.  The 
petitioner  adduced  evidence  to  shew  that 
by  the  law  of  Prussia  he  was  entitled,  in 
his  capacity  of  guardian  of  the  in&nt,  to 
receive  the  fund  and  administer  it  during 
the  infant's  minority — which  is  exactly 
what  the  petitioner  says  here — and  the 
Vice-Chancellor  on  hearing  the  evidence 
made  the  order.  What  further  evidence 
there  was,  or  what  influenced  the  Judge, 


it  is  extremely  difficult  to  say.     It  is  a 
very  short  note  of  an  unopposed  petition 
to  which  there  was  no  respondent ;  and  I 
do  not  think  it  is  a  case  which  can  be 
relied  upon  as  establishing  the  principle. 
Then  Hermanns    Will,  In   re,^  is  still 
further  from  doing  so.     Counsel  for  the 
petitioners  has  very  properly  called  my 
attention  to  it  and  to  a  passage  in  Simpson 
on  Infants,  though  it  is  not  altogether  in 
his  favour — in  fiskct,  the  editor  of  Simpson 
on  Infants  suggests  that  it  ought  not  to 
be  followed.     I  venture  to  think  it  ought 
not  to  be  regarded  at  all.      It  was  a 
petition  under  Lord  St.  Leonards'  Act,  a 
very  useful  statute,  which  gave  trustees 
and   persons  in  that  position  power  to 
come  to  the  Court  and  get  a  discharge, 
which  is  now  more  conveniently  furnished 
by  the  procedure  of  an  originating  sum- 
mons; and  I   can  hardly  take  an  order 
made  on  petition  under  that  Act  as  afford- 
ing a  decision  that  the  guardian  is  entitled 
as  of  right  to  receive  the  fund  out  of  Court 
In  the  present  case  the  fund  is  in  the 
hands  of  the  Court,  and  the  claim  of  the 
in&nts  arises  under  the  settlement,  and 
it  seems  to  me  that  I  cannot  help  con* 
sideriog  whether  it  is  right  that  the  fund 
should  be  paid  to  the  guardian.     I  think 
it  may  very  likely  be  so ;  but  I  ought  to 
consider    whether    it    will    be    properly 
applied  for  the  benefit  of  the  infants.     If 
it  were  proved,  for  instance,  that  they  were 
ahready  amply  provided  for,  I  should  not 
consider  it  necessary  that  it  should  be  ex- 
pended  upon  their  maintenance.     I  do 
not  see  how,  having  charge  of  the  fund,  I 
can  part  with  it  without  being  satisfied 
that  it  is  for  the  benefit  of  the  infieints. 
That  evidence  may  be  forthcoming,  but  I 
am  not  asked  to  pay  it  over  on  that 
footing  ;  I  am  asked  to  pay  it  as  a  matter 
of  right.     My  opinion  is  that  the  guardian 
is  entitled  to  receive  it  in  the  sense  that 
he  is  entitled  to  give  a  discharge,  and  I 
should  be  perfectly  within  my  rights  if  I 
made  the  order  for  payment  to  him.     On 
the    other    hand,    it  seems  to  me  that, 
having  the  custody  of  the  fund  on  behalf 
of  the  infimts,  I  ought  not  to  make  the 
order  unless  I  am  satisfied  that  it  is  right 
that  it  should  be  made.     Counsel  for  the 
petitioners  also  cited  a  case  on  the  appoint- 
ment of  guardians.     That  is  going  into 
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another  branch  of  the  law.  It  may  be 
useful,  but  at  the  same  time  I  do  not 
think  it  bears  with  sufficient  directness 
on  the  point  before  me.  Counsel  has  not 
referred — and  I  am  only  referring  by 
memory — ^to  a  different  claAs  of  cases 
where  the  officer  appointed  by  a  foreign 
Court  to  receive  funds  belonging  to  a 
lunatic  has  applied  for  payment  out. 
That  has  been  done  frequently,  and  there 
are  several  cases  on  it.^  He  proves  his 
legal  right,  but  unless  I  am  altogether  in 
error  the  Court  requires  to  be  satisfied 
that  he  wants  the  money — that  is  to  say, 
that  the  money  is  required  to  be  paid  to 
him  for  some  purposes  to  which  it  is  his 
official  duty  to  apply  it.  I  have  nothing 
of  the  kind  here,  but  I  am  quite  willing  to 
consider  that  evidence  if  it  is  brought 
before  me,  and  the  best  course  will  be  to 
refer  the  petition  to  chambers  to  consider 
the  evidence  on  this  point. 

[The  matter  came  before  his  lordship  in 
chambers  on  March  27,  1A99,  and  counsel's 
brief  was  indorsed  as  follows :  "  The  Jadge  on 
the  evidence  before  him  does  not  in  the  exer- 
cise of  his  discretion  think  lit  to  pay  out  capital 
to  father  as  guardian  of  infants,  or  to  allow 
him  the  income,  but  is  willing  to  consider 
further  evidence  that  the  father  will  apply  the 
money  if  paid  to  him  for  the  benefit  of  his 
children  and  that  such  application  will  be  for 
their  advantage,  but  does  not  require  father  to 
give  particulars  of  his  own  income.  Unless 
this  further  evidence  is  forthcoming"  order 
certain  payments  including  costs  of  petitioners 
and  respondents  as  between  solicitor  and  client 
out  of  funds  in  Court,  and  divide  residue  into 
moieties  and  transfer  one  moiety  to  the  separate 
account  of  each  infant.] 


Solicitors — P.  CoUings  Sc  Co.,  agents  for 
Mourilyan  k  Browne,  Paris,  for  petitioners; 
Claudius  6.  Algar,  for  respondent. 

[Reported  by  A,  Cordery^  JSsq., 
JBarrister-at-Law. 


(6)  See  Barlow's  IFiZ/,  In  re  [i887]  (56  L.  J. 
Ch.  795;  36  Ch.  D.  287),  and  cases  collected  in 
Pope  on  l/»naoy,  2nd  ed.  p.  232;  Lercin  on 
Trusts,  10th  ed.  pp.  416,  417. 
Vol.  68.— Chang. 


Kekewigh,  J.  ^ 

1899.         ( 

March  28,  29.  C 

April  11.     ; 
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Company  —  Reconstruction  Schema  — 
Extrctardvna/ry  Meeting  —  Notice  —  Suffi- 
cieney — Interest  of  Directors — Conditional 
Notice —  Injunction, 

Wliere  the  directors  of  a  company  are 
personally  interested  in  the  adoption  of  a 
proposed  scheme  for  its  reconstruction^  and 
are  to  he  remunerated  by  means  of  a  call 
on  shares,  the  notice  convening  the  extra- 
ordinary general  meeting  to  pass  the  re- 
quisite resolutions  must  disclose  such  interest 
in  order  that  the  matter  upon  which  the 
shareholders  are  to  vote  may  be  fairly 
broitght  before  them.  Where  this  has  not 
been  done,  and  the  resolutions  for  recon- 
struction have  been  passed  and  confirmed, 
the  notice  will  not  be  sufficient  to  bind 
absent  shareholders,  and  the  directors  and 
the  company  will  be  restrained  by  injunc- 
tion from  carrying  such  resolutions  into 
effect, 

A  notice  of  a  meeting  to  be  held  at  a  cer- 
tain place,  time,  and  date,  which  states  that, 
in  the  event  of  certain  specified  resolutions 
not  being  passed,  another  meeting  wiU  be 
lUld  imrnediately  afterwards  to  confirm 
resolutions  which  have  been  already  pro- 
visionally passed,  is  not  bad  on  the  ground 
of  being  conditional. 

Alexander  v,  Simpson  (59  L.  J.  Ch. 
137 ;  43  Ch.  D.  139)  distinguished. 

This  was  a  motion  made  in  an  action 
brought  by  Eichard  Alexander  Tiessen 
(on  behalf  of  himself  and  all  the  other 
shareholders  of  the  Violet  Consolidated 
Gold-Mining  Co.,  Lim.)  against  John 
Crosbie  Aitken  Henderson,  Robert  Amot, 
Hendrick  Yan  Eyn,  Csasar  Schlesinger 
(being  the  directors  of  the  company), 
George  Fowler  Neall  (the  liquidator), 
the  Violet  Consolidated  Gold-Mining  Co., 
Lim.,  and  the  Consolidated  Gold  Fields  of 
South  Africa,  Lim.,  for  an  interim  injunc- 
tion to  restrain  the  defendants  from 
carrying  into  effect  certain  resolutions 
passed  at  an  extraordinary  general  meet- 
ing of  the  company. 

The  Violet  Co.  was  formed  for  working 
2C 
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gold-mining  claims  near  Krugersdorp, 
in  the  Transvaal.  Mr.  J.  C.  A.  Henderson 
was  the  founder  and  chairman  of  the 
company.  He  was  also  the  originator  of 
and  a  large  shareholder  in  Henderson's 
Transvaal  Estates,  Lim.,  of  which  Mr. 
B.  C.  Richards  was  the  chairman,  and 
this  company  held  a  large  number  of 
shares  in  the  Violet  Go.  The  mine  was 
subject  to  a  special  bond  for  50,000^.  in 
favour  of  Mr.  0.  Schlesinger.  Further 
capital  being  required  for  the  Violet 
Co.  a  reconstruction  scheme  was  proposed 
by  Henderson's,  Lim.,  under  which 
the  Consolidated  Gold  Fields  of  South 
Africa,  Lim.,  were  to  undertake  the 
management  of  the  business.  There  was 
to  be  a  new  company  formed  with  a 
capital  of  500,000^.,  of  which  each  share- 
holder was  to  receive  one  share  for  each 
of  his  four  shares  in  the  old  company,  and 
Henderson's  Transvaal  Estates  guaranteed 
the  issue  of  debentures  at  95/.  The  terms 
of  the  scheme  were  embodied  in  a  draft 
agreement  called  the  Henderson's  scheme. 

By  article  51  of  the  articles  of  associa- 
tion of  the  Violet  Co.  it  was  provided 
that  seven  days'  notice  in  writing,  specify- 
ing the  place,  the  day,  and  the  hour  of 
general  meetings  should  be  given,  and, 
*^  in  the  case  of  special  business,  the  general 
nature  of  the  business." 

On  February  7,  1899,  a  notice  was  sent 
out  by  the  board  of  the  Violet  Go.  to 
all  its  shareholders,  stating  that  an 
extraordinary  general  meeting  of  the 
company  would  be  held  on  February  16, 
1899,  for  the  purpose  of  considering  and, 
if  thought  fit,  passing  the  three  subjoined 
resolutions.  The  first  of  the  proposed 
resolutions  was  to  the  effect  that  it  was 
desirable  to  reconstruct  the  company, 
and  that  it  should  be  wound  up  voluntarily, 
and  that  the  defendant  G.  F.  Neall  should 
be  appointed  liquidator.  The  second  was 
that  the  liquidator  should  be  authorised  to 
consent  to  the  registration  of  a  new 
company,  to  be  named  the  Violet  Consoli- 
dated Gk)ld-Mining  Co.,  Lim.,  with  a 
specified  capitaL  The  third  resolution 
was  that  the  draft  agreement  submitted 
to  the  meeting  and  expressed  to  be  made 
between  the  company  and  its  liquidator 
of  the  one  part  and  the  Violet  Consoli- 
dated Crold-Mining  Co.  of  the  other  part, 


should  be  approved,  and  the  liquidator 
authorised,  pursuant  to  section  1 61  of  the 
Companies  Act,  1862,  to  enter  into  an 
agreement  with  such  new  company,  when 
incorporated,  in  the  terms  of  the  drafb^ 
and  to  carry  the  same  into  effect.  This 
draft  agreement  was  the  Henderson's 
scheme  above  mentioned. 

Appended  to  this  notice  was  a  circular 
setting  out  the  terms  of  the  scheme  for 
reconstruction,  and  containing  {inter  alia) 
the  following  statements : 

"A  call  on  shares  is  reserved  as  to 
50,000  for  the  managers  and  issuing  com- 
pany, and  as  to  the  remaining  50,000  for 
the  guarantors,  which  has  to  be  exercised 
at  par  within  three  years  from  the  date 
of  the  formation  of  the  new  company." 

^'  It  is  proposed  to  entrust  the  manage- 
ment of  the  company  in  South  Africa  to 
the  Consolidated  Gold  Fields  of  South 
Africa,  Lim.,  upon  terms  which  will  be 
agreed  upon.  It  is  also  proposed  that 
the  board  of  the  company  should  consist 
of  Messrs.  Henderson,  Bichards,  Schle- 
singer, and  Van  Byn,  and  the  Hon. 
Chandos  Stanhope,  as  representing  the 
Consolidated  Gold  Fields." 

*'  The  full  issue  of  debentures  has  been 
guaranteed  by  the  Henderson's  Transvaal 
Estates,  lim.,  so  as  to  secure  the  neces- 
sary amount  for  paying  off  the  mortgage 
and  for  carrying  on  the  work  of  the 
company." 

This  meeting  was  duly  held,  the 
Henderson's  scheme  was  read,  and  the 
three  resolutions  carried.  Immediat^y 
afterwards,  a  rival  scheme,  which  had 
been  mentioned  in  a  letter  from  the 
plaintiff,  read  at  the  meeting,  was  again 
brought  forward,  and  in  this  scheme  the 
General  Mining  and  Finance  Corporation, 
Lim.,  guaranteed  the  subscription  of  the 
debenture  stock  at  100^.  per  cent.,  and 
they  were  to  have  the  carrying  out  of  the 
matter. 

On  February  23, 1899,  a  second  notice 
was  issued  by  the  board,  stating  that  this 
second  scheme  had  been  brought  forward, 
and  that  an  extraordinary  general  meeting 
would  be  held  at  Winchester  House,  Old 
Broad  Street,  on  Friday,  March  3,  1899, 
at  twelve  o'clock  noon,  to  consider  and,  if 
thought  fit,  pass  three  resolutions.  These 
resolutions  were  in  similar  terms  to  the 
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first  set  of  resolutions,  only  substituting  in 
the  third  resolution  the  second  scheme  for 
the  Henderson's  scheme.  The  notice  then 
continued : 

'^  In  the  event  of  such  resolutions  not 
being  passed,  immediately  after  such 
meeting  an  extraordinary  general  meeting 
of  the  company  will  be  held,  when  the 
following  resolutions,  which  were  passed 
at  the  extraordinary  general  meeting  of 
the  company,  held  on  February  16, 1899, 
will  be  submitted  for  confirmation."  The 
three  resolutions  were  then  set  out,  being 
those  carried  in  respect  of  the  Henderson's 
scheme. 

The  first  meeting  was  held  on  March  3, 
and  was  adjourned  ;  the  confirmatory 
meeting  was  then  held,  and  the  three 
resolutions  declared  carried  by  the  re* 
quisite  majority,  on  a  poU  being  taken. 

The  question  now  arose  as  to  whether 
these  resolutions  had  been  properly  passed, 
and  the  notices  sufficient.  A  considerable 
amount  of  affidavit  evidence  was  adduced 
to  shew  the  interest  which  three  of  the 
directors  of  the  Violet  Co.  had  under 
Henderson's  scheme.  Mr.  Henderson  was 
to  obtain  considerable  benefit  from  the 
scheme  firom  his  connection  with  Hender- 
son's, lim.  Mr.  Yan  Eyn  had  agreed  to 
underwrite  a  certain  number  of  the 
debentures  of  the  proposed  new  company^ 
for  which  he  was  to  receive  a  commission 
in  shares  in  the  new  company.  Mr. 
Schlesinger  was  a  stockbroker,  and  inter- 
ested in  the  same  way :  he  was  to  receive 
a  call  on  12,500  shares,  being  a  portion  of 
the  50,000  shares  which  were  to  go  to 
Henderson's,  Lim.  The  efiect  of  the 
evidence  sufficiently  appears  from  the 
judgment. 

Warmington,  Q.C.j  Warrington,  Q^C, 
and  Gore-Brovmsy  for  the  plaintiff. — We 
are  entitled  to  succeed  on  two  grounds — 
first,  that  the  notice  of  the  first  meeting 
aent  out  to  the  shareholders  did  not  dis- 
close that  the  directors  had  a  personal 
interest  in  the  scheme  proposed  for  re- 
oonstruetion,  and  was  insufficient;  and 
secondly,  that  the  second  notice  of  Febru- 
ary 23  SB  to  the  confirmatory  meeting 
was  in  form  a  conditional  notice,  and  so 
bad. 

On  the  first  point,  Kayt  v.  CroycUm 


Tramways  Co.  [lS98]  ^  is  an  authority 
which  lays  down  the  rule  that  a  notice 
which  does  not  &irly  disclose  the  purpose 
for  which  a  meeting  is  convened  is  bad. 
In  that  case  part  of  the  agreement  was 
that  the  purchasing  company  should  pay 
a  sum  to  the  directors  of  the  selling  com- 
pany as  compensation  for  loss  of  office, 
and  the  omission  of  the  statement  of  this 
£M$t  in  the  notice  of  the  meeting  was  held 
fatal. 

In  the  present  case  the  directors,  Mr. 
Henderson,  Mr.  Schlesinger,  and  Mr. 
Van  Byn,  on  their  own  evidence,  had  all 
an  interest  in  the  Henderson's  scheme 
being  carried  through ;  and  this  not  being 
disclosed  renders  these  notices  bad.  On 
the  second  point,  the  words  in  the  notice 
of  February  23,  1899,  "  in  the  event  of 
such  resolutions  not  being  passed,"  &c., 
make  the  notice  of  the  meeting  for  the 
confirming  the  first  set  of  resolutions  con- 
ditional. On  that  point  the  case  is 
governed  by  Alexander  v.  Simpson  [i889],^ 
and  is  an  a  fortiori  case.  The  absent 
shareholders  here  could  not  learn  aliunde 
whether  the  condition  had  taken  place, 
because  the  conditional  event  was  imme- 
diately to  precede  the  confirmatory  meet- 
ing. 

Ingle  Joyce,  for  Henderson. 

Rmahawy  Q,C.,  and  G.  F.  Hart,  for 
Schlesinger. — The  only  real  point  in  dispute 
is  whether  Henderson's,  Lim.,  or  the 
General  Mining  and  Finance  Corporation 
are  to  have  the  carrying  out  of  the 
scheme  for  the  reconstruction  of  the 
Violet  Co.  The  directors  of  the  Violet 
Co.  acted  horui  fide  to  do  their  best 
for  the  company.  That  is  not  ques- 
tioned. It  is  not  necessary  for  the 
directors,  either  in  the  notices  or  at  the 
meetings,  to  disclose  their  interests.  In 
Kofye  V.  Croydon  Tramways  Co}  the  point 
was  whether  the  notice  of  what  was  pro- 
posed to  be  done  in  the  way  of  selling 
was  sufficient.  The  Court  of  Appeal 
thought  there  were  two  agreements  there, 
one  fi)r  the  sale  of  the  company's  assets, 
and  anoth^  for  the  compensation  of  the 
directors  for  their  loss  of  office ;  and  that 
was  not  mentioned  in  the  notice. 

(1)  67  L.  J.  Ch.  222;  [189.8]  1  Ch.  368. 

(2)  50  L.  J.  Ch.  137 ;  43  Ch.  D.  139. 
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In  the  present  case  the  draft  agreement 
submitted  to  the  meeting  of  February  16 
was  read,  and  all  could  understand  what 
the  reconstruction  scheme  was.  It  was 
also  fully  stated  in  the  circular  appended 
to  the  notice,  and  these  two  must  be  read 
as  one  document. 

With  regard  to  the  alleged  interest  of 
the  directors,  it  was  merely  problematical 
whether  there  would  be  any  profit.  They 
were  undertaking  serious  personal  respon- 
sibility of  underwriting  debentures.  On 
the  first  point,  therefore,  the  notice  of 
February  7,  1899,  is  good. 

[They  were  not  called  upon  as  to  the 
second  notice  of  the  confirmatory  meeting 
being  conditional.] 

Herbert  Reed,  ^.C,  and  Austen-Cart- 
mell,  for  the  Violet  Co.,  and  the  liqui- 
dator.— There  was  no  concealment  of  the 
terms  of  the  agreement.  The  liquidator 
only  desires  to  act  as  the  Court  shall 
direct. 

W.  F.  Hamilton,  for  Van  Ryn. 

The  other  defendants  did  not  appear. 

WarmingUm,  Q.C,  replied  as  to  the 
non-disclosure  of  the  interest  of  the 
directors. 

KxKEwicH,  J. — It  has  always  seemed 
to  me  that  the  application  of  the  doctrine 
of  Fo88  V.  Harhottle  [l843]  *  to  joint-stock 
companies  involves,  as  a  necessary  corol- 
lary, the  proposition  that  the  vote  of  the 
general  meeting  which  binds  a  dissentient 
and  an  absent  minority  by  a  majority 
must  be  a  vote  given  with  the  utmost 
fairness — ^that  not  only  must  the  matter 
be  fairly  put  before  the  meeting,  but  that 
the  meeting  itself  must  be  conducted  in 
the  fiEtirest  possible  manner.  The  well- 
known  case  of  Menier  v.  Hooper's  Tele- 
graph Works  [1874]*  illustrates  that. 
If  you  are  to  apply  that  rule  in  its  en- 
tirety—that a  vote  of  the  majority  controls 
the  minority,  and  of  course  also  the 
absent  shareholder — it  is  a  matter  of 
absolute  necessity  that  there  should  be 
the  most  perfect  straightforwardness  and 
openness  throughout.  I  am  not  speaking 
of  a  question  of  conduct,  because  the  case 
has  not  been   put  before  me  here  as  a 

(3)  2  Hare,  461. 

(4)  43  L.  J.  Ch.  830 ;  L.  R,  9  Ch.  350. 


question  of  conduct  on  the  part  of  Mr. 
Henderson,  or  anybody  else.  The  ques- 
tion is  whether  each  shareholder,  as  and 
when  he  received  the  notice  of  the  meet- 
ing, in  which  I  include  the  circular,  which 
was  of  the  same  date  and,  I  suppose,  sent 
at  the  same  time,  had  fiskir  warning  of 
what  was  to  be  submitted  to  the  meeting. 
A  man  may  with  great  propriety  throw 
H  notice  of  that  kind  into  the  waste-paper 
basket.  He  does  not  do  that  prudently 
without  reading  it,  but  if,  when  he  reads 
it,  he  sees  that  it  is  a  matter  which  he 
does  not  care  to  take  any  personal  in- 
terest in,  but  is  willing  to  leave  to  the 
decision  of  the  majority,  no  one  can  say 
that  he  is  not  acting  prudently  and  safely. 
He  is  content  to  be  bound  by  the  vote  of 
the  majority ;  but  he  is  content  because 
he  knows  what  the  majority  are  to  vote 
about,  and  what  the  matter  is  before  the 
meeting ;  and  if  he  does  not  know  that, 
then  he  has  not  a  fair  chance  of  deter- 
mining whether  he  ought  to  attend  the 
meeting,  or  to  make  further  enquiries,  or 
whether  he  may  leave  it  to  others  to 
determine  for  him.  It  has  been  argued  on 
behalf  of  the  defendants  that  there  is  no  ne- 
cessity for  a  director  to  disclose  his  interest 
to  a  general  meeting.  I  observe  that  a  point 
of  that  kind  was  argued  in  the  case  of  Kaye 
V.  Croydon  Tramtoays  Co,,^  because  it  is 
alluded  to  by  the  Master  of  the  Bolls  in 
his  judgment.  I  do  not  remember  any 
argument  on  that  point  in  this  Court,  and 
certainly  if  I  used  any  language  indicat- 
ing that  I  considered  it  was  the  duty  of  a 
director  to  disclose  his  interest  to  a  general 
meeting,  as  it  is  under  all  common  form 
articles  of  association  to  disclose  it  to 
meetings  of  the  board,  my  language  fiiiled 
to  convey  the  meaning  which  I  intended 
it  to  do.  That  never,  I  am  sure,  was  my 
intention.  But  it  is  quite  another  thing 
to  say  that  his  interest  must  be  disclosed, 
not  because  it  is  his  duty  to  disclose  his 
interest,  but  because  it  is  the  duty  of  the 
board  to  tell  the  shareholders  precisely 
that  or  fairly  tihat  about  which  they  are 
to  vote.  That  is  the  question  whidi,  it 
seems  to  me,  I  have  to  consider  here. 

I  have  a  notice  before  me  of  February  7, 
1809,  and  the  circular,  which,  as  I  think^ 
must  be  treated  as  one  document.  There 
is  no  inconvenience,  irregularity,  or  im- 
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propriety  in  supplementing  a  notice,  as  is 
often  done,  by  an  explanatory  circular; 
and    the    shareholder,    though    perhaps 
strictly  he  might  say,  '^  Why  trouble  me 
with  a  circular  ?  What  I  am  entitled  to  is 
a  notice,"  still  I  think  may  fairly  be  re- 
quired to  look  at  the  two  as  one  document. 
The  notice  in  this  particular  case  tells  us 
nothing  really,  except  that  resolutions  are 
to  be  proposed.     With  that  I  pass  over 
that   part  of   the  compound  document. 
The   circular  does  tell  us  a  great  deal 
more  ;  and  it  is  important  to  notice  that 
it  does  expressly  say  that  a  call  on  shares 
is  reserved,  as  to  50,000  for  the  managers 
and  issuing  company,  and  as  to  the  re- 
maining 50,000  for  Uie  guarantors,  which 
has  to  be  exercised  at  par  within  three 
years  from  the  date  of  the  formation  of 
the  new  company.     Then,  a  little  further 
on,  there  is  a  statement  that  the  full  issue 
of  the  debentures  has  been  guaranteed  by 
Henderson's    Transvaal    Estates,     lim., 
the  refiult  being  that  the  call  of  50,000 
shares  is  stated  to  belong  to  Henderson's 
Transvaal  Estates,  lim.     It  is  a  little 
more  difficult    to  understand   from  the 
circular  what  is  to  be  done  with  the  other 
50,000  shares.     They  are  to  be  reserved 
"  for  the  managers  and  issuing  company." 
The  managers  are  the  Consolidated  Gold 
Fields  of  South  Africa,  Lim.,  but  I  do 
not  find  myself  any  mention  of  the  issu- 
ing company,  and  that  seems  to  me  a 
&ult  in  drafting  the  circular.     But  that 
is,  to  my  mind,  of  little  importance,  be- 
cause the  issuing  company  might  be  any 
company,  and  I  do  not  understand  it  to 
be  suggested  here  that  the  issuing  com- 
pany   were    the  Henderson's  Transvaal 
Estates,  Lim. ;  and  as  long  as  there  was 
some  company  issuing,  and  they  with  the 
managers  had  the  call  of  50,000  shares, 
this  drcalar,  though  not  quite  plain  and 
explicit,  is  sufficiently  plain  for  practical 
purposes.     Then  we  come  to  this,  that 
Mr.  Henderson  was  a  very  large  share- 
holder in  Henderson's  Transvaal  Estates, 
Lim.,  and  he  was  to  receive  cDUsiderable 
benefit,  or  was  likely  to  receive  consider- 
able benefit,   from  the  adoption  of  this 
scheme.   It  is  said  that  it  was  well  known, 
at  any  rate  to  a  large  number  of  the  share- 
holders, that  he  occupied  that  position,  and 
I  think  it  must  be  taken  to  be  well 


known  that  Henderson's  Transvaal  Estates, 
Lim.,  was  largely  interested  in  the 
company  whether  reconstructed  or  not 
reconstructed.  I  am  not  disposed  to 
attach  much  weight  to  the  position  of 
Mr.  Henderson.  I  think  it  would  have 
been  better,  and  made  the  thing  more 
clear,  if  that  had  been  a  little  dwelt  upon ; 
but,  if  that  stood  alone,  I  do  not  think 
that  that  would  be  sufficient  to  justify  me 
in  saying  that  this  circular  was  not 
thoroughly  explicit  so  as  to  put  the  thing 
&irly  ^fore  the  shareholders. 

But  two  other  directors  were  distinctly 
interested.  Mr.  Van  Ryn  had  agreed  to 
underwrite  a  certain  number  of  the  de- 
bentures. I  will  take  it  from  his  own 
affidavit.  He  says  :  '^  I  agreed  to  under- 
write or  guarantee  the  subscription  of  a 
portion  of  the  debentures,  and  was  to 
receive  as  commission  or  remuneration 
for  so  doing  a  call  on  certain  shares  of  the 
new  company  in  the  same  proportions  as 
others  who  were  willing  to  underwrite 
the  debentures."  It  seems  that  later  he 
withdrew  from  that,  and  there  was  no 
binding  contract;  but  when  the  notice 
was  issued  it  undoubtedly  was  his  own 
statement  that  he  had  made  what  he  calls 
an  agreement,  and  what  ordinary  persons 
call  an  agreement,  although  it  may  not 
be  enforceable  in  a  Court  of  law,  to  under- 
write the  debentures,  and  to  receive  a 
commission  for  the  same,  and  that  fact 
was  not  disclosed.  Mr.  Schlesinger,  an- 
other director,  was  still  more  largely 
interested  practically  in  the  same  way. 
He  was  a  stockbroker,  he  had  clients  who 
were  largely  interested  in  this  company, 
and  he  busied  himself  on  behalf  of  his 
clients.  He  says  that  he  was  to  receive 
no  benefit  from  it  himself,  that  he  only 
did  it  on  behalf  of  his  clients.  It  seems 
to  me  impossible  to  go  into  that.  The 
man  who  really  entered  into  the  agree- 
ment by  which  he  was  to  receive  a  large 
benefit — namely,  a  call  on  shares  to  the 
extent  of  12,500,  a  fourth  of  the  50,000— 
was  Mr.  Schlesinger ;  and  how  he  was  to 
distribute  them  among  other  people  seems 
to  me  to  be  perfectly  immaterial.  He 
was  the  only  man  known  to  the  directors, 
the  only  man  known  to  those  who  were 
craving  this  reconstruction  scheme.  Who 
his  clients  were  was  not  stated,  and  was 
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not  enquired  into  by  any  one.  That  is  a 
fact  which  is  left  out  again ;  and  there- 
fore the  shareholder  who  receives  this 
circular  is  told,  no  doubt,  that  there  is  to 
be  a  call  on  50,000  shares  for  the 
managers  and  the  issuing  company,  and 
another  60,000  for  the  guarantors.  He 
is  told  that  the  60,000  are  going  to  the 
guarantors,  he  is  told  that  the  other 
50,000  are  going  t6  the  Consolidated  Gold 
Fields  of  South  Africa,  Lim.,  either  that 
company  or  some  other  company  which  is 
the  issuing  company ;  but  he  is  not  told 
that  some  of  his  own  directors,  the  persons 
whom  he  is  trusting  to  put  this  before 
the  meeting,  are  themselves  lai^ely  in- 
terested in  this,  and  that  they  are  to  have 
a  portion  of  the  call  on  those  shares.  We 
must  regard  the  shareholder  as  a  man  of 
ordinary  prudence.  Treating  it  as  a  com- 
mercial matter,  he  has  invested  his  money 
in  this  company ;  the  company  is  in  diffi- 
culties and  reconstruction  is  necessary, 
and  what  he  has  to  consider  when  the 
notice  and  circular  come  to  him  is  whether, 
on  the  whole,  this  is  the  best  thing  that 
can  be  done.  He  is  either  to  vote  him- 
self in  person  or  by  proxy,  or  he  is  to 
leave  it  to  the  majority  to  decide.  It 
seems  to  me  impossible  to  exclude  from 
the  matters  which  he  ought,  as  a  prudent 
man,  to  consider,  the  question  whether 
some  of  his  directors  should  be  re- 
munerated by  the  means  of  this  call  on 
shares.  It  is  really  the  same  thing 
which  occurred  in  Kaye  v.  Croydon 
Tramway B  Co}  There  is  a  passage  in 
Lord  Justice  Bigbjr's  judgment,  which 
I  only  read  because  he  expresses  agree- 
ment with  what  the  Master  of  the  Rolls 
said  in  his  own  language,  and  so  one  has 
the  conjoint  opinion.  He  says  :  "  I  quite 
agree  with  what  the  Master  of  the  Rolls 
has  said,  that  no  man  of  business  would 
ever  come  to  the  conclusion  that  when  a 
meeting  was  summoned  for  the  purpose  of 
sanctioning  a  sale  from  the  company  to  a 
purchaser  it  was  also  intended  at  that 
meeting  to  do  so  different  a  thing  as  to 
sanction  the  payment  of  part  of  the  con- 
sideration that  was  to  proceed  from  the 
purchaser,  not  to  the  company,  but  to  the 
directors  of  the  company."  It  seems  to 
me  that  with  a  very  slight  change  of 
words  you  may  apply  that  directly  to  this 


case.  Why  should  any  shareholder  read- 
ing this  think  for  a  moment  that  two  of 
his  directors  (I  am  excluding  Mr.  Hen- 
derson) were  to  have  a  lai^  proportion 
of  the  50,000  shares  on  which  there  was 
to  be  a  call  in  favour  of  the  guarantors ! 
He  is  told  that  the  guarantors  were 
Henderson's  Transvaal  States,  Lim.  He 
is  not  told  that  the  guarantors  were  to  be 
some  of  his  own  directors,  and  that  they 
were  to  derive  a  personal  benefit.  Of 
course,  I  am  told,  and  with  perfect 
honesty  I  have  no  doubt,  that  these 
gentlemen  only  wished  to  do  the  best  for 
the  company,  that  they  were  largely  in- 
terested in  it,  and  they  thought  it  the 
best  thing  to  do.  True  ;  but  they  did  so 
for  a  commission  or  for  remuneration,  and 
neither  Mr.  Schlesinger  nor  Mr.  Yan  Ryn 
were  prepared  to  do  the  best  they  could 
without  being  paid  for  it,  and  those  £ftcts 
were  not  stated  in  the  circular.  If  a 
meeting  properly  convened,  and  properly 
instructed  as  to  the  purpose  for  which  it 
is  convened,  chooses  to  assent  to  this, 
there  is  no  reason  why  they  should  not ; 
but  I  think  they  ought  to  have  the  oppoi> 
tunity  of  considering  it.  The  man  I  am 
protecting  is  not  the  dissentient  share- 
holder, but  the  absent  shareholder — the 
man  who  is  absent  because,  having  received 
this  circular  and  looked  at  it  with  more 
or  less  care,  he  comes  to  the  conclusion 
that,  on  the  whole,  he  would  not  oppose, 
but  would  leave  it  to  the  majority.  I 
cannot  tell,  and  in  fact  no  one  can  tell, 
whether  he  would  have  left  it  to  the 
majority  of  the  meeting  to  decide  if  he 
had  known  the  real  facts.  He  did  not 
know  the  real  &cts,  and  therefore  I  think 
the  resolutions  are  not  binding  upon 
him. 

On  the  second  point  I  did  not  call  on 
the  defendants.  It  seems  to  me  that 
Alexander  v.  Simpson^  is  an  entirely 
different  case.  There  an  extraordinary 
general  meeting  was  summoned,  and  in 
the  notice  summoning  that  meeting  (it  is 
not  the  first  time  in  my  experience  I  have 
seen  it)  it  was  notified  that  if  the  resolu- 
tions were  passed  another  extraordinaiy 
general  meeting  would  be  held  on  a  cer- 
tain day  to  confirm  those  resolutions. 
The  Court  of  Appeal  held  that  <liat  was 
not  sufficient;  that  the  shareholder  was 
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entitled  to  know,  not  whether  a  meeting 
would  be  held  in  a  certain  event,  but 
whether  it  would  be  held  as  a  certainty  ; 
he  was  entitled  to  be  told  after  the  reso- 
lutions were  passed  that  they  would  be 
confirmed  on  a  certain  date.  He  was 
entitled,  in  other  words,  first  to  throw  the 
notice  into  the  waste-paper  basket  and 
leave  it  to  the  general  meeting  to  deter- 
mine whether  they  should  be  passed  ;  and 
afterwards,  at  a  later  date,  to  consider 
whether  it  was  worth  while  passing  their 
confirmation.  He  had  no  chance  of 
that,  because  he  was  never  told  that 
they  were  not  passed.  He  was  never 
told,  therefore,  that  there  was  to  be  in 
&ct  a  confirmatory  resolution.  Here 
there  was  a  separate  notice  convening  the 
confirmatory  meeting — and  that  is,  no 
doubt,  to  some  extent,  in  the  alternative ; 
that  is  to  say,  there  were  two  schemes 
put  before  the  meeting — a  new  scheme 
which  had  only  been  mentioned  at  the 
first  meeting,  and  the  old  scheme  which 
had  been  provisionally  established  at  the 
first  meeting;  and  if  that  new  scheme 
was  passed  the  scheme  which  had  received 
the  approval  of  the  first  extraordinary 
general  meeting  would,  of  course,  be  out 
of  the  question  altogether,  and  to  that 
extent  there  was  a  conditional  element 
about  it.  But  there  was  to  be  one  meet- 
ing, and  that  curious  expression,  that  they 
proposed  to  hold  both  meetings  together, 
means,  no  doubt,  that  they  should  be,  not 
actually  together,  but  that  they  should  be 
held  one  after  the  other,  so  that  the  same 
shareholders  should  be  present  at  them 
both,  and  that  it  practically  should  be  one 
meeting,  though  in  theory  two.  These 
shareholders,  therefore,  had  notice  of  a 
meeting  to  be  held  on  a  particular  day,  and 
it  matters  little  that  in  the  first  part  of  the 
meeting,  which  for  some  purposes  was  a 
separate  meeting,  one  set  of  resolutions 
was  to  be  considered,  and  that  at  the  other 
part  another  set  of  resolutions  was  to  be 
considered.  Nor  does  it  seem  to  me  to 
matter  that  the  second  part  might  never 
really  happen  at  all.  It  was  to  be  held  at 
a  certain  place,  at  a  certain  time,  on  a 
certain  date.  I  think  that  the  share- 
holder had  ample  notice  of  what  was  in- 
tended to  be  done,  that  there  was  nothing 
conditional  to  afiect  his  mind,  and  that 
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Alexander  v.  Simpson  ^  does  not  apply  to 
such  a  case  as  that. 

But,  on  the  other  ground,  I  think  the 
plaintiff  is  entitled  to  the  injunction  which 
he  asks  to  prevent  these  resolutions  being 
carried  into  effect  without  there  being 
another  meeting. 


Solicitors — Hicks,  Davis  &  Hunt,  for  plaintiff ; 
Michael  Abrahams,  Sons  &  Co.;  Wilson, 
Bristows  &  Carpmael ;  Hollams,  Sons,  Coward 
&  Hawksley ;  Foss  &  Ledsam,  for  the  various 
defendants. 

IJReported  hy  O,  MacaUy  Esq,y 
Ba/rrigter-at-Law, 


Cozens-Hardy,  J. ") 

1899.  >       HOPE  V,  WALTER. 

March  16, 17.     ) 

Vendor  and  Purchaser — Specific  Per- 
formance  —  Description  of  Property  — 
"Eligible  investment" — Disorderly  Hoiise 
— MfUiud  Ignorance  of  Defect — Hardship. 

Where  there  has  been  a  contract  to  pur- 
chase  a  house,  stated  to  be  an  "eligible 
freehold  property  for  investment"  the  de- 
scription of  which  has  been  truly  set  out  in 
the  particulars  of  sale,  the  fact  th<U,  without 
the  knowledge  of  either  party,  the  house  is 
being  used  as  a  disorderly  house  is  no 
ground  for  refusing  specific  performance  of 
the  contract. 

Dictum  of  WiGRAH,  V.C,  in  Lucas  v, 
James  (18  L.  J.  Oh.  329 ;  7  Hare,  410, 
US),  followed. 

The  plaintiffs,  who  were  devisees  in 
trust  for  sale,  on  December  1,  1897,  put 
up  for  sale  by  public  auction  part  of  their 
testatrix's  estate.  Lot  1  was  described 
in  the  particulars  as  follows:  ''The 
eligible  f^hold  property  for  investment 
comprising  the  brick-built  comer  house 
and  shop,  .  .  .  let  on  a  quarterly  tenancy 
under  agreement  dated  20th  July  1895 
at  a  rent  of  651.  per  annum." 

At  the  auction  the  defendant  was  de- 
clared the  purchaser  of  lot  1  at  the  price 
of  1,2002.  He  signed  the  contract  and 
paid  a  deposit  of  1202. 

The  purchaser  declined  to  complete, 
alleging  that  at  and  for  some  time  before 
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the  date  of  the  sale  the  premises  were 
iised  by  the  tenant  ostensibly  as  a  coffee 
tavern,  but  in  faxit  as  a  disorderly  house, 
and  that  the  tenant  had  in  1897  been 
convicted  for  so  using  his  premises. 

The  plaintiffs  brought  this  action  for 
specific  performance  of  the  agreement,  and 
the  defendant  counterclaimed  for  rescission 
of  the  contract  and  return  of  the  deposit. 

It  was  admitted  that  the  plaintiffs  at 
the  date  of  the  sale  were  unaware  of  the 
use  to  which  the  premises  were  being  put. 

Asfhury,  Q,C.,  and  R.  B,  Yardley^  for 
the  plaintiff:}. 

Eve^  Q.C.J  and  Tomlinj  for  the  defen- 
dant.— The  property  is  substantially  differ- 
ent from  that  which  the  defendant  con- 
tracted to  buy,  and  no  specific  perform- 
ance ought  to  be  granted.  The  dictum  of 
Wigram,  V.C.,  in  Lucas  v.  James  [l849]  * 
is  not  wholly  applicable  to  this  case.  In 
that  case  the  nuisance  was  not  in  the  pro- 
perty itself,  but  in  the  neighbourhood. 
Further,  there  is  mutual  mistake  as  to  the 
subject-matter  of  the  contract.  It  was 
not,  as  the  vendors  declared,  and  the  pur- 
chaser was  led  to  believe,  an  eligible  in- 
vestment. The  description  conveyed  to 
the  mind  of  the  purchaser  that  the 
shop  was  used  for  legitimate  business  pur- 
poses. There  is  a  sale  of  one  thing  and  an 
attempt  to  force  upon  the  purchaser  some- 
thing else.  The  dictum  in  Lucas  v. 
James  ^  is  too  wide.  In  many  cases, 
although  the  vendor  was  perfectly  inno- 
cent, the  purchaser  has  been  relieved  of 
his  duty  to  complete — Durham  (Earl)  v. 
Lega/rd  [ises].*  The  value  of  the  property 
as  an  investment  has  been  depreciated  by 
its  user.  There  is  the  ground  of  future 
hardship — Wedgwood  v.  Adams  [l843],^ 
cited  with  approval  in  Falcke  v.  Gray 
[l  859].*  The  meaning  of  "  hard  bargain  " 
is  not  limited  to  cases  where  one  party 
has  more  knowledge  than  the  other  or 
where  one  party  takes  advantage.  The 
Court  has  a  discretion,  and  one  principle 
is  that  it  will  not  force  upon  a  purchaser 
something  different  from  that  he  has  con- 
ti-acted  to  buy. 

(1)  18  L.  J.  Cb.  329;  7  Hare,  410,  418. 

(2)  34  Beav.  611. 

(3)  6  Beav.  600. 

(4;  29  L.  J.  Ch.  28  ;  4  Drew.  651,  669. 


If  specific  performance  were  granted 
the  purchaser  would  be  liable  to  criminal 
prosecution  for  wilfully  allowing  the  pre- 
mises to  be  used  as  a  disorderly  house- 
Criminal  Law  Amendment  Act,  1885  (48  (S: 
49  Vict.  c.  69),  s.  13,  and  GvMy  v.  SmWi 
[1883].*  Where  one  of  two  contracting 
parties  finds,  by  reason  of  circumstances, 
unknown  to  him  at  the  time  of  entering 
into  the  contract,  that  he  would  be  placed 
in  an  illegal  position  he  may  repudiate 
the  contract — Clay  v.  Yaies  [l856j  ^  and 
Dart's  Vendors  and  Purchasers  (6th  ed.),. 
vol.  2,  p.  1172. 

Cozbns-Habdt,  J.,  after  reading  the- 
description  in  the  particulars,  said  :  Now 
every  word  of  that  description  is  true. 
But  this  case  has  been  argued  on  the 
assumption,  and  I  shall  assume,  but  for 
the  purposes  of  this  case  only,  that  at  the 
date  of  the  contract,  and  for  some  time 
before,  this  coffee-house  bad  been  used  for 
immoral  purposes,  and  that  the  tenant 
had  in  the  year  1897  been  convicted  for 
keeping  the  house  as  a  disorderly  house. 
It  is  also  assumed — indeed,  it  is  admitted 
— that  the  plaintiff  were  as  ignorant  as 
the  defendant,  the  purchaser,  of  the  im- 
proper use  to  which  the  premises  were- 
being  put. 

Now  it  is  said  that  that  circumstance 
is  a  ground — ^first,  for  rescinding  the  con- 
tract, or,  if  not,  for  refusing  specific  per- 
formance ;  and  I  am  asked  to  hold  that 
there  was  such  a  mistake  as  to  the  sub- 
ject-matter of  the  contract  that  the  Court 
ought  to  rescind ;  or  even,  if  I  do  not  ga 
as  far  as  that,  that  the  case  is  one  of  such 
hardship  that  the  Court,  in  the  exercise 
of  the  discretionary  jurisdiction  of  specific 
performance,  ought  to  refuse  to  interfere, 
and  merely  give  the  plaintiffs  damages  in 
the  shape  of  the  retention  of  the  deposit.. 
In  my  opinion,  both  these  grounds  £ul^ 
At  an  early  stage  in  the  proceedings  my 
attention  was  called  to  a  passage  in  the 
decision  of  Vice-Chancellor  Wigram  in 
the  case  of  Lucas  v.  James,^  just  fifty 
years  ago.  There  the  contract  was  for 
the  sale  of  a  house  in  which,  I  think,  the 
purchaser  intended  to  reside,  and  the 
purchaser  declined  to  complete  on  thi& 

(5)  53  L.  J.  M.C.  35 ;  12  Q.B.  D.  121. 

(6)  25  L.  J.  Ex.  237 ;  1  H.  &  N.  73, 
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ground,  amongst  others,  that  he  discovered, 
as  the  fiict  was,  that  some  houses  in  the 
immediate  neighbourhood  were  disorderly 
houses  and  of  such  a  character  that  the 
house  which  he  had  contracted  to  pur- 
chase was  not  at  all  suitable  for  the  resi- 
dence of  his  family.  Vice-Ohancellor 
Wigram  there  states  this  as  settled  law : 
**  Several  points  are  made  by  the  defen- 
dant. First,  that,  on  the  discovery  of  the 
character  of  certain  houses  in  the  im- 
mediate neighbourhood  of  the  house  the 
subject  of  the  treaty,  he  had  a  right  to 
abandon  the  agreement  if  it  had  been 
made.  I  wish  authority  could  have  been 
produced  in  support  of  that  proposition, 
for  it  is  plain  that  the  defendant  must 
suffer,  and  that  seriously,  if  the  con- 
tract is  to  be  enforced  in  equity.  The 
law,  as  btated  by  Sir  Edward  Sugden, 
respecting  defects  in  the  subject  of 
a  contract,  (and  I  believe  correctly,) 
is  this  :  that  if  the  vendor,  at  the  time  of 
the  contract,  does  not  know  of  the  existing 
defect  in  the  estate,  the  Court  will  enforce 
the  contract;  otherwise,  perhaps,  if  the 
defect  be  known  to  the  vendor,  and  be 
one  which  a  provident  purchaser  could 
not  discover.  I  presume  the  law  is  the 
same  where  the  value  is  affected  by  a 
nuisance  in  the  neighbourhood.''  Now  it 
is  quite  true  that  in  the  case  before 
Vice-Chancellor  Wigram  the  nuisance  did 
not  exist  in  the  house  itself,  but  existed 
in  the  adjoining  houses;  but  the  Vice- 
Chancellor  treated  the  law  as  perfectly 
settled  in  a  case  where  the  nuisance  ex- 
isted without  the  knowledge  of  both 
parties  even  in  the  house  itself. 

I  cannot  regard  this  matter  in  any 
sense  on  the  footing  that  there  was  a 
mutual  mistake  in  the  subject-matter  of 
the  contract.  I  think  it  is  a  case  in 
which  the  property  is  exactly  that  which 
was  described,  although,  without  the 
knowledge  of  both  parties,  the  premises 
were  being  used  for  an  improper  purpose. 
It  is  not  unimportant  to  observe  that  the 
property  is  described  to  be  and  in  fact  is 
let  on  a  quarterly  tenancy,  and  that  if  the 
improper  user  of  the  house  continues  the 
tenant  can,  under  the  terms  of  the  agree- 
ment, be  turned  out  at  once  without  any 
notice  of  any  kind.  I  therefore  think 
there  is  no  ground  upon  which   I  can 


accede  to  the  counterclaim  of  the  defen- 
dant and  rescind  the  contract. 

Then  is  there  any  reason  for  refusing 
specific  performance  %  I  think  not.  That 
the  Court  can  refuse  specific  performance 
on  the  ground  of  hardship  there  can  be 
no  doubt ;  but  I  do  not  think  that  the 
mere  circumstance  that  the  defendant  for 
his  own  sake,  and  as  an  honourably 
minded  man,  may  think  it  necess>«ry  and 
proper  at  once  to  turn  out  the  tenant  is 
any  ground  on  which  I  should  refuse  to 
enforce  specific  performance  of  this  con- 
tract. 


Solicitors— Shoatridge  &  May,  for  plaintiffs ; 
Attree,  Johnson  &  Ward,  for  defendant. 

{^Reported  by  F,  Gould,  Esq.r 
JBarriiter-at'Law. 


Kekewich,  J. 

1899. 

Feb.  22. 


LANGLEY,  In  re ; 

JOHNSON  V.  LANQLET. 


Executor  and  Administrator — Right  of 
Retainer  —  JHoney  Paid  into  Court  on 
Executor'a  own  Application, 

An  executor  or  administrator  does  not 
lose  his  right  of  retainer  out  of  monei/ 
paid  into  Court  because  he  himself  applies 
for  the  Offder  under  which  the  money  is  so 
2Jaid  in.  The  right  of  retainer  need  not 
be  expressly  reserved  in  the  order. 

Further  consideration. 

This  was  a  creditor's  action  for  the 
administration  of  the  estate  of  the  testa- 
trix, in  which  the  administrator  cum 
testamsnto  anneoco  had  himself  applied 
for  and  obtained  an  order  in  the 
action  whereby  it  was  ordered  that  the 
goodwill  of  the  testatrix's  business  should 
be  sold  with  the  approbation  of  the  Judge, 
aod  the  proceeds  of  sale  paid  into  Court. 

The  sale  had  been  carried  out  and  the 
purchase- money  paid  into  Court  by  the 
purchaser  accordingly.  This  was  the 
further  consideration  of  the  action  on 
which  the  question  was  raised,  whether 
the  administrator,  who  was  a  creditor  of 
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the  testatrix,  was  entitled  to  retain  his 
own  debt  out  of  the  purchase-money  so 
paid  into  Court. 

BoviU^  for  creditors  having  the  con- 
duct of  the  action. — The  administrator 
has  lost  his  right  of  retainer  by  his  own 
act,  through  which  he  gave  up  his  right 
to  receive  the  money.  If  he  had  intended 
to  preserve  it,  his  right  should  have  been 
mentioned  at  the  time,  and  expressly 
reserved  in  the  order.  The  point  is  not 
covered  by  any  direct  authority,  but  the 
present  case  is  distinguishable  from  Rich- 
mond V.  WhiU  [1879].^ 

BramuM  Davis,  Q.C.,  and  E.  A.  Jen- 
nings, for  the  administrator. — It  is 
admitted  that  the  mere  payment  of 
money  into  Court  does  not  affect  the 
executor's  right  of  retainer — Richmond  v. 
WhiUy^  Compton,  In  re  ;  Norton  v.  Gomp- 
ton  [1885],*  and  Trevor  v.  Hutcfivna  [l896]  ' 
— and  it  makes  no  difference  in  principle 
that  the  money  is  paid  into  Court  on  the 
administrator's  own  application.  The  only 
way  of  preventing  the  exercise  of  the  right 
of  retainer  is  to  obtain  the  appointment 
of  a  receiver. 

BoviU  replied. 

Kekewigh,  J. — But  for  the  administra- 
tion action,  the  administrator  was  not 
only  competent  to  sell  the  goodwill,  but 
it  was  his  duty  to  do  so,  and  to  apply  the 
proceeds  of  sale  in  a  due  course  of  ad- 
ministration, according  to  which  he  could 
have  paid  himself  in  priority  to  other 
creditors  of  equal  degree.  There  was, 
however,  this  administration  action  pend- 
ing, and  therefore  he  was  wisely  advised 
not  himself  to  sell,  but  to  come  to  the 
Court,  and  so  he  made  the  application 
himself.  The  question  is  whether  that 
circumstance  interferes  with  his  right  of 
retainer.  In  Richmond  v.  White  ^  an  order 
was  made  on  the  application  of  the  plain- 
tiffs, and  in  the  presence  of  the  executor, 
pursuant  to  which  an  insurance  company 
paid  certain  pojicy  moneys  into  Court. 
That  is  the  way  in  which  the  insurance 
company  were  discharged  in  that  case, 

(1)  48  L.  J.  Ch.  798 ;  12  Ch.  D.  361, 

C2>  64  I .  J.  Ch.  904  ;  30  Ch.  D.  15. 

(3)  66  L.  J.  Ch.  176,  738 ;  [1896]  I  Ch.  844. 


and  the  Court  held  that,  notwithstanding 
the  order,  the  executor  had  the  same  right 
of  retainer  as  that  which  he  would  have 
had  if  he  had  himself  recovered  the  money 
from  the  insurance  company.  So  in  the 
present  case  the  money  was  paid  into 
Court  as  the  most  convenient  way  of  dis- 
charging the  purchaser.  I  understand 
the  principle  of  Richmond  v.  WhiU  ^  to  be 
that  where  money  is  paid  into  Court  for 
convenience  of  administration,  the  execu- 
tor's right  of  retainer  is  not  interfered 
with;  but  where  that  result  follows  not 
from  convenience  of  administration,  but 
because  the  executor  is  not  a  proper  person 
to  receive  it,  and  the  Court  has  appointed 
its  own  officer  in  his  place,  then  his  right  is 
ousted ;  but  so  long  as  he  is  in  possession  of 
his  legal  rights  as  administrator,  though 
under  the  control  of  the  Court,  he  is  not  to 
lose  his  right  of  retainer.  It  is  also  said 
that  he  must  be  taken  to  have  waived  his 
right,  and  that  argument  is  put  on  the 
ground  that  the  parties  were  not  aware  of 
his  rights.  The  answer  to  that  is  the  answer 
given  in  Richmond  v.  White^ — ^namely, 
that  it  is  not  necessary  to  expressly  reserve 
the  right  or  to  express  that  the  order  is 
made  without  prajudioe  to  the  r^ht. 
Nothing  is  taken  away  by  mere  payment 
into  Court  for  the  convenience  of  ad- 
ministration. The  case  seems  to  me  to 
be  entirely  governed  by  the  principle  of 
Richmond  v.  White,^  from  which  it  differs 
but  little  in  its  £Eurt».  I  hold;  therefore, 
that  the  administrator  is  entitled  to  exer- 
cise his  right  of  retainer  out  of  the  pro- 
ceeds of  sale. 


Solicitors — Piesse  Sc  Son,  for  creditors  haviog 
the  coDdact  of  the  action ;  Peacock  k  Goddard, 
agents  for  H.  &  C.  Collins,  Reading,  for 
administrator. 


[Reported  hy  A.  Cordery,  Etq-, 
Barriiter-at'Law. 
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,16,21.) 


TROTTEB,    In    re ; 

TBOTTER  V.   TBOTTEB. 


Will — Legacy  to  Attesting  Witneea — 
CadiGil—WiUa  Act,  1837  (I  Viist.  c.  26), 
«.15. 

A  person  to  wliom  a  gift  is  made  by  a 
wiU  to  which  he  is  an  attesting  witness^ 
and  whose  tiUe  to  the  gift  is  revived  by  a 
codicU  which  refers  to  the  wiU  hut  to  which 
he  is  not  an  attesting  witvsss^  does  not  lose 
the  benefit  so  conferred  upon  him  by  his 
attesting  a  suhsequent  codicil  referring  to 
and  confvrming  the  tcill  and  the  preceding 
codicil, 

Charles  Yaughan  Trotter,  by  his  will 
dated  February  6,  1878  (amongst  other 
provisions)  appointed  John  Trotter,  a 
solicitor,  one  of  his  executors  and  trustees, 
and  declared  that  John  Trotter,  notwith- 
standing his  acceptance  of  the  trusteeship, 
should  be  allowed  all  professional  and 
other  charges  for  his  time  and  trouble, 
which,  if  employed  as  solicitor  to  his 
CO- trustees  and  not  himself  a  trustee, 
he  would  be  entitled  to  make.  John 
Trotter  attested  the  execution  of  the 
will. 

On  May  1,  1881,  the  testator  made  a 
codicil  to  his  will.  The  codicil  was  ex- 
pressed to  be  a  codicil  to  the  will,  to 
which  it  referred  by  date.  This  codicil, 
which  does  not  require  to  be  further 
stated,  was  not  attested  by  John  Trotter. 
On  November  7,  1881,  the  testator  made 
another  codicil  to  his  will.  This  codicil  was 
expressed  to  be  a  second  codicil,  and,  after 
making  certain  provisions  which  it  is  not 
material  to  state,  in  terms  approved  and 
confirmed  "  the  will  and  first  codicil  in 
every  other  detail  and  respect."  John 
Trotter  attested  the  execution  of  the 
second  codicil. 

The  plaintiff  took  out  an  originating 
summons  asking  (amongst  other  things) 
that  it  might  be  declared  that  the  direc- 
tion in  the  will  of  the  said  Charles 
Vaugfaan  Trotter  as  to  the  payment  of 
professional  charges  to  John  Tiotter  was 
null  and  void  and  for  consequential  relief. 
The  hearing  of  the  summons  was  adjourned 
into  Court. 


L&vett,  Q.Cf  and  Henry  Fellows^  for  the 
plaintifi*. — The  power  to  charge  profit- 
costs  is  a  beneficuJ  gift  within  the  mean- 
ing of  section  16  of  the  WiUs  Act,  1837 » 

Barber,  In  re;  Burgess  v.  Vinnicome 
1886],^  and  Whdte,  In  re;  PennM  v. 
"'rarUdin  [i898].^  The  defendant  John 
Trotter,  by  becoming  an  attesting  witness 
to  the  will,  has  lost  his  right  to  make  the 
charsre 

Theobald,  Q,C.,  and  J.  Fischer  WU- 
Hams,  for  the  defendant  John  Trotter. 
— ^The  cases  cited  are  inapplicable.  The 
first  codicil  republishes  the  will,  and  the 
defendant  is  entitled  to  charge  these 
profit-costs — Andersony,  Anderson  \lS7  2].^ 
That  case  followed  Allen  v.  Maddock 
[1858].^  The  codicil  amounts  to  a  re- 
execution  of  the  will  on  May  1,  1881, 
according  to  section  34  of  the  Wills 
Act,  1837,  as  interpreted  in  Smith,  In  re; 
BUke  V.  Boper  [l890].^  Having  estab- 
lished on  the  will  and  first  codicU  a  gift 
which  the  defendant  can  claim,  his  title 
13  not  displaced  by  the  &ct  that  he  has 
attested  a  subsequent  codicil — Gumey 
V.  Gumey  [i856]  ^  and  Marcus,  In  re; 
Marcus  v.  Marcus  [l887].® 

LeveU,  Q.C.— The  will  and  the  two 
codicils  constitute  one  document  or  three 
documents,  but  cannot  constitute  two. 

Cur.  adv,  wit, 

Btbne,  J.,  after  stating  the  facts,  con- 
tinued :  Had  the  matter  rested  on  the 
will  and  the  first  codicil  alone,  it  is  clear, 

(1)  Section  15  of  the  Wills  Act,  1837,  enacts : 
"  If  any  person  who  shall  attest  the  execation 
of  any  will  to  whom  or  to  whose  wife  or 
husband,  any  beneficial  devise,  legacy,  estate, 
interest,  gift,  or  appointment,  of  or  affecting 
any  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment 
of  any  debt  or  debts),  shall  be  thereby  given  or 
made,  such  devise,  legacy,  estate,  interest,  gift, 
or  appointment  shall,  so  fax  only  as  concerns 
such  person  attesting  the  execution  of  such 
will,  or  the  wife  or  husband  of  such  person, 
or  any  person  claiming  under  such  person  or 
wife  or  husband,  be  utterly  null  and  void." 

(2)  65  L.  J.  Ch.  373;  31  Ch.  D.  665. 

(3)  67  L.  J.  Ch.  602;  [1898]  2  Ch.  217. 

(4)  41  L.  J.  Ch.  247 ;  L.  R.  13  Eq.  381. 
(6)  11  Moo.  P.C.  427. 

(6)  60  L.  J.  Ch.  57  ;  45  Ch.  D.  632. 

(7)  24  L.  J.  Ch.  666;  3  Drew.  208. 

(8)  67  L.  T.  399. 
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upon  the  authority  of  Andereon  v. 
Anderson,^  that  John  Trotter  would  have 
been  entitled  to  the  benefit  of  profit- 
costs.  But  the  question  remains  whether 
or  not  he  is  so  entitled,  having  regard 
to  his  attestation  of  the  second  codicil. 
Anderson  v.  Anderson*  follows  AUen  v. 
Maddockj^  in  which  it  had  been  held  that 
the  due  execution  by  a  testator  of  a  codicil 
amounts  to  a  republication  of  a  former 
will,  if  the  codicil  refers  to  the  former 
will,  and  that  without  any  regard  to  the 
fact  whether  or  not  the  paper  referred  to 
complies  with  the  requirements  of  the  law 
as  to  execution  or  attestation.  The  Vice- 
Chancellor  held  in  Anderson  v.  Anderson  * 
that  it  would  bo  beyond  the  provisions 
and  the  contemplation  of  the  statute,  as 
it  would  be  ^opposed  to  good  sense  and 
reason,  to  hold  that  a  codicil,  duly  exe- 
cuted and  attested,  had  not  the  effect  of 
republishing  a  will,  and  making  it  a  new 
and  original  disposition  by  the  testatrix, 
as  at  the  date  of  the  codicil,  of  the  estate 
with  which  she  had  dealt  by  the  will. 

In  Gumey  v.  Gwrney"^  the  testator 
had  given  benefits  by  his  will  to  two  per- 
sons, who  did  not  attest  the  will,  but 
who  did  afterwards  attest  two  codicils. 
Vice-Ohancellor  Kindersley  decided  that 
the  word  "  thereby  "  in  section  15  of  the 
Wills  Act  must  be  construed  to  mean  by 
the  same  testamentary  instrument  as  is 
attested,  and  that  it  does  not  apply  to  the 
case  where  the  instrument  which  a  legatee 
has  attested  is  not  the  same  as  that 
under  which  he  takes.  This  points  to  the 
conclusion  that  the  will  and  codicil  may 
be  treated  as  separate  instruments  for 
the  purpose  of  ascertaining  whether  or 
not  an  attesting  witness  to  either  of  those 
instruments  can  take.  In  the  case  of 
Marcus,  In  re,^  Mr.  Justice  North,  on 
the  authority  of  Gumey  v.  Gumey ^'^ 
held  that  a  legatee  who  had  witnessed 
a  will  and  codicils  could  not  take;  but 
that  another  who  had  not  witnessed  the 
will  by  which  the  benefit  was  given,  but 
who  had  witnessed  the  codicils,  could  take. 
The  learned  Judge  applies  the  same  test 
as  was  applied  in  Gumey  v.  Gumey ^  in 
reference  to  the  legatee  who  witnessed 
the  will  and  both  codicils.  He  says,  "  as 
he  cannot  point  to  an  instrument  under 
which  he  claims  which  he  did  not  witness, 


I  think  he  cannot  take."  AUen  v.  Mad- 
dock  ^  shews  that  an  instrument,  in- 
valid in  itself  as  a  will,  may  be  incorpo- 
rated and  rendered  valid  by  a  sab- 
sequent  codidl,  and  the  two  documents 
take  efifect  as  one  instrument,  if  the  sub- 
sequent codicil  refer  to  the  will  and  be 
duly  and  validly  attested.  Gumey  v. 
Gumey  ^  and  Marcus,  In  rtf,®  shew  that  a 
gift  by  will  to  a  legatee  who  does  not 
attest  the  execution  of  the  will  is  not  lost 
to  the  legatee  by  reason  of  his  attesting  a 
subsequent  codicil.  Anderson  v.  Anderson^ 
decides  that,  upon  the  principle  laid  down 
in  AUen  v.  Maddock,^  a  gift  by  will  to  the 
husband  or  wife  of  an  attesting  witness 
(which  stands  on  the  same  footing  as  if 
the  gift  had  been  to  the  attesting  witness), 
though  invalid  if  the  will  had  stood  alone, 
is  valid  if  by  a  subsequent  codicil,  not 
attested  by  the  husband  or  the  wife  of 
the  legatee,  the  testator  has  referred  to 
his  will.  I  think  that  the  decided  cases 
have  established  the  following  points  in 
respect  of  wills  made  since  the  Wills  Act, 
1837  :  First,  that  a  will,  invalid  in  itself, 
may  operate  as  a  valid  instrument  when 
referred  to  and  incorporated  in  or  with  a 
subsequent  and  validly  executed  codicil; 
secondly,  that  a  gift  by  will  to  a  legatee 
who  does  not  attest  the  execution  of  the 
will  is  not  rendered  invalid  by  reason  of 
his  subsequently  attesting  a  codicil, 
although  the  codicil  has  the  eflfect  of 
republishing  and  incorporating  that  will ; 
thirdly,  that  although  a  gift  by  a  duly 
executed  will  to  an  attesting  witness  is 
"  utterly  null  and  void,"  such  gift  may  be 
rendered  eflectual  if  the  will  is  republished 
by  a  codicil  not  attested  by  the  legatee,  if 
the  codicil  refer  to  the  will;  fourthly, 
that  the  legatee  must,  before  he  can 
establish  his  right  to  his  legacy,  be  able  to 
point  to  an  instrument  not  attested  by 
hipiself  as  the  instrument  which  gives 
him  his  legacy. 

Bearing  in  mind  these  principles,  the 
question  appears  to  be  whether  or  not 
John  Trotter  can  point  to  an  instrument 
not  attested  by  himself,  and  giving  him 
the  benefit  which  he  claims.  It  cannot  be 
to  the  will  alone,  for,  though  a  valid  in- 
strument, it  is  "  utterly  null  and  void  "  so 
far  as  the  disposition  in  his  favour  is  con- 
cerned.    But  if  the  original  will  had  been 
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altogether  void,  he  would  have  been  able 
to   point  to  a  codicil,  republishing  and 
incorporating  the  whole  of  the  will,  as 
validating  the  whole  of  the  dispositions 
intended  to  be  made  by  the  wUl.     So,  in 
like  manner,  I  think  he  can  point  to  the 
first    codicil    as    the    instrument    under 
which  he  claims,  inasmuch  as  that  codicil 
republishes  and  incorporates  an  instrument 
valid  as  to  some  of  its  dispositions,  but 
invalid  as  to  dispositions  in  his  fiskvour.     I 
think  that  the  true  view  is  that  where  the 
original  gift  is,  by  the  operation  of  sec- 
tion 15  of  the  Wills  Act,  "utterly  null 
and  void,"  the  will  is  fro  tanto  null  and 
void,  as  it  would  have  been,  if  unattested, 
null  and  void  altogether;  and  that,  just 
as  in  the  latter  case  the  whole  will  would, 
if  referred  to  in  a  duly  executed  and  duly 
attested  codicil,  operate  in  its  entirety  as 
from  the  date  of  the  codicil,  so  where  the 
dispositions  &il  in  part  by  reason  of  im- 
proper attestation,  it  will,  so  far  as  it  has 
&iled,  operate  for  the  first  time  by  the 
incorporation  and  republication  effected  by 
the  due  execution  of  the  codicil.     I  think 
that  John  Trotter  is  entitled  to  point  to 
the  first  codicil  as  the  instrument  confer- 
ring upon  him  the  benefit  in   question, 
inasmuch  as  that  codicil  incorporates  the 
whole  will,  including  the  originally  void 
disposition  ;  and  that,  this  being  so,  upon 
the  authority  of  Gumey  v.  Gumey  ^  and 
Marcu8^  In  rt^  he  has  not  lost  this  benefit 
by  reason  of   his    having    subsequently 
attested  the  second  codicil. 


8olioitQ»— CoUyer-Bristow,  Rassell,  Hill,  Curtis 
&  Dodfl,  for  plaintiff ;  Tarry,  Sherlock  &  King, 
for  defendant. 

{Reported  by  A.  E,  Randall,  JS^.t 
Bmrritter-at'Law, 


Wright,  J.  "^ 

1899     (  GENERAL  RAILWAY  SYNDICATE, 

March 'l5.  3      /n  r«;  whiteley's  case. 

Company — Winding -up  —  Contributory 
— Contract  to  take  Shares — Mierepreienta- 
tion — Rescieaion — Proceedinge  after  Peti- 
tion hut  before  Winding-up  Order, 

The  rule  laid  down  by  Lord  Cairns  in 
Kent  V,  Freehold  Land  and  Brickmaking 
Co.  (37  L.  J.  Ch.  653 ;  L.  R.  3  Ch.  493), 
thaA  a  shareholder  who  seeks  to  escape  from 
liability  on  his  shares  on  the  ground  of 
misrepresentation  must,  where  tliere  is  a 
winding-up  by  the  Court,  have  commenced 
proceedings  to  set  aside  the  contract  before 
the  presentation  of  the  peUtion  on  which 
the  order  to  wind  up  the  company  wa^  made, 
is  not  affected  by  the  observations  of  Lord 
Wbstbury  in  Reese  Eiver  Silver- JN^ining 
Co.  V,  Smith  (39  L.  J.  Ch.  849  ;  L.  R. 
4  H.L.  64). 

A  company  brought  an  action  against 
one  of  its  shareholders  for  paym/erU  of  calls 
and  appUedfor  leave  to  sign  judgment  under 
Order  XIV.  In  opposition  to  the  applica- 
tion the  shareholder  filed  an  affidavit  alleg- 
ing misrepresentation  and  stating  his 
intention  to  commence  proceedings  for  rescis- 
sion, and  obtained  leave  to  defend.  He 
subsequently  delivered  a  defence  and  counter- 
claimed  for  rescission.  After  the  affidavit 
was  filed,  but  before  the  counterclaim  was 
delivered,  a  petition  was  presented  to  wind 
up  the  company,  on  which  an  order  was 
afterwards  made.  On  an  application  by  the 
shareholder  to  have  his  name  removed  from 
the  list  of  contributories, — ^Held,  that  it 
was  now  too  late  for  the  shareholder  to  apply 
for  relief. 

Summons  by  W.  A.  Whiteley  in  the 
winding-up  of  the  above  company,  asking 
that  the  list  of  contributories  might  be 
varied  by  excluding  his  name  therefix)m 
in  respect  of  5,000  shares  of  the  com- 
pany. 

The  company  was  incorporated  on 
June  9,  1896,  with  a  capital  of  50,000Z., 
divided  into  50,000  shares  of  II.  each. 

On  June  15,  1896,  the  applicant  was, 
on  his  application,  allotted  5,000  shares  in 
the  company. 

On  December  22, 1897,  a  call  of  5s.  per 
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share  was    made,   and  was    payable  on 
January  10,  1898. 

On  June  27,  1898,  the  company  issued 
a  writ  against  the  applicant  to  enforce 
payment  of  the  amount  due  for  calls  on 
his  shares. 

The  company  shortly  afterwards  served 
upon  the  applicant  a  summons  for  leave 
to  sign  final  judgment  under  Order 
XIV. 

On  July  15,  1898,  the  applicant  filed  an 
affidavit  in  opposition  to  the  application, 
in  which  he  stated  as  his  grounds  of 
defence  that  he  had  been  induced  to 
apply  for  the  shares  by  misrepresentation 
of  the  company,  and  that  he  intended  to 
counterclaim  for  a  declaration  that  he  was 
entitled  to  a  rescission  of  the  contract  to 
take  shares  in  the  company,  and  to  have 
his  name  removed  from  the  register  of 
members. 

On  July  20  the  applicant  obtained  un- 
conditional leave  to  defend. 

On  July  22  a  petition  to  wind  up  the 
company  was  presented. 

On  August  2  the  applicant  delivered 
his  defence  and  counterclaim.  By  his 
defence  he  denied  that  he  was  a  member 
of  the  company  and  that  there  was  ever 
any  acceptance  or  allotment  of  shares,  or 
notice  of  allotment,  and  pleaded  alterna- 
tively that  if  he  was  a  member  he  was 
induced  to  become  one  by  certain  mis- 
representations in  a  prospectus  issued  by 
the  company.  By  his  counterclaim  ho  on 
the  same  grounds  claimed — first,  a  declara- 
tion that  he  had  never  been  a  member  of 
the  company;  secondly,  in  the  alterna- 
tive, rescission  of  any  contract  he  might 
be  found  to  have  entered  into  to  take 
shares ;  thirdly,  rectification  of  the  register 
of  shareholders  by  the  removal  of  his  name 
therefrom;  and  fourthly,  an  injunction 
to  restrain  the  company  from  enforcing 
calls. 

On  August  3  a  winding-up  order  was 
made  on  the  petition. 

The  liquidator  settled  the  applicant  on 
the  list  of  contributories  in  respect  of 
5,000  shares. 

The  applicant  thereupon  took  out  the 
present  summons. 

Upjohn,  Q.G.,  and  W.  WktOdy,  for 
Whiteley. — ^The  applicant  was  induced  by 


the  misrepresentation  of  the  company  to 
take  shares,  and  is  entitled,  notwithstand- 
ing that  the  company  is  now  being  wound 
up,  to  have  his  name  removed  from  the 
list  of  contributories. 

[Wright,  J.,  referred  to  ScoUiah  Petro- 
leum Co,,  In  re  [^1883].*] 

Here  the  applicant  before  the  presenta- 
tion of  the  petition  to  wind  up  the  com- 
pany filed  an  affidavit  in  which  he  alleged 
that  he  had  been  induced  by  misrepresen- 
tation of  the  company  to  apply  for  shares, 
and  that  he  intended  to  counterclaim  for 
rescission  of  the  contract,  and  this  be  in 
flEu^t  did.  The  counterclaim  was  equiva- 
lent to  a  cross-aotion  which  was  commenced 
on  the  day  on  which  the  counterclaim 
was  delivered — that  is,  August  2,  the  day 
before  the  order  to  wind  up  the  company 
was  made.  The  applicant  was  therefore 
in  time.  If  a  shareholder  is  sued  for 
calls  on  his  shares  and  has  a  good  defence 
to  the  action  on  the  ground  of  misrepre- 
sentation, and  sets  it  up  by  way  of  counter- 
claim, it  is  not  necessary  for  him  to  com- 
mence a  separate  action  for  rescission. 

[Wright,  J.,  referred  to  the  Rules  of  the 
Supreme  Court,  1883,  Order  XIV.  rule  3.] 

The  applicant  by  delivering  his  counter- 
claim took  active  steps  to  have  his  name 
removed  from  the  register  before  the  com- 
mencement of  the  liquidation.  Cleveland 
Iron  Co,y  In  re ;  Stevenson^  ex  parte 
[l867],^  has  no  bearing  on  the  present 
case.  That  case  was  decided  at  a  time 
when  procedure  by  counterclaim  was  un- 
known. 

Macnaghteoj  Q.C,  and  A.  F.  Petenon, 
for  the  liquidator,  were  not  called 
upon. 

Wright,  J. — It  is  certainly  most  im- 
portant that  in  cases  of  this  kind  the 
rule  laid  down  should  be  strictly  followed ; 
and  if  I  departed  from  the  settled  prac- 
tice, I  should  open  the  door  to  many  dis- 
cussions and  perhaps  much  fraud. 

As  I  understand  it,  the  rule  is  that  the 
applicant  who  seeks  to  escape  from  liability 
on  his  shares,  on  the  ground  that  he  was 
induced  to  become  a  shareholder  by  mis- 
representation, must,  where  there  is  a 

(1)  28  Cb.  D.  413. 

(2)  16  W.  K  95. 
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winding-up  by  the  Court,  have  commenced 
proceedings  to  set  aside  the  contract  before 
the  petition  was  filed,  section  84  of  the 
Companies  Act,  1862,  providing  that  in 
such  a  winding-up  the  winding-up  shall 
be  deemed  to  commence  at  the  time  of 
the  presentation  of  the  petition.  There 
are  exceptions  to  the  rule,  as  where  several 
actions  by  different  persons  have  been 
commenced  against  the  company  for 
rescission  on  the  ground  of  misrepresen- 
tation, and  there  has  been  a  binding 
agreement  with  the  company  to  abide  by 
the  result  of  one  of  the  actions.  The 
other  exception  is  where  the  company  has 
by  fraud  induced  the  shareholder  to  delay 
his  proceedings.  That  is  not  the  case 
here. 

In  the  present  case  the  applicant  did 
commence  proceedings  by  delivering  a 
counterclaim  before  the  winding-up  order, 
but  not  until  after  the  presentation  of  the 
petition.  If  the  observations  of  Lord 
Weetbury  in  Meue  River  Siher-Minin^ 
Co.  V.  SmUh  [1869]'  were  taken  lite- 
rally, the  commencement  of  proceed- 
ings before  the  winding-up  order  was 
made  would  be  sufficient.  But  there  is 
nothing  in  the  speeches  of  the  noble 
and  learned  Lords  who  decided  that  case 
which  throws  any  doubt  on  the  decision 
of  Lord  Cairns  in  Kent  v.  Freehold  Land 
and  Brickmaking  Co,  [i868]  ^  that  a  plain- 
tiff cannot  be  relieved  from  shares  in  a 
company  upon  the  ground  of  misrepresen- 
tation on  a  bill  filed  after  the  presentation 
of  a  winding-up  petition  on  which  a  wind- 
ing-up order  is  subsequently  made. 

Therefore  the  counterclaim  of  itself  will 
not  avail  the  applicant.  The  affidavit 
filed  by  him  in  the  action  is  not  by  itself 
such  a  proceeding  as  is  contemplated  by 
ike  authorities,  and  it  does  not  place  him 
in  a  better  position  because  it  states  his 
intention  to  counterclaim  for  rescission. 
London  and  County  General  Agency  Aaeo- 
eiaUonf  In  re  ;  Hare*8  Case  [l869],^  sug- 
gests that  where  a  shareholder  has  repu- 
diated and  threatened  to  take  proceedings 
for  rectification,  and  then  delaved  to  carry 
out  his  threat,  this  makes  his  case  all 


the  worse.    The  application  must  be  dis- 
missed. 


SollcitoiB— Ward,  Perks  &  McKay,  for  appli- 
cant ;  Hays,  Schmettan  &  Dunn,  for 
liquidator. 

IJReported  by  W.  Iviiney  Coolly  Usq.^ 
B<vrr\ster-€Et*Lom. 


(3)  39  L.  J.  Ch.  849 ;  L.  B.  4  H.L.  64. 
r4)  37  L.  J.  Ch.  e53 ;  L.  B.  3  Ch.  493. 
(5>  L.  R.  4  Ch.  603. 


Cozbns-Habdt,  J.  ^ 

1899.  >       NUTT  V,   EASTON. 

March  15.        ) 

Mortgage  —  Power  of  Saile  —  Purchase 
under  Potoer  of  Sale  by  Solieitor  of  Mort- 
gagee— Validity. 

Aa  a  fnortgageej  selling  under  a  power  of 
sale  in  the  mortgage^  is  not  a  trustee  for  the 
rrwrtgagor,  he  may  in  good  faith  seU  to 
his  own  solicitor  who  has  acted  for  him  in 
the  mortgage^  though  not  in  the  sale.  Such 
a  sale  is  not  void^  but  possibly  voidable^  and 
might  under  certain  circumstances  be  im-^ 
peached  by  the  selling  mortgagee,  but  not 
by  the  mortgagor,  who  never  stood  in  the 
position  of  client  to  the  soUcitor,  especially 
where  the  mortgagor,  having  fuU  know- 
ledge of  the  facts,  stands  by  for  ten  years 
wUhout  taking  any  steps  to  impeach  the 
sale. 

In  1884  W.  E.  Royou  assigned  to 
R.  H.  Matthews  a  contingent  reversionary 
legacy  of  700^.  invested  in  stock  of  the 
Metropolitan  BaUway  Ck).,  and  a  policy  of 
insurance,  to  secure  150^.  and  interest  at 
8  per  cent.  The  deed  contained  an  abso- 
lute power  of  sale  and  a  clause  for  the 
protection  of  the  purchaser.  In  1886 
Boyou  assigned  the  equity  of  redemp- 
tion to  the  plaintiff,  who  gave  notice 
of  the  assignment  to  Matthews,  and 
filed  a  notice  in  lieu  of  distringas,  a 
copy  of  which  he  served  on  the  com- 
pany. 

De&ult  having  been  made  in  the  pay- 
ment of  interest,  on  January  25,  1887, 
Matthews  recovered  judgment  against 
Boyou  for  156^.,  with  interest  at  8  per 
cent,  and  costs,  which  was  not  satisfied. 
On  April  U,  1887,  Matthews  caused  the 
property  comprised  in  the  mortgage  to  be 
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put  up  for  sale  by  public  auction,  but 
the  sale  proved  abortive.  Afterwards 
Matthews  proposed  to  assign  the  rever- 
sionary interest  to  his  wife,  and  he  in- 
structed Easton,  who  had  acted  as  solici- 
tor for  him  in  the  mortgage  and  attempted 
sale,  in  the  matter.  In  August,  1887, 
Matthews  died,  having  appointed  his  wife 
his  sole  executrix.  Mrs.  Matthews  re- 
tained Easton  to  prove  the  will  and  to 
find  a  purchaser  of  the  mortgaged  pro- 
perty. The  plaintiff  had  been  asked  by 
Easton  to  take  over  the  mortgage  security 
in  December,  1886.  Easton,  being  un- 
able to  find  a  purchaser,  agreed  with  Mrs. 
Matthews  to  purchase  the  property  him- 
self for  the  amount  of  principal  and 
interest  and  certain  costs,  and  on  January 
24,  1888,  he  took  an  assignment  purport- 
ing to  be  made  in  exercise  of  the  power 
of  sale  in  the  mortgage,  free  from  the 
equity  of  redemption  and  all  claims  under 
the  mortgage,  for  the  sum  of  180^.  In 
this  sale  Ea^n  did  not  act  as  solicitor  for 
the  vendor. 

On  January  26,  1888,  Easton  gave 
notice  in  writing  to  the  plaintiff  of  the 
assignment.  On  February  5, 1895,  Easton 
died,  having  appointed  the  defendants  his 
executors.  On  April  4,  1897,  the  rever- 
sionary interest  fell  into  possession,  and 
the  defendants  obtained  the  execution  of 
a  transfer  of  the  stock  from  the  trustee 
of  the  will  under  which  the  legacy  was 
invested.  On  applying  to  register  the 
transfer  the  defendants  discovered  the 
existence  of  the  notice  in  lieu  of  die- 
tringaa,  and  in  November,  1897,  the 
plaintiff  having  declined  to  withdraw  the 
notice,  the  defendants  took  out  an  origi- 
nating summons  that  it  might  be  vacated. 
On  December  17,  1897,  the  plaintiff  com- 
menced this  action,  claiming  a  declaration 
that  as  against  him  the  indenture  of 
January  24,  1888,  did  not  constitute 
a  valid  sale,  and  that  the  power  of  sale 
in  the  mortgage  was  not  validly  exer- 
cised, but  that  the  indenture  ought  to 
stand  only  as  a  security  for  the  sum 
of  180?.,  with  interest  at  4  per  cent., 
and  for  the  premiums  on  the  policy  of 
insurance. 

Eve^  Q.Cj  and  Johnston  Edwards,  for 
the  plaintiff. — As  against  the  mortgagor 


the  purchase  by  a  solicitor  of  the  mort- 
gagee cannot  be  sustained — Martinson  v. 
Clowes  [1882].* 

[Oozens-Hardt,  J. — In  that  case  the 
sobcitor  had  the  conduct  of  the  sale.] 

Other  cases  on  this  point  are  Whitoomb 
V.  Minchin  [l820],*^  Downes  v.  Grazebrooh 

[1817],^   and    Farrar   v.    Farrars,    Lim, 
1888J.* 

Here  there  was  no  undervalue,  but  a 
sale  to  a  person  who  is  instructed  in  it 
invalidates  it.  There  is  a  conflict  of  in- 
terest and  duty — duty  to  his  client,  who 
in  turn  owed  a  duty  to  the  mortgagor. 
There  is  clear  proof  of  a  retainer  by  Mrs. 
Matthews  to  Easton  to  sell  the  property. 
The  position  of  a  solicitor  under  these 
circumstances  is  the  same  as  if  he  had 
been  instructed  to  put  the  property  up 
for  auction  —  Lawrence  v.  Galsworthy 
[1857].^ 

[Cozbns-Hardt,  J.,  referred  to  Bloye'e 
Trust,  In  re  [l849].^] 

The  mortgagee  is  bound  to  adopt  such 
means  as  would  be  adopted  by  a  prudent 
man  in  selling  his  own  property — Warner 
V.  Jacob  [1882].''  The  question  is  one  of 
obtaining  a  reasonable  price — Orme  v. 
Wright  [isss].® 

Asibury,  Q.C.,  Russell,  Q.C.,  and  W,  J. 
Leunn,  for  defendants. — The  plaintiff  has 
no  case.  Assuming  he  comes  into  Court 
with' clean  hands,  this  action  must  fail  on 
account  of  delay.  There  has  been  a  sale 
here.  In  Dovmes  v.  Grazebrook  ^  there  was 
no  laches.  If  Easton  was  solicitor  for 
Mr.  Matthews,  his  relation  terminated  at 
Mr.  Matthews'  death.  The  point  is 
whether  at  the  moment  he  bought  it  he 
had  any  continuing  office  which  incapaci- 
tated him  from  buying  it.  He  did  not 
buy  as  her  solicitor.  The  authorities  are 
summed  up  in  Kennedy  v.  JDe  Trafford 
[1897].®  The  test  is  whether  the  sale  was 
in  good  fftith.  Easton  gave  more  than 
the  actual  value  of  the  property  at  the 
time.     To  set  aside  a  sale  to  a  solicitor 

(1)  61  L.  J.  Ch.  594;  21  Ch  D.  857. 

(2)  5  Madd.  91. 

(3)  3  Mer.  200. 

(4)  58  L.  J.  Ch.  185;  40  Ch.  D.  396. 

(5)  3  Jut.  (N.S.)  1049. 

(6)  19  L.  J.  Ch.  89  ;  1  Mac.  &  G.  488. 

(7)  61  L.  J.  Ch.  642 ;  20  Ch.  D.  220. 

(8)  3  Jur.  (o.s.)  19. 

(9)  66  L.  J.  Ch.  413;  [1897]  AC.  180. 
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he  must  have  been  acting  in  the  matter 
of  the  sale  itself.  The  observations 
in  Orme  v.  Wright  ®  are  not  law  after 
Warner  v.  Jacob''  and  Kennedy  v.  De 
Traford.^ 

[Other  cases  cited  were :  Bechford  v.  Wade 
[1805],*®  CUgg  V.  Edmandson  [l837],"  Levy 
V.  Stogdon  [l898],*^  and  Knight  v.  Bowyer 
[1857].>3J 

Eve^  Q.C.,  replied. 

Cozens-Hardt,  J. — I  think  the  plaintiff 
has  failed  to  make  out  any  title  to  relief. 
From  an  early  stage  in  the  case  it  has 
struck  me  that  it  really  depended  on  a 
point  of  law,  but  that  point  of  law  did  not 
80  clearly  arise  until  the  evidence,  which 
has  been  given  by  the  plaintiff,  brought 
out  the  material  ^icts. 

There  was  a  time  when  it  was  thought 
and  said  that  a  mortgagee  selling  under  a 
power  was  a  trustee,  and  was  subject  ap- 
pai-ently  to  all  the  obligations  and  dis- 
abilities of  a  trustee.  It  was  said  that  a 
mortgagee  must  sell  for  the  best  price ;  it 
was  said  that  an  agent  for  the  mortgagee 
could  not  buy  the  property — not  buying 
the  property,  of  course,  as  a  trustee  for 
the  mortgagee,  but  for  himself  beneficially. 
I  think  all  those  doctrines  and  all  those 
principles  really  depend  upon  one  ques- 
tion :  Is  a  mortgagee  selling  under  a  power 
of  sale  to  be  regarded  in  the  full  sense  of 
the  word  as  a  trustee  )  If  he  is  not,  I 
think  it  is  very  difficult  to  see  how  a 
transaction  between  a  mortgagee  seUing 
and  his  own  solicitor,  even  though  it  may 
be  capable  of  being  impeached  by  the 
client — that  is  to  say,  the  mortgagee — can 
be  open  to  question  at  the  instance  of  the 
mortgagor,  who  never  stood  in  the  relation 
of  client  to  the  solicitor  purchasing. 
Happily  I  am  relieved  by  recent 
authorities  from  considering  what  is 
the  true  position  of  a  mortgagee 
selling.  The  Court  of  Appeal  in 
Farrar  v.  FarrarSj  Idm,,'*  says  this  in  the 
judgment  of  the  present  Master  of  the 
Bolls:  "A   mortgagee  with  a  power  of 

(10)  17  Ves.  87. 

(11)  26  L.  J.  Ch.  673 ;  8  De  G.  M.  &  G.  787. 
(12;  67  L.  J.  Ch.  313;    [1898]  1  Ch.  478; 

ante,  p.  19 ;  [1899]  1  Cb.  6. 

(13)  26  L.  J.  Ch.  769  ;  23  Beav.  609.    Aff.  on 
appeal:  27  L.  J.  Ch.  520. 
Vol.  68.— Chanc. 


sale,  though  often  called  a  trustee,  is  in  a 
very  different  position  from  a  trustee  for 
sale.  A  mortgagee  is  under  obligations  to 
the  mortgagor,  but  he  has  rights  of  his 
own  which  he  is  entitled  to  exercise 
adversely  to  the  mortgagor.  A  trustee 
for  sale  has  no  business  to  place  himself  in 
such  a  position  as  to  give  rise  to  a  conflict 
of  interest  and  duty.  But  every  mortgage 
confers  upon  the  mortgagee  the  right  to 
realise  his  security  and  to  find  a  purchaser 
if  he  can,  and  if  in  exercise  of  his  power 
he  acts  bona  fide  and  takes  reasonable  pre- 
cautions to  obtain  a  proper  price,  the 
mortgagor  has  no  redress,  even  although 
more  might  have  been  obtained  for  the 
property  if  the  sale  had  been  postponed." 
Subsequently  to  that,  in  the  House  or 
Lords,  the  law  is  laid  down  even  more 
strougly  and  more  clearly  by  Lord 
Herschell  in  the  case  of  Kennedy  v.  De 
Trafford^  where  he  sa3rs  :  "  I  am  myself 
disposed  to  think  that  if  a  mortgagee  in 
exercising  his  power  of  sale  exercises  it  in 
good  faith,  without  any  intention  of  deal- 
ing unfairly  by  his  mortgagor,  it  would  be 
very  difficult  indeed,  if  not  impossible,  to 
establish  that  he  had  been  guilty  of  any 
breach  of  duty  towards  the  mortgagor." 
And  he  says  further  :  "  It  is  very  difficult 
to  define  exhaustively  all  that  would  be 
included  in  the  words  *  good  &ith,'  but  I 
think  it  would  be  unreasonable  to  require 
the  mortgagee  to  do  more  than  exercise 
his  power  of  sale  in  that  fashion."  Lord 
j^acnaghten  says  this :  ''  If  a  mortgagee 
selling  under  a  power  of  sale  in  his  mort- 
gage takes  pains  to  comply  with  the  pro- 
visions of  that  power  and  acts  in  good 
faith,  I  do  not  think  his  conduct  in  regard 
to  the  sale  can  be  impeached."  Now  here 
it  is  really  not  disputed  that  there  was 
good  faith  as  between  Mrs.  l^fatthews,  in 
whom  the  power  was  vested,  and  Mr. 
Easton.  There  is  no  allegation  of  want 
of  that ;  and  if  there  was  any  allegation,  is 
there  any  evidence  of  iti 

I  am  asked  to  treat  the  transaction  as 
not  a  transaction  of  sale  at  all.  I  fisiil  to 
see  on  what  ground  I  can  do  that.  In 
form  it  was  a  sale  ;  in  substance  it  was  a 
sale ;  it  was  a  sale  made  in  good  fisdth  ;  it 
was  a  sale  for  a  price  the  sufficiency  of 
which  is  not  even  challenged  at  the  Bar. 
I  cannot,  therefore,  treat  the  transaction 
2D 
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as  no  sale  at  all — as  one  absolutely  void ;  it 
bears  no  resemblance  to  a  so-called  sale 
which  might  take  the  shape  of  a  sale  to 
an  individual  merely  as  trustee  for  the 
vendor.  That  would  be  no  sale  at  all. 
Here  I  r^ard  the  sale  as  a  sale  possibly 
voidable,  but  nevertheless  a  sale  not  void, 
but  only  voidable.  I  am  not  satisfied  that 
this  sale  in  the  present  case  could  have 
been  avoided  by  Mrs.  Matthews,  the 
client  of  Mr.  Eastqn.  However  that  may 
be,  I  fail  to  see  any  ground  on  which  it 
could  have  been  avoided  by  the  plaintiff, 
who  never  stood  in  the  position  of  client 
to  Mr.  Easton,  the  solicitor. 

But  that  really  does  not  conclude  the 
matter,  although  in  my  view  that  is 
enough  to  dispose  of  it.  I  am  not  satis- 
fied upon  the  evidence  in  this  case  that 
Mr.  Easton  ever  was  acting  in  the  matter 
of  the  sale  at  or  for  some  time  before  the 
transaction  which  resulted  in  the  convey- 
ance to  him  as  purchaser.  But  even  if  he 
was,  there  is  a  further  and,  in  my  view,  a 
fatal  objection  to  this  action.  The  cir- 
cumstances were  well  known  to  the  plain- 
tiff in  January  or  February,  1888.  He 
aays,  if  I  may  believe  him  on  that  point, 
that  he  consulted  counsel  and  was  advised 
that  the  sale  was  not  a  good  sale  and 
could  be  set  aside.  He  Imew  the  facts, 
and  he  knew  the  rights  on  which  he  now 
relies.  He  deliberately  stands  by  for  ten 
years,  and  now  asks  for  relief  on  equitable 
grounds.  It  is  unnecessary  to  refer  to 
the  authorities  as  shewing  that  it  is  not 
competent  for  a  person  seeking  to  set 
aside  a  deed  or  a  transaction  on  facts 
which  were  within  his  own  knowledge 
many  years  ago,  and  after  being  advised — 
it  is  not  competent  for  such  a  person  to 
come  to  the  Court  after  a  lapse  of  ten 
years. 

On  all  these  grounds,  I  think  the  action 
fails,  and  must  be  dismissed  with  costs. 

Solicitors — J.  W.  Nntt,  for  plaintiff;  Easton  & 
Cargill,  for  defendant. 

IReported  Jyy  K  Qmdd,  Esq,^ 
BarrigteT'Ot'Law, 


Oozens-Hardy,  J. ' 
1899. 
March  16, 


lrdy,  J. ") 
6,23.     ) 


SALTON  V,   NEW 
BEE8T0N  CYCLE  CO. 


Company  —  Director  —  QiLolifiGtUion — 
CowbraU  to  Accept  Office — Remvmeraium-^ 
Apportionment, 

Where  artidee  of  (ueodation  of  a  com- 
pany provide  that  the  qtudification  of  a 
director  shall  be  the  holding  of  shares  of 
t?ie  company  of  the  nominal  amount  of 
2501,,  and  tluU  a  first  director  may  ad 
before  acquiring  his  qtudifica^ion,  but  shaU 
in  any  case  acquire  the  same  toithin  one 
nwnih  from  his  appointment^  and  unless 
lie  shcUl  do  so  shaU  be  deemed  to  haw 
agreed  to  take  the  said  shares  from  the 
company,  and  the  same  shall  be  forthwith 
allotted  to  him  accordingly,  one  of  the 
first  directors  who  has  not  enquired  his 
shares  as  required  by  the  articles^  but  has 
acted  as  a  director,  is  entitled  to  his  share 
of  the  remuneration  provided  by  the  articles 
nottoithstanding  the  absence  of  qualification. 

Anglo-Austrian  Printing  and  Publish- 
ing Co.,  In  re;  Isaacs'  Case  (61  L.  J. 
Ch.  481 ;  [1892]  2  Ch.  IbS),  followed. 

Where  articles  provide  that  the  directors 
shaU  be  entitled  to  receive  a  certain  sum 
"  by  way  of  remuneration  in  each  year," 
no  remuneration  can  be  daimsd  except  for 
a  complete  year  of  service. 

The  plaintiff  claimed  as  mortgagee  of 
moneys  alleged  to  be  due  from  the  defen- 
dant company  to  the  defendant  Lord 
Norreys  in  respect  of  directors'  fees  and 
remuneration.  The  company  was  incor- 
porated on  June  3,  1896,  with  a  nomi- 
nal capital  of  1,000,000/.,  divided  into 
100,000  shares  of  10/.  each.  By  article  79 
of  the  articles  of  association,  the  first 
directors  were  to  be  nominated  in  writing 
by  the  subscribers  to  the  memorandum 
of  association,  and  Lord  Norreys  was  one 
of  seven  persons  so  nominated. 

Articles  80  and  81,  on  which  the  ques- 
tions arising  for  decision  mainly  turned, 
were  as  foUows : 

"(80)  The  qualification  of  a  director 
shall  be  the  holding  of  shares  of  the  com- 
pany of  the  nommal  amount  of  250/. 
A  first  director  may  act  before  acquiring 
his  qualification,  but  shall  in  any  case 
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acquire  the  same  within  one  month  from 
his  appointment,  and,  unless  he  shall  do 
so,  he  shall  be  deemed  to  have  agreed  to. 
take  the  said  shares  from  the  company, 
and  the  same  shall  be  forthwith  allotted 
to  him  accordingly. 

"  (81)  The  board  shall  be  entitled  to 
receive  by  way  of  remuneration  in  each 
yeaf  g,000^.  buch  reinunerafibn  shall  be 
divided  among  the  directors  in  such  pro- 
portions and  manner  as  they  shall  from 
time  to  time  agree,  or,  in  default  of  agree- 
ment, equally.  The  company  in  general 
meeting  may  increase  the  amount  of  such 
remuneration,  either  permanently,  or  for 
a  year  or  longer  term." 

By  article  92  the  office  of  a  director  was 
to  be  vacated  {inter  alia)  if  he  "  ceased  to 
hold  "  the  due  qualification. 

Lord  Norreys  did  not  acquire  any 
shares  before  the  end  of  the  month  from 
his  appointment,  but  in  March,  1897,  he 
acquired  twenty-five  shares,  not  from  the 
company,  but  from  the  promoter,  Mr. 
Lawson,  and  such  a  transaction,  as  his 
Lordship  held,  plainly  did  not  satisfy  the 
requirements  of  article  80.  The  capital 
subscribed  by  the  public  was  only  140,000^., 
a  sum  which  was  inadequate  for  the  pur- 
poses of  the  company.  The  company  was 
accordingly  wound  up  in  November,  1897. 
Between  June,  1896,  and  November, 
1897,  Lord  Norreys  attended  eight  meet- 
ings of  the  board,  and,  so  far  as  appeared, 
that  was  all  he  did  in  his  character  as 
director.  One  of  the  original  directors^ 
the  Bev.  Mr.  Jarratt,  retired  on  Novem- 
ber 18,  1896,  and  the  directors,  including 
Lord  Norreys,  resolved  to  pay  him  100^. 
as  remuneration  for  his  services,  and  this 
sum  was  paid  by  the  company.  It  was 
sought  to  be  established  that  on  that  day 
Lord  Norreys  and  the  other  directors 
agreed  to  make  no  claim  for  remuneration, 
but  the  evidence  did  not  suffice  to  prove 
this.  Mr.  Jarratt's  vacancy  was  not  filled 
up,  and  there  were  thenceforward  only 
ax  directors.  At  a  meeting  of  the  board 
of  directors  on  July  14,  1897,  at  which 
Lord  Norreys  was  not  present,  the  other 
directors  resolved  not  to  claim  remunera- 
tion. 

It  was  stated  that  the  liquidator  had 
not  placed  Lord  Norreys  on  the  list  of 
oontributories. 


Eve,  Q.C.f  and  T.  L.  WHkinsm,  for  the 
plaintifiT. — Though  Lord  Norreys  did  not 
acquire  his  qualification  shares  within  one 
month  from  his  appointment,  he  did  not, 
under  article  92,  "cease  to  hold"  hii^ 
qualification.  Article  92  disqualifies  if  a 
person  has  acquired  his  qualification  shares 
and  ceases  to  hold  them.  A  man  cannot 
cease  to  hold  a  thing  he  never  had.  Lord. 
Norreys  was,  moreover,  no  party  to  the 
agreements.  An  agreement  among  cer- 
tain members  of  a  company  cannot  bind, 
one  who  was  not  present  when  it  was 
made  and  had  no  knowledge  of  it.  Even 
if  it  was  a  company  agreement,  it  came  to 
an  end  on  the  winding-up  of  the  company. 

Younger,  for  the  company. — Having 
regard  to  the  articles,  Lord  Norreys 
became  disqualified  at  the  end  of  a^ 
month ;  and  whatever  may  be  the  efiect 
of  acts  of  a  c^  facto  director,  he  is  not 
entitled  to  remuneration  for  more  than  a^ 
month.  Where  the  remuneration  of  the 
directors  is  fixed  by  the  articles,  apart 
from  article  92,  only  a  duly  qualified 
director  can  claim  remuneration— ^/ey  v., 
Positive  Life  Aaeuranee  Co,  [l876]  ^  and 
Swahey  v.  P&rt  Darwin  Co.  [l889].2  This 
was  followed  in  Anglo-Attetrian  Printing 
an4  Puhliehing  Co.,  In  re;  leaaci  Case 
[1892].^  The  true  effect  of  the  deci- 
sion and  the  real  principle  is  that  the 
terms  of  the  contract  for  remuneration 
are  not  to  be  found  in  the  articles  which 
give  it  merely ;  the  director  must  comply 
with  his  obligations  under  the  articles 
before  becoming  entitled  to  any  benefit — 
North  Australian  Territory  Co.,  In  re; 
Archer's  Case  [l89l].* 

[Cozens-Habdy,  J. — ^You  admit  that 
he  is  entitled  to  remuneration  for  one 
month  ?] 

For  this  part  of  the  argument  it 
is  admitted.  Lord  Norreys'  assignees 
can  stand  in  no  better  position  than 
himself.  If  Lord  Norreys  is  entitled  tct 
remuneration  at  all,  or  for  more  than  a 
month,  he  is  entitled  to  recover  for  only 
the  complete  year.  The  Apportionment 
Act,  1870  (33  &  34  Vict.  c.  35),  does  not 
apply,  and  there  can  be  no  payment  beyond 

(1)  45  L.  J.  Ex.  461 ;  1  Ex.  D.  20,  88.  ' 

(2)  1  Meg.  385. 

(.3)  61  L.  J.  Ch.  481 ;  [1892]  2  Ch.  158. 
C4)  61  L.  J.  Ch.  129;  [1892]  1  Ch.  322. 
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a  year.  This  was  the  case  under  the  Ap- 
portionment Act,  1834  (4  &  5  Will.  4. 
c.  22)  —  Lowndes  v.  Stamford  {Earl) 
[1852]* — ^and  the  modem  Act  does  hot 
extend  it — section  2.  In  any  event,  he 
is  not  entitled  to  more  than  one-sixth  of 
4,900Z.  The  company  ought  to  have  the 
benefit  of  the  arrangement  with  Mr. 
Jarratt,  as  the  directors  were  acting  as  a 
board  on  behalf  of  the  company. 

Eve^  Q.C.y  in  reply. — On  the  question 
of  "  ceasing  to  hold  "  Lord  Selbome  took 
the  view  we  are  putting  forward — Anglo- 
Moravian  Hungarian  Junction  Eailtoay, 
In  re  ;  Forbea's  Case  [l873].*  If  he  con- 
tinues to  act  as  director  after  the  expiry 
of  one  month  there  is  a  continuing  offer 
to  take  shares,  and  the  offer  remains  open 
even  in  liquidation,  and  a  director  may  be 
placed  on  the  list  of  contributories — 
laaactt  Case*  and  Issfie  Co.^  In  re;  Hut- 
€hin8on*8  Case  [l894].^  Secondly,  assum- 
ing he  was  not  qualified,  the  contracts  are 
separate.  The  director  is  remunerated 
for  the  time  and  services  he  gives  to  the 
company.  It  is  not  dependent  on  his 
obtaining  the  qualification,  which  is  a  mere 
term  of  the  contract  to  insure  the  director 
having  some  interest  in  the  company. 

With  regard  to  apportionment,  there  is 
nothing. here  which  imposes  on  the  board 
the  taking  the  5,000Z.,  or  fixes  the  date 
when  they  are  to  take.  The  article  means 
that  the  remuneration  should  be  at  the 
rate  of  5,000^.  a  year. 

Cur,  adv,  vuh. 

March  23. — CozensHardy,  J.,  after 
stating  the  facts,  said:  Lord  Norreys 
having  accepted  the  office  of  director  and 
acted  as  such,  I  must  infer  an  agreement 
between  him  and  the  company,  on  his 
part  to  serve  the  company  on  the  terms 
as  to  qualification  and  otherwise  contained 
in  the  articles,  and  on  the  part  of  the 
company  that  he  shall  receive  the  remu- 
neration provided  by  the  articles  for  the 
directors— see  Isaacs^  Case.^  I  think  these 
must  be  regarded  as  cross-contracts,  and 
not  as  interdependent  contracts.  One  of 
the  seven  original  directors,  Mr.  Jarratt, 
retired  on  November  18,  1896,  and  the 

(6)  21  L.  J.  Q.B.  371 ;  18  Q.B.  426. 

(6)  42  L.  J.  Ch.  857 ;  L.  R.  8  Ch.  768. 

(7)  64  L.  J.  Ch.  131 ;  [1895]  1  Ch.  226. 


directors,  including  Lord  Norreys,  resolved 
to  pay  him  1001.  as  remuneration  for  his 
services,  and  this  sum  was  paid  by  the 
company.  It  was  sought  to  be  established 
before  me  that  on  that  day  Lord  Norrey» 
and  the  other  directors  agreed  to  make 
no  claim  for  remuneration ;  but  the  evi- 
dence did  not  suffice  to  prove  this.  Mr. 
Jarratt*s  vacancy  was  not  filled  up,  and 
there  were  thenceforward  only  six  direc- 
tors. At  a  meeting  of  the  boerd  of 
directors  on  July  14,  1897,  at  which  Lord 
Norreys  was  not  present,  the  other 
directors  resolved  not  to  claim  remunera- 
tion, but  this  resolution  in  no  way  bound 
Lord  Norreys  or  his  mortgagee. 

It  remains,  therefore,  to  consider  what 
are  the  legal  rights  of  Lord  Norreys 
against  the  company,  for  the  plaintiff 
cannot  stand  in  a  better  position  than 
Lord  Norrey&  It  was  argued  by  counsel 
on  the  part  of  the  company  that  Lord 
Norreys  vacated  his  office  of  director  at 
the  end  of  the  first  month,  so  that  no  re- 
muneration could  be  claimed  for  more 
than  one  month.  It  seems  to  me,  how- 
ever, that  it  is  an  unnatural  interpretation 
of  article  92  to  say  that  Lord  Norreys^ 
'* ceased  to  hold"  the  due  qualification, 
when  in  fact  he  never  had  any  qualifica- 
tion. That  article  contemplates  the  cara 
of  a  qualification  once  possessed  and  sab- 
sequently  lost,  but  not  the  case  of  a 
qualification  never  possessed. 

It  was  next  contended  that  article  81, 
according  to  its  true  construction,  could 
only  apply  to  a  board  of  duly  qualified 
directors,  and  that  therefore  Lord  Norreys 
could  not  claim  any  remuneration.  If 
Lord  Norreys  had  been  only  a  de  fado 
director,  and  never  a  de  jure  director,  I 
think  there  might  have  been  force  in  this 
contention  ;  but  it  seems  to  follow  from 
what  I  have  held  on  the  first  point  that 
Lord  Norreys,  not  having  cea^  to  be  a 
director,  must  be  regwied  as  still  a 
member  of  the  board,  and  as  such  entitled 
to  remuneration.  It  was  further  con- 
tended that  the  omission  to  apply  for  and 
obtain  shares  from  the  company  was  such 
a  breach  of  duty  on  the  part  of  Lord 
Norreys  that  it  might  be  available  as  a 
defence  to  any  claim  for  remuneration.  I 
think,  however,  that  this  is  not  the  true 
view,  and  that,  although  the  company 
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nay  have  a  cross-claim  against  Lord 
Norreys  for  250^.,  they  cannot  deny  his 
title  to  some  remuneration. 

The  plaintiff  contended  that  Lord 
Norreys  was  entitled  to  one  equal  sixth 
share  of  remuneration  at  the  rate  of 
5,000/.  a  year  from  the  incorporation  of 
the  company  to  the  date  of  winding-up 
after  deducting  from  the  total  remunera- 
tion the  lOOZ.  paid  to  Mr.  Jarratt;  he 
never  having  concurred  in  any  other  divi- 
sion. Against  this  it  was  urged  that  at 
the  utmost  only  one  year's  remuneration 
can  be  claimed,  and  that  there  is  no  ap- 
portionment in  respect  of  an  incomplete 
year.  This  seems  to  me  to  be  right. 
Article  81  does  not  give  remuneration 
"  at  the  rate  "  of  5,000X  a  year,  but  only 
provides  that  the  board  shall  be  entitled 
to  receive  "  by  way  of  remuneration  in 
■each  year  6,000/."  I  see  no  ground  for 
extending  this  language  or  for  holding 
that  any  remuneration  can  be  claimed 
except  for  a  complete  year.  It  follows 
therefore  that  Lord  Norreys  can  only 
claim  against  the  company  one  sixth  of 
4,900/. 

I  was  asked  by  the  company's  counsel 
at  the  bar  to  allow  an  amendment  of  the 
defence  by  claiming  a  set-off  in  respect  of 
the  250/.  due  from  Jjord  Norreys  to  the 
company  for  the  shares  which  he  has  been 
liable  to  take  and  pay  for  since  July,  1896. 
I  allow  the  amendment,  and  I  think  the 
company  is  entitled  to  the  set-off,  as 
against  the  plaintiff.  Lord  Norreys' 
mortgagee. 

The  result  is  that  I  must  give  judg- 
ment for  the  plaintiff  for  816Z.  13«.  4</., 
less  250/.— that  is  to  say,  for  566/.  13«.  id. 
— ^and  the  company  must  pay  the  costs  of 
the  action. 


Solicitors — J.  R  GreoDing,  for  plaintiff ;  Shaipe, 
Parker,  Pritchards  Sc  fiarham,  agents  for 
Hogbes  tc  Masser,  Coventry,  for  defendant 
•company. 

{Reported  hy  F.  Oouldt  Esq., 
Barrister-at'Latv. 


'■] 


North,  J. 

1899       [  LANDOR,  In  re, 

April  21 

Solicitor — Costa — Taxation — Oommon 
Order  ^Delivery  of  Bill — Disclaimer  of 
Eight  to  Costs. 

Where  a  solicitor  disclaims  aU  right  to 
he  paid  costs^  whether  hy  way  of  set-off 
against  money  of  his  dient  in  his  hands  or 
otherunscy  he  cannot,  under  the  common 
order  to  tax,  he  compelled  to  deliver  a  hiU 
of  costs  merely  in  order  that  the  cUeni  may 
obtain  an  account  of  cash  advanced  to  the 
solicitor. 

In  this  case  the  respondent  had  acted 
as  solicitor  for  the  applicant  for  many 
years.  In  1891  the  applicant  had  lent 
the  solicitor  a  sum  of  400/.,  and  had 
agreed,  as  he  alleged,  that  any  costs  due 
should  be  set  off  against  this  sum.  After 
this  date  the  solicitor  had  never  delivered 
any  account,  though  it  was  repeatedly 
applied  for.  On  November  2,  1898,  the 
solicitor  had  written  promising  an  account, 
but  it  was  not  delivered.  On  December  23, 
1898,  the  applicant  obtained  the  common 
order  for  delivery  of  a  bill  of  costs,  includ- 
ing a  cash  account,  and  taxation.  No  bill 
of  costs  had  been  delivered  under  this 
order. 

The  applicant  now  moved  for  leave  to 
issue  a  writ  of  attachment  against  the 
solicitor  for  disobedience  to  the  order. 
Upon  this  motion  the  solicitor  swore  an 
affidavit  that  he  had  fully  intended  to 
make  out  an  account  of  his  professional 
charges,  but  found  that  he  could  not, 
owing  to  the  lapse  of  time,  make  out  a 
satisfactory  bill  of  costs;  and  that  he 
made  no  claim  for  any  costs  against  the 
applicant,  and  that  in  fact  his  claim  was 
statute-barred,  and  but  for  the  applicant's 
submission  to  pay  could  not  be  enforced. 

It  was  admitted  that  all  papers  belong- 
ing to  the  applicant  had  been  given  up. 

Whinney,  for  the  motion. — The  solicitor 
is  bound  to  deliver  his  bill  of  costs  and  his 
cash  account.  He  cannot  get  out  of  his 
liability  by  abandoning  his  claim  for  costs. 
His  disclaimer  only  means  that  he  has 
paid  himself  out  of  his  client's  moneys  in 
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his  hands,  and  he  must  give  an  account  of 
the  balance. 

AshUm  Gro%8^  for  the  respondent. — The 
solicitor  disclaims  all  right  to  costs  what- 
ever, whether  by  way  of  set-off  or  other- 
wise, and  refuses  to  send  in  a  bill.  He 
cannot  be  compelled  to  deliver  a  bill  for 
costs  when  he  swears  he  claims  none.  He 
cannot  be  made  to  claim  them  for  the 
Bake  of  being  made  to  give  credit  for  cash 
received.  If  there  are  no  costs  there  can 
be  nothing  credited  against  them.  I  admit 
he  must  pay  the  costs  of  this  motion,  for 
his  offer  to  disclaim  did  not  offer  to  pay 
costs  up  to  its  date. 

Whinn/cy^  in  reply. — If  the  respon- 
dent's contention  is  right,  a  solicitor  could 
always  escape  the  summary  jurisdiction  of 
the  Court  by  disclaiming  his  costs.  The 
client  would  never  know  what  proceedings 
to  take.  The  respondent  ought  to  give  a 
cash  account,  including,  of  course,  only 
the  moneys  he  would  have  had  a  right 
to  apply  in  payment  of  his  costs. 

North,  J. — When  I  heard  the  motion 
opened  it  seemed  to  me  perfectly  clear 
that  the  solicitor  must  deliver  a  bill  of 
costs  and  a  cash  account.  He  could  not 
get  out  of  that  liability  by  paying  himself 
his  costs  out  of  moneys  of  the  client  in 
his  hands,  and  then  saying  that  no  costs 
are  due  to  him  from  his  client.  But  the 
defence  i*aised  by  his  counsel  goes  far 
beyond  the  affidavit  which  has  been  filed 
by  the  solicitor.  He  admits  by  implica- 
tion that  work  was  done  by  the  respon- 
dent, but  says  that  the  solicitor  has  never 
received  anything  for  costs,  and  that  he 
relinquishes  his  right  to  receive  anything. 
The  effect  of  that  is  that  these  costs  can- 
not be  set  off  or  deducted  from  any 
moneys  due  from  him  to  his  client.  The 
result  would  be  that  he  would  be  account- 
able for  all  moneys  received  without  de- 
ducting anything  for  costs,  or  for  re- 
muneration for  work  done.  It  is  said 
that  even  after  the  solicitor  has  filed  an 
affidavit  going  to  that  extent  he  ought  to 
be  ordered  to  deliver  an  account,  because 
otherwise  he  would  escape  the  summary 
jurisdiction  of  the  Court  under  the  Solici- 
tors Act.  I  think  that  would  not  be  so 
if  a  proper  application  was  made.  But  I 
do  not  think  the  common  order  to  tax 


involves  the  taking  of  an  account  of  all 
monetary  transactions  between  the  solicitar 
and  his  client  independently  of  costs  doe 
from  the  client. 

If  an  affidavit  is  filed  to  the  effect  I 
have  mentioned,  there  will  be  no  order  on 
the  motion  except  that  the  solicitor  is  to 
pay  the  costs. 

Solicitors— A.  S.  C.  Doyle,  agentfor  J.E.Moxon, 
Hanley,  for  applicant ;  Mills,  Curry  &  Gaskell, 
for  respondent. 

\TUiyoTted  by  J,  R,  Brooke,  Esq.^ 
BarrUter-at'Law. 


■} 


Kekewich,  J, 

1899.         ^  G.,  In  re. 

March  15,  22. 

Infant  —  Guardianship  —  WiU —  Con- 
etrwstion — Bequest  to  WidoWj  she  Main- 
taining Children — Immoral  Home — Ap- 
portionmeTit  of  Income. 

Under  a  trust  to  pay  the  ineojne  of  the 
testator's  estate  to  his  widow  during 
widowhood^  *^she  maintaining^  edueatingf 
and  bringing  up"  his  children  under 
twenty-one  years  of  age,  the  widow  as 
well  as  the  children  takes  a  ben^ieial 
interest. 

The  widow  does  not  fulfil  the  implieA 
obligation  thrown  on  her  in  such  a  cast  if 
she  is  bringing  up  the  children  in  the  home 
in  which  ike  is  living  in  adultery,  and  the 
Court  wiU  withdraw  them  from  her  cus- 
tody, will  apportion  the  income  between  the 
widow  and  children,  and  apply  an  appor- 
tioned part  for  the  proper  bringing  tq)  of 
the  children  dsewhere. 

Adjourned  summons,  heard  in  cam/era. 

Testator,  who  died  in  1894,  by  his  will 
appointed  his  wife,  two  of  his  brothers, 
and  his  eldest  son  (on  attaining  twenty- 
one)  his  executors  and  trustees,  to  whom 
he  gave  his  residuary  trust  estate,  '*  upon 
trust  to  pay  the  annual  iaoome  of  my 
trust  estate  to  my  said  wife  during  her 
life,  if  she  shall  so  long  continue  my 
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widow,  she  maintaining,  educating,  and 
bringing  up  such  of  my  children  as  shall 
be  under  the  age  of  twentj^one  years  and 
shall  not  have  been  married,  and  also 
maintaining  such  of  my  daughters  as 
being  of  the  age  of  twenty-one  years 
shall  not  be  or  have  been  married " ; 
and  subject  thereto  the  testator  gave  his 
trust  estate  to  sons  who  should  attain 
twenty-one,  and  to  daughters  who  should 
attain  twenty-one  or  marry. 

The  testator  left  his  widow,  two  sons 
who  were  now  aged  twenty  and  seventeen, 
and  five  daughters  who  were  now  aged 
nineteen,  sixteen,  fourteen,  eleven,  and 
seven.  The  income  of  the  trust  estate 
was  about  417/.  a  year. 

The  widow,  while  duly  maintaining  and 
educating  the  children,  was  doing  so  in 
the  home  in  which  she  was  living  in 
adultery  with  a  married  man.  The  three 
elder  children  were  aware  of  the  facts. 
The  third  child  was  not  living  at  home. 
The  children  were  on  affectionate  terms 
with  both  their  mother  and  the  man, 
whom  they  treated  as  their  step£sither. 

On  January  14,  1899,  the  trustees 
(brothers  of  the  testator)  and  the  five 
younger  children,  by  those  trustees  as 
their  next  friends,  took  out  this  summons 
against  the  mother  and  the  two  elder 
chfldren,  asking  for  the  removal  of  the 
mother  from  the  ofiice  of  guardian  of  the 
five  younger  children,  and  the  appoint- 
ment of  a  proper  guardian,  or,  alterna- 
tively, for  the  appointment  of  a  joint 
guardian,  proper  provisions  for  custody, 
Hberty  for  the  trustees  (brothers  of  the 
testator)  to  retain  out  of  income  and 
apply  such  sum  as  the  Court  should 
iJlow  for  the  maintenance  and  education 
of  the  five  younger  children,  and,  so  far 
as  necessary,  administration  of  the  trusts 
of  the  will. 

JUartdU,  for  the  plaintiffs. — A  trust  is 
clearly  imposed  on  the  widow,  and  the 
Court  can  administer  it — Booths  In  re; 
Booth  V.  Booth  [i894],^  Castle  v.  Castle 
[l857],'  which  was  a  similar  case  of  mis- 
conduct, and  Longmore  v.  Elcum  [l843].^ 

(1)  63  L.  J.  Ch  660 ;  [1894]  2  Ch.  282. 

(2)  1  De  G.  &  J.  852. 

(3)  12  L.  J.  Ch.  469 ;  2  T.  &  G.  C.C.  363. 
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The   Court  will  interfere    on  the  &ct6 
appearing  in  the  present  case. 

P,  F,  S.  Stokes,  for  the  defendants. — 
The  mother  is  properly  maintaining,  edu- 
cating, and  bringing  up  the  chOdren,  and 
the  Court  cannot  interfere  with  her  dis- 
cretion merely  on  account  of  her  immo- 
rality. The  quantum  of  and  mode  of 
maintenance  is  discretionary,  and  the 
mother  is  not  liable  to  account — Larnhe  v. 
Eames  [l87l],*  Th&rp  v.  Owm  [18431,^ 
and  Joda^eH  v.  JodrtU  [1851].®  The  obli- 
gation to  maintain  is  admitted. 

[Kbkewich,  J. — That  is  equivalent  to 
a  trust.  Might  the  mother  exercise  her 
discretion  by  bringing  the  children  up  as 
thieves  ?] 

She  is  not  bringing  them  up  to  immo- 
rality. CasUe  V.  Castle^  was  a  case  of 
abandonment.  The  mother  here  is  willing 
to  maintain  the  children,  which  was  not 
so  in  the  cases  cited  against  me. 

MarteUi,  in  reply. — Even  if  the  mother 
IB  *'  maintaining  and  educating "  the 
children  she  is  not  *'  bringing  them  up " 
properly.  The  fact  that  the  two  elder 
children  approve  of  their  home  in  its 
present  condition  is  strong  proof  of  this, 
and  a  most  cogent  ground  for  the  Court's 
interference. 

Cur.  adv.  vtdt. 

Ma/rch  22. — Kekewich,  J. — The  con- 
struction of  the  will,  though  requiring 
careful  examination  of  the  language,  does 
not  present  legal  difficulties  of  moment, 
but  the  practical  questions  arising  on  any 
construction  are  so  serious  and  embarrass- 
ing that  the  subject  has  received  unusually 
earnest  attention. 

Th^re  is  only  one  clause  in  the  will 
which  need  be  construed.  [His  Lordship 
read  the  clause  set  out  above,  and  con- 
tinued :]  It  was  urged  on  behalf  of  the- 
children,  and  not  denied  on  behalf  of  their 
mother,  that  the  language  just  quoted 
imposes  on  the  latter  an  obligation  en- 
forceable in  this  Court,  but  the  predse 
character  of  that  obligation  requires  to  be 
examined  and  defined. 

It  matters  not  how   the    enforceable 

(4)  40  L.  J.  Ch.  447  ;  L.  R.  6  Ch.  597. 

(5)  12  L.  J.  Ch.  417 ;  2  Hare,  607,  612. 

(6)  14  Beav.  397. 
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obligation  ought  technically  to  be  defined. 
It  may  be  regarded  either  as  a  trust  or  as 
an  implied  contract.  There  is  a  dose 
analogy  between  ca&es  of  this  character 
and  those  where  a  gift  of  property  has 
been  coupled  with  an  obligation  to  repair. 
Some  cases  of  the  latter  class  have  recently 
been  commented  on  by  the  Lord  Chief 
Justice  in  Blackmore  v.  White  [l898]/  and 
he  seems  to  treat  the  right  of  enforcing 
such  obligation  as  resting  on  implied  con- 
tract ;  and  that  view  is  at  least  consistent 
with  the  judgment  in  Skingley,  In  re 
[l85l],^  which  for  some  time  was  treated, 
and  perhaps  may  still  be  treated,  as  the 
leading  authority  on  the  subject.  Mr. 
Justice  North's  decision  in  Booths  In  re,^ 
and  that  of  Vice- Chancellor  Knight-Bruce 
in  LongTOore  v.  Eloumy^  both  of  which  are 
oases  of  the  class  here  under  considera- 
tion, treat  the  obligation  as  founded  in  trust 
and  enforceable  by  exercise  of  the  juris- 
diction which  the  Court  has  over  trustees. 
But  they  equally  treat  the  obligation  as 
enforceable,  and,  as  already  mentioned, 
that  is  not  denied.  The  question,  there- 
fore, is,  what  is  the  nature  and  extent  of 
the  obligation  ? — and  that  gives  rise  to 
some  serious  considerations. 

First  comes  the  question.  What  meaning 
is  to  be  attributed  to  the  expression 
"maintaining,  educating,  and  bringing 
up  "  ^  I  entirely  agree  that,  although  it 
of  course  includes  providing  such  sulequate 
supply  of  house-room,  food,  and  clothing 
as  can  reasonably  be  expected  from  a 
mother,  having  regard  to  the  station  in 
life  of  herself  and  diildren,and  the  means 
available  for  the  purpose,  it  cannot  be 
restricted  to  that ;  and  indeed  this  is 
sufficiently  shewn  by  the  use  of  the  word 
"  educating,"  which  must  be  taken  to 
mean  that  the  children  are  also  to  have  a 
proper  education— that  is,  proper,  having 
regard  to  the  same  circumstances  as  are 
regarded  with  reference  to  food  and 
clothing.  It  is  difficult  to  give  any  de- 
finite additional  meaning  to  the  words 
"bringing  up,"  yet  in  common  parlance 
they  are  taken  to  denote  something  not 
covered  by  "  maintenance  and  education," 
which  latter  word  is  generally  used  in  a 

(7)  68  L.  J.  Q.B.  180;  [1899]  1  Q.B.  293. 

(8)  20  L.  J.  Ch.  142;  3  Mac.  &  G.  221. 


limited  sense — I  mean  the  sense  of  such 
instruction  as  is  given  at  school  or  by 
those  who  occupy  the  position  of  school- 
master at  home  in  that  character.  Bat 
whether  it  depends  on  "  bringing  up  "  or 
not,  I  have  no  doubt  that  the  clause  must 
be  read  as  if  the  word  "  properly  "  were 
there,  and  that  again  "properly"  must 
be  construed  with  regard  to  the  position 
in  life  of  those  to  whom  reference  is  made. 
I  ventured  during  the  argument  to  illus- 
trate this  by  saying  that  a  mother  would 
not  be  bringing  up  her  children  properly 
if  she  were  teaching  them  to  be  thieves. 
That  seems  to  me  to  be  obviously  dear. 
I  think  it  is  equally  obvious  and  dear 
that  the  bringing  up  need  not  be  such  as 
to  introduce  the  children  to  the  criminal 
class  in  order  to  offend  against  the  obliga- 
tion imposed  by  the  will.  In  my  opinion 
a  bringing-up,  directly  tending  to  make 
the  children  fiaimiliar  with  immorality  and 
with  £ekmiliarity  to  induce  a  fondness  for 
and  practice  of  it,  would  be  equally  objec- 
tionable. Here  on  the  mother's  own 
confession  we  know  that  she  is  not  only 
living  with  another  man  to  whom  she 
is  not  married,  but  that  she  is  con- 
tinuing to  do  so  after  she  has  discovered 
that  he  has  a  wife  of  his  own.  I  am  not 
sitting  as  a  Court  of  morals,  nor  can  I 
exercise  punitive  jurisdiction,  and  there  is 
no  occasion  to  use  words  of  censure  or 
reproof,  but  I  distinctly  hold  that  a  woman 
thus  living  in  adultery  cannot  be  treated 
as  properly  bringing  up  her  children, 
however  much  she  may  do  in  the  way  of 
making  them  a  comfortable  home  and 
giving  them  a  proper  education.  The 
answer  is  that  only  the  three  elder  children 
know  the  real  facts,  and  that  the  two 
elder  are  content,  while  the  four  younger 
have  been  taught  to  regard  the  man  as 
their  stepfisither,  and  believe  him  to  occupy 
that  position,  and  have  the  affection  for 
him  which,  as  he  apparently  returns  it,  is 
natural  under  such  circumstances.  The 
answer  does  not  satisfy  me.  I  do  not 
think  that,  even  if  they  are  kept  in 
ignorance  and  the  affection  continues,  the 
mother  can  be  regarded  as  fulfilling  her 
obligation.  But  there  is  at  least  a  strong 
probability  that  they  will  sooner  or  later 
discover  the  truth,  and  I  am  invited  to 
believe,  and  indeed  to  hope,  that  as  and 
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when  they  do,  they,  like  the  two  elder 
children,  will  be  content  to  live  in  a  home 
of  immorality  such  as  I  have  mentioned. 
My  duty  is  to  regard,  and  so  far  as  possible 
to  provide  for,  the  welfare  of  the  children, 
and  I  cannot  think  that  I  should  be  per- 
forming that  duty  if,  any  alternative  being 
possible,  I  allowed  these  consequences  to 
ensue.  This  conclusion  is  founded  on 
principle  and  common  sense,  and  does  not 
require  the  support  of  authority ;  but  one 
authority  was  cited  which  deserves  notice — 
Ccutle  V.  CastUi.^  A  careful  examination  of 
that  case  shews  that  the  Court  was  only 
dealing  with  the  provision  on  p.  354,  com- 
mencing with  the  words  ^'  that  if  from  any 
caiise  it  should  be  found  necessary  or  ad- 
visable," and  read  in  that  light  the  strong 
remarks  in  the  judgments  have  a  direct 
bearing  on  the  case  in  hand.  They  shew 
that  in  determining  what  is  for  the  welfare 
of  those  whose  welfare  the  Court  has  to 
protect,  moral  considerations  have  weight, 
and  the  social  misconduct  of  a  mother  in 
charge  is  a  reason  for  interfering  with 
her. 

There  follows  the  question  of  greater 
difficulty  and  not  less  serious  practical  im- 
portance— What  is  the  beneficial  interest 
which  is  thus  placed  under  the  control  of 
the  Court  to  be  administered  by  it  instead 
of  by  the  mother  for  maintaining,  educa- 
ting, and  bringing  up  the  children  ?  The 
fieither  left  his  whole  estate  to  his  wife 
daring  life  or  widowhood,  and  the  annual 
income  of  that  estate,  which  is  proved  to 
be  now  417/.,  is  not,  I  conclude,  likely  in 
the  future  to  exceed  that  sum.  The 
widow  has  not,  apparently,  any  other 
income.  Can  the  whole  of  this  be  properly 
taken  from  her  and  applied  for  the  benefit 
of  the  children  elsewhere  )  In  the  other 
cases  in  which  the  jurisdiction  now  in- 
voked has  been  exercised,  there  have  been 
words  to  express  the  intention  of  the 
testator  that  the  person  on  whom  the 
obligation  of  maintaining  others  is  cast,  is 
herself  intended  to  derive  a  personal 
benefit.  The  language  has  been  *'she 
maintaining  thereout,'  or,  as  in  Booth  v. 
Booth  ^  and  Longmore  v.  Elcum^  *'  for  her 
use  and  benefit  and  for  the  maintenance,'' 
ybcy  from  which  there  was  a  slight  varia- 
tion ip  Caaile  v.  GaMe^^  where  the  mother 


was  allowed  to  retain  a  third  though  the 
other  two-thirds  were  appropriated  to  the 
children.  Such  words  are  absent  here,  but 
I  cannot  doubt  that  the  effect  of  the  gift 
is  the  8a^le  as  if  they  were  present.  The 
gift  is  to  the  widow  coupled  with  an 
obligation  ;  but  it  would,  I  think,  be 
making  that  obligation  too  extensive  to 
hold  that  it  can  be  enforced  even  to  the 
exhaustion  of  the  beneficial  character  of 
the  gift.  It  may  be  observed  that  on 
marrying  again  she  loses  all — but  then, 
of  course,  it  is  assumed  that  she  will  be 
maintained  by  her  husband ;  and  on  the 
other  hand,  as  the  children  attain  majority 
and  the  daughters  marry,  the  obligation 
diminishes,  and  ultimately  she  is  given  the 
whole  income  for  her  own  benefit. 

What  proportion  of  the  income  is  to  be 
retained  by  her  and  what  applied  for  the 
benefit  of  the  children  must  be  carefully 
considered  with  other  details  of  a  scheme 
for  the  future  maintenance,  education,  and 
bringing  up  of  the  children ;  but  I  intend 
to  hold  distinctly  that,  assuming  the 
custody  of  all  the  children  to  be  taken  from 
the  mother  by  reason  of  her  misconduct, 
and  their  maintenance,  education,  and 
bringing-up  to  be  provided  for  elsewhere 
than  under  her  roof,  she  will  still  be  en- 
titled to  receive  so  much  of  the  income  as, 
between  her  and  the  children,  and  having 
regard  to  the  social  position  of  the  parties 
and  the  amount  of  available  fortune,  is 
adequate  to  her  own  personal  mainten- 
ance and  support. 


Solicitors— Gnsh,  Phillipfl,  Walters  k  Williams, 
for  plaintiffs ;  M.  A.  Orgill,  for  defendants. 


[Reported  hy  A.  Cordery^  Esq., 
Barruter-at'Law, 
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Patent  —  Infringement  —  Repair  of 
Patented  Article — Work  Done  at  Instance 
of  Plainiiiff*B  Agent — Intention  to  Con- 
tinue Infringement — Injunction. 

In  an  action  for  infringement  of  a 
patenty  where  the  infringement  complained 
of  is  making  a  new  patented  article  under 
guiee  of  repairing  an  old  onCj  the  only 
queetion  is  whether  the  defendant  hoe  ex- 
ceeded the  fair  limits  of  repair.  The  sale 
ofapatenied  article  gives  no  licence  to  use 
its  mcUericUs  separcidy,  and  the  use  of 
some  part  of  an  old  purchased  patented 
article  in  making  a  new  one  is  no  defence^ 
even  where  the  patent  is  for  a  combination,  in 
which  the  old  part  used  is  the  ordy  novelty. 

The  accepting  in  the  ordinary  way  of 
business  of  one  order  to  exeoute  repairs 
amounting  to  making  a  new  article  is 
evidence  of  intention  to  continue  doing  so, 
which  may  justify  an  injunction.  The 
fact  that  the  act  complained  of  was  done  on 
the  order  of  the  plaintiff* s  agent  is  no 
defence,  unless  that  agent  had  authority  to 
order,  and  did  order,  the  actual  work  done, 

KeUy  V,  Batchelar  (10  Rep.  Pat.  Gas. 
289)  distinguished. 

The  plaiDtiff  company  brought  this 
action  to  restrain  the  infringement  of 
their  patent  (Welch,  1890,  No.  14,563) 
for  pneumatic  tyres. 

The  patent  alleged  to  be  infringed  was 
for  *'  a  rubber  or  elastic  tyre,  having  the 
form  of  a  saddle  or  arch  in  section,  lined 
with  canvas  in  combination  with  two 
wires  or  sufficiently  inelastic  cores,  for 
securing  the  same  to  the  rims  and  tyres." 

The  evidence  as  to  the  infringement 
was  that  the  plaintiff  company  informed 
Bowland,  a  cycle  dealer,  who  was  not 
their  regular  agent  nor  in  their  employ, 
that  the  defendant  was  believed  to  be 
making  tyres  infringing  their  patent  under 
the  guise  of  repairing  old  tyres,  and  asked 
him  to  find  out  if  it  was  so;  that  he 
thereupon  took  to  the  defendant  an  old 
worn-out  tyre  made  according  to  the 
patent,  and  the  defendant  suggested  the 
way  in  which  it  could  be  repaired  by 
putting  on  new  rubber  and  canvas.    The 


defendant  afterwards  sent  home  as  a  re- 
paired tyre  one  that  was  new  in  all  respedis 
except  that  the  two  old  wires  were  used ; 
one  of  them  was  broken  when  sent,  and 
bad  been  repaired  by  the  defendant. 

The  plaintiffs  now  moved  for  an  injunc- 
tion to  restrain  the  defendant  from  in- 
fringing the  plaintiffs'  patent. 

Moulton,  Q.Cf  and  J,  C,  Oraham,  for 
the  plaintiffs. — ^What  the  plaintiff  luis 
done  is  not  repedr,  but  the  construction  of 
a  new  article.  The  sale  of  a  patented 
article  gives  the  purchaser  a  licence  to  use 
the  article  and  to  prolong  its  life  hj 
reasonable  repairs — ^not  a  licence  to  use 
the  patent. 

T.  Terrell,  Q.C,  and  Austen-CarlmdL, 
for  the  defendant. — ^The  only  infringe- 
ment complained  of  is  the  making 
of  one  article,  which  was  made  according 
to  the  order  of  the  plaintifb'  agent,  and 
therefore  they  cannot  complain — Ktky  v. 
Batchelar  [l893].^  Again,  the  plaintiffs* 
patent  is  for  a  combination  with  two  wires 
of  an  arrangement  of  rubber  and  canvas, 
which  was  not  novel  at  the  date  of  the 
patent,  and  which  any  one  may  make. 
The  defendant  has  not  infringed  the 
patent ;  he  has  only  made  the  part  of  the 
tyre  which  he  had  a  perfect  right  to 
xnake,  and  used  with  it  the  wires  which 
he  had  a  licence  to  use  as  purchaser  of  the 
patented  article. 

Moulton,  Q,C,,  in  reply.— In  Eelly  v. 
Batchelar  *  the  Court  came  to  the  con- 
clusion that  the  making  of  the  article 
complained  of  was  orderod  by  an  agent  of 
the  plaintiffs,  who  had  authority  to  do  so. 
There  is  no  such  authority  here. 

The  only  question  is  whether  the  de- 
fendant has  transgressed  the  line  of  fair 
repair.  What  he  has  done  is  to  recon- 
struct the  combination.  The  licence  imr 
plied  by  the  sale  of  a  patented  article  is 
only  to  use  the  article,  not  the  material 
of  which  it  is  made. 

NoBTH,  J. — I  think  this  case  is  distinct 
from  Eelly  v.  Batchelar,^  I  find  frt>m  the 
report  that  the  conclusion  I  came  to 
there  was  that  the  person  who  directed 
the  ladder  to  be  made  had  authority  to 
give  such  instructions.  In  the  present 
(1)  10  Bep.  Pat.  Cas.  289. 
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t»se  I  do  not  see  that  there  was  any  such 
authority.  As  to  what  the  agent  was 
told,  I  will  take  the  words  of  affidavit 
itself.  "  The  plaintiff  company  informed 
me  that  the  defendant  was  making  in- 
fringing tyres  under  the  guise  of  repairing 
old  tyres,  and  asked  me  to  see  if  it  was 
so.  Accordingly,  I  took  the  old  and 
worn-out  cycle  cover  to  him,  and  he 
pointed  out  how  he  was  going  to  do  what 
he  called  '  repair  same,'  and  brought  me 
specimens  of  the  indiarubber  strips  he 
intended  putting  on,  and  told  me  what 
the  extra  cost  would  be  if  I  chose  the 
best  of  them."  That  being  so,  it  was  an 
employment  of  an  agent  for  the  purpose 
of  seeing  what  the  defendant  would  do 
under  given  circumstances.  The  defendant 
does  not  say  that  he  knew  that  this  man 
was  an  agent  for  the  plaintiffs,  or  that  he 
acted  on  that  view  at  all.  No  doubt  he 
did  not  know  anything  of  the  kind.  He 
would  not  have  been  nearly  so  candid 
with  the  agent,  as  in  fact  he  was,  if  he 
had  known  or  suspected  that  he  was  the 
agent  of  the  plaintifife.  Under  these  cir- 
cumstances it  seems  to  me  that  this  is 
not  a  case  in  which  KeUy  v.  Batchelar  ^ 
applies,  and  therefore  I  do  not  follow  that 
case. 

Then  as  regards  the  thing  which  was 
done,  I  feel  a  little  difficulty  about  it 
because  of  this — that  I  do  not  find  any- 
where any  suggestion  that  this  defendant 
ever  did  anything  of  the  sort  before  or 
since.     There  is  no   threat  or  intention 
suggested  on  his  part  of  continuing  to 
infringe  in  the  future ;  whereas  no  injunc- 
tion which  I  can  grant  now  could  prevent 
his  completing  and  delivering    and    re- 
ceiving payment  for    the  article  which 
actually  has  been  dealt  with  in  this  par- 
ticular case.     But,  looking  at  the  fact  that 
he  is  employed  in  the  way  of  his  trade  in 
that  way,  and  no  questions  are  asked  about 
it,  I  think  that  when  a  man  accepts  an 
order  and  points  out  the  way  in  which  he  is 
going  to  carry  it  out,  it  may  be  taken  to  be 
an  expression  of  his  view  that  what  he  does 
is  in  the  regular  course  of  his  trade,  and 
that  he  will  do  it  again  if  anybody  else 
comes  to  him  on  a  future  occasion  and 
gives  a  similar  order.    Under  ^ese  circum- 
stances, I  think  the  plaintiffs  are  entitled 
to  an  injunction. 


I  should  have  added  this,  that  I  do 
not  think  that  the  defendant  is  justified 
in  saying  that  the  mere  fact  that  these 
wires  had  been  used  in  an  article  made 
by  the  plaintiff  is  a  licence  to  use  them 
for  any  article  of  any  kind  with  which 
they  could  be  used.  It  seems  to  me  that 
the  only  licence  or  authority  given  by  the 
sale  is  that  they  shall  be  used  till  they  are 
worn  out.  Any  simple  repairs,  I  think, 
may  be  done  by  a  person  without  any 
licence  from  the  manufacturer;  but  he 
cannot  take  the  whole  thing  and  sell  what 
is  in  fiwxt  a  new  tyre  with  merely  the  old 
wires  in  it.  In  my  opinion,  there  has 
been  no  licence  to  use  those  old  wires 
for  the  purpose  of  putting  them  into,  and 
making  up,  precisely  the  same  combination 
which  is  the  subject  of  the  letters  patent. 


Solicitors — J.  B.  &  F.  Purchase,  for  plaintiflEs ; 
Lewis  Wm.  Taylor,  for  defendant. 


[Reported  hy  J.  R,  Brooke,  E»q., 
Bafrrigter-at'Law. 


Stieling,  J.      ^ 

1899  r 

Feb.  15, 16,21,  22.  f 

April  19.         J 


BOOSET  V.  WHIGHT. 


Copyright  —  Infringement  —  Musical 
Frodtictian  —  Mechanical  Instrument  — 
Copyright  Act,  1842  (5  <i&  6  Vict,  c.  45), 
s,  2. 

A  sheet  of  paper  perforated  so  t/iot, 
when  it  is  placed  in  a  mechanical  instru- 
ment and  made  to  pass  under  tvhes  through 
which  air  is  forced ,  a  copyright  tune  is 
reproduced  is  not  a  copy  of  a  sheet  of 
music  so  as  to  constitute  an  infringement 
of  the  copyright  within  Vie  meaning  of  the 
Copyright  Act,  1842. 

JSut  marks  printed  on  the  perforated 
sheet,  as  on  the  original  musicy  indicating 
the  mode  in  which  the  mechanical  instrtir 
ment  is  to  be  regulated  by  the  player  so  as 
to  produce  the  appropriate  expression — eg. 
andante,  moderato,  piano,  crescendo — do 
pro  toffUo  constitute  such  an  infringement. 
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The  plaintiffs  were  the  proprietors  of 
the  copyright  in  the  music  of  three  songs 
known  as  "My  Lady's  Bower,"  "The 
Better  Land,"  and  "  The  Holy  City,"  and 
brought  this  action  to  restrain  an  alleged 
infringement. 

The  acts  complained  of  consisted  in  the 
sale  by  the  defendants  of  perforated  sheets 
of  paper  for  use  in  an  instrument  called 
"The  iEolian,"  which  externally  bore 
considerable  resemblance  to  a  piano,  but 
was  a  wind  instrument  worked  mechani- 
cally, furnished  with  stops,  swells,  and 
pedals,  by  means  of  which  changes  in  time 
and  expression  were  effected.  It  con- 
tained forty-six  pipes  and  reeds,  each  of 
which  sounded  a  particular  note.  The 
sheets  in  question  were  made  in  the  form 
of  rolls  and  placed  in  the  instrument  and 
unrolled  by  its  action.  They  were  so 
prepared  that,  whenever  a  perforation 
passed  under  a  particular  pipe  and  reed, 
the  appropriate  note  was  sounded.  The 
perforations  were  made  in  straight  lines 
parallel  to  the  edges  of  the  rolls,  so  that 
all  perforations  in  the  same  line  gave  the 
same  note.  The  perforations  were  of 
different  lengths,  so  that  if  the  same  time 
were  kept  (as  would  be  the  case  if  the 
machine  were  left  to  itself)  the  length  of 
a  perforaticoi  indicated  the  duration  of  the 
note.  At  the  beginning  of  each  roll  was 
printed  a  statement  as  to  the  key  in  which 
the  piece  of  music  was  written.  The 
object  of  this  was  stated  to  be  to  enable  a 
purchaser  of  rolls  to  obtain  the  vocal 
music  to  which  the  instrumental  music 
was  an  accompaniment.  The  rolls  con- 
tained no  indication  of  any  change  of  key 
which  might  occur.  There  were  printed 
on  some  of  them,  though  not  on  all, 
certain  words  which  were  found  in  sheets 
of  music  published  by  the  plaintifib,  such  as 
andante,  moderato,  piano,  crescendo,  indi- 
cating the  pace  and  expression  at  and 
with  which  the  music  ought  to  be  played. 
The  words  were  visible  to  the  player  and 
were  obviously  intended  for  his  guidance. 
If  one  of  the  rolls  were  introduced  into 
the  instrument,  the  music  would  in 
ordinary  course  be  produced  at  the  same 
pace  and  with  the  same  degree  of  loud- 
ness ;  these  were  altered  by  the  use  of  the 
stops,  and  the  skill  of  the  player  appeared 
mainly  to  consist  in  avuling  himself  of 


these  aids  so  as  to  produce  the  best  effect. 
"The  ^olian  "  was  made  of  two  sizes; 
the  rolls  in  both  were  constructed  on  the 
same  principle;  the  only  difference  appeared 
to  be  that  in  one  case  they  were  about  an 
inch  broader  than  in  the  other. 


Butcher,  Q.C ,  and  Scrutton,  for  the 
plaintiffs. — What  has  been  done  by  the 
defendants  constitutes  an  infringement  of 
the  plaintiffs'  copyright  under  the  Copy- 
right Act,  1842.  Section  2  defines  copy- 
right to  be  the  exclusive  liberty  of  multi- 
plying copies  of  any  subject  to  which  the 
Act  applies,  and  "  book "  to  include  a 
"  sheet  of  music."  The  mode  of  multi- 
plication is  immaterial — NoveUo  v.  Luir 
low  [l&52].^  It  is  no  answer  to  the 
plaintiffs'  case  to  say  that  "The 
.^Eolian "  was  unknown  at  the  time 
the  Act  was  passed.  The  only  use  of  a 
sheet  of  music  is  reproduction,  the  nota- 
tion being  a  mode  of  recording  the  music 
with  that  view.  Compare  the  Tonic  Sol- 
fa  system  and  the  Braille  system  of 
raised  characters  for  the  blind.  The 
copying  which  constitutes  infringement 
need  not  be  such  as  an  uneducated  person 
would  recognise  as  a  copy.  A  layman 
would  not  know  at  sight  that  a  reproduc- 
tion in  shorthand  was  a  copy,  but  it  is — 
Nicole  V.  Pitman  [l884].*  Any  musician 
taking  one  of  these  perforated  rolls  could, 
with  a  little  trouble,  read  it  like  any 
other  piece  of  music,  and  could  make  out 
a  score  in  the  ordinary  form  from  it.  In 
matters  of  musical  copyright  the  symbols 
are  nothing;  the  question  and  material 
thing  is  what  they  are  capable  of  i-epre- 
senting  and  reproducing — Bach  v.  Long- 
man [1777].'  What  has  to  be  considered 
is  what  the  adaptability  of  the  mode  of 
infringement  is — D'Almaine  v.  Booeey 
[1835].^  According  to  the  principle  laid 
down  by  the  late  Sir  George  Jessel,  M.R., 
in. Maple  v.  Junior  Army  and  Natty  Stores 
[1882],^  the  Court  will  construe  the  Act 
so  as  to  promote  fair  and  honest  dealing, 
rather  than  in  such  a  way  as  will  allow 

(1)  21  L.  J.  C.P.  169;  12  C.  B  177. 

(2)  53  L.  J.  Ch.  552 ;  26  Ch.  D.  374. 

(3)  2  Cowp.  623. 

(4)  4  L.  J.  Kx.  Bq.  21 ;  1  Y.  &  C.  Kx.  288. 
(6)  52  L,  J.  Ch.  67 ;  21  Ch.  D.  369. 
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a  person  to  appropriate  the  results  of 
other  men's  labours  without  paying  for  it. 
The  law  of  copyright  is  summarised  by 
Lindley,  L. J.,  in  Hcmfstaengl  v.  Empire 
Pidaee  [l894].^  HoUinrake  v.  Trvswell 
[1894]  ^  is  the  only  case  applicable  to  the 
contention  of  the  defendants  that  these 
rolls  are  part  of  a  machine. 

Edtoard  Cutler,  Q.G.,  MouUon,  Q.C.j 
T.  Terreil,  Q.C.,  and  Eustace^  Smithy  for 
the  defendants. — The  question  is  merely 
one  of  construction  of  the  statute.  It  is 
to  be  construed  without  any  preconceived 
notion  as  to  the  intention  of  the  Legisla- 
ture. Its  own  language  is  its  interpreter. 
When  it  was  passed  hurdy-gurdys,  musical 
boxes,  and  barrel  organs  were  perfectly 
well  known.  The  language  it  uses  is 
utterly  inappropriate  to  the  barrel  of  a 
musical  box.  There  has  never  been  any 
attempt  to  challenge  the  right  to  repro- 
duce on  such  instruments  as  barrel  organs 
copyright  tunes.  When  the  Legislature 
has  used  language  utterly  inappropriate 
for  an  alleged  purpose,  it  must  be  assumed 
it  never  aimed  at  that  purpose.  The 
barrel  of  a  barrel  organ,  with  its  spikes, 
and  this  roll,  with  its  perforations,  are 
parallel  things.  The  Act  was  intended  to 
apply  not  to  mechanical  instruments,  but  to 
symbols  which  appeal  to  the  intelligence. 
This  perforated  paper  is  merely  a  part  of 
a  machine ;  its  function  is  purely  mechani- 
cal;  it  is  not  a  symbol  appealing  to  the 
intelligence,  as  shorthand- writing  is.  The 
phonograph  is  another  instance  of  a 
mechanical  mode  of  reproduction  of  tunes 
which  is  outside  the  Act  altogether. 
Again,  when  the  Act  of  1882  was  passed, 
such  mechanical  instruments  as  the  orches- 
trion were  popularly  known,  yet  no  refer- 
ence is  made  in  the  Act  to  mechanical 
instruments.  These  perforated  sheets  tell 
nobody  anything,  but  merely  cause  the 
machine  to  sound.  No  doubt  it  is  pos- 
sible to  decipher  the  music  of  which  the 
perforations  are  the  record.  A  language 
which  could  be  read  would  not,  if  it  should 
be  mechanically  used,  be  prevented  from 
being  within  the  statute ;  but  there  is 
nothing  of  that  sort  here.  The  roll  is  no 
more  intended  to  be  read,  or  in  fact  capable 

(6)  63  L.  J.  Ch.  681, 686-6 ;  [1894]  8  Ch.  109, 
128. 

(7)  63  L.  J.  Ch.  719  J  [1894]  3  Ch.  420. 


of  being  read,  than  a  musical  box  or  a 
hurdy-gurdy.  Copyright  is  only  granted 
in  a  '^  book."  The  tacit  assumption  under- 
lying the  argument  of  the  plaintiiSs,  that 
the  author  of  a  piece  of  music  has  a  right 
to  restrain  every  use  of  it,  is  fallacious. 
Their  rights  under  the  Act  are  twofold — 
to  restrain  publishing  the  sheet  of  music 
and  performing  in  public.  A  man  who 
has  heard  a  piece  of  music  has  a  perfect 
right  to  perform  it  in  private.  There  is 
no  intention  on  the  part  of  the  Legisla- 
ture to  give  the  author  universal  rights. 
No  one  could  contend  that  the  word 
"  book  "  included  a  barrel  organ.  There 
is  a  good  reason  why  mechanical  repro- 
duction should  not  be  prohibited,  for 
authors  gain  much  by  it,  their  tunes  ac- 
quiring publicity  which  does  not  interfere 
with  their  t^les.  Copyright  has  never 
been  granted  in  part  of  a  machine.  Maple 
V.  Junior  Army  and  Navy  Stores,^  Hanf- 
staengl  v.  Empire  Palace,^  and  Dicks  v. 
Brooks  [l88o]  *  do  not  really  apply.  The 
expression  marks  andante,  <fec.,  do  not 
make  the  rolls  a  sheet  of  music.  In 
Davis  V.  Comitti  [l885]  ^  a  card  for  the 
face  of  a  barometer,  utterly  meaningless 
without  the  barometer,  was  held  not  to  be 
a  "  book."  What  the  defendants  have 
done  can  do  no  substantial  harm  to  the 
plaintiffs.  That  principle  was  the  ratio 
decidendi  of  Dicks  v.  Brooks,^  and  is 
enunciated  in  Scott  v.  Stanford  [l867l.*® 

Butcher,  Q,C,,  in  reply. — ^The  defendants^ 
prospectus  describes  these  very  rolls  as 
sheets  of  music.  An  ordinary  sheet  of 
music  is  not  intended  to  convey  impres- 
sions direct  to  the  mind  any  more  than 
this  perforated  roll.  If  the  defen- 
dants' view  that  these  rolls  are  part  of  a 
machine  is  correct,  the  result  might  be 
that  a  person  might  find  it  worth  his 
while  to  make  copies  of  the  music  from 
them — ^it  would  be  a  mere  matter  of  learn- 
ing how  to  read  them.  The  expression 
marks  are  necessary  to  enable  a  person  to 
play  the  instrument  properly  and  are  part 
of  the  copyright ;  these  appeal  directly  to 
the  human  intelligence.  If  the  sheets 
can  be  used  for  purposes  of  reproduc- 
tion, it  does  not  matter  whether  or  not 

(8)  49  L.  3.  Ch.  812 ;  15  Ch.  D.  22. 

(9)  54  L.  J.  Ch.  419. 

(10)  36  L.  J.  Ch.  729  ;  L.  B.  3  Eq.  71». 
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that  is  their  primary  object.  In  the  case 
of  a  violin  or  piano,  human  agency  inter- 
venes between  the  symbols  and  the  sound ; 
why  should  there  be  any  difference,  as  to 
questions  of  copyright,  if  mechanical 
agency  intervenes  1  The  record  which  is 
protected  by  the  Act  is  that  which  is 
capable  of  being  translated  into  sound.  It 
neied  not  appeal  directly  to  the  human 
intelligence.  Barrel  organs  are  within 
the  purview  of  the  Act.  The  reason  why 
poor  Italian  organ-grinders  have  never 
been  interfered  with  may  easily  be  that 
they  play  mainly  foreign  tunes.  The 
Berne  Convention  gives  express  exemption 
to  mechanical  music.  The  Act  of  1882 
has  no  bearing  on  that  of  1842.  The  Act 
of  1842  does  not  exclude  mechanical  re- 
production ;  but  if  it  does,  this  is  not  a 
case  of  mere  mechanical  reproduction. 

Ctvr.  cuh.  vtdt. 

April  19. — Stirling,  J.  (after  stating  the 
&cts). — It  was  admitted  by  the  defendants' 
counsel  that  it  is  quite  possible  to  prepare 
a  key  by  which  the  notes  corresponding  to 
the  perforations  can  be  written  down ;  and, 
in  fact,  such  a  key  has  been  prepared  and 
applied  to  one  of  the  pieces  of  music  in 
question.      No  witness  was  called   who 
professed  to  be  able  to  read  these  rolls  in 
the  same  way  as  an  ordinary  sheet  of 
music ;  and,  indeed,  all  that  is  said  by  Mr. 
Boosey,  one  of  the  plaintiffs,  is  that  "  any 
person  acquainted  with  the  perforation  of 
the  sheets  sold  by  the  defendants  could 
write  out  the  music  in  the  ordinary  nota- 
tion therefrom."  The  defendants'  witnesses 
said  that  these  rolls  conveyed  no  idea  of 
music  to  them ;  but  they  were  accustomed 
to  the  ordinary  notation,  and  all  or  most 
of  them  admitted  on  cross-examination 
that  they  would  be  able  to  say  the  same 
thing  of  music  in  Tonic  Sol-&k  notation, 
or  t^t  used  by  the  blind.     I  think  it  is 
possible  that  with  considerable  trouble  a 
person  might  so  far  master  the  scheme 
according  to  which  the  perforations  are 
made  as  to  be  able  to  read  the  notes 
thereby  denoted,  but  no  one  is  shewn  ever 
to  liave  done  so.    The  result  of  the  evi- 
dence   appears    to    me  to  be  that    the 
information  conveyed  to  thp  mind  of  the 
reader  would  to  a  substantial  degree  be 
the  same  as  that  afforded  by  a  sheet  of 


music  in  the  ordinary  notation,  but  would 
be  in  various  ways  less  complete.  It  also 
appears  to  me  that  for  this  purpose  the 
rolls  constitute  an  extremely  cumbrous 
system  of  writing  music,  and  hardly  avail- 
able without  the  use  of  some  mechanism 
which  at  present  does  not  exist.  I  think 
it  is  improbable  that  any  one  would  go  to 
the  trouble  of  acquiring  the  art  of  reading 
these  rolls. 

No  question  arises  as  to  the  right  of 
performance  of  these  pieces  under  section 
20  of  the  Copyright  Act  of  1842.  What 
is  in  dispute  ia  whether  the  sale  of  these 
rolls  constitutes  an  infringement  of  the 
copyright  vested  in  the  plaintiffs  under  the 
earlier  part  of  the  Act.  This  turns  on  the 
construction  of  section  2,  by  which  the 
word  **  book ''  is  to  be  **  construed  to  mean 
and  include"  (amongst  other  Uiings) 
every  ''sheet  of  music  .  .  .  separately 
published  " ;  and  the  word  "  copyright "  is 
to  be  construed  to  mean  'Hhe  sole  and 
exclusive  liberty  of  printing  or  other- 
wise multiplying  copies  of  any  subject "  to 
which  the  word  is  applied  in  the  Act, 
including,  therefore,  a  sheet  of  music. 

The  contention  of  the  plaintiff  is  that 
the  rolls  are  copies  of  a  substantial  part  of 
what  is  found  in  the  sheets  publielied  by 
them,  though  expressed  in  a  somewhat 
unusual  and  difficult  form  of  notation ;  and 
consequently  that  the  sole  and  exclusive 
liberty  of  multiplying  copies  is  infringed, 
just  as  the  publication  in  shorthand  of  an 
ordinary  piece  of  letterpress  would  be  an 
infringement  of  the  copyright  therein — see 
Stools  V.  Pitman,^  For  the  defendants  it 
is  urged  that  the  rolls  really  form  parts  of 
maclunes  for  the  production  of  musical 
sounds,  and  that  the  Legislature  in  passing 
the  Copyright  Acts  shews  no  intention  of 
interfering  with  such  mechanism. 

In  my  opinion  the  latter  view  is  in  the 
main  to  be  preferred.  It  was  decided  on 
Bach  V.  Langnian*  that  the  copyright 
conferred  by  the  statute  8  Anne,c.  19,  on 
the  authors  of  printed  books,  extended  to 
printed  music.  This  decision  has  been 
embodied  in  section  2  of  the  Act  of  1842, 
as  quoted  above.  The  copyright  conferred 
by  that  Act  appears  to  me  to  be  the 
exclusive  liberty  of  multiplying  copies  of 
something  in  the  nature  of  a  book.  The 
rolls,  so  §ir  as  they  contain  perfomtioiis^ 
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are  in  fact  used  simply  as  parts  of  a 
machine  for  the  production  of  musical 
sounds,  not  for  the  purpose  of  a  hook. 
They  are  used  as  a  means  of  appealing  to 
the  mind  directly  through  the  ear;  not,  as 
in  the  case  of  a  book,  through  the  eye  of 
the  ordinary  reader,  or  through  the  sense 
of  touch  in  the  case  of  a  blind  person. 
Some  mechanical  instruments  for  the 
production  of  musical  effects — as,  for 
example,  the  musical  box  and  the  barrel 
<Mrgan — seem  to  have  been  well  known  in 
the  last  century,  long  prior  to  the  passing 
of  the  Act  of  1842.  It  was  admitted  by 
counsel  for  the  plaintiffs  that  if  the  con- 
stmction  sought  to  be  placed  by  them 
upon  the  Act  be  sound,  the  cylinder  of  a 
musical  box  is  a  sheet  of  music  within  the 
statute.  If  this  had  been  within  the  con- 
templation of  the  Legislature,  I  cannot 
but  think  that  the  framers  of  the  Act, 
who  were  careful  to  point  out  what  the 
word  '*  book  "  was  to  mean  and  include, 
would  have  been  no  less  careful  to  explain 
that  the  term  "  sheet  of  music  "  was  to 
mean  and  include  something  which  would 
not  fall  within  the  ordinary  acceptation 
of  the  words. 

There  is  no  decision  in  this  country 
precisely  in  point.  In  HoUinrake  v.  Trua- 
weU  ^  it  was  held  that  a  cardboard  pattem- 
sheety  containing  on  it  scales,  figures,  and 
verbal  directions  for  adapting  it  to  sheets 
of  any  dimensions,  was  an  instrument  or 
tool  incapable  of  copyright  under  the  Act 
of  1842,  though  possibly  the  subject- 
matter  of  a  patent.  In  the  statutes  re- 
lating to  copyright  of  paintings  and 
engravings,  limitations  of  various  kinds 
have  been  placed  on  the  meaning  of  the 
word  "  copy " — see  Dicks  v.  Brooks,^ 
ffanfataengl  v.  Empire  Fala/oe^  and 
Hamfstamgl  v.  Bainea  [l894].^^ 

In  my  judgment  the  Act  of  1842,  fiiirly 
construed,  does  not  prevent  the  defendants 
from  making  or  selling  these  rolls,  so  far 
as  they  are  perforations.  I  think,  how- 
ever, that  in  adding  to  them  words  taken 
from  the  plaintiffs  music  sheets  tor  the 
purpose  of  indicating  to  the  player  on  the 
instrument  the  pace  and  expression  with 
which  the  music  ought  to  be  played,  the 
defendants  have  gone  beyond  their  rights, 

(11)  64  L.  J.  Ch.  81 ;  [1895]  A.O.  20. 


and  that  there  ought  to  be  an  injunction 
to  restrain  them  from  so  doing. 

Under  all  the  circumstances  I  propose 
to  make  no  order  as  to  costs. 


Solicitors — Wilkinson,  Howlett  &  Wilkinson, 
for  plaintiffs;  Maples,  Teesdale  &  Co.,  for 
defendants. 

[Reported  by  Arthur  Lawrence ^  Eiq,^ 
Barrister-at-Law* 


Stirling,  J. 

1898. 
Dec.  14. 

1899. 
Feh 
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BARCLAY,  In  re  ;  BARCLAY  V. 
ANDREW. 


Trustee  —  Tnat  for  Accumulation  — 
Breach  of  Trust  —  Balances  Due  from 
Trustee^NeglsGt  to  Invest — WUful  DefauU 
—  Compound  Interest  —  Rate  —  Effect  of 
Judgment  by  Consent.    ' 

In  an  administration  action^  although 
no  allegation  of  wilftd  defaidt  is  made  in 
the  pleadings,  trustees  may  be  charged  with 
compound  interest  on  balances  in  their 
harvds  where  they  ought  to  have  so  dealt 
with  the  trust  finds  as  to  have  received 
such  interest — e.g,  where  there  is  a  trust 
for  accumulation, 

Knott  V.  Cottee  (16  Beav.  77)  followed. 

Principles  and  authorities  as  to  charging 
interest  against  trustees  and  executors  con- 
sidered. 

Where  some  of  the  plaintiffs  ore  infants, 
judgment  by  consent  for  accounts  and  en- 
quiries relating  to  the  personal  estate  of  the 
testator,  not  amounting  to  a  compromise, 
toiU  not  preclude  a  daimfor  compound  in- 
terest on  further  consideration. 

The  rate  of  interest  to  be  charged  is  now 
3,  in  place  of  4,  per  cent. 

The  Right  Rev.  Joseph  Barclay,  Bishop 
of  Jerusalem,  died  on  October  22,  1881, 
leaving  a  wife  and  seven  children  him 
surviving. 
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His  widow  died  on  March  5,  1882. 

The  plaintiffs,  who  were  three  of  the 
children  of  the  deceased  hishop  (two 
being  when  this  action  was  brought  in- 
fants, and  one  being  still  an  infant), 
brought  the  action  asking  for  administra- 
tion of  the  trusts  of  his  will  (which  was 
proved  July  21,  1882),  and  seeking  to 
make  the  defendants,  who  were  the  sur- 
viving trustees  of  the  wiU,  and  the  execu- 
tors of  a  deceased  trustee  who  died  July  22, 
1887,  liable  for  breaches  of  trust. 

The  statement  of  claim  set  out  the  will 
of  the  testator,  by  which  the  estate  was 
directed  to  be  realised  and  invested  in  the 
usual  way,  and  to  be  held  upon  trust  to 
pay  the  income  to  his  wife  during  her 
life,  and  after  her  decease  upon  trust  for 
all  his  children  other  than  an  eldest  or 
only  son  as  therein  mentioned ;  and  the 
testator  declared  that  the  trustees  or 
trustee  for  the  time  being  of  his  will 
should  after  the  decease  of  his  wife,  if  any 
child  or  grandchild  of  his  entitled  in 
expectancy  to  any  share  or  interest  there- 
under should  be  an  infant,  apply  the  whole 
or  such  part  as  they  or. he  should  think 
fit  of  the  income  of  the  expectant  share  of 
such  infant,  for  or  towards  his  or  her 
maintenance  and  education,  and  should 
invest  the  residue  of  the  income  and  the 
resulting  income  thereof  so  as  to  accumu- 
late at  compound  interest,  with  power  to 
vary  the  investments. 

Paragraph  7  stated  that  shortly  after 
the  testator's  death  a  Colonel  Edmund 
Smyth  voluntarily  undertook  the  main- 
tenance and  education  of  the  infant 
plaintiffs  during  their  respective  minori- 
ties, and  with  a  view  of  increasing  their 
respective  shares  in  the  testator's  estate 
informed  the  trustees  that  he  would  not 
require  any  part  of  the  income  of  such 
respective  share  to  be  paid  to  him,  but 
that  the  whole  of  such  income  might  be 
reinvested  by  way  of  accumulation. 

Paragraph  11  stated  that  in  October, 
1891,  certain  extracts  from  the  accounts 
were  furnished  to  the  solicitors  of  the 
adult  plaintiff  through  the  solicitors  of 
one  of  the  trustees,  the  defendant  Alfred 
Andrew  Andrew,  from  which  it  appeared 
that  the  net  residuary  trust  estate 
amounted  to  8,169/.  19^.  3e£.,  and  that  a 
sum  of  600/.  (representing  stipend  of  the 


bishop  paid  to  him  in  advance  before  his 
death  and  allowed  to  be  retained  by  the 
trustees  for  the  benefit  of  his  children) 
amounted  with  accumulated  income  to  the 
sum  of  724/.  198.  6d,  on  December  15, 
1887.  No  particulars  were  furnished  of 
the  mode  in  which  either  of  the  amounts 
was  invested. 

Paragraph  12  stated  that  considerable 
correspondence  took  place  between  the 
solicitors,  and  ultimately  certain  securities 
were  produced  by  the  solicitors  of  the 
defendant  Alfred  Andrew  Andrew,  as 
representing  the  investments  of  the 
amounts  referred  to.  Upon  an  exami- 
nation of  the  securities  it  appeared  that 
they  represented  an  amount  considerably 
less  than  the  sums  to  be  accounted  for, 
that  they  included  advances  made  upon 
mortgage  without  any  prior  valuations  or 
reports,  and  that  no  less  than  3,500/.  of 
the  trust  estate  had  been  advanced  upon 
the  security  of  property  of  which  the 
defendant  Alfred  Andrew  Andrew  was 
the  owner. 

Paragraph  13  stated  that  at  subse- 
quent interviews  the  defendant  Alfred 
Andrew  Andrew  admitted  that  the  trus- 
tees had  accumulated  the  income  of  the  in- 
fant plaintiffs'  expectant  shares,  and  stated 
that  there  were  some  securities  for  such 
accumulations,  but  he  gave  no  particulars 
of  such  securities.  He  further  admitted 
that  he  had  mixed  the  trust  moneys  with 
money  of  his  own,  and  alleged  that  certain 
documents  which  he  produced  and  which  *^ 
purported  to  be  charges  upon  certoin 
reversionary  interests  to  secure  sums  of 
money  amounting  to  500/.,  200/.,  and 
400/.,  with  interest  at  the  respective  rates 
of  10  per  cent,  and  12  per  cent.,  were 
securities  given  in  exchange  for  advances 
made  partly  out  of  his  own  moneys  and 
partly  out  of  the  trust  estate. 

The  claim  asked  that  the  defendant 
Alfred  Andrew  Andrew,  and. the  other 
surviving  trustee,  the  defendant  John 
Sydney  Key  Moss,  and  the  estate  of  the 
deceased  trustee,  might  be  declared  jointly 
and  severally  liable  to  make  good  all  loss 
accrued  to  the  trust  estate  by  reason  of 
any  breaches  of  trust  committed  during 
the  lifetime  of  the  deceased  trustee,  and 
that  the  defendants  Alfred  Andrew 
Andrew  and  J.  S.  K.  Moss  might  in  like 
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manner  be  declared  jointly  and  severally 
liable  to  make  good  all  losses  accrued  to 
the  trust  estate  by  reason  of  any  breaches 
of  trust  committed  since  the  date  of  the 
death  of  the  deceased  trustee;  and  for 
consequential  relief. 

The  defendant  Alfred  Andrew  Andrew, 
by  his  defence,  admitted  that  "  Colonel  E. 
Smyth,  shortly  afber  the  testator's  death, 
voluntarily  undertook  the  maintenance  and 
education  of  the  infant  plaintifis,  and  in- 
formed the  trustees  that  he  would  not  re- 
quire any  part  of  the  income  of  their  respec- 
tive shares  to  be  paid  to  him.  Butthesaid 
Colonel  E.  Smyth  did  not  inform  the  trus- 
tees that  such  interest  might  be  accumu- 
lated ;  on  the  contrary,  he  told  the  trus- 
tees to  apply  such  income  for  the  main- 
tenance and  education  and  support  of  the 
other  children  of  the  testator;  and  the 
trustees  ....  applied  such  income  ac- 
cordingly.'' He  refused  to  admit  the  alle- 
gations in  paragraph  12  of  the  statement 
of  daim,  and  '*  denies  that  the  securities 
representing  the  investments  of  the  tes- 
tator's estate  represent  an  amount  con- 
siderably or  at  all  less  than  the  sums  to 
be  accounted  for.  No  advances  have  been 
made  upon  mortgage  without  any  prior 
valuation  or  report,  or  upon  any  insufEL- 
cient  security,  and  it  is  not  the  fact  that 
3,500?.  had  been  advanced  to  this  defen- 
dant upon  the  security  of  property  of 
which,  this  defendant  was  the  owner  at  the 
time  vhen  the  advances  were  made."  He 
admitted  that  he  "  purchased  the  equity 
of  redemption  of  certain  property  whereon 
the  trustees  had  previously  made  an  ad- 
vance." He  statied  that  'Hhe  trustees 
have  not  accumulated  the  income  of  the 
in£uit  plaintifis'  shares,  nor  do  they  hold 
any  securities  for  such  accumulations. 
This  defendant  was  never  asked  for  par- 
ticulars of  the  securities  for  any  such 
accumulations.  This  defendant  has  not 
mixed  the  trust  moneys  with  moneys  of 
his  own." 

The  defendant  J.  S.  K.  Moss,  by  his 
defence,  said :  "  When  the  above-named 
Edmund  Smyth  undertook  the  mainten- 
ance and  education  of  the  infant  plaintiffs 
during  their  respective  minorities,  he 
stated  that  he  would  not  require  any  part 
of  the  income  of  the  in&nt  plaintiffs' 
shares  in  the  testator's  estate  to  be  paid 
Vol.  68.— Chanc. 


to  him,  and  so  that  such  income  might  be 
taken  for  the  maintenance  and  education 
of  the  other  children  of  the  testator. 
Some  time  subsequently  the  said  Edmund 
Smyth  intimated  that  the  income  of  the 
infant  plaintiffs'  shares  should  be  accumu- 
lated for  the  benefit  of  the  in&nt  plain- 
tiffs." 

The  remaining  two  defendants,  the  exe- 
cutors of  the  deceased  trustee,  said  in  their 
defence  that  they  ''do  not  admit  that 
their  co-defendant  Alfred  Andrew  Andrew 
has  made  any  such  statements  or  com- 
mitted any  such  breaches  of  trust  as  are 
referred  to  in  paragraph  13  of  the  state- 
ment of  claim." 

On  the  case  coming  on  to  be  tried  in 
this  state  of  the  pleadings  a  judgment 
was  given  by  consent,  by  which  it  was 
orderdd  that  the  defendant  Alfred  Andrew 
Andrew  by  his  counsel  undertaking 
(without  prejudice  to  any  question  of  in- 
demnity or  contribution  between  the  de- 
fendants or  any  of  them)  to  make  good  to 
the  estate  of  the  testator  all  loss  already 
accrued  or  thereafter  accruing  by  reason 
of  any  alleged  breaches  of  trust  committed 
by  the  defendants  Alfred  Andrew  Andrew 
and  John  Sydney  Key  Moss,  and  the 
deceased  trustee,  or  any  of  them,  the  costs 
of  the  plaintiffs  incurred  up  to  the  date  of 
the  judgment  should  be  taxed,  and  the 
defendants  should  pay  such  taxed  costs ; 
and  that  there  should  be  taken  an  account 
of  the  personal  estate  not  specifically 
bequeathed  of  the  testator  and  of  the 
income  thereof  come  to  the  hands  of  the 
defendants  Alfred  Andrew  Andrew  and 
J.  S.  K.  Moss,  and  of  the  deceased  trustee 
or  the  executors  of  his  will,  or  any  of  them 
or  of  any  other  person  on  their  behalf,  an 
enquiry  of  what  particulars  the  personal 
estate  of  the  testator  consisted  and  upon 
what  securities  the  same  and  the  accumu- 
lated income  thereof  respectively  were 
invested  and  whether  such  investments 
were  proper,  and  an  enquiry  what  sums 
had  been  expended  by  the  defendants 
Alfred  Andrew  Andrew  and  John  Sydney 
Key  Moss  and  the  deceased  trustee  or 
any  of  them  for  the  maintenance  and 
education  of  testator's  children. 

The  Master  made  his  certi6cate,  finding 
balances  due  from  the  defendants  on 
capital  account  of  2,5537.  159.  id,,  and  on 
2E 
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inoome  account  of  1,277^.  12«.  3c2.,  and 
disallowing  an  advance  on  mortgage  of 
certain  property  as  not  being  an  invest- 
ment authorised  by  the  testator's  will; 
and  he  found  the  amount  expended  on 
maintenance. 

The  case  now  coming  on  fos  further 
consideiution,  the  plaintiffs  asked  that  the 
defendants  might  be  charged  compound 
interest  on  the  balances  in  their  hands. 

Jenkins^  Q,C.f  and  MarUUiy  for  the 
plaintiffs. — The  defendants  are  chargeable 
with  interest  on  the  balances  in  their 
hands,  and  compound  interest  should  be 
charged  —  Emmet^  In  re ;  JSmmet  v. 
Emmtt  [l88l].^ 

E.  J,  Elgood^  for  the  children  of  the 
testator  other  than  the  plaintiffs,  who  had 
been  served  with  the  judgment  and  cited 
to  appear,  supported  the  same  view. 

Upjohn^  Q.C.,  and  Younger^  for  the  de- 
fendant Andrew. — A  person  cannot  be 
charged  with  interest  as  for  wilful  default 
on  anything  arising  on  the  accounts  as 
taken  and  not  including  at  the  hearings 
Job  V.  Job  [iSTT],*-*  Boflrber  v.  MackreU 
[l879],3  Jones  V.  MorraU  [i852],*  Mayer  v. 
Murray  [l878],*  HoUingeworth  v.  Shake- 
shaft  [i85i],®  and  SymanSf  In  re;  Ltike  v. 
Tonkin  [l882]J  Under  the  old  practice, 
it  is  beyond  question  that  a  decree  as  for 
wilful  de&ult  could  not  have  been  ob- 
tained except  at  the  hearing — Armitage, 
In  re  ;  Smitfh  v.  Armitage  [1883].®  The 
cases  before  the  Judicature  Act  seem  to 
be  traceable  back  to  dicta  in  Job  v.  Job  '^ 
and  Mayer  v.  Murray.^ 

MacSmnneyj  for  the  defendant  Moss. — 
I  claim  the  benefit  of  the  arguments 
which  have  been  adduced  on  behalf  of 
the  defendant  Andrew,  but  at  the  same 
time  this  defendant's  position  is  essen- 
tially different  from  his. 

[Stibling,  J. — Your  client  is  practically 
in  the  position  of  any  defendant  who  has 
allowed  judgment  to  go  against  him  in 
the  common  form.] 

(1)  60  L.  J.  Ch.  341 J  17  Ch.  D.  142. 

(2)  6  Ch.  D.  562. 

(3)  12  Ch.  D.  534. 

(4)  21  L.  J.  Ch.  630 ;  2  Sim.  (N.8.)  241. 
(6)  47  L.  J.  Ch.  605  ;  8  Ch.  D.  424. 

(6)  21  L.  J.  Ch.  722 ;  14  Beav.  492. 

(7)  52  L.  J.  Ch.  709 ;  21  Ch.  D.  757. 

(8)  52  L.  J.  Ch.  711 ;  24  Ch.  D.  727. 


Nelson  v.  Bootii  [i858]  ^  is  analogous  to 
the  present  case.  V^hatever  enquiry  the 
Court  may  order,  my  client  ought  not  to 
be  charged  with  compound  interest.  The 
cases  on  the  subject  are  collected  in 
WiUiams  on  Executors  (9th  ed.),  p.  1756. 
The  Court  has  never  gone  so  £Eur  as  to 
charge  compound  interest  in  such  a  case 
as  the  present. 

Badoock,  for  the  defendants,  the  exe- 
cutors of  the  deceased  trustee,  cited  Gilroy 
v.  Stephens  [i882]  ^®  on  the  question  of  the 
rate  of  interest. 

Jenkins,  Q.C,  in  reply. 

[Stibling,  J. — I  consider  I  am  bound 
by  the  judgment  and  the  certificate.  It 
appears  there  was  money  in  hand 
which  was  not  employed  for  maintenance, 
and  ought  to  have  been  invested.  The 
authorities  shew  that  in  ordinary  cases 
when  money  has  not  been  invested  the 
Court,  on  further  consideration,  may 
charge  interest,  primarily  at  3  per  cent. 
The  plaintiffs  ask  for  4  per  cent,  and 
compound  interest.  What  is  to  be  said 
as  to  that  1] 

There  is  a  special  trust  to  create  com- 
pound interest,  and,  that  being  so,  the 
defendants  are  liable  for  a  breach  of  it 
whether  wilful  or  not.  The  decree  con- 
templates the  possibility  of  there  having 
been  breaches  of  trust — Stevens,  In  re; 
Cooke  V.  Stevens  [i897].^*  On  the  merits, 
Emmet,  In  re;  Emmet  v.Emmet,^  should 
be  followed.  It  is  not  cited  as  an  autho- 
rity on  practice.  The  plaintiff'  claim  is 
based  on  the  ground  not  that  the  defen- 
dants have  received  the  money,  but  that 
they  ought  to  have  received  it.  The 
plaintiffs  do  not  press  for  more  than  3  per 
cent.,  if  the  Court  thinks  that  the  proper 
rate. 

[Stibling,  J.,  also  referred  to  Atl.-Gen. 
V.  Alford  [1855].>2J 

Cur.  adv.  vulL 

Stibling,  J.  (after  stating  the  fiicts).— 
Prima  facie  there  would  seem  to  be  a 
ground  for  charging  interest.  But  com- 
pound interest  is  objected  to.  It  is  said 
that  the  judgment,  being  by  consent,  was 

(9)  27  L,  J.  Ch.  782  ;  3  De  G.  &  J.  119. 

(10)  51  L.  J.  Ch.  834;  30  W.  K.  745. 

(11)  67  L.  J.  Ch.  118 ;  [1898]  1  Ch.  162*  171. 

(12)  4  De  G.  M.  &  G.  843. 
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a  compromise,  and  that  on  that  ground 
the  plaintiffs  are  precluded  from  asking 
for  compound  interest.  A  compromise,  as 
generally  understood,  involves  some  sort 
of  bargain,  a  giving  up  of  some  right  for 
some  valuable  consideration.  It  seems  to 
me  it  is  difficult  to  see  that  anything  was 
given  up  here.  In  the  first  place  we  find 
the  trustees  submitting  to  a  judgment 
against  themselves  with  costs,  and  I  need 
not  say  that  the  last  thing  which  a  trustee 
abandons  is  his  right  to  costs  out  of  the 
estate.  I  should  have  been  of  this  opinion 
if  all  the  plaintiff  had  been  adults.  But 
two  of  them  were  infants.  It  is  an  almost 
invariable  rule  that,  when  a  compromise 
is  proposed  to  be  made  for  infiaiits,  the 
sanction  of  the  Court  should  be  obtained. 
There  is  no  trace  here  of  any  such  sanc- 
tion. The  only  effect  of  the  consent  would 
seem  to  be  to  relieve  the  plaintiffs  from 
adducing  evidence  such  as  to  justify  the 
Court  in  giving  a  judgment  such  as 
actually  was  given.  Whether  that  is  so 
or  not,  the  judgment  is  for  accounts  and 
enquiries  only,  and  I  think  that  upon 
such  a  judgment  the  plaintiffs  are  entitled 
on  further  consideration  to  such  further 
relief  as  is  consistent  with  the  ordinary 
practice  of  the  Court,  and  that  such  relief 
cannot  be  held  to  be  abandoned. 

The  judgment  contains  first  of  all  a 
direction  for  the  usual  account  of  the  per- 
sonal estate  condng  to  the  hands  of  the 
trustees  of  the  wiU.  In  addition  to 
that,  there  are  two  special  matters,  as  to 
both  of  which  issues  were  raised  by  the 
pleadings — ^first,  whether  the  existing  in- 
vestments of  corpus  and  accumulated  in- 
come were  proper ;  and  secondly,  whether 
the  income,  as  alleged  by  the  defendant 
Andrew,  had  been  wholly  applied  for  pur- 
poses of  maintenance  and  education.  The 
latter  of  these  issues  is  one  which  the 
Court  would  not  have  decided  at  the  trial, 
involving  as  it  does  the  taking  of  an 
account.  I  apprehend  it  is  not  in  accord- 
ance with  the  practice  of  the  Court  to 
decide  at  the  trial  the  consequences  which 
would  result  if  the  allegation  of  the  de- 
fendant Andrew  should  prove  not  to  be  in 
accordance  mth  the  fact. 

The  main  contention  on  behalf  of  the 
defendants  was  that  to  charge  compound 
interest  would  be  to  charge  wilful  default ; 


and  it  is  said  that  that  could  not  be  done 
at  the  present  stage,  no  case  of  wilful  de- 
fault having  been  made  by  the  pleadings 
or  proved  at  the  trial.  Undoubtedly  the 
rule  as  to  wilful  default  before  the  Judi- 
cature Acts  was  very  strict ;  but,  as  the 
authorities  now  stand,  it  has  been  some- 
what relaxed — see  Symona^  In  re ;  Luke 
V.  Tonkin  ^  and  Armiictge,  In  re  ;  Smith  v. 
Armitage  ®  ;  but,  even  while  the  rule  pre- 
vailed in  its  strictest  form,  a  distinction 
was  drawn  between  a  charge  of  wilful  de- 
£Eiulty  properly  so  called,  and  a  claim  for 
interest  on  balances  retained  in  the  hands 
of  a  trustee  or  executor.  Yioe-Chancellor 
Kindersley,  who  discusses  the  subject  with 
great  care  in  Jones  v.  MorraU,^  where  he 
had  occasion  to  draw  the  distinction,  says, 
"  There  is  "  in  the  decree  "  no  direction 
for  any  inquiry  on  which  to  charge  them 
(the  executors)  with  what,  without  wilful 
de&ult,  they  might  have  received.  If  it 
had  been  intended  to  raise  that  point,  the 
Court  ought  at  the  hearing  to  have  been 
induced  to  make  some  declaration,  or  to 
direct  some  inquiry,  on  the  result  of  which 
on  further  directions  it  might  act.  The 
rule  on  this  subject  I  conceive  is  this :  If 
the  pleadings  do  not  raise  the  point,  it 
cannot  be  raised  either  at  the  origLoal 
hearing  nor  on  further  directions,  but  if 
the  plaintiffs  pleadings  do,  as  in  this  case, 
raise  the  point  whether  the  defendants  are 
liable  for  wilful  default,  it  is  the  duty  of 
the  plaintiff  if  he  can  make  a  case  for  it, 
to  get  a  declaration  by  the  decree,  or  if  he 
cannot  make  a  case  for  an  immediate 
decree,  to  get  an  inquiry  of  such  a  charac- 
ter, that  on  the  residt  of  it,  the  Court  may 
on  further  directions  make  a  declaration. 
But  if  the  point  is  raised  on  the  pleadings, 
and  the  Court  by  its  decree  passes  it  by, 
and  neither  ma^es  any  declaration,  nor 
directs  an  inquiry,  it  must  be  taken  that 
the  Coiuii  did  not  mean  to  give  any  such 
relief ;  either  that  it  was  passed  by  by  the 
plaintiff,  or  that  being  urged  by  the  plain- 
tiff, the  Court  did  not  think  fit  to  give  it." 
Therefore,  so  far  as  wilful  default  was  con- 
cerned in  that  case,  the  Vice-Chancellor  re- 
fused to  giveany  relief.  Then  later  he  says : 
'^  The  next  point  is  this,  the  plaintiff  says 
the  defendants  ought  to  be  held  liable  for 
interest  on  the  balances  from  time  to  time 
in    their    hands  ....    the   defendants, 
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sought  to  be  charged,  insist  that  applying 
the  rule  to  which  I  have  referred,  the 
plaintiff  cannot  now  claim  interest  on  the 
balances,  because  there  was  no  declaration 
or  inquiry  as  to  balances  at  the  hearing. 
But  it  appears  to  me  that,  correctly  ap- 
plying the  rule,  the  plaintiff  has  a  right 
to  raise  the  question.  It  is  true,  there 
was  no  declaration  at  the  hearing,  but 
there  was  that  which  is  the  first  step 
towards  such  a  declaration — ^there  was  a 
direction  to  take  the  common  account 
of  what  had  been  received.  The  Court 
was  not  able,  at  the  original  hearing,  to 
say  whether  there  were  any  balances;  but 
the  direction  to  take  an  account  of  the 
personal  estate,  if  properly  answered  by 
the  Master,  ought  to  show  what  personal 
estate  has  been  received  from  time  to 
time,  and  the  state  of  the  receipts  and  of 
the  payments  should  be  shown  upon  the 
schedule ;  and  then,  on  that  report  with 
the  schedule,  the  Court  may  hear  it 
argued  whether  there  are  any  balances,  in 
respect  of  which  the  Court  may  either 
make  an  immediate  declaration,  or  direct 
further  enquiry.  It  is  still  competent 
therefore  to  the  plaintiff,  under  a  decree 
directing  a  reference,  the  result  of  which 
affords  the  Court  the  materials  on  which 
to  form  an  opinion,  to  raise  the  question." 
It  was  said  that  this  rule  applies  only 
when  simple  interest  is  claimed.  This 
contention  renders  it  necessary  to  con- 
sider the  principle  on  which  the  Court 
charges  trustees  and  executors  with  in< 
terest,  whether  simple  or  compound,  on 
funds  in  their  hands.  Generally  speak- 
ing, only  simple  interest  is  charged.  But 
there  are  several  well-established  excep- 
tions. One  of  these  is  where  there  is  an 
express  trust  for  accumulation  —  see 
Emmet  J  In  re;  Emmet  v.  Emm^.^  In 
the  well-known  case  of  Att,-Gen.  v. 
Alford,^^  the  Lord  Chancellor  (Lord  Cran- 
worth)  lays  down  the  principle  on  which 
the  Court  charges  interest.  He  says  :  "  I 
will  state  shortly  why  I  do  not  quite 
understand  the  principle  upon  which  the 
Court  has  proceeded  in  the  cases  to  which 
I  have  referred,  though  I  do  not  know 
that  I  shall  not  be  able,  nevertheless, 
satisfactorily  to  come  to  the  conclusion  at 
which  I  have  arrived  in  the  present  case. 
In  many  of  the  cases  it  is  stated,  that  the 


Court  proceeds  in  poenam  to  punish  the 
executor,  but  what  is  the  meaning  of  this! 
Why  not  punish  him  by  malang  him 
account  for  more  principal  than  he  has 
received,  if  he  is  to  be  punished  by  having 
to  account  for  more  interest  than  he  has 
received  %  "What  the  Court  ought  to  do, 
I  think,  is  to  charge  him  only  with  the 
interest  which  he  has  received,  or  which  it 
is  justly  entitled  to  say  he  ought  to  have 
received,  or  which  it  is  so  fairly  to  be 
presumed  that  he  did  receive  that  he  is 
estopped  from  saying  that  he  did  not 
receive  it." 

Does  the  principle  there  laid  down 
apply  when  compound  interest  is  sought 
to  be  charged  1  In  Gilroy  v.  Stephens  ^^ 
Lord  Justice  (then  Mr.  Justice)  Fry  cites 
the  passage  I  have  quoted  from  AU^-Gen, 
V.  Al/ord,^^  and  says:  "In  the  present 
case  no  interest  was  actually  received,  and 
the  defendant  cannot  fisdrly  be  presumed 
to  have  received  any;  therefore  the  first 
and  third  alternatives  given  by  Lord 
Cranworth  do  not  apply.  But  it  appears 
to  me  that  the  inquiry  I  have  to  miake  is 
the  second  one  intimated  by  Lord  Cran- 
worth, What  may  I  justly  say  the  defen- 
dant ought  to  have  received  ?  What  was 
the  reasonable  and  proper  thing  for  her 
to  have  done  1  It  was  to  direct  the  pay- 
ment of  the  dividends  to  some  banker, 
and  to  instruct  him  to  invest  the  divi- 
dends in  consols,  as  received,  and  also  the 
income  of  such  investments  as  it  came  in. 
In  that  way  the  funds  would  have  been 
invested  at  3  per  cent,  at  compound 
interest.  There  was  no  reason  for  not 
doing  this,  as  there  was  no  maintenance 
to  be  paid,  nor  any  other  payments  to  be 
made.  The  estate  had  long  been  realised, 
and  there  was  nothing  to  do  but  to  keep 
the  fund  in  hand  until  the  plaintiff  was 
entitled  to  payment  of  it."  And  on  that 
principle  he  ordered  compound  interest 
This  is  in  agreement  with  the  principle 
laid  down  in  the  old  case  of  Raphael  v- 
Boehm  [isos],^*  where  Lord  Eldon,  LC, 
says :  "  Where  there  is  an  express  trust 
to  make  improvement  of  the  money,  if  he 
will  not  honestly  endeavour  to  improve  it, 
there  is  nothing  wrong  in  considering 
him,  as  the  principal,  to  have  lent  the 

(13)  11  Ves.  92. 
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money  to  himself  upon  the  same  terms, 
upon  which  he  could  have  lent  it  to 
others,  and  as  often  as  he  ought  to  have 
lent  it,  if  it  be  principal ;  and  as  often  as 
he  ought  to  have  received  it,  and  lent  it 
to  others,  if  the  demand  be  interest,  and 
interest  upon  interest."  Pausing  there, 
we  get  this,  that  the  practice  of  the  Court 
is  to  allow  interest  to  be  charged  on 
balances  in  the  hands  on  further  con- 
sideration, and  the  rate  is  settled  by  the 
rule  stated  by  Lord  Oranworth,  and  the 
giving  of  compound  interest  fieJls  within 
that.  I  fail  to  see  therefore  on  principle 
why  compound  interest  should  not  be 
chsagedj  even  though  it  was  not  mentioned 
at  the  hearing. 

But  it  seems  to  me  that  the  case  is 
covered  by  the  authority  of  Knott  v.  Oottee 
[1852],"  which  in  some  of  its  features  is 
singularly  like  the  present.  There  an 
executor  and  trustee,  who  was  directed  to 
invest  in  Government  stocks  of  Great 
Britain  or  upon  real  security  and  accumu- 
late the  surplus  after  maintaining  infants, 
invested  the  estate  in  the  foreign  funds, 
and  it  was  declared  by  the  certificate  that 
the  investment  was  improper,  and  the 
Master  was  directed  to  have  regard  to 
that  declaration  in  taxing  the  accounts. 
The  cafie  came  on  upon  exceptions  and 
further  directions,  and  it  was  contended 
that  the  executor,  having  neglected  the 
express  direction  for  accumulation,  was 
chargeable  with  interest  on  the  balances  in 
his  hands  at  5  per  cent,  with  annual  rests. 
On  the  other  hand,  it  was  contended  that 
the  direction  to  accumulate  applied  only 
to  the  surplus  income,  and  that  he  was 
chargeable  with  4  per  cent,  only  on 
balances  in  hand  without  annual  rests. 
I  have  examined  the  decree  in  the 
Registrar's  books,  and  find  that  the  report 
is  perfectly  accurate  in  stating  that  there 
was  no  direction  contained  in  the  original 
decree  with  reference  to  charging  com- 
pound interest.  Sir  J.  Romilly,  M.R., 
says :  "  Here  is  an  executor  who  had 
a  direct  and  positive  trust  to  perform, 
which  was,  to  invest  the  money  upon 
Government  stocks  or  funds,  or  upon  real 
securities,  and  accumulate  at  compound 
interest  all  the  balances,  after  maintaining 

(14)  16  Bcav.  77. 


the  children.  He  has  made  certain  in- 
vestments, which  the  Court  has  declared 
to  be  improper.  The  case  must  either  be 
treated  as  if  these  investments  had  not 
been  made,  or  had  been  made  for  his  own 
benefit  out  of  his  own  moneys,  and  that 
he  had  at  the  same  time  retained  moneys 
of  the  testator  in  his  hands.  I  think, 
therefore,  that  there  must  be  a  reference 
back,  to  ascertain  what  balances  the 
executor  retained  from  time  to  time,  it 
being  dear  that  he  has  retained  some 
balances.  The  next  question  is,  at  what 
rate  of  interest  ought  he  to  be  charged  ? 
The  usual  course  is,  to  charge  an  executor 
with  4  per  cent,  where  he  has  simply  re- 
tained balances ;  but  where  he  has  acted 
improperly,  or  has  employed  the  trust 
money  in  trade  for  his  own  benefit,  or  has 
been  guilty  of  other  acts  of  misconduct, 
the  Court  visits  him  with  interest  at  5  per 
cent.  In  this  case  there  does  not  appear 
to  me  to  have  been  any  such  misconduct 
as  to  make  him  answerable  at  5  per  cent. 
It  appears  simply  a  case  in  which  an 
executor  has  retained  moneys,  which  he 
has  not  properly  invested.  I  am  there- 
fore of  opinion,  that  he  ought  to  be 
charged  with  interest  at  4  per  cent,  and 
with  annual  rests ;  for  there  is  an  express 
trust  for  accumulation,  of  which  he  was 
aware  when  he  retained  the  trust  moneys." 
This  seems  to  be  precisely  in  point,  and 
forms  a  precedent  which  I  ought  to 
follow,  except  that — ^in  accordance  with 
what  I  now  understand  to  be  the  practice 
that  has  been  adopted  in  this  division  of 
the  Court  by  all  its  Judges — the  rate 
should  be  3  per  cent,  instead  of  4  per 
cent. 


Solicitors — Gash,  Phillips,  Walters  6c  Williams, 
for  plaintiffs  and  other  children  of  testator ; 
Sandom,  Kersey  &  Knight,  for  defendant 
Andrew ;  Minet,  Harvie  &  May,  for  defen- 
dant Moss ;  S.  W.  Johnson  8c  Son,  for  execu- 
tors of  deceased  trustee. 

[Rejjorted  hy  Arthur  Lawrence ,  E$ii.^ 
Barrister-at'Larv, 
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MC  KEOWN  V.  JOINT-STOCK 
INSTITUTE,  LIH. 


North,  J. 

1899 
March 

Execution  —  Bn/ardng  Order  against 
Corporation — Attachment  of  Director — 
Service  of  Order — Ridea  of  Supreme  Court  ^ 
1883,  Order  XLII.  rule  31. 

An  order  on  a  corporation  for  an  affi- 
davit as  to  ihepwrchaee  ofahairee  will  rwt 
he  enforced^  under  Order  XLII,  rule  31, 
hy  the  issue  of  a  writ  of  attachment  against 
its  director^  uniU  he  has  been  personally 
served  with  the  order  sought  to  he  en- 
forced. 

By  the  judgment  in  the  action  the 
defendant  company  had  been  ordered  to 
deliver  an  account  to  the  plaintiff  as  to 
moneys  received  by  them  on  beha]f  of  the 
plaintiff  and  its  other  subscribers. 

The  defendants  failed  to  do  this,  and 
eventually,  by  order  of  October  31,  1898, 
they  were  dirocted  to  make,  -within  seven 
days,  by  their  secretary,  a  full  affidavit  as 
to  the  company's  purchases  of  shares  for 
the  plaintiff.  This  order  was  served  on 
the  secretary,  and  was  not  complied 
with. 

The  plaintiff  now  moved  for  liberty  to 
issue  a  writ  of  attachment  against  the 
secretary  and  against  H.  Bottomley,  %vho 
was  the  sole  director  of  the  companv,  for 
their  contempt  in  not  complying  witn  the 
order. 

The  order  in  question  had  not  been 
served  on  the  director. 

MarteUi^  in  support  of  the  motion, 
relied  on  Order  XLII.  rule  31.^ 

Rufus  Isaacs^  Q'C,  and  Ashton  Cross, 
for  the  director,  objected  that  the  order 
had  not  been  served  on  him. 

Macnaghten,  Q.C.,  and  J,  Bradford,  for 
the  company. 

North,  J. — ^The  plaintiff  seems  to  me 
to  be  wrong  in  not  having   served  the 

(1)  Order  XLII.  rale  31  provides  that :  «  Any 
jadgment  or  order  against  a  corporation  wilfully 
disobeyed  may,  by  leave  of  the  Court  or  a 
Judge,  be  enforced  by  sequestration  against  the 
corporate  property,  or  by  attachment  against 
the  directors  or  other  officers  thereof,  or  by  writ 
of  sequestration  against  their  property." 


order  of  October  31  on  Bottomley,  and  I 
ought  not,  in  my  opinion,  to  let  a  writ  of 
attachment  issue  against  him  as  a  director 
of  the  de£etulting  company  until  he  has 
been  personally  served  with  that  order. 
The  motion  will  stand  over  for  the  pur- 
pose. 

Solicitors — Woodcock,  Ryland  k  Parker,  agents 
for  Lingard  &  Gaunt,  Manchester,  for  plain- 
tiff ;  William  Webb  &  Co.,  for  company. 

{^Reported  hy  H.  F.  Amedroz^  Esq.t 
BarrUter-at'LaK, 


Stibung,  J.  "^  mouatt.  In  re;  kingstok 

1899.  >       COTTON       MILL     CO.     V. 

March  22,  28. )      mouatt. 

Fraud — Yc^wrdary  Conveyance — Ini/sni 
to  Defraud  Creditors  —  Assignment  of 
Policy  of  Assurance — Investment  of  PoUcy- 
moneys  on  Mortgage  —  Injunction  —  Re- 
ceiver— 13  Eliz,  c.  5. 

In  an  action  brought  to  set  ctside  an 
assignment  of  a  policy  of  assurance  at 
fraudulent  and  void  against  creditors 
under  13  Eliz.  c.  5,  the  policy-moneys 
having  been  received  by  the  assignee 
and  remaining  in  his  hands,  but  in- 
vested on  mortgage  and  capable  of  being 
traced,  the  Court  hcu  jurisdiction  to  grant 
an  interlocutory  injunction  restraining 
the  assignee  from  receiving  or  dealing  with 
the  mortgage  deht  without  Hie  leave  of  ihi 
Court,  or  to  appoint  an  interim  receiver, 
in  order  to  secure  the  property  untU  the 
trial  of  the  action^  for  the  benefit  of  the 
creditors, 

A  testator  having  in  1853  and  1889 
effected  two  policies  of  assurance  on  his 
own  life  for  999^.  19«.  and  500^.,  assigned 
them  respectively  in  1890  and  1894  (al- 
though the  latter  having  been  taken  out 
in  the  name  of  the  assignee  was  sufEident 
by  itself  to  pass  the  title  to  the  moneys 
recoverable  thereunder)  to  his  niece,  the 
defendant  Mrs.  Dalzell,  then  Miss 
Livingston.  Notice  of  the  assignments 
was  duly  given  to  the  assurance  company. 


Digitized  by 


Google 


Vol.  68. 


CHANCERY  DIVISION. 


391 


MouATT,  In  re. 

The  testator  died  on  April  11,  1895.  The 
policy-moneys  were  received  on  Mrs. 
Dalzell's  behalf  by  her  brother,  and  in- 
vested by  him  on  mortgage.  The  testa- 
tor's will  was  proved  on  June  6,  1895, 
after  the  moneys  had  been  received.  His 
estate  proved  insolvent.  This  action  was 
brought  by  the  plaintiffs  on  behalf  of 
themselves  and  all  other  creditors  of  the 
testator  for  administration  of  the  testator's 
estate,  and  claiming  that  the  assignments 
were  void  under  13  Eliz.  c.  5,  and  asking 
for  the  relief  granted  by  Courts  of  equity 
in  such  cases. 

This  was  a  motion  that  Mrs.  Dalzell 
might  be  ordered  to  pay  the  moneys 
received  under  the  policies  into  Court  or, 
in  the  alternative,  that  a  fit  and  proper 
person  might  be  appointed  until  the  hear- 
ing of  the  action  or  further  order  to 
receive  the  two  sums  of  999/.  19^.  and 
500/.  When  the  motion  was  brought  on, 
the  plaintiffs  by  their  counsel  offered  to 
accept  from  Mrs.  Dalzell  an  undertaking 
that  she  would  not  receive  the  moneys 
due  on  the  mortgage  or  deal  with  them 
without  notice  to  the  plaintiffs.  Mrs. 
Dalzell,  however,  did  not  thiok  fit  to  give 
the  undertaking,  and  insisted  that  there 
was  not  any  jurisdiction  in  the  Court  to 
grant  an  injunction  or  appoint  a  receiver. 

Upjohn,  Q.C,  and  T.  U,  Watson,  for 
the  plaintiffs. — Assuming  that  the  plain- 
tififs  can  make  out  a  prima  facie  case  to 
succeed  at  the  trial,  they  ought  to  have 
the  fund  secured  for  them.  The  Court 
has  jurisdiction  to  secure  it.  This  case 
is   very   different  from  Lister  v.  Stvhbs 

[l890].^ 

Jenkins,  Q.C.,  and  Dunham,  for  Mrs. 
Dalzell. — ^There  is  no  fund.  It  has  gone. 
The  settlement  is  voidable  only,  and  stands 
till  set  aside.  The  right  to  set  aside  the 
deed  is  an  asset  of  the  testator — the  chose 
in  action,  not  the  property.  The  pro- 
perty has  to  be  recovered  before  it  becomes 
an  asset.  If  the  deed  is  set  aside  while 
the  property  is  in  the  hands  of  the  as- 
signee, the  creditor  recovers  the  specific 
property.  But  it  is  not  so  if  the  assignee 
nas  parted  with  it.  There  is  no  authority 
that,  if  a  deed  voidable  under  13  Eliz. 
c.  5  is  set  aside,  the  person  who  succeeds 
(1)  59  L.  J.  Ch.  570 ;  45  Ch.  D.  1. 


may  follow  the  property  into  the  hands 
of  any  one  to  whom  it  has  come,  or  that 
he  has  more  than  a  right  against  the 
assignee  personally.  The  principle  of 
Lister  v.  Htubhs  ^  governs  this  case.  Cases 
under  the  statute  are  not  within  a  prin- 
ciple founded  on  the  doctrine  of  trusts. 

Borthunck,  for  the  executrix  of  the  tes- 
tator.— It  has  never  been  held  under  the 
statute  of  Elizabeth  that  an  assignee 
under  a  deed  held  void  is  a  trustee  for 
the  creditors.  The  highest  right  of  the 
plaintiff  is  to  rank  as  a  creditor  of  the 
estate. 

Upjohn,  Q.C,  in  reply,  referred  to 
Shears  v,  Rogers  [i832j^  and  Shee  v. 
French  [i857].^ 

Stirlino,  J.  (after  stating  the  facts). — 
It  is  clear  that  the  statute  of  Elizabeth  con- 
fers certain  rights  on  creditors  which  are 
capable  of  being  enforced,  and  have  been 
enforced  at  law  in  reported  cases — see 
Maddever,  In  re ;  Three  Towns  Banking 
Co.  V.  Maddiver  [1884].''  The  effect  of 
the  statute  is  that,  as  against  creditors, 
an  assignment  within  it  is  void  both  at 
law  and  in  equity,  and  the  property  which 
is  the  subject-matter  of  the  assignment  is 
to  be  treated  as  the  property  of  the  testator 
at  the  time  of  his  death — see  Bethel  v. 
Stanhope  [i699]*  and  Shears  v.  Rogers,'^ 
In  the  latter  case  Mr.  Justice  Littledale 
says  that  the  creditors  "  had  a  right  to 
the  property  which  the  deed  purported 
to  convey,  and  might  enforce  that  right  at 
law.  The  assignment  was  void  as  soon  as 
the  creditors  claimed  to  treat  it  as  such, 
though  not  until  then."  And  Mr.  Justice 
Paterson  points  out  that  the  assignee,  by 
intermeddling  with  the  property  i^ter  the 
death  of  the  assignor,  becomes  an  executor 
de  son  tort,  and  dbargeable  by  the  creditors 
in  respect  of  the  property  taken  by  him 
under  the  assignment.  This  view  was 
approved  by  Vice-Chancellor  Kindersley 
in  Shee  v.  French?  But  the  rights  of 
creditors,  though  legal,  can  be  made  avail- 
able in  Courts  of  equity.  Thus  there  are 
many  cases  in  which  the  Court  of  Chancery, 

(2)  I  L.  J.  K.B.  89 ;  .3  B.  &  Ad.  362. 

(3)  3  Drew.  716,  nih  nam.  Bus  v.  French, 
26  L.  J.  Ch.  317. 

(4)  63  L.  J.  Ch.  998 ;  27  Ch.  D.  623. 

(5)  Cro.  BUz.  810. 
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prior  to  the  Judicature  Act,  assisted  cre- 
ditors by  giving  equitable  remedies  which 
were  not  available  in  Courts  of  law.  For 
example,  there  are  many  instances  in 
which,  after  the  death  of  a  debtor,  deeds 
void  under  the  statute  have  been  set  aside 
at  the  instance  of  creditors,  and  the  pro- 
perty comprised  therein  administered  for 
their  benefit — see,  for  example,  Adamea  v. 
-ffoitoi  [1868]  «  and  T<»f/hry.Coenen[iS7sy 
The  Court  seems  to  have  adopted  the  same 
course  with  reference  to  property  consti- 
tuting assets  of  this  description  as  is  taken 
with  regard  to  other  assets  by  the  Court, 
such  as  legal  assets — as,  for  example,  rents 
of  real  estate  descended  or  devised  in  cases 
where  specialty  creditors  have  a  right  at 
law  or  under  the  statute  to  payment  out 
of  such  lands.  In  these  cases  the  Court 
has  protected  all  their  rights  and  adminis- 
tered the  legal  assets  by  directing  a  sale 
of  so  much  of  the  lands  as  was  necessary 
to  satisfy  the  debts.  The  whole  subject  is 
discussed  by  Ix>rd  Cottenham  in  Pimm  v. 
Inaall  [i849].* 

The  question  is  whether  there  has  been 
such  a  change  in  the  nature  of  the  assets 
as  to  prevent  the  Court  giving  any  relief 
before  judgment.  It  was  said — indeed,  it 
was  not  disputed  in  argument — that  if  the 
Court  found  the  fund  existing  in  specie  it 
might  lay  its  hand  on  it  at  the  trial  and 
apply  it  for  the  benefit  of  creditors.  And 
— again  before  trial — it  was  not  disputed 
that,  if  the  fund  so  existed,  the  Court 
might  intervene  to  secure  it  for  the  benefit 
of  creditors.  But  it  was  said  that,  being 
invested  on  mortgage,  the  fund  had  been 
intercepted,  and  that  all  that  the  creditors 
were  entitled  to  was  a  judgment  at  the 
trial  that  the  assignee  should  make  good 
to  the  creditors  the  amount  received.  No 
doubt  funds  of  this  sort  could  not  be  fol- 
lowed into  the  hands  of  a  bona  fide  pur- 
chaser for  value  without  notice.  Whether 
the  assignee  is  regarded  as  an  executrix 
de  son  tort  or  as  dealing  with  the  fund  in 
her  own  right,  a  bona  fide  alienation  for 
value  without  notice  would  prevent  the 
fund  being  followed.  But  there  is  no  such 
alienation  in  this  case.    The  fund  remains 

(6)  L.  R.  6  Eq.  468,  473. 

(7)  1  Ch.  D.  636. 

(8)  19  L.  J.  Ch.  1 ;  1  Mac.  &  G.  449 ;  1  Hall 
&  Tw.  487 


in  the  hands  and  under  the  control  of  the 
assignee,  and  can  be  traced.  I  fidl  to  see 
why  the  jurisdiction  of  the  Court  to  secure 
it  for  the  benefit  of  the  creditors  should 
be  ousted.  According  to  the  law  as  ex- 
pressed in  the  cases  to  which  I  Lave 
referred,  the  assignments  become  void  8o 
soon  as  the  creditors  claim  to  treat  them 
as  such  ;  therefore  the  property  comprised 
ceases  (as  against  creditors)  to  be  the 
property  of  the  assignee  and  becomes 
assets  for  payment  of  the  creditors  in 
such  a  way  that  creditors  have  a  legal 
right  to  be  paid  out  of  those  assets.  Why, 
then,  in  a  proper  case,  should  not  the 
Court  interfere  to  secure  the  property  for 
the  benefit  of  the  creditors  1 

Again,  if  the  assignee  is  to  be  regarded 
as  an  executrix  de  son  tort^  there  is  joris- 
diction,  I  apprehend,  in  a  properly  con- 
stituted action — the  legal  personal  repre- 
sentative is  here  as  a  party — ^to  restrain 
her  from  dealing  with  assets  under  her 
control  to  the  prejudice  of  the  persons 
legally  entitled  till  judgment  is  delivered. 
The  only  case  which  was  cited  against  this 
was  Lister  v.  Stubbs.^  The  basis  of  the 
decision  in  that  case  was  that  until  jadg- 
ment  was  given  the  money  in  the  hands 
of  the  defendant  could  not  be  treated  as 
the  money  of  the  plaintiff.  It  seems  to 
me  that  is  quite  a  different  case  fi:t>m 
the  present.  Here,  according  to  the  law 
as  stated  by  Mr.  Justice  LitUedale,  the 
assignments  became  void  when  the  cre- 
ditors asserted  their  claim,  and  thence- 
forward a  legal  right  on  the  part  of  the 
plaintiffs  to  have  their  debts  satisfied  out 
of  the  fund  existed. 

It  seems  to  me,  therefore,  that  there  is 
jurisdiction  to  secure  the  fund  for  the 
benefit  of  the  creditors,  and  the  defendant 
ought  not  to  be  allowed  either  to  receive 
the  mortgage-money  or  to  deal  with  the 
mortgage  without  the  leave  of  the  Court. 

Solicitorfl— CoUyer-Bristow,  Russell,  Hill  &  Co., 
for  plaintiffs;  Oldham,  Clabbom  8c  Co., for 
respondents. 

[Reported  hy  Arthur  Lawrettce,  ^.t 
BaTrister^'Laro. 
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KICHOLL  V.  EPPINQ 
URBAN  COUNCIL. 


Stibling,  J. 

1 

April] 

Local  Government — Insufficient  Privy — 
Jurisdiction  of  Local  AuthorUy  to  Require 
Water-doset-^Public  Health  Act,  1875  (38 
(k  39  Vict.  0.  55),  s.  36. 

Under  section  3Q  of  the  Public  Health 
Acty  1875,  the  local  aiUhority  has  power  to 
order  the  conversion  of  an  insufficient  privy 
into  a  tvater-closet, 

St.  Luke's,  Middlesex,  Vestry  v.  Lewis 
(31  L.  J.  M.C.  73  ;  1  B.  &  S.  865) 
applied. 

The  plaintiff  was  the  owner  of  four 
cottages  which  were  let  to  tenants  and 
rated  at  from  3^.  15«.  to  4:1.  each. 

Each  cottage  had  a  privy  attached 
to  it. 

On  May  25  the  defendants'  inspector 
made  reports  to  the  defendants  as  to  each 
of  these  cottages.  It  appeared  that  he 
had  considered  the  case  of  each  cottage 
separately,  and  the  report  as  to  each  was, 
mutatis  mutandis,  as  follows :  *'  In  pur- 
suance of  section  36  of  the  Public  Health 
Act,  1875, 1  have  the  honour  to  report  to 
you  that  on  the  18th  day  of  May,  1898,  I 
examined  the  house  occupied  by  Joseph 
Sells  in  Hemnal  Street,  within  the  said 
district " — the  defendants'  district — "  and 
found  that  the  said  house  was  without 
a  sufficient  water-closet,  earth-doset,  or 
privy.  I  therefore  recommend  that  notice 
be  forthwith  given  to  the  owner  of  the 
said  house  requiring  him  within  the  space 
of  six  weeks  to  provide  for  the  said  house 
a  sufficient  water-closet." 

On  the  same  day  each  report  was  read 
at  a  meeting  of  the  defendant  council,  at 
which  the  inspector  was  present  and  was 
consulted  as  to  each  report. 

Thereupon  on  August  19  the  council 
caused  notices  to  be  served  on  the  plain- 
tiff in  the  following  terms  :  '*  Take  notice 
that  the  urban  district  council  of  Epping, 
in  the  county  of  Essex,  being  satisfied  on 
the  report  of  their  Inspector  of  Nuisances, 
dated  May  25,  1898,  that  the  house 
above-described  is  without  a  sufficient 
water-closet  and  earth-closet,  or  privy, 
hereby  require  you,  in  pursuance  of  the 
provisions  of  the  Public  Health  Act,  1875, 
Vol.  68.— Chako. 


to  provide  for  the  said  house  within  tbe 
space  of  six  weeks  from  the  service  upon 
you  of  this  notice  a  sufficient  water-closet. 

"If  the  above  notice  is  not  complied 
with  within  the  time  aforesaid,  the  urban 
council  of  Epping  may,  at  the  expiration 
of  such  time,  do  the  work  required  to  be 
done,  and  recover  the  expenses  incurred 
in  so  doing  in  the  manner  provided  by  the 
said  Act." 

The  plaintiff  was  willing  to  put  the 
privies  into  proper  order,  but  not  to 
substitute  water-closets ;  and  accordingly, 
the  notices  not  being  complied  with,  the 
defendants  proceeded,  in  compliance  (as 
they  alleged)  with  their  statutory  powers, 
to  do  what  was  necessary  as  expressed  in 
the  notices. 

This  action  was  brought  by  the  plaintiff 
to  restrain  the  defendants  from  so  doing. 

The  action  now  came  on  upon  motion 
for  an  interlocutory  injunction. 

Upjohn,  Q.C.,  and  P,  F,  S.  Stokes,  for 
the  plaintiff. — On  the  construction  of 
section  36  of  the  Public  Health  Act, 
1875,*  the  question  of  efficiency  of  accom- 
modation rests  with  the  local  autho- 
rity and  the  question  of  the  kind  of 
accommodation  with  the  owner.  The 
Legislature  contemplates  that  privies  shall 
exist — sections  42  to  44.  The  elaborate 
provisions  of  section  91,  sub-section  2,  for 
abating  a  nuisance  arising  out  of  privies 
and  punishing  the  offender  would  be  be- 
side the  question  if  under  section  36  the 
local  authority  could  do  away  with  privies 

(1)  The  Public  Health  Act,  1875,  s.  36,  pro- 
vides :  *'  If  a  hoase  within  the  district  of  a  local 
authority  appears  to  such  authority  by  the  re- 
port of  their  survejor  or  inspector  of  nuisances 
to  be  without  a  sufficient  water-closet  earth- 
closet  or  privy  and  an  ashpit  furnished  with 
proper  doors  and  coverings,  the  local  au- 
thority shall,  by  written  notice,  require  the 
owner  or  occupier  of  the  house,  within  a 
reasonable  time  therein  specified,  to  provide  a 
sufficient  water-closet  earth-doset  or  privy 
and  an  ashpit  furnished  as  aforesaid,  or  either 
of  them,  as  the  case  may  require. 

<*  If  such  notice  is  not  complied  with,  the  local 
authority  may,  at  the  expiration  of  the  time 
specified  in  the  notice,  do  the  work  thereby  re- 
quired to  be  done,  and  may  recover  in  a  sum- 
mary manner  from  the  owner  the  expenses 
incurred  by  them  in  so  doing,  or  may  by  order 
declare  the  same  to  be  private  improvement 
expenses.  .  .  ." 
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altogether  at  its  own  will.  "  The  Legis- 
lature has  nowhere  condemned  the  use  of 
the  privy  system  " — per  Lord  Russell  of 
Killowen,C.J.,in  jBfl6mc«  v.Laahey  [l898V 
Therefore,  the  first  question  is,  has  the 
local  authority,  acting  under  section  36,  a 
power  where  there  is  an  existing  privy  to 
do  more  than  require  that  it  should  he 
sufficient  in  every  respect,  and  no  power 
to  require  the  owner  to  substitute  a 
water-closet  % 

Another  question  is  one  of  fact.  The 
plaintiff  alleges  that  the  local  authority  is 
acting  under  a  general  plan  of  doing 
away  with  privies  altogether,  and  sub- 
stituting water-closets.  The  question  of 
efficiency  is  one  tor  the  local  authority 
subject  to  a  right  of  appeal  to  the  Local 
Government  Board — Wood  v.  Widnea 
Corporation  [l898].'  The  notice  in  the 
present  case  is  wrong  in  that  it  did  not 
give  an  option.  Wood  v.  Widnea  Cor- 
poration^  is  a  clear  authority  in  the 
plaintiff's  favour  on  the  general  question 
of  the  construction  and  equally  on  the 
question  of  fact.  The  defendants  will  ask 
the  Court  to  dispose  of  the  question  by 
reference  to  a  different  statute.  The 
language  of  section  81  of  the  Metropolis 
Management  Act,  1855,  to  which  they 
will  refer,  is  something  like  that  of  the 
Act  of  1875.  But  the  authorities  on  one 
section  only  confuse  if  applied  to  the 
other.  There  have  been  conflicting  opi- 
nions on  the  construction  of  section  81 — 
Tinkler  v.  Wandsioorth  Board  of  Works 
[1858],*  where  Knight-Bruce,  L.  J.,  was  of 
opinion  that  it  did  not  give  the  local 
authority  power  to  require  a  water-closet 
where  there  was  a  privy  before,  and 
Turner,  L.  J.,  simply  assumed  that  the  Act 
did  authorise  it,  but  decided  against  the 
local  authority  on  the  ground  of  a  general 
scheme.  The  defendants  will  also  rely  on 
St.  Luke^s,  Middlesex,  Vestry  v.  Lewis 
[1862].^  That  decision  turned  on  the  dis- 
cretion of  the  authority  to  do  one  or 
"  either  "  of  the  matters  specified  in  the 
Act  of  1855.  That  is  not  the  language  of 
the  Act  of  1875,  and  there  is  such  a  dif- 
ference between  the  two  enactments  that 

(2)  68  L.  J.  Q.B.  65,  57. 

(3)  67  L.  J.  Q.B.  254;  [1898]  1  Q.B.  463. 

(4)  27  L.  J.  Ch.  842 ;  2  De  G.  &  J.  261. 

(5)  31  L.  J.  M.C.  73;  1  B.  5c  8.  865. 


the  decision  is  of  no  assistance.  The  de- 
fendants have  therefore  exceeded  their 
powers. 

Macmorranf  Q.C,^  and  Parkyrij  for  the 
defendants. — ^When  once  the  local  autho- 
rity have  properly  determined  that  the 
accommodation  is  insufficient,  it  is  for 
them  to  determine  what  is  to  be  put  in 
its  place.  If  they  act  oppressively  in  their 
requirements  the  Act  gives  a  right  to 
appeal  to  the  Local  Government  Board 
(section  268),  and  it  is  to  that  board  the 
question  must  be  referred.  The  defen- 
dants would  have  no  power  to  give  notice 
in  pursuance  of  any  general  system  for 
the  abolition  of  privies  and  the  substitu- 
tion of  water-closets.  That  has  never 
been  done  since  the  decision  in  Tinkler 
v.  Wandsworth  Board  of  Works.*  The 
derk  to  the  defendant  council  knows  of  no 
resolution  or  motion  to  that  effect,  and 
there  is  no  evidence  as  to  any  general 
scheme.  The  report  of  the  surveyor,  on 
which  these  proceedings  are  based,  is  a 
detailed  one  of  each  of  these  properties,  so  it 
is  clear  that  each  case  has  been  considered. 
The  words  of  the  Metropolis  Management 
Act,  1856,  and  of  the  Public  Health  Act, 
1875,  are  exactly  the  same  so  fiu*  as  the  re- 
quirements are  concerned,  "  to  provide  a 
sufficient  water-closet  (earth-closet)  or 
privy  and  (an)  ashpit,  or  either  of  them." 
In  Wood  V.  Widnes  Corporation  *  the  local 
authority  not  merely  required  the  substi- 
tution of  a  closet  for  a  privy,  but  also  the 
substitution  of  a  particular  kind  of  a«Jom- 
modation,  and  both  the  Divisional  Court 
and  the  Court  of  Appeal  held  they  coidd 
not  do  that.  It  was  not  disputed  that 
there  was  power  to  require  a  closet  to  be 
substituted  for  a  privy  in  a  proper  case. 
Section  91  has  nothing  to  do  with  the 
present  question;  it  has  reference  to 
abatement  of  nuisances  and  orders  of 
Justices  in  such  cases — Whiiaker  v.  Derby 
Urban  Authority  [l885].«  The  second 
part  of  section  36  of  the  Act  of  1875  is 
the  only  respect  in  which  it  differs  from 
the  corresponding  section  in  the  Act  of 
1855,  but  the  meaning  in  both  cases  is  the 
same.  This  is  the  first  time  the  point  baa 
been  raised  since  St.  Litke\  Middle9ex, 
Vestry  v.  Lewis.^ 

(6)  55  L.  J.  M.O.  8. 
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[They  also  referred  to  Bobinaan  v. 
Sundeiiand  Corporation  [l898lJ] 

Upjohn,  Q.C.J  in  reply. — ^The  authorir 
ties  are  nob  of  much  assistance.  The 
question  is  one  of  construction  of  the  Act. 

Cur.  adv,  wU. 

Stirling,  J.  (after  stating  the  facts). — 
It  was  admitted  that  the  plaintiff  cannot 
in  this  Court  impeach  the  report  of  the 
inspector,  and  that,  if  he  has  any  ground 
of  complaint  in  respect  of  it,  his  course  is 
to  appeal  to  the  Local  Government  Board 
under  section  268  of  the  Act.  Two 
objections  were,  upon  the  motion,  raised 
to  the  proceedings  of  the  defendants. 
One  was  that,  it  was  said,  the  local  autho- 
rity were  acting  in  pursuance  of  a  general 
scheme  to  introduce  water-closets  in  place 
of  privies  without  exercising  a  discretion 
as  to  the  exigencies  of  each  particular 
case,  as  is  required  by  the  statute.  This 
objection  was,  however,  abandoned,  and 
rightly,  in  my  opinion,  not  insisted  on  in 
the  reply.  The  other  objection  was  that 
the  defendants  had  no  authority  to  re- 
quire the  plaintiff  to  provide  a  water- 
cloBet  instead  of  a  privy.  The  determi- 
nation of  that  question  depends  on  section 
36  of  the  Act.^  [His  Lordship  read  sec- 
tions 35  and  36.]  It  is  clear  that  the 
Legislature  has  not  prohibited  the  erec- 
tion of  privies.  The  question  is  whether, 
the  inspector  having  found  an  existing 
privy  to  be  insufficient,  the  local  authority 
have  power  to  require  the  owner  to  pro- 
vide a  sufficient  water-closet,  subject,  of 
course,  to  his  right  of  appeal  to  the 
Local  Grovemment  Board,  similar  to  that 
which  admittedly  exists  as  to  the  suffi- 
ciency of  the  existing  accommodation. 
The  important  words  in  the  section  are 
''  or  either  of  them,  as  the  case  may 
require."  The  plaintiff  contends  that  "  or 
either  of  them  "  simply  refers  to  *'  privy 
and  an  ashpit."  The  defendants  say  the 
words  extend  to  the  three  matters  men- 
tioned in  the  section — namely,  water- 
closety  earth-closet,  and  privy  (and  ashpit). 
In  my  opinion,  looking  at  the  matter  of 
construction,  the  words  *'  or  either  of 
them,  as  the  case  may  require,"  have  not 
the  narrow  meaning  contended  for  by  the 

(7)  78L.T.194;  «8J.P.2I6. 
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plaintiff.  Reasons  were  given  why  I 
should  not  deal  with  the  section  in  what 
appears  to  me  to  be  its  natural  construc- 
tion. But  before  I  deal  with  this  I  ^vill 
refer  to  some  authorities. 

There  is  no  case  which  is  exactly  in 
point,  but  several  have  been  referred  to. 
Wood  V.  Widnea  CorporcUion^  has  refer- 
ence to  a  different  issue.  In  that  case 
the  local  authority  was  not  content  to 
limit  the  notice  to  requiring  ^'  a  sufficient 
water-closet,"  but  had  called  upon  the 
owner  to  provide  a  water-closet  of  a  par- 
ticular kind.  It  was  held  that  the  local 
authority  had  exceeded  its  jurisdiction, 
and  that  the  owner  was  entitled  to  pro- 
vide any  kind  of  water-closet  provided  it 
was  sufficient.  That,  therefore,  was  a 
different  case  from  the  present  one,  and 
the  remarks  of  the  Judges  who  decided 
that  case  seem  to  me  to  have  reference  to 
that  case  and  not  to  the  question  which  I 
have  to  decide.  Reference  was,  however, 
made  to  decisions  on  the  provisions  of  the 
Metropolis  Management  Act,  1885,  sec- 
tion 81  of  which  is  in  very  similar  terms  to 
the  provisions  of  the  Public  Health  Act, 
1 875.  It  begins  by  saying  that  it  shall  not 
be  lawful  to  erect  any  house  without  a  suffi- 
cient water-closet  or  privy  and  ashpit,  and 
then  follows  a  provision  similar  to  that  of 
section  36  of  the  Act  of  1875,  that,  if  a 
house  shall  be  without  a  sufficient  water- 
closet  or  privy  and  ashpit,  the  local  autho- 
rity shall  give  notice  requiring  the  pro- 
vision of  a  sufficient  water-closet  or  privy 
and  ashpit,  "  or  either  of  them,  as  the 
case  may  require."  These  last  words  are 
the  same  as  are  in  section  36.  But  the 
words  which  follow  in  the  second  part  of 
the  section  are  different.  They  are,  that 
if  the  notice  is  not  complied  with  it  shall 
be  lawful  for  the  local  authority  to  cause 
to  be  constructed  *'  a  sufficient  water-closet 
or  privy  and  ashpit,  or  either  of  them,  or 
do  such  other  works  as  the  case  may 
require,"  and  to  recover  the  expenses. 
Tluit  provision  has  been  the  subject- 
matter  of  two  decisions.  In  Tinkler  v. 
Wandsworth  Board  of  Works  ^  Lord  Jus- 
tice Knight-Bruce  expressed  an  opinion 
that  the  local  authority  was  not  entitled 
under  the  Metropolis  Management  Act 
to  direct  what  ought  to  be  provided  in  the 
place  of  defective  accommodation.  He 
2f2 
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says :  "  Remarkable  as  some  of  the  pro- 
visions of  that  Act  seem  to  me  to  be,  I  am 
of  opinion,  that  they  do  not  deal  with 
rights  of  property  in  such  a  way  as 
the  defendants  contend  that  they  do,  nor 
can  I  find,"  in  the  statute,  "  any  warrant 
for  what  the  defendants  have  been  at- 
tempting and  now  insist  on."  Lord 
Justice  Turner  abstained  from  expressing 
an  opinion  on  the  point,  but  gave  his 
decision  on  the  ground  that  the  local  au- 
thority was  acting  in  pursuance  of  a 
general  scheme.  He  says,  "  Whether 
this  conclusion  is  well  founded  and 
whether  the  powers  given  by  this  Act  are 
such  as  that  no  abuse  of  them  could  be 
committed  which  would  warrant  the  inter- 
ference of  this  Court,  I  do  not  intend  to 
give  any  opinion  whatever,  for  the  defen- 
dants' argument  plainly  rests  on  the 
hypothesis  that  the  case  falls  within  the 
Act,  and  I  am  of  opinion  that  this  case 
does  not  &11  within  it."  And  he  bases 
his  judgment,  as  I  have  said,  on  the  view 
that  the  local  authority  was  acting  on  a 
general  scheme  without  exercising  a  dis- 
cretion in  each  particular  case.  These 
decisions,  therefore,  are  different  from  the 
present  case. 

The  question  came  before  the  Court 
of  Queen's  Bench,  consisting  of  Chief 
Justice  Cockburn  and  Mr.  Justice  Wight- 
man  and  Mr.  Justice  Crompton,  in 
St,  Ltike*8,  Middlesex,  Vestry  v.  Levna,^ 
where  it  was  unanimously  held  that  the 
Metropolis  Management  Act  did  confer  on 
the  local  authority  the  power  which  was 
claimed.  All  the  Judges  relied  on  the 
latter  part  of  the  section  in  the  Act 
under  consideration,  which  differs  from 
that  which  I  have  to  consider.  But  in 
arriving  at  their  conclusion  they  lay  stress 
upon  the  words  "or  either  of  them,  as 
the  case  may  require."  Chief  Justice 
Cockburn  points  out  reasons  why  the 
Legislature  may  have  thought  fit  to  en- 
trust such  a  power  to  the  local  authority. 
He  says,  "  On  the  part  of  the  vestry  it  is 
urged  that  they  were  right  in  holding 
that  the  privies  attached  to  these  houses 
were  insufiicient :  while  the  contention  of 
the  respondent  is,  that  although  the  vestry 
might  have  directed  him  to  alter  those 
privies  so  as  to  make  them  suf&cient, 
they  could  not  order  water-closets  to  be 


put  up  in  the  place  of  them.  I  do  not 
see  that  such  is  the  necessary  effect  of  the 
language  of  the  Act :  quite  the  contrary. 
Power  is  given  to  the  vestry  ibc,  to  cause 
to  be  constructed  a  sufficient  water-closet 
or  privy,  *  or  either  of  them ' ;  which  last 
words  seem  very  strong  to  shew  that  if 
the  fact  is  once  established  that  there  is 
an  insufiicient  privy,  they  are  to  have 
authority  to  order  a  water-closet  or  privy 
in  the  alternative."  The  two  other  Judges 
say  the  same.  The  Chief  Justice  goes  on 
to  give  reasons  why  it  is  right  and  proper 
that  such  power  should  be  vested  in  the 
local  authority.  The  abuse  of  such  a 
power,  it  will  be  remembered,  is  guarded 
against  by  the  right  of  appeal  to  the 
Local  Government  Board. 

Before  me  the  point  was  relied  on  that 
I  ought  not  to  act  upon  the  view  of  the 
defendants,  because  to  do  so  would  be  to 
interfere  with  rights  of  property.  That 
consideration  must  be  regarded.  In  St. 
Luke' 8,  Middlesex,  Vestry  v.  Lewis  ^ 
Chief  Justice  Cockburn  points  out  why 
the  fact  of  such  interference  should  not 
deter  the  Court  from  giving  effect  to  the 
words  at  the  end  of  the  clause  in  the  Act 
of  1855.  Although  the  language  of  the 
Public  Health  Act  differs  from  that  of  the 
Metropolis  Management  Act,  if  under  sec- 
tion 36  of  the  former  Act  notice  is  given 
in  the  exact  words  of  the  section — that  is, 
"  to  provide  a  sufficient  water-closet,  earth- 
closet  or  privy,  and  an  ashpit,  or  either  of 
them  " — ^still  the  power  which  is  given  to 
the  local  authority  is  to  do  the  work  by 
the  notice  "  required  to  be  done,"  so  that 
the  discretion  as  to  the  precise  work  to  be 
executed  would  ultimately  rest  with  the 
local  authority.  It  could  not  be  con- 
tended that  the  local  authority,  having 
given  the  notice  in  that  form,  would  not 
be  entitled  to  do  the  work  in  such  way  a» 
they  might  think  fit.  It  was  also  said 
against  the  view  of  the  law  contended  for 
by  the  defendants  that,  if  the  owner  pro- 
vided accommodation  in  accordance  with 
section  35,  he  might  in  a  year  or  so,  or 
less,  be  compelled  under  section  36  ^  to- 
provide  accommodation  in  accordance  with 
that  section.  This,  however,  could  onlj 
happen  in  one  of  two  events— either  oifc 
the  local  authority  finding  the  acoommO' 
dation  provided  to  be  insufficient,  or  that- 
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the  circumstances  of  the  case  required 
another  kind  of  accommodation .  In  either 
case  the  owner  would  have  his  right  of 
appeal  to  the  Local  Government  Board. 

On  the  whole,  although  the  enactment 
of  the  Public  Health  Act  is  not  so  clear 
as  that  of  the  Metropolis  Management 
Act,  I  think  the  language  is  sufficiently 
so;  and  I  accordingly  hold  that  the 
vestry  has  the  authority  which  it  claims, 
and  the  motion  therefore  fails. 


Solicitors — Pownall  &  Co.,  agents  for  R.  D. 
Trotter,  Epping,  for  plaintiff;  Bobbins, 
Billing  k  Co.,  agents  for  G.  J.  Creed,  Epping, 
for  defendants. 

{jReparted  by  Arthur  Za/wrence,  Esq., 
JJarritter-at'Law, 


[IN  THE   COURT  OF  APPEAL.] 
lilNDLEY,  M.R. ' 
^IGBT,  Ii.J. 
ROMEB,  L.J.         ^      PERRINS  V.  BELLAHT. 

1899. 

April  22. 

Trustee — Breach  of  Trust — Relief  from 
Personal  LiahUity  —  "  Honestly  and 
reasonably''— Judicial  Trustees  Act,  1898 
(59  d:  60  Vict.  o.  35),  «.  Z— Married 
Woman — Costs, 

An  action  was  brought  to  make  trustees 
responsible  for  selling  settled  leaseholds^ 
wherry  the  income  of  the  plaintiff,  who 
was  entitled  to  a  moiety  of  the  rents  during 
her  life,  was  diminished.  The  trustees  had 
7U>  power  to  sell  the  leaseholds,  but  sold  them 
'Under  the  erroneotts  view,  sanctioned  by 
iheir  solicitors,  Hiat  they  had  stich  a  power. 
The  trustees  did  not  take  counseTs  opinion 
or  apply  to  the  Court  for  directions, 
and  before  discovering  their  mistake  they 
had  entered  into  contracts  which  would 
"have  made  an  application  to  the  Court  use- 
less. The  sale  would  have  been  a  proper 
one  in  other  respects  if  the  trustees  had  in 
fcuct  possessed  a  potoer  of  sale: — Held 
^affirming  decision  of  Kekewich,  J.,  67 
L.  J.  Ch.  649 ;  [1898]  2  Ch.  521),  that  the 
trustees  had  acted  ^^  honestly  and  reason- 
ably,"  cmd  must  be  relieved  from  personal 
Uahility. 


An  appeal  by  a  married  woman  wiU,  if 
it  fails,  be  dismissed  with  costs  in  the  usual 
way. 

Appeal  from  Kekewich,  J.  (reported 
67  L.  J.  Ch.  649 ;  [1898]  2  Ch.  521). 

By  a  voluntary  settlement,  dated 
October  23,  1879,  Elijah  Bamett  assigned 
to  trustees  {inter  alia)  twelve  leasehold 
houses  for  the  respective  residues  then 
unexpired  (which  ranged  from  fifty-two  to 
seventy-three  years)  of  the  several  terms 
of  years  under  which  the  premises  were 
then  held  upon  trust  to  pay  the  income 
thereof  to  his  wife,  Charlotte  Bamett,  for 
her  life,  and  afcer  her  death  to  his 
daughters,  Eliza  Bamett  and  Alice  Mary 
Bamett,  during  their  lives  in  equal  shares, 
with  remainders  to  their  children.  The 
settlement  contained  a  power  to  vary  in- 
vestments, which  was,  however,  alleged 
to  refer  only  to  a  sum  of  2,000Z.  com- 
prised in  the  settlement.  It  contained 
no  power  of  revocation,  nor  any  power 
enabling  the  trustees  to  sell  the  lease- 
holds. 

In  1882  a  deed  was  executed  between 
the  same  persons  as  were  parties  to  the 
settlement,  by  which  it  was  agreed  that 
the  trustees  should  have  power  to  sell  the 
leaseholds. 

Elijah  Bamett  died  in  1888  and  Char- 
lotte Bamett  in  1895.  Alice  Mary 
Bamett  married  F.  H.  Perrins  in  1890, 
and  had  two  infant  children.  The  other 
tenant-for-life,  Eliza  Bamett,  was  still 
living.  On  the  death  of  Mrs.  Barnett  the 
trustees  were  called  upon  to  pay  600^.  for 
estate  duty,  and  by  the  advice  of  their 
solicitors  consulted  a  surveyor  with 
reference  to  the  condition  of  the  lease- 
holds, in  order  to  raise  the  money  by  a 
sale.  He  reported  that  the  houses  were 
in  a  bad  condition,  and  not  fit  to  be  held 
by  trustees.  The  trustees  did  not  take 
counsel's  opinion  or  apply  to  the  Court  for 
directions,  but  assumed  that  they  had 
power  to  sell,  and  the  houses  were 
accordingly  sold  by  auction,  when  nine 
purchasers  out  of  eleven  accepted  the  title 
and  two  objected  to  it.  This  objection  was 
upheld  by  Kekewich,  J.,  on  a  vendor  and 
purchaser  summons.  Mrs.  Perrins  wrote 
a  letter  objecting  to  the  sale,  but  took  no 
further  steps.    This  action  was  afterwards 
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brought  by  her  and  her  infant  children  by 
their  father  as  next  friend  against  the 
trustees  and  Eliza  Bamett  claiming  {inter 
tUia)  a  declaration  that  the  trustees  had 
committed  a  breach  of  trust  in  selling 
the  houses,  and  thus  diminishing  Mrs. 
Perrins'  share  of  the  income,  an  enquiry, 
and  that  the  trustees  might  be  ordered  to 
make  good  the  loss. 

Kekewich,  J.,  relieved  the  trustees  from 
personal  liability,  and  ordered  the  plaintiffs 
to  pay  the  costs  of  the  action. 

The  plaintiffs  appealed. 

The  effect  of  the  evidence  taken  at  the 
trial  is  stated  in  the  judgment  of 
Lindley,  M.R. 

BramweU  Davis,  Q.C.y  and  G,  E,  Tyrrell^ 
for  the  appellants. — It  cannot  be  denied 
that  the  trustees  committed  a  breach  of 
trust.  That  point  was  decided  on  the 
summons,  and  there  was  no  appeal. 

[Wcurrington,  Q,C. — Kekewich,  J.,  de- 
cided on  the  summons  that  the  trustees 
had  no  power  of  sale,  so  they  could  not 
raise  the  point  at  the  trial ;  but  they  do 
propose  to  raise  it  on  the  appeal.l 

There  was  no  power  of  sale  in  the  settle- 
ment, and  that  could  not  be  altered  by  the 
deed  of  1882.  The  trustees  no  doubt 
carefully  considered  the  advisability  of 
selling  the  leaseholds  with  a  view  to  the 
benefit  of  the  estate  as  a  whole,  but  they 
did  not  take  into  consideration  the 
interest  of  the  tenant  for  life  nor  their 
own  power  to  sell.  Their  reason  for 
selling  was  that  the  leaseholds  were  not 
proper  investments.  If  it  was  necessary 
to  sell  any  of  the  leaseholds  to  raise  the 
estate  duty,  the  trustees  should  only  have 
flold  one  or  two.  They  ought  to  have 
applied  to  the  Court  for  directions  as 
soon  as  the  appellants  objected  to  the  sale. 
If  they  had  done  so,  the  answer  must  have 
been  that  there  was  no  power  to  sell. 
They  did  not  even  take  counsel's  opinion. 
This  was  not  by  any  means  a  trifling 
matter,  as  was  the  case  in  Grindey,  In  re  ; 
Clews  V.  Grindey  [l898],^  and  Kay, In  re; 
MosUy  V.  Keyworth  [l897].^ 

Warrington,  Q.C,  and  S.  B.  L.  Bruce, 
for  the  trustees,  and  BardmveU,  for  Eliza 
Bamett,  were  not  called  upon. 

(1)  67  L.  J.  Ch.  624 ;  [1898]  2  Ch.  593. 
(Y)  66  L.  J.  Ch.  759;  [1897]  2  Ch.  518. 


LiNDLET,  M.R. — I  do  not  think  there 
is  any  ground  whatever  for  differing  firom 
the  view  taken  by  the  learned  Judge  in 
the  Court  below  of  the  application  to  this 
case  of  that  extremely  beneficial  enactment 
which  is  contained  in  section  3  of  the 
Judicial  Trustees  Act,  1896.  That  there 
has  been  a  breach  of  trust  in  this  case  is 
obvious  to  any  lawyer  who  has  gone  through 
the  documents  and  attended  to  the  j&u^tsas 
closely  as  we  have,  and  as  the  learned 
Judge  in  the  Court  below  did.  But  what 
does  it  come  to  after  all  ?  There  was  a 
voluntary  settlement  of  leaseholds  ;  bat  I 
will  not  go  into  the  details  of  that  settle- 
ment, because  nothing  turns  upon  it. 
There  is  no  clause  either  authorising  the 
settlor  to  revoke  or  vary  the  trusts,  nor  is 
there  any  clause,  when  you  look  into  it 
carefully,  to  authorise  the  trustees  to  sell 
those  leaseholds,  because,  although  there 
is  a  clause  which  upon  a  hasty  glance 
might  mislead  a  person,  when  you  look  at 
it  with  reasonable  care  you  find  that  there 
is  no  power  to  sell.  It  seems  to  me  that 
the  settlor  found  that  out  himself,  because 
in  October,  1882,  he  executed  another  deed 
expressly  giving  the  trustees  power. 
There  again,  as  lawyers,  we  know  that, 
framed  as  the  original  deed  was,  although 
it  was  a  voluntary  deed,  he  could  not 
make  that  alteration.  It  would  not  strike 
everybody  that  he  had  no  power  to  do  it, 
but  that  is  the  law. 

There  was  no  breach  of  trust  as  long  as 
the  settlor  lived  nor  as  long  as  his  wife 
lived.  She  died  in  February,  1895,  and 
then  some  estate  duty  had  to  be  raised, 
and  the  question  was  how  best  to  raise  it. 
Tlie  trustees  went  to  their  solicitors  natur- 
rally  enough,  and  there  was  a  discussion, 
not  only  about  the  600Z.  which  had  to  be 
raised,  but  about  the  trust  property 
generally,  and  they  were  advised  that 
there  was  a  power  to  sell.  It  was  a 
mistake  made  by  the  solicitors,  who  had 
put  a  wrong  construction  upon  the 
original  settlement  and  upon  the  legal 
effect  of  the  document  of  1882.  How- 
ever,  they  thought  that  there  was 
power  to  sell,  and  they  told  their  clients  so» 
That  was  with  reference  more  particularlj 
to  the  600Z.  Then  they  talked  about  the 
estate  generally.  The  necessity  for  raiODg 
the   600Z.  was  the  occasion  of  aeeking^ 
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advice.  They  were  told  that  they  had 
better  obtain  a  report  from  a  competent 
man,  and  they  did  so.  He  reported  upon 
the  twelve  houses  that  they  were  a  very 
undesirable  property  for  trustees  to  retain. 
The  solicitors,  under  the  impression  that 
there  was  power  to  sell,  advised  a  sale,  and 
theproperty  was  sold.  It  ultimately  turned 
out  that  two  of  the  purchasers  objected  to 
complete  their  purchase;  and  upon  a 
vendor  and  purchaser  summons  it  was 
held — I  do  not  say  wrongly  held,  but 
rightly — that  there  was  no  power  to  sell. 
Of  course,  the  purchasers  could  not  be 
compelled  to  take  the  property.  On  the 
other  hand,  a  great  many  of  the  purchasers 
either  took  the  risk  of  that  or  did  not  care 
about  it,  or  thought  there  was  power  to 
sell.  There  is  a  little  difficulty  about  it, 
because  certainly  there  was  power  to  sell 
enough  to  raise  6002.  There  is  no  question 
at  all  about  that,  but  which  particular 
houses  would  be  hit  by  the  blot  might 
give  rise  to  some  little  trouble. 

Now  it  becomes  important  to  bear  in 
mind  that  the  present  plaintiff,  Mrs. 
Perrins,  was  aware  of  the  advertisement 
for  sale  which  was  published  on  March  17, 
1895.  She  objected  to  it,  and  the  trustees 
gave  her  the  answer  which  has  been  read 
m  Mr.  Bellamy's  letter  of  April  2.  The 
sale  took  place  on  May  10,  and  if  she  had 
wished  to  prevent  the  sale  it  was  quite 
open  to  her  to  commence  an  action  against 
the  trustees  to  stop  it,  but  she  did  nothing 
of  the  sort.  The  sale  took  place,  and  no 
writ  was  issued  until  May  11, 1897.  Then 
she  and  her  husband  took  out  a  writ 
seeking  to  get  rid  of  the  trustees  because 
they  were  unfit  persons  to  remain  trustees, 
and  asking  that  they  should  be  made 
liable  for  the  loss  of  income  which  she  had 
sustained  by  reason  of  the  sale  of  these 
houses.  Before  1896  she  would  have 
succeeded  in  making  these  unfortunate 
trustees  liable  for  that  loss — a  very  hard 
state  of  the  law,  and  one  which  shocked 
one's  sense  of  humanity  and  sense  of  fair- 
ness. That  was  brought  to  the  atten- 
tion of  Parliament  in  1896,  and  Par- 
liament relaxed  it  deliberately.  [His 
liordship  read  section  3  of  the  Ju£cial 
Trustees  Act,  1896.]  That  throws  upon 
the  Court  the  extremely  difficult  and 
responsible  task  of  saying,  ''You,  a 
trustee,  have  committed  a  breach  of  trust, 


but  at  the  same  time  under  the  circum- 
stances, having  regard  to  your  having  acted 
honestly  and  reasonably  and  fairly,  you 
shall  be  excused,''  according  to  the 
language  of  the  Act — ^that  is,  "  We  are  of 
opinion  that  it  is  not  a  case  in  which  you 
ought  to  be  held  liable  to  make  good  the 
loss." 

fTow  we  have  to  consider  what  was 
done  here.  That  there  was  honesty  is 
plain  enough ;  that  there  was  reasonable- 
ness to  my  mind  is  absolutely  plain  when 
we  consider  the  £axst8  to  which  I  have 
alluded.  As  to  not  applying  to  the  Court 
for  advice,  I  apprehend  that  the  words 
were  put  in  in  order  to  give  the  trustees 
an  answer  to  the  argument  which  is  sure 
to  be  urged — "Oh,  you  ought  to  have 
applied  to  the  Court.''  It  is  said  that 
they  ought  to  have  applied  to  the  Court 
at  all  events  when  the  purchasers  raised 
their  objection,  if  not  before.  Suppose 
they  had  done  so,  what  could  the  Court 
have  done  ?  They  would  have  been  in  a 
difficulty ;  and  what  could  the  Court  have 
done  to  get  them  out  of  it  ?  I  do  not  see 
what  they  could  have  gained  by  coming 
to  the  Court.  The  Court  would  not  have 
extricated  them  from  their  difficulty,  and 
I  do  not  think  there  was  anything  unrea- 
sonable in  completing  the  piu^hases  with 
those  who  were  willing  to  complete.  Of 
course  they  had  to  submit  to  the  con- 
sequences of  having  entered  into  an 
invalid  contract  for  sale  with  respect  to 
those  persons  who  took  the  objection  and 
persisted  in  it. 

I  cannot  conceive  a  case  to  which  this 
Act  is  applicable  if  this  is  not  one.^ 
There  is  honesty,  there  is  reasonableness, 
and  everything  in  fiivour  of  the  trustees 
except  unfortunately  that  they  committed 
the  breach  of  trust.  It  was  not  to  their 
personal  advantage.  I  have  not  the 
slightest  doubt  that  it  was  a  most  judicious 
breach  of  trust — that  is  to  say,  if  you  look 
at  the  interests  of  the  reversioners  as  well 
as  to  the  interests  of  the  tenant  for  life— 
and  there  is  not  one  trustee  in  a  thousand 
or  one  business  man  in  a  thousand  who 
might  not  have  done  likewise.  This  is 
precisely  one  of  those  cases  in  which  we 
are  enabled  and,  being  enabled,  we  ought 
to  say  that  the  trustees  are  entitled  to 
this  protection. 

The  appeal  will  be  dismissed  with  costs^ 
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BiGBT,  L.J. — I  am  of  the  same  opi- 
nion.    I  remember  well  in  my  early  days 
eases  in  which,  there    having  been  in- 
advertent breaches  of  trust  involving  no 
moral  blame,  the  consequences  were  viedted 
upon  the  trustees.     It  was  said,   '*  The 
Court  of  Chancery  was  open  to  you,  and 
if  you  chose  to  incur  the  risk  of  gt>ing  on 
without  asking  the  direction  of  the  Court 
you  must  take  the  consequences.''    That 
wius  the  only  excuse  that  I  can  remember 
for  the  very  hard  orders  against  trustees, 
and  it  shocked  the  conscience.    Now  all 
that  has  been  altered.    A  trustee  is  not 
now  entitled  as  of  course  to  obtain  the 
direction  of  the  Court.    He  cannot  get  rid 
of  his  responsibility.     He  cannot,  except 
at  the  risk  of  having  to  pay  the  costs  of 
the  proceedings,  approach  the  Court  at  all. 
That  is  such  a  change  that  no  possible 
excuse  was  left   for  those  old  decisions 
which  were  so  hard  in  many  cases  upon 
trustees.     That  has  been  remedied  to  a 
great  extent,  or,  to  put  it  in  another  way, 
the  Court  is  entitled  to  remedy  it  in  a 
proper  case.     The  question  is  no  longer  a 
question  of  breach  of  trust — if  trustees 
have  not  committed  a  breach  of  trust  they 
cannot  be  made  liable — but  it  is  what  is  to 
take  place  when  they  have  committed  a 
breach  of  trust.    That  the  trustees  in  this 
case  have  committed  a  breach   of  trust 
cannot,  when  we  look  with  great  care  into 
the  documents  under  which  they  were 
acting,   be  doubted;  and  amongst  other 
things  against  which  they  are  to  be  pro- 
tected   is    the  omission    to    obtain    the 
directions  of  the  Court.     The    question 
which  we  have  to  determine  is,  have  they 
behaved    honestly  1      Undoubtedly    they 
have.     No  one  pretends  to  say  anything 
to  the  contrary.     When  they  went  to 
their  solicitors,  we  have  it  in  evidence 
that  the  solicitors  considered  and  arrived 
at  a  conclusion  upon  the  question  whether 
they  had  power  to  sell  or  not.     Whether 
they  said  in  so  many  words,  "  We  advise 
you    that  you  have  power  to  sell,"  or 
whether  they  allowed  them  to  go  on,  on 
the  assumption  that  they  had  power  to 
sell,  to  my  mind  makes  no  difference  at 
all.    The  deed  was  of  a  nature  to  impress 
a^  person  who  did  not  very  carefully  con- 
sider it  with  the  idea   that  there  was 
power  to  sell.    There  was  a  document  of 
1882  in  which  the  voluntary  settlor  gave 


that  power  in  so  many  words  ezpresdy 
and  clearly,  and  I   presume  thooe  who 
drew  that  deed  thought  that  of  import- 
ance, as  the  solicitors  employed  by  the 
trustees  in  this  case  manifestly  did.   They 
took  it  into  consideration  and  came  to  the 
conclusion  that  they  had  power.    What 
did  the  trustees  do !    As  regards  the  first 
proposal  to  sell  some  of  the  houses,  the 
question  does  not  appear  to  have  entered 
the  minds  of  any  of  them ;  and  when  they 
went  on  to  discuss  the  question  of  the 
other  houses,  their  solicitors  told  them 
they  must  get  the  opinion  of  a  competent 
surveyor  on  that  subject,  and  a  letter  was 
written  which  shewed  them,  I  think,  very 
conclusively  that  if  they  had  power  (and 
they  were  all  assuming  it)  they  ought  to 
sell.     Of  course  they  were  wrong.    Did 
they  act  honestly)     I    say   Yes.     Did 
they  act   reasonably!     I    say    Yes    to 
that.    And  ought  they  to  be  fiurly  ex- 
cused?    I  say  Yes  to  that  also.    Then 
it  is  a  case  in  which  the  discretion  which 
is  left  to  us  ought  to  be  exercised.    If  we 
come  to  the    conclusion  that  they    are 
within  the  Act,  I  think  we  are  bound  to 
give  them  the  relief  which  the  Act  gives. 

BoifER,  L.J. — I  agree,  and  I  cannot 
usefully  add  anything  to  what  has  been 
said. 

WarringUmj  Q,C,,  asked  for  an  order  in 
the  form  usual  in  the  case  of  married 
women. 

LiNDLEY,  M.B. — ^We  do  not  make  the 
distinction  in  the  Appeal  Court  We 
have  thought  about  it  frequently  in  ap- 
peals from  the  Divorce  Court  where 
married  women  were  concerned.  We 
dismiss  this  appeal  with  costs  only. 


Solicitors— H.  Tyrrell  k  Son,  agents  for  J.  B 
Clarke  k,  Co.,  Birmingham,  for  appellants; 
Oamlen  k  Bordett,  agents  for  Oottrell  k 
Son,  Birmingham,  for  respondents. 

[Reported  iy  H,  C,  Jloper,  JBtq 
Barritter'Ot'Znw. 
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NOBTH,  J. 

1899 
April  20, 


Settlement  — Validity —  Ooneideratian — 
Prohibited  JUarriage  —  Deceased  Wife* a 
JSister. 

By  a  eetilement  executed  in  contemplation 
of  marriage  between  the  eetUor  and  his 
deceased  tvife's  sister,  the  settlor  gave  her  a 
life  interest  in  property  which  was  thereby 
vested  in  trustees.  The  ceremony  of  mar- 
riage was  gone  through,  and  after  the 
settlor's  death  the  trustees  applied  to  have  it 
determined  wheUier  the  rents  of  the  property 
were  payable  to  the  benejiciary  or  to  the 
settlor's  representative: — Held,  that,  the 
consideration  being  illegal,  the  gift  of  the 
iife  interest  failed, 

Ayerst  v,  Jenkins  (42  L.  J.  Ch.  690 ; 
L.  R.  16  Eq.  275)  distinguished  on  the 
ground  that  the  trust  here  was  being  invali- 
dated not  at  the  instance  of  a  person  claim- 
ing through  the  settlor,  but  on  an  applica- 
tion by  trustees  for  the  Court's  direction. 

By  a  settlement  of  April  30,  1873, 
made  between  Bichard  Sloper,  the  defen- 
dant Clara  Probyn,  and  trustees,  reciting 
R.  Sloper's  seisin  of  certain  property,  and 
that  a  marriage  had  been  agreed  upon  and 
was  intended  shortly  to  be  solemnised 
between  R.  Sloper  and  Clara  Probyn,  and 
that  R.  Sloper  was  desirous  prior  to  such 
solemnisation  of  settling  the  property,  the 
same  was  conveyed  to  the  trustees  to  hold 
to  thQ  use  of  R.  Sloper  for  life,  and  from 
and  after  his  decease  ''  to  the  use  of  the 
said  Clara  Probyn  for  and  during  the 
term  of  her  natural  life,  provided  she  shall 
remain  a  widow  and  unmarried,"  with 
remainder  to  R.  Sloper. 

Clara  Probyn  was,  in  &jci,  though  not 
80  deecribed  in  the  settlement,  sister  of  the 
deceased  second  wife  of  R.  Sloper.  In 
March,  1877,  he  went  through  the  cere- 
mony of  marriage  with  her,  and  they  lived 
together  until  he  died  intestate  in 
November,  1891.  His  heir-at-law,  a  son 
by  his  first  wife,  assented  to  the  rents  of 
the  property  being  paid  to  Clara  Probyn. 
He  died  in  September,  1898,  intestate, 
leaving  a  widow,  who  was  his  adminis- 
trator, and  an  infimt  son,  his  heir-at-law. 


In  December,  1898,  the  trustees  of  the 
settlement  took  out  a  summons  against 
Clara  Probyn  and  the  administrator  and 
the  infant  son  of  the  heir-at-law  of  R. 
Sloper,  to  have  it  determined  whether  Clara 
Probyn  was  beneficially  entitled  during 
her  life,  or  for  any  and  what  less  estate,  to 
the  property  comprised  in  the  settlement, 
or  whether,  by  reason  of  her  being  the 
sister  of  the  deceased  wife  of  R.  Sloper, 
the  other  defendants,  or  either  of  them, 
were  beneficially  entitled  thereto. 

It  appeared  that  after  the  death  of  R. 
Sloper  an  agreement  had  been  made,^  in 
1893,  between  Clara  Probyn,  who  had 
taken  out  letters  of  administration  to  his 
estate,  and  his  heir-at-law,  as  to  the  dis- 
posal of  certain  chattels,  part  of  his  estate. 
This  agreement  recited  that  "the  said 
Clara  Probyn  otherwise  Sloper  some  years 
since  went  through  the  ceremony  of 
marriage  with  the  said  R.  Sloper,  but  she 
being  a  sister  of  his  deceased  wife  such 
marriage  was  illegal  and  contrary  to  law." 
This  recital  was  quoted  in  the  judgment. 

Gatey,  for  the  trustees,  stated  the  case. 

Badoock,  for  the  administrator  and 
infiEmt  son  of  the  heir-at-law. — It  is  evident 
that  the  consideration  for  the  settlement — 
namely,  future  cohabitation — was  bad — 
Coiclson  V.  AUison  [i860].*  In  the  cases 
where  bonds  have  been  held  valid,  such  as 
Halt  V.  Pahner  [i844]  *  and  ValUmce,  In 
re  [1884],^  the  continuance  of  cohabitation 
was  no  part  of  the  consideration.  The 
deed  being  void  ab  initio,  the  resulting 
trust  in  favour  of  the  settlor  takes  effect. 

G.  W.  M,  Dale,  for  Clara  Probyn.— The 
settlement  by  R.  Sloper  was  valid  and 
irrevocable,  and  cannot  be  set  aside  in 
fisivour  of  persons  claiming  through  him — 
Ayerst  v.  Jenkins  [iSTs].* 

North,  J.  —  The  settlement  was 
avowedly  made  in  feivour  of  the  sister  of 
the  deceased  wife  of  the  settlor,  and  in 
contemplation  of  his  marriage  with  her. 

[His  Lordship  stated  the  terms  of  the 
settlement,  and  continued :]  The  deed 
would    have    been   perfectly    valid    but 

(1)  2  De  G.  F.  &  J.  621. 

(2)  13  L.  J.  Cb.  352;  3  Hare,  532. 

(3)  26  Cb.  D.  353. 

(4)  42  L.  J.  Ch.  690 ;  L.  B.  16  Eq.  275. 
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ior  the  £Eust  of  her  being  his  deceased 
wife's  sister;  but  it  is  clear  that  the 
parties  were  aware  of  the  illegality  of 
their  intended  marriage,  for  the  agreement 
of  1893,  which  was  signed  by  Clara 
Frobyn,  contains  a  recital  to  this  effect. 
The  settlement  was  clearly  made  in  view 
of  a  marriage  then  agreed  on  and  intended 
between  the  parties.  The  trust  in  favour 
of  Clara  Probyn  is  conditional  on  her 
remaining  "  a  widow  and  unmarried."  It 
was  impossible  that  at  any  time  during 
their  joint  lives  they  could  be  legally 
married.  No  marriage,  therefore,  could 
be  in  contemplation,  and  the  consideration 
was  future  cohabitation.  For  it  is  only 
a  wife  who  can  become  a  widow.  The 
observations  made  by  Lord  Campbell  in 
CatUaan  v.  AUiaon,^  to  which  Lord  Sel- 
bome  referred  in  Ay  erst  v.  Jenkim^^  are 
precisely  in  point.  It  is  true  that  those 
observations  applied  to  the  case  of  a  trans- 
action not  completed,  and  were  said  to  be 
inapplicable  to  a  case  of  a  transaction 
perfected  by  conveyance.  But  the  reason 
for  Lord  Selbome's  decision  was  that  the 
person  claiming  to  set  aside  the  settlement 
was  the  representative  of  the  settlor,  whom 
equity  would  not  have  assisted  to  get  rid 
of  his  own  settlement.  Lord  Selbome,  in 
citing  Rvd/sr  v.  Kidder  [1805],^  a  decision  of 
Lord  Eldon,  said  that  such  a  settlement 
would  be  void  as  against  creditors,  but  he 
held  that  equity  would  not  assist  the  plain- 
tiff. In  the  case  before  me  I  have  not  to 
consider  what  the  position  would  be  if  the 
heir-at-law  of  R.  Sloper,  or  his  infant  heir, 
were  plaintiff.  It  is  the  trustees  of  the 
settlement  who,  finding  that  they  have 
rents  in  their  hands  payable  under  the 
trusts  of  a  settlement,  come  to  the  Court 
asking  to  whom  they  ought  to  be  paid. 
I  can  find  no  estoppel,  such  as  existed  in 
the  case  of  Ayerst  v.  Jenkins,*  against  the 
administrator  and  in&nt  heir,  to  prevent 
the  Court  from  giving  the  assistance  asked 
for. 

I  hold,  therefore,  that  the  trust  in 
fieivour  of  Clara  Probyn  is  illegal  and  can- 
not be  acted  on  by  the  trustees.  The 
rents  must  in  future  be  paid  to  the 
administrator  of  B.  Sloper's  heir-at-law 
as  his  real  representative  under  section  1 

(5)  10  Ves.  360. 


of  the  Land  Transfer  Act,  1897  (60  k  61 
Vict.  c.  65). 


Solicitors— Purkifl  k  Co. ;  E.  &  J.  Mote,  agent 
for  Watkins  &  Co.,  Pontjpool ;  Crowden, 
Vizard  &  Co. 

{Reported  by  H.  F.  Amedros,  Esq., 
Barriater»at-Lan, 


[IN  THE  COURT  OF  APPEAL.] 
LiNDLET,  M.R.  \  CASTNER  KELL- 

RiGBY,  L.J.  I       XER  ALKAil 

Vaughan  Williams,  L. J.  |     co.  v.  com- 

1899.  I      MERCIALBE- 

Feb.  28.  I        VELOPMENT 

March  1,  2,  4,  6,  7,  8.  corpoea- 

April  13,  22.  /     tion. 

Costs — Appeal  —  Shorthand  Notes  — 
PcUent — Particulars  of  Objection — GerH- 
ficate — Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  d:  47  Vict,  c.  57),  «.  29, 
su^'S,  6. 

The  costs  of  copies  of  ehortJiand  notes  of 
evidence  taken  at  the  trial  tvill  be  allowed 
on  an  appeal  where  such  copies  are  neces- 
sary to  enable  the  Court  tofoUow  the  argur 
menL 

Where  the  defendant  fails  to  prove  one  of 
his  objections  to  the  plainiifTs  patent,  ttrf 
his  particulars  of  tluU  objection  are  neces- 
sary for  the  purpose  of  the  trial,  it  is  the 
practice  to  give  him  a  certificate  that  the 
particulars  were  reasonable  and  proper,  so 
that  he  may  get  the  costs  of  them^  although 
the  objection  itself  has  failed. 

Appeal  from  a  decision  of  Bigbam,  J. 
(sitting  for  Byrne,  J.). 

This  was  an  action  for  infringement  of 
a  patent  for  an  apparatus  for  maiking  soda. 
Bj  the  second  of  their  particulars  of 
objections  to  the  plaintiffs'  patent  the  de- 
fendants alleged  want  ofnovelty,  and  gave 
a  list  of  patents  said  to  be  anticipations ; 
but  this  objection  was  not  proved.  The 
third  and  foiu*th  objections  referred  to 
ambiguity  and  insufficiency  of  the  plain- 
tiffs' specification. 

The  trial  of  the  action  in  the  Court 


Digitized  by 


Google 


Vol.  68.] 


CHANCEBY  DIVISION. 


403 


Castneb  Kellneb  Alkali  Co.  v.  Cohhebcial  Development  Cobpobation,  App. 


below  occupied  seven  days.  Bigham,  J., 
decided  in  fiivour  of  the  plaintiffs,  and  the 
defendants  appealed.  On  the  appeal  full 
copies  of  the  shorthand  notes  of  the  pro- 
ceedings at  the  trial  were  supplied  for  the 
use  of  the  Court. 

T.  Terrell,  Q.C,  Aatbury,  Q.C.,  Mac- 
Conkey,  and  «7.  H.  Gray,  for  the  appel- 
lants. 

MouUon,  Q.C.,  Bouefield,  Q.C.y  J.  C. 
Chrahamy  A.  J,  WcUier,  and  Lord  Robert 
Cecily  for  the  plaintifis. 

Their  Lordships  in  considered  judg- 
ments (dieaeniiente  Yaughan  Williams, 
L.J.)  allowed  the  appeal  on  the  ground 
that  the  patent  sued  on  was  invalid, 
because  the  complete  specification  differed 
from  the  provisional  specification,  and  for 
want  of  subject-matter.  The  judgment  of 
Bigham,  J.,  was  accordingly  reversed  and 
entered  for  the  defendants  with  costs,  and 
the  plaintiffs  were  ordered  to  pay  the 
costs  of  the  appeal.  On  the  question  of 
the  costs  of  the  shorthand  notes  and  the 
form  of  the  certificate  of  the  propriety  of 
the  defendants'  particulars  of  objections 
the  Court  reserved  judgment. 

April  22. — LiNDLET,  M.R. — The  appeal 
in  this  case  having  been  allowed  with 
costs,  we  have  to  consider  whether  the 
costs  of  the  shorthand-writer's  transcript 
of  the  evidence  should  be  allowed,  and 
what  certificate  we  ought  to  give  under 
section  29,  sub-section  6  of  the  Patents 
&c.  Act,  1883,^  relating  to  particulars  of 
objections. 

As  regards  the  transcript  of  the  evi- 
dence, it  was  taken  and  referred  to  day 
by  day  in  the  Court  below,  and  three 
copies  of  it  were  really  necessary  to  enable 
the  Court  to  follow  the  argument.  The 
costs  incurred  by  the  appellants  in 
obtaining  not  only  those  copies,  but  also 
such  other  copies  as  were  reasonably  re- 

(1)  The  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  s.  29,  snb-s.  G,  is  as  follows  : 
**  On  taxation  of  costs  regard  shall  be  had  to 
the  particulars  delivered  by  the  plaintiff  and  by 
the  defendant ;  and  they  respectively  shall  not 
be  allowed  any  costs  in  respect  of  any  particular 
delivered  by  them  unless  the  same  is  certified 
by  the  Court  or  a  Judge  to  have  been  proven  or 
to  have  been  reasonable  and  proper,  without 
regard  to  the  general  costs  of  the  case.*' 


quired  for  the  purposes  of  their  appeal, 
ought  therefore  to  be  allowed  them. 

As  regards  the  particulars  of  objec- 
tions, the  defendants  raised  eight  objec- 
tions to  the  plaintiffs'  patent ;  and  the 
second,  which  was  want  of  novelty, 
was  followed  by  a  list  of  patents  said 
to  be  anticipations.  They  were  not  anti- 
cipations, and  the  second  objection  was 
not  proved.  But  a  knowledge  of  the 
patents  enumerated  in  the  list,  with  one 
exception  (Petri's),  was  really  necessary  to 
enable  the  Court  to  understand  the  sub- 
ject-matter to  which  the  patent  related, 
and  the  state  of  knowledge  which  persons 
conversant  with  that  subject  had  at  the 
date  of  the  patent.  We  felt  a  difficulty, 
however,  in  adopting  the  ordinary  form  of 
order  owing  to  the  objection  for  want  of 
novelty. 

The  particulars  to  which  the  Act  refers 
are  not  confined  to  the  objections,  but 
include  whatever  is  stated  will  be  relied 
upon  by  the  party  delivering  them.  The 
specifications  enumerated  under  the 
second  objection  are  particulars  within 
the  meaning  of  the  section  quite  as  much 
as  the  objection  itself ;  and  as  they  (with 
the  exception  of  Petri's)  were  all  reason- 
ably and  properly  mentioned  in  the  defen- 
dants' particulars  of  objections,  we  cannot 
properly  decline  to  certify  in  the  usual 
form  that  the  costs  of  the  defendants' 
particulars  ought  to  be  allowed — see 
Settle/old  V.  Reynolda  [i892],^  except  as 
regards  Petri's  specification  mentioned  in 
number  2.  We  do  not  think  it  necessary 
to  except  numbers  3  and  4,  considering 
the  difi&culty  of  distinguishing  the  costs, 
if  any,  occasioned  by  them  from  the  costs 
occasioned  by  the  other  particulars,  which 
were  all  reasonable  and  proper. 

Having  regard  to  the  language  of  sec- 
tion 29  and  to  our  own  limited  experience 
in  granting  certificates  under  it,  we  have 
thought  it  right  to  consult  our  colleagues 
and  one  of  the  most  experienced  Taxing 
Masters  as  to  the  practice  in  these  cases. 
We  are  informed  that  certificates  under 
section  29  are  always  granted  so  as  to 
secure  to  the  party  delivering  the  parti- 
culars the  costs  of  everything  reasonably 
and  properly  inserted  in  them,  although 
he  may  fail  to  prove  the  specific  objection 
(2)  9  Rep.  Pat.  Cas.  270,  290. 
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under  which  the  detailed  particulars  may 
be  ranged.  The  practice  has  grown  up 
owing  to  the  difficulty  of  doing  justice  as 
regards  costs  in  any  other  way. 

We  were  also  asked  to  stay  execution 
unless  the  defendants'  solicitor  gave  his 
personal  undertaking  to  repay  the  costs  in 
the  event  of  our  decision  being  reversed  in 
the  House  of  Lords.  But  ever  since  J ^^.- 
Gen.  V.  Emerson  [l889]  *  this  Court  has 
said  that  it  will  not  make  any  such  order 
without  some  reason  to  justify  it.  At 
present  there  is  none  in  this  case. 


Solicitors—  Van  Sandau  k  Co.,  agfenta  for  Wright, 
fiecket  k  Co.,  Liverpool,  for  appellants ; 
Baker,  Blaker  &  Haw^es,  for  respondents. 

[Reported  by  JET.  C.  Bnper,  Enq,, 
Barrister-at'Laiv. 


[IN  THE  COURT  OF  APPEAL.] 
LlNDLEY,M.R.  \ 
RiGBY,  L.J.         I 

Collins,  L.  J. 

1899. 
April  24,  25. 

WUl  —  Married  Wo7)ian  —  Assent  of 
Husband  —  Probate — Probate  Registrars 
Rules,  15  and  18. 

Since  the  amended  rules  (15  and  IS)  for 
the  Probate  Registrars  in  non-contentious 
bimness  took  effect — namely ,  on  April  19, 
1887 — a  grant  to  a  husband  of  probate 
of  the  loiU  of  his  wife  does  not  necessarily 
operate  as  an  assent  to  the  toUl  as  a  dis- 
position of  property  which  she  had  no  right 
to  dispose  of  by  wUl  unthout  his  assent. 

Decision  of  Stirling,  J.,  to  this  effect 
(67  L.  J.  Oh.  349;  [1898]  1  Ch.  637) 
affirmed. 

Held,  further,  tha^  upon  the  true  con- 
struction of  the  will  the  property  in  dispute 
was  not  included  in  the  bequest,  and  the 
question  of  assent  did  not  arise. 


ATKINSON,  In  re ;  waller 

V.   ATKINSON. 


Appeal    from    Stirling,    J.    (reported 
67  L.  J.  Ch.  349  ;  [1898]  1  Ch.  637). 
By  her  will  dated  May  6, 1880,  Amelia 
(3)  59  L.  J  Q.B.  192;  24  Q.B.  D.  56. 


Hannah  Atkinson,  the  wife  of  Joseph 
Beaumont  Atkinson,  the  defendant,  de- 
clared as  follows  :  *'  I  give  all  the  personal 
estate  of  which,  by  virtue  of  any  power  or 
authority,  or  of  any  separate  right  of  pro- 
perty or  otherwise  howsoever,  I  am  com- 
petent to  dispose  (including  my  portion 
or  fortune  and  other  interest  (if  any) 
under  the  will  of  my  late  fisither,  James 
Shaw  Taylor),  unto  my  said  husband, 
Joseph  Beaumont  Atkinson,  for  his  own 
absolute  use  and  benefit,  subject  never- 
theless to  the  payment  thereout  of  the 
pecuniary  legacy  hereinafter  bequeathed 
by  this  my  will.  ...  I  bequeath  to  Levina 
Waller,  my  late  father's  sister,  the  sum 
of  ten  thousand  pounds  for  her  own  use 
absolutely  as  her  separate  estate, . .  .  bat, 
if  the  said  Levina  Waller  shall  die  in  my 
lifetime,  I  give  the  same  legacy  or  sum  of 
ten  thousand  pounds  to  such  person  or 
persons  as  at  the  time  of  my  decease  would 
be  her  next-of-kin  and  entitled  to  her 
personal  estate  under  the  statutes  for  the 
distribution  of  the  personal  estate  of  in- 
testates if  she  had  died  immediately  after 
my  decease."  And  the  testatrix  appointed 
the  defendant  sole  executor  of  her  will. 

Levina  Waller  predeceased  the  tes- 
tatrix, who  died  on  February  11,  1892. 
On  May  28  following,  the  will  was  proved 
by  the  defendant  in  general  form,  in 
accordance  with  the  then  practice  of  the 
Probate  Court.  The  net  value  of  her  per- 
sonal estate  was  sworn  at  41,6962.  lis,  Zd. 

Under  the  will  of  J.  S.  Taylor,  the 
testatrix  had  an  interest  over  which  she 
had  no  power  of  disposition,  and  which 
did  not  form  part  of  her  separate  estate, 
and  could  not  be  disposed  of  by  her  will 
without  the  assent  of  the  husband  ;  if  she 
did  not  so  dispose  of  it,  it  passed  to  her 
husband  at  her  death. 

J.  S.  Taylor  died  intestate  as  to  certain 
property,  which  passed  to  Mrs.  Atkinson 
as  his  next-of-kin ;  but  inasmuch  as  she 
was  married  before  1870,  this  did  not 
become  her  separate  estate  under  sec- 
tion 7  of  the  Married  Women's  Property 
Act,  1870.  Her  other  property  was  said 
to  be  of  small  value. 

On  May  6,  1897,  the  plaintiflfe,  who 
claimed  aa  representatives  of  levina 
Waller  to  be  entitled  as  legatees  under 
the  will  of  the  testatrix,  took  out  a  sum 
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mons  for  an  order  for  payment  of  their 
share  of  the  legacy  of  10,000^. ;  and  the 
question  was  whether  the  defendant  had 
assented  to  the  disposition  contained  in 
the  will  so  as  to  bind  himself  as  against 
the  legatees. 

Stirling,  J.,  dismissed  the  summons, 
on  the  ground  that  the  husband  had  not 
by  proving  the  will  in  general  form 
assented  to  the  legacy. 

The  plaintiffs  appealed. 

Butcher,  Q,C.,  and  T,  T.  Methold,  for  the 
appellants. — A  married  woman  cannot  dis- 
pose of  property  which  is  not  her  separate 
property  without  the  consent  of  her 
husband.  Such  consent  may  be  given 
before  or  afber  her  death,  and  when  once 
given  cannot  be  withdrawn — Brook  v. 
Turrier  [i676],^  Maaa  v.  Sheffield  [l846],2 
and  Williams  on  Executors  (9th  ed.), 
vol.  i.  p.  48. 

Proving  her  will  shews  assent  by  the 
husband  to  the  will.  Before  1887  probate 
by  the  husband  was  conclusive  evidence  of 
his  assent.  It  is  not  now  conclusive 
evidence — Price,  In  the  goods  of  [issi],^  and 
Amended  Bules  15  and  18  of  the  Probate 
Kules  in  Non -Contentious  Business  * — but 
coupled  with  other  circumstances  it  is 
some  evidence  of  his  assent.  There  are 
suf&cient  circumstances  here,  including 
the  fact  that  he  proved  his  wife's  will,  to 
shew  that  the  husband  assented  to  it.     If 

(1)  2  Mod.  171. 

(2)  1  Rob.  Bcc.  Rep.  364  ;  10  Jur.  417. 

(3)  56  L.  J.  P.  72  ;  12  P.  D.  137. 

(4)  The  amended  rales  15  and  18  of  the 
Probate  Rules  (Non-contentious  Business),  to 
take  effect  on  April  19, 1887,  provide  as  follows  : 
'*  In  a  grant  of  probate  of  the  will  of  a  married 
woman,  or  of  the  will  of  a  widow  made  during 
coverture,  or  letters  of  administration  with  such 
wills  annexed,  it  shall  not  be  necessary  to  recite 
in  the  grant  or  in  the  oath  to  lead  the  same  the 
separate  personal  estate  of  the  testatrix  or  the 
power  or  authority  under  which  the  will  has 
been  or  purports  to  have  been  made.  The  pro- 
bate or  letters  of  administration  with  will 
annexed  in  such  cases  shall  take  the  form  of 
ordinary  grants  of  probate  or  letters  of  adminis- 
tration with  will  annexed  without  any  exception 
or  limitation,  and  issue  to  an  executor  or  other 
person  authorised  in  usual  course  of  representa- 
tion to  take  the  same ;  a  surviving  husband, 
however,  being  entitled  to  the  same  in  prefer- 
ence to  the  next-of-kin  of  the  testatrix  in  case 
of  a  partial  intesta^." 


a  married  woman  has  no  separate  estate, 
the  proving  of  her  will  by  the  husband 
would  certainly  shew  his  assent. 

Jenkins,  Q.C.,  Stewart-Smith,  and  Dun^ 
for  the  respondent. — On  the  construction 
of  the  will  the  married  woman  did  not  in- 
tend to  dispose  of  the  property  in  question, 
and  there  is  no  question  of  assent.  The 
assent,  even  if  given,  would  not  have  any 
effect  on  property  which  was  not  the  wife's 
under  her  father's  will.  The  doctrine  of 
the  husband's  assent  has  no  application 
to  anything  which  the  husband  could  not 
claim  jure  mariti — Fane,  Ex  parte  [l848].* 
The  husband  did  not  do  anything  here 
which  it  was  not  necessary  for  him  to  do. 
It  was  necessary  that  he  should  take  out 
representation  to  his  wife,  and  he  could 
not  do  that  without  proving  her  will — 
Homfray,  In  the  goods  of  [1887].® 

Butcher,  Q,C.,  in  reply,  referred  to 
Selwood  V.  MUdmay  [i797]*^  and  MilUr  v. 
Travers  [l832].® 

LiNDLBY,  M.R. — I  do  not  think  that 
when  this  case  is  thrashed  out  there  is 
any  real  difficulty  about  it.  The  practical 
question  which  we  have  to  decide  is 
whether  the  plaintiffs  are  entitled  to  a 
legacy  under  this  will  in  the  events  which 
have  happened.  They  base  their  title 
upon  the  construction  of  the  will  of  Mrs. 
Atkinson,  and  upon  the  assent  of  her 
husband  after  her  death  to  the  bequest 
which  she  has  made.  The  testatrix  waa 
married  in  or  before  1868,  and  during 
her  coverture  she  made  a  will  in  the 
ordinary  form  of  a  will  made  by  a  married 
woman.  A  married  woman  in  those  days 
could  not  make  a  valid  will  of  personal 
estate  unless  it  was  settled  to  her  separate 
use  or  unless  she  had  some  power  of  dis- 
position over  it  which  she  could  exercise 
without  the  assent  of  her  husband.  With 
his  assent  she  could  make  a  will,  and  I  do 
not  know  that  the  effect  of  the  assent  is 
better  put  anywhere  than  by  Lord  Selbome 
in  the  case  of  Noble  v.  WiUock  [i873],^ 
where  the  Court  of  Appeal  and  afterwards, 
the  House  of  Lords  had  to  consider  the 

(5)  16  Sim.  406. 

(6)  12P.  D.  138n. 

(7)  3  Ves.  306. 

(8)  1  L.  J.  Oh.  167;  8  Bing.  244, 

(9)  L.  B.  8  Ch.  778. 
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effect  of  the  Wills  Act  on  dispositioiis 
made  by  married  women.  Lord  Selborne 
says  this :  "  What  is  the  doctrine  of  law 
as  to  the  husband's  assent )  As  I  under- 
stand all  the  authorities  and  all  the  eases, 
it  means  neither  more  nor  less  than  this, 
that,  as  to  all  the  property  of  the  wife  of 
which  the  husband  is  purchaser,  which,  if 
reduced  into  possession  daring  the  marri- 
age, becomes  by  law  his,  and  which,  if  it 
remains  not  reduced  into  possession  when 
the,  marriage  is  dissolved  by  the  wife's 
death,  becomes  also  by  law  his  (subject 
indeed  to  the  necessity  of  taking  out 
administration  to  the  wife)  ;  as  to  all  this 
property,  vested  in  him  in  his  marital 
right,  he  may,  if  he  pleases,  waive  his 
right,  and  so  waive  it  as  to  give  effect  to 
a  will  made  by  his  wife  during  the  cover- 
ture in  derogation  of  his  marital  right." 
There  is  a  further  passage  about  the  revo- 
cation of  an  assent.  I  do  not  read  that, 
but  as  I  understand  the  authorities  the 
husband  is  at  liberty  during  the  life  of 
his  wife  to  licence  her  to  make  a  will  and 
to  revoke  that  licence ;  but  if  after  her 
death  he  has  really  assented  to  her  will 
he  cannot  revoke  it. 

Before  Mr.  Justice  Stirling  this  case 
was  argued  upon  the  question  of  the 
assent  of  the  husband ;  the  plaintiffs  re- 
lied mainly  upon  the  ground  that  he  had 
proved  the  will  in  general  form  in  May, 
1892,  and  no  doubt  under  the  old  law 
that  would  have  been  an  assent  to  the 
will.  It  could  not  of  course  affect  the 
construction,  but  it  would  have  been  an 
assent.  The  construction  of  the  will  does 
not  appear  to  have  been  seriously  brought 
to  the  attention  of  the  learned  Judge  or 
discussed.  The  argument  was  based  upon 
the  fact  of  proving  it,  and  the  learned 
Judge  decided,  in  my  opinion  correctly, 
that,  having  regard  to  the  alteration  of 
the  law  in  proving  wills  by  husbands,  the 
mere  fact  that  a  husband  now  proves  his 
wife's  will  in  general  form  does  not  amount 
to  an  assent  to  the  disposition.  Formerly 
it  did,  because  there  were  two  steps  in  the 
probate— there  was  a  probate  as  to  that 
part  which  she  could  dispose  of  without 
his  ajssent,  and  then  there  was  another 
probate  as  to  the  rest.  Now  it  is  all  one. 
The  inference  that  used  to  be  drawn 
before  the  law  was  altered  when  probate 


by  the  husband  amounted  to  an  assent 
can  no  longer  be  drawn,  and  Mr.  Justice 
Stirling's  judgment  on  the  facts  before 
him  appears  to  me  to  be  correct  in  all 
points. 

On  the  appeal,  however,  the  case  has 
been  argued  on  further  materials,  and  we 
have  admitted  a  very  important  letter  of 
October  13,  1893,  which,  taken  incoimec- 
tion  with  the  other  evidence,  raises  a 
rather  strong  inference  that  the  husband 
did  assent  to  this  will.  I  do  not  decide 
that  he  did,  because  we  have  not  given 
the  respondent  an  opportunity  of  explain- 
ing that.  In  the  view  I  take,  it  is  quite 
unnecessary  to  explain  it,  and  I  merely 
say  this — that  as  the  matter  stands  with- 
out explanation,  1  think  I  should  come 
to  the  conclusion  that  there  had  been  an 
assent.  That  letter  was  not  before  Mr. 
Justice  Stirling,  and  the  evidence  of  assent, 
apart  from  probate,  before  him  was  quite 
insufticient  to  establish  an  assent. 

Then  we  come  to  this :  What  is  the 
assent  to,  supposing  that  he  has  assented 
to  the  will  ]  The  will  is  that  of  a  married 
woman  giving  property  in  general  terms 
to  her  husband — I  attach  very  great  im- 
portance to  that — ^subject  to  the  payment 
of  a  legacy  of  10,000t  Is  there  anything 
in  this  will  which,  fairly  construed,  leads 
to  the  view  that  she  was  disposing  of  that 
which  her  husband  would  take  without 
any  disposition  by  her  at  all?  I  cannot 
find  anything  of  that  kind  in  the  will.  I 
do  not  think  she  had  any  idea  that  she 
was  making  a  will  of  property  which 
would  pass  to  her  husband  without  her 
assistance.  She  says :  "  I  give  all  the 
personal  estate  of  which  by  virtue  of  any 
power  or  authority  or  of  any  separate 
right  of  property  or  otherwise  howsoever 
I  am  competent  to  dispose  (including  my 
portion  or  fortune  and  other  interest  (if 
any)  under  the  will  of  my  late  father) 
unto  my  husband  for  his  own  absolute 
use  "  ;  subject  to  this  legacy.  l/ooking  at 
that  language  fiiirly — not  hypercriticaUy 
—-can  I  fairly  come  to  the  conclusion  that 
she  was  thinking  of  disposing  of  property 
which  would  go  to  her  husband  if  she  did 
not  make  a  will!  No;  she  erroneously 
assumed  that  what  she  was  disposing  of 
would  not  otherwise  go  to  her  husband, 
but  that  it  was  propeity  which  she  couU 
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somehow  or  other  dispose  of,  either  because 
it  was  for  her  separate  use  or  in  some  other 
way.  It  appears  to  me  to  be  forcing  the 
lai^uage,  or  putting  an  un&ir  construc- 
tion upon  it,  to  construe  this  as  amount- 
ing to  a  disposition  by  her  to  her  husband 
of  property  which  he  would  take  if  she 
made  no  disposition.  His  assent  cannot 
give  an  effect  to  the  bequest  which  it 
would  not  have  upon  the  true  construction 
of  her  will.  I  cannot  help  thinking  that 
he  assented  upon  the  supposition  that  she 
had  made  a  valid  will,  and  under  an  entire 
misapprehension  of  the  facts.  On  the 
true  construction  of  the  will,  it  appears  to 
me  that  the  plaintiffs  are  not  entitled  to 
this  legacy,  and  the  appeal  ought  to  be 
dismissed  with  costs. 

RiGBY,  L.J.,  and  Collins,  L.J.,  con- 
curred. 

Solicitors — Learoyd,  James  &  Mellor,  agents  for 
Learoyd  Sc  Co.,  Haddersfield,  for  appellants ; 
Busk,  Mellor  Sc  Norrls,  agents  for  Sale,  Seddon 
k  Co.,  Manchester,  for  defendant. 

[Reported  by  H.  C.  Roper^  Esq.^ 
JBdTTigt&r'dt'Iidw, 


JACKSON   V,  NORMANBY 
BRICK   CO. 


[IN   THE  COURT  OP  APPEAL.] 
LiXDLEY,   M.R. 
RiOBY,    L.J. 

Collins,  L.J. 

1899. 

Apiil  2G. 

Mandatory  Injunction — Form  of  Order, 

A  mandaUyry  injunction  directed  to  the 
removal  of  buildings  from,  land  should  ex- 
pressk/  direct  the  buildings  to  be  puUed 
downy  not,  oa  formerli/  was  the  practice^ 
restrain  the  defendant  from  allowing  the 
buildings  to  remain  on  the  land. 

Motion  by  the  plaintiff,  in  pursuance 
of  leave  reserved  to  him  by  the  order  of 
this  Court,  for  an  order  directing  the  de- 
fendants to  pull  down  and  remove  the 
kilns,  chimnejTS,  and  buildings  which  bad 
been  erected  by  them  since  the  commence- 
ment of  the  action  on  certain  land,  being 


part  of  land  comprised  in  a  lease  granted 
by  the  plaintiff  to  the  defendants,  or  for 
such  other  order  as  might  be  necessary 
for  giving  effect  to  the  declaration  that 
had  been  made  in  the  action. 

The  action  was  brought  to  restrain  the 
defendants  from  building  on  the  land  in 
question  contrary  to  the  provisions  of  the 


Kekewich,  J.,  had  decided  that  the  de- 
fendants were  entitled  to  build  without  the 
consent  of  the  plaintiff.  On  appeal  from 
that  decision,  this  Court  declared  that  the 
defendants  were  not  at  liberty  to  build 
without  the  consent  of  the  plaintiff,  and 
gave  the  plaintiff  liberty  to  apply  for  a 
mandatory  injunction  afber  the  expiration 
of  three  months. 

The  present  application  was  made  in 
accordance  with  that  leave. 

Eenshaw,  Q.C,  and  P,  B,  Lambert,  for 
the  motion. 

Warrington,  ^.C, and Ilowland  Jackson, 
for  the  defendants. 

LiNDLEY,  M.R. — ^We  think  that  the 
order  ought  to  be  made.  The  Registrar 
has  called  our  attention  to  the  form  in 
which  orders  of  this  kind  have  hitherto 
generally  been  made — namely,  restraining 
the  defendant  from  allowing  the  buildings 
to  remain  on  the  land ;  but  it  is  much 
better  that  the  Court  should  say  in  plain 
terms  what  it  means,  and  expressly  order 
the  buildings  to  be  pulled  down,  and  that 
is  the  form  which  we  propose  to  adopt. 
The  order  will  be  in  the  terms  of  the 
notice  of  motion. 

RiGBY,  L.J.,  and  Collins,  L.J.,  con- 
curred. 


Solicitors — Huntington  k,  Leaf,  for  plaintiff; 
Jackson,  Jackson  k  Stothart,  agents  for 
Jackson  k  Jackson,  Middlesbrough,  for  de- 
fendants. 

[Reported  hyA,J.  HaU^  Egq,, 
Rarrister-at'Law. 
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MCFABLANE  V,  HULTON 
AND  CO. 


Cozens-Habdy,  J. ' 
1899. 
April 

Contract — Sale  of  Newspaper — ^^  Pub- 
lishing  " — **  Sporting  "  Paper, 

Where  an  agreement  for  the  sale  of  a 
newspaper  provided  thai  the  vendors  would 
not  print  or  publish  any  "  sporting  paper 
or  periodical^'  within  certain  limits  ofspacey 
it  was  held  thaty  within  the  meaning  of  this 
agreemenl,  a  paper  was  "  published  "  when 
and  where  it  was  offered  to  the  public  by 
the  proprietor^  cmd  that  when  copies  of  the 
paper  were  offered  for  sale  or  distribution 
at  more  than  one  office^  the  paper  was 
*^ published"  at  each  office.  Held,  al£X>, 
that  a  paper,  being  merely  a  record  of 
amateur  sports  and  deliberately  excluding 
all  racing  and  betting  intelligence,  was  not 
a  "  sporting  paper  "  within  the  meaning  of 
the  agreement,  although  devoted  to  "sports'* 
in  one  sense  of  t/ie  term. 

The  plaintiff,  who  in  the  year  1886 
purchased  from  the  defendant  Edward 
Hulton  and  another  the  copyright  in 
BelTs  Life  in  London,  and  in  a  book 
entitled  Fistiana,  claimed  an  injunction 
to  restrain  the  defendants  from  publish- 
ing at  68  fleet  Street,  London,  any  sport- 
ing paper  or  periodical.  The  contract 
for  sale,  which  was  dated  May  21,  1886, 
contained  the  foUowing  clauses :  "  (3)  The 
vendors  will  not,  nor  will  either  of  them, 
do  or  suffer  anything  whereby  their  offices 
and  premises  at  31  Bouverie  Street  may 
at  any  time  during  the  term  for  which 
they  are  at  present  entitled  to  the  same 
be  xised  for  the  purpose  of  printing  and 
publishing  any  sporting  paper.  (4)  The 
vendors  will  not,  nor  will  either  of  them, 
print  or  publish,  or  cause  to  be  printed  or 
published,  or  permit  their  or  either  of 
their  n^mes  to  be  used  in  connection  with 
any  sporting  paper  or  periodical  within 
ten  miles  of  Bouverie  Street  aforesaid." 

The  plaintiff  alleged  that  what  the 
defendants  were  doing  was  a  breach  of 
clause  4.  They  carried  on  business  at 
Manchester,  and  were  the  owners  and 
publishers  of  the  Sporting  Chronicle  (a 
daily  paper  published  by  them  before 
1886),  the  Athletic  News  (a  weekly  paper 


also  published  before  1886),  and  the 
Sporting  Chronicle  Weekly  Handicap  Book 
(which  was  started  subsequently  to  1886). 
All  these  papers  were  printed  at  Man- 
chester, where  the  main  office  of  the 
defendants  was.  The  Sporting  Chronicle 
was  printed  at  Manchester  in  time  for  the 
midnight  train  from  Manchester  to  Easton. 
This  midnight  edition  was  often,  if  not 
always,  different  firom  that  which  was  sold 
at  Manchester  in  the  morning,  inasmuch 
as  late  news  arriving  after  midnight  was 
inserted  in  the  Manchester  issue.  Parceb 
of  the  Sporting  Chronicle  thus  printed 
were  sent  together  to  Mr.  Healey,  a  dis- 
tributing agent,  who  received  them  at 
Euston  and  delivered  them  to  the  various 
persons  to  whom  they  were  addressed. 
Amongst  several  parcels  was  one  addressed 
to  the  Sporting  Chronicle,  and  this  was 
delivered  before  business  hours  at  the 
defendants'  office  in  Fleet  Street.  On  the 
days  when  the  two  weekly  periodicals 
were  issued  at  Manchester  they  were 
likewise  included  in  the  parcel.  The 
parcel  thus  delivered  to  the  defendants 
at  their  office  in  Fleet  Street  varied  in  its 
contents,  but  the  average  number  of 
copies  was  stated  to  be  as  follows  :  i^xni- 
ing  Chronicle,  50  to  100  per  day ;  AAletic 
News,  400  to  2,500  per  week ;  Handicap 
Book,  400  to  500  per  week.  These  figures 
represented  only  a  small  proportion  of  the 
total  circulation  of  the  paper.  The  copies 
so  delivered  were  used  partly  for  the  pur- 
pose of  exchange  with  other  papers,  partly 
for  filing,  and  to  a  considerable  extent  for 
sale,  and  mostly,  if  not  entirely,  at  trade 
prices.  The  Sporting  Chronide  and  the 
Athletic  News  had  an  office  in  the  same 
building  as  BelTs  Life  in  Bouverie  Street. 
This  office  was  not  called  a  publishing 
office.  It  was  an  office  at  which  adver- 
tisements were  received  and  other  business 
done,  but  his  Lordship  found  that  sub- 
stantially the  business  done  at  Bouverie 
Street  in  1886  was  business  of  the  same 
nature  as  that  now  done  at  Fleet  Street. 
The  defendants  had  since  moved  twice, 
and  in  the  year  1897,  at  their  present 
office,  at  68  Fleet  Street,  they  caused  to 
be  painted  up  a  notice  to  the  foUow- 
ing effect  :  *'  Sporting  Chronicle  and 
Athletic  News  Advertising  and  Publishingr 
Office." 
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EvBf  Q*G.<,  and  Woodjm^  for  the  plaintiff. 
— ^The  question  is,  what  constitutes  the 
**  publishing  "  of  a  paper  ?  A  paper  is 
"  published  "  when  and  where  it  is  offered 
*to  the  public  for  sale.  The  defendants 
themselves  have  described  their  Fleet 
Street  office  as  a  ''  publishing  "  office.  A 
paper  may  be  published  in  more  places 
than  one,  and  some  papers  are  described  as 
so  published — $,g.  North  British'  Daily 
MaU  and  WeHem  Morning  News,  In  this 
case,  until  the  papers  have  passed  out  of 
Healey's  hands,  the  defendants  have  com- 
plete disposal  of  them. 

Aatbury,  Q.C,  and  Athlon  Cross,  for  the 
defendants. — **  Publishing  "  is  something 
more  than  printing;  it  is  the  bringing 
the  paper  into  existence  as  a  newspaper 
for  the  purposes  of  sale.  ''Publishing" 
here  is  not  the  same  as  in  the  law  of 
libel. 

[EvSj  Q.C.J  referred  to  section  1  of  the 
Newspaper  Libel  and  Registration  Act, 
1881  (4*  &  45  Vict.  c.  60),  and  the  words 
^  printed  in  order  to  be  dispersed.'  ] 

This  Act  must  in  its  definition  refer 
to  papers  printed  and  published  outside 
England  or  Ireland,  say  in  America. 

[Cozens-Hardy,  J. — They  are  yours 
from  the  moment  they  leave  Manchester 
till  they  get  to  Fleet  Street.] 

Healey  is  not  the  defendant's  agent  as 
to  these  parcels.  From  the  moment  they 
are  put  in  the  hands  of  Pickford  &  Co.  for 
transmission  they  belong  to  Healey.  A 
paper  cannot  be  published  at  more  than 
one  place,  except  where  provision  is  made 
for  simultaneous  publication  at  different 
centres. 

[Cozens-Hardt,  J. — Is  it  more  than  the 
plfM^e  where  the  paper  is  offered  by  the 
proprietor  to  the  public  1] 

It  is  **  published  "  once  for  all. 

Then  the  Athletic  News  is  not  a  "  sport- 
ing "  paper  within  the  meaning  of  clause  4 ; 
that  clause  contemplates  ''  sporting  ** 
papers  in  the  sense  of  containing  racing 
and  betting  intelligence :  the  Athletic 
News  is  purely  devoted  to  innocent 
Amateur  sports,  and  for  this  reason  has  a 
2arge  circulation  in  public  schools. 

Cozbns-Hardy,  J.,  after  stating  the 
facts,  said :  The  plaintiff  alleges  that  this 
is  a  breach  of  clause  4  of  the  agreement, 
Vol.  68.--CHANO. 


and  there  are  tviro  questions  which  arise 
for  my  decision.  In  the  first  place,  are 
the  defendants  ''  publishing  "  their  papers 
in  Fleet  Street ;  and,  in  the  second  place, 
is  the  Athletic  News  a  "  sporting  paper  or 
periodical''  within  the  meaning  of  the 
clause! 

What  is  the  meaning  of  "  publishing  " 
a  newspaper)  It  is  plainly  something 
different  from  printing  it.  I  see  no  rea- 
son why  a  newspaper  should  not  be  pub- 
lished in  more  than  one  place.  In  fact, 
my  attention  has  been  called  to  two  well- 
known  newspapers  which  are  expressly 
stated  to  be  published  in  several  towns. 
I  refer  to  the  North  British  Daily  Mail 
and  the  Western  Morning  News,  At  the 
end  of  the  North  British  Daily  Mail  there 
is  printed  the  following  note  :  "  Printed 
by  the  Mail  Newspapers  (Limited),  and 
published  at  Glasgow,  102  to  114  Union 
Street ;  JEdinburgh,  4  St.  Giles  Street ; 
Greenock,  Municipal  Buildings;  Paisley, 
4  County  Place;  London,  190  Fleet 
Street."  And  at  the  end  of  the  Western 
Morning  News  the  following  words  ap- 
pear :  "  Printed  and  published  by  Ernest 
Croft  for  the  Western  Morning  News  Com- 
pany (Limited),  at  the  publishing  offices, 
31  George  Street,  Plymouth;  45  Fore 
Street,  Devonport;  27  High  Street, 
Exeter;  and  10  St.  Nicholas  Street, 
Truro."  It  seems  to  me  that  a  paper  is 
published  when  and  where  it  is  offered  to 
the  public  by  the  proprietor.  Webster's 
definition  of  the  word  is  as  follows :  "  To 
send  forth  as  a  book,  newspaper,  musical 
piece,  or  other  printed  work,  either  for 
sale  or  for  general  distribution."  I  re- 
ceived, at  the  request  of  both  parties, 
evidence  from  persons  engaged  in  the 
newspaper  trade  as  to  the  meaning  of 
the  word  "publish."  I  doubt  whether 
such  evidence  was  admissible,  and  it  was 
so  conflicting  that  it  in  no  way  assisted 
me.  I  have  endeavoured  to  ascertain  the 
meaning  of  the  word  irrespective  of  thi»' 
evidence,  and  I  have  come  to  the  conclu- 
sion that  where  a  newspaper  proprietor 
has  two  offices,  one  in  Manchester  and 
the  other  in  London,  at  each  of  which  he 
offers  for  sale  or  distribution  copies  of  his 
paper,  the  paper  is  "  published  "  at  each 
office.  I  cannot  forget  that  the  defen- 
dants themselves  described  their   Fleet 
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Street  office  as  a ''  publishmg  office  " ;  and 
although  this  circumstance  would  not 
suffice  to  make  it  a  publishing  office  if  it 
were  clearly  not  so,  I  think  in  a  case  of 
doubt  it  is  not  unreasonable  to  hold  that 
the  defendants  have  rightly  described 
what  they  do  in  Fleet  Street.  It  can 
make  no  difference  that,  since  action 
brought,  they  have  painted  out  the  words 
^*  publishing  office."  It  follows  that,  in  my 
judgmenb,  the  defendants  are  acting  in 
breach  of  clause  4  of  the  agreement.  It  was 
contended  by  counsel  on  the  part  of  the 
defendants  that  it  was  not  competent  to 
the  plaintiff  to  assert  this  right  after 
such  a  lapse  of  time,  and  particularly 
after  some  correspondence '  which  took 
place  in  1891,  but  I  cannot  follow  this 
argument. 

It  remains  to  consider  whether  the 
Athletic  News  is  a  "sporting  paper" 
within  the  meaning  of  clause  4.  The 
covenant  was  for  the  protection  of  the 
copyright  and  goodwill  of  the  papers 
which  were  sold,  and  regard  must  be  had 
to  this  circumstance  in  interpreting  the 
dause.  Now  the  Athletic  News  contains 
no  racing  intelligence  and  no  betting  odds, 
and  is  merely  a  record  of  amateur  sports, 
such  as  cricket,  football,  cycling,  running, 
&c.  It  in  no  way  resembles  BeWs  Life  or 
the  Sporting  Life,  It  appeals  to  a  differ- 
ent section  of  the  public.  It  undoubtedly 
is  devoted  to  "sports"  in  one  sense  of 
the  word,  but  upon  the  whole  I  do  not 
think  that  a  paper  which  deliberately  ex- 
dudes  all  racing  and  betting  intelligence 
is  a  "  sporting  paper  "  within  the  meaning 
of  clause  4.  The  result  is  that  I  must 
grant  an  ioj  unction  as  prayed,  so  £Eur  as 
the  Sporting  Chronicle  and  the  Handicap 
Book  are  concerned,  but  the  injunction 
will  not  extend  to  the  Athletic  News,  And 
the  defendants  must  pay  the  costs  of  the 
actioD. 

Solicitors— W.  "Butcher,  for  plaintiff;  R.  B. 
Wheatly,  Son  &  Co.,  agents  for  Cobbett, 
Wheeler  &  Co.,  Manchester,  for  defendants. 

[Beported  hy  F,  Gould,  Egq,, 
Barrigter-at-Laiv, 


North,  J, 
1899. 
March  16. 


a,  J.        -) 
9.  [ 

,  17,  21. ) 


FOSTER  V,  BORAX  CO. 


Company  —  Dehenturea  —  Floating  Se- 
curity— Sale  of  Undertaking — Injunction, 

The  power  of  a  company^  which  has 
issued  debentures  operating  as  a  footing 
security,  to  deal  with  its  property  in  the 
ordinary  course  of  business,  does  not  extend 
to  a  sale  of  the  whole  of  its  property  wiih- 
out  making  provision  for  tihe  scUisf action 
or  discharge  of  the  debentures,  and  such  a 
sails  win  be  restrained  hy  injunction  at  the 
instance  of  a  debenture-holder. 

Action  by  a  debenture-holder,  claiming 
on  behalf  of  himself  and  all  others  the 
holders  of  debentiu*es  of  the  defendant 
company  to  restrain  the  defendants  from 
carrying  out  a  proposed  sale  of  their  pro- 
perty, undertaking,  and  assets  to  another 
company  without  first  making  due  pro- 
vision for  the  satisfaction  and  discharge  of 
the  said  debentures,  and  also  claiming 
consequential  relief  for  the  enforcement  of 
the  debentures  against  the  assets. 

The  defendant  company  had  issued  a 
series  of  mortgage  debentures,  constituting 
a  floating  charge  on  their  undertaking,  to 
the  amount  of  295,200^.,  of  which  the 
plaintiff  held  11,000Z. 

In  1898  the  defendant  company,  in 
pursuance  of  a  power  of  amalgamation 
and  of  sale  contained  in  its  memorandum 
of  association,  entered  into  an  agreement 
with  the  promoter  of  a  new  company — 
the  Borax  Consolidated,  Lim. — for  the 
sale  of  its  business,  undertaking,  property, 
and  assets  as  and  from  Octobar  1,  1898, 
the  consideration  being  100,000/.  in 
debenture  stock,  150,000/.  in  preference 
shares,  and  70,000/.  in  ordinary  shares  of 
the  new  company,  and  the  discharge  of  its 
outstanding  liabilities;  and  the  business 
of  the  defendant  company  was  to  be 
deemed  to  be  carried  on  until  completion 
on  behalf  of  the  new  company. 

The  share  capital  of  the  new  company 
as  incorporated  consisted  of  1,400,000/., 
divided  into  60,000  ordinary  shares  of 
10/.  and  80,000  cumulative  preference 
shares  of  10/.  The  company  had  also 
created  first  mortgage  debenture  stock  to 
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the  amotint  of  1 ,000,000^.  The  stock  and 
shares  payable  to  the  defendant  company 
under  the  agreement  for  sale  were  part  of 
these  issues.  Holders  of  debentures  of 
the  defendant  company  to  the  amount  of 
26,650^.  had  consented  to  the  proposed 
sale  to  the  new  company,  and  there  were 
other  holders  to  the  extent  of  197,150^. 
who  had  not  expressed  an  opinion  thereon. 
The  plaintiff  objected,  and  now  moved  for 
an  interim  injunction  to  restrain  the  sale. 

Vernon  Smith,  Q.C,  and  Clauson,  in 
support  of  the  motion. — On  the  company 
parting  with  its  assets,  debenture-holders 
are  entitled  to  enforce  their  security — 
HtMttck  V.  Helms  [i887]  ^  and  Government 
Stock  <£v.  Investment  Co.  v.  Manila  Rail- 
way [1896].*  Where  the  security  for  the 
debentures  is  in  jeopardy  the  Court  will 
interfere — M^MaJkon  v.  North  Kent  Iron- 
toorks  Co,  [l89i],^  Edwcurds  v.  Standard 
EoUing-Stock  Syndicate  [i892],^  and  Vic- 
toria Steamboats,  In  re  [l896].^  And  the 
assent  or  dissent  of  the  other  debenture- 
holders  does  not  affect  the  plaintiff's 
right  to  sue,  as  a  majority  could  not  bind 
the  minority — Bromley  v.  Smith  [l826],® 
Williams  v.  Sabnond  [l856],^  and  Burt  v. 
British  Nation  Life  Assurance  Association 
[1859].» 

Swinfen  Body,  Q.C.,  and  P.  B.  Abra- 
ham, for  the  defendant  company. — The 
agreement  with  the  new  company  is 
within  the  defendants'  powers — New  Zea- 
land Gold  Extraction  Co,  v.  Peacock  [i893]  ® 
— and  the  debenture  stock  and  shares  in 
the  new  company,  which  form  a  proper 
consideration,  wOl  be  the  security  for  the 
debentures — Cotton  v.  Imperial  dec.  Agency 
Corporation  [i892].*<^  The  existence  of 
debentures  as  a  floating  security  does  not 
prevent  a  company  from  dealing  with  its 
assets  in  due  course  of  business — WiOmott 
V.  London  Celluloid  Co.  [i886]  ^*  and  Rohson 

(1)  66  L.  J.  Ch.  536. 

(2)  66  L.  J.  Ch.  102;  [1897]  A.C.  81. 

(3)  60  L.  J.  Ch.  372;  [1891]  2  Ch.  148. 

(4)  62  L.  J.  Ch.  605 ;  [1893]  1  Ch.  574. 
(6)  66  L.  J.  Ch.  21 ;  [1897]  1  Ch.  158. 

(6)  5  L.  J.  (O.S.)  Ch.  63 ;  1  Sim.  8. 

(7)  2  K.  &  J.  463. 

(8)  28  L.  J.  Ch.  731 ;  4  De  G.  &  J.  158. 

(9)  63  L.  J.  Q.B.  227;  [1894]  1  Q,B.  622. 

(10)  61  L.  J.  Ch.  684 ;  [1892]  3  Ch.  454. 

(11)  66  L.  J.  Ch.  89  34  Ch.  D.  147. 


V.  Smith,  Son,  and  Bournes  [i895].^* 
The  defendants  are  willing  to  set  aside  a 
sum  sufficient  to  provide  for  the  plaintiffs 
debentures. 

Bveritt,  Q,C,,  and  A.  B,  Kirhy,  for  the 
new  company. 

Henry  Terrell,  Q,C,,  and  Cassel,  for  the 
promoter. 

Macnaghten,  Q,C,,  and  P,  F.  S,  Stokes, 
for  a  consenting  debenture-holder. 

North,  J. — I  think  this  case  a  very 
important  one,  and  as  the  parties  may 
wish  to  go  to  the  Court  of  Appeal,  and  it 
has  been  fully  argued,  I  will  not  reserve 
my  judgment.  Nor  do  I  think  there  is 
much  difficulty  about  the  law,  or  that  the 
cases  cited  in  any  way  conflict.  The 
difficulty  lies  in  applying  the  law  to  facts 
different  to  those  in  the  cases  cited. 

The  question  is  whether  the  defendant 
company  can  so  deal  with  its  assets  as  to 
change  the  position  of  the  debenture- 
holders  by  depriving  them  of  their  first 
charge-T-a  floating  charge — on  the  assets, 
and  giving  them  instead  a  charge  on  the  de- 
benture stock,  and  preference  and  ordinary 
shares  to  be  given  by  the  new  company. 
In  my  opinion,  the  effect  of  what  has 
been  done  is  to  put  an  end  to  the  carry- 
ing on  of  the  business  of  the  defendant 
company,  so  that  the  debentures  attach 
to  its  assets  ;  and,  as  yet,  these  have  not 
been  transferred  to  the  new  company. 
The  test  is  whether  the  company's  busi- 
ness continues,  and,  in  my  opinion,  it  has 
ceased  absolutely.  [His  Lordship  here 
referred  to  the  terms  of  the  defendant 
company's  agreement  with  the  new  com- 
pany as  proving  this  to  be  so,  and  con- 
tinued :] 

It  is  argued  that  the  defendant  com- 
pany has  power  to  amalgamate  with,  or 
sell  its  undertaking  to,  another  company. 
In  my  opinion,  what  has  taken  place  is 
not  an  amalgamation,  but  a  sale — not 
that  it  makes  much  difference,  as  either 
act  is  within  their  powers.  But  that  it 
is  not  an  amalgamation  is,  I  think,  shewn 
by  the  fact  that  the  defendant  company 
are  only  one  of  several  bodies  who  are 
selling  their  assets  to  the  new  company, 
who  jointly  will  form  the  new  company, 
together  with  the  other  persons  who  may 

(12)  64  L.  J.  Ch.  467 ;  [1895]  2  Ch.  118. 
2G2 
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come  in  and  take  shares.  If  the  two 
companies  were  being  amalgamated ,  it 
would  follow  that  the  winding-up  of  the 
one  would  involve  the  winding-up  of  the 
other ;  and  yet  it  ia  clear  that  the  wind- 
ing-up of  the  defendant  company  in  no 
way  involves  the  winding-up  of  the  new 
company.  The  transaction,  therefore, 
amounts  to  a  sale. 

Again,  it  is  said  that  the  shareholders  in 
the  defendant  company  are  bound  by  what 
has  been  done.  That  is  so,  and  the  plaintiff 
himself,  in  his  capacity  of  a  shareholder, 
is  bound.  But  he  is  suing  as  a  debenture- 
holder,  and  he  is  in  no  way  bound  by  what 
has  been  done  as  between  the  company 
and  its  shareholders.  It  is  said,  too,  that 
the  scheme  is  for  the  benefit  of  the 
debenture-holders,  and  that  about  one- 
third  of  the  whole  have  given  their  con- 
sent. But  the  plaintiff,  with  11,000Z. 
worth  of  debentures,  opposes ;  and  there 
are  holders  to  the  value  of  187,160t  of 
whose  views  on  the  subject  I  am  ignorant. 
As  the  debentures  are  to  bearer,  it  may 
be  that  they  do  not  know  of  the  proceed- 
ings, but  at  any  rate  they  have  not 
assented  to  the  scheme. 

My  judgment  turns  on  this — ^that  the 
defendant  company  has,  within  the  mean- 
ing of  the  cases,  ceased  to  carry  on  the 
business  which  it  was  carrying  on  when 
^he  debentures  were  issued.  It  is  selling 
its  undertaking  and  assets  to  another 
•  company  upon  terms  which  materially 
alter  the  debenture-holders'  security,  and 
this  cannot  be  done  against  a  dissenting 
•holder.  I  must  therefore  grant  an  injunc- 
tion to  restrain  the  carrying  out  of  the  pro- 
posed sale  by  the  defendant  company  to 
the  promoter  and  the  new  company  with- 
out first  making  provision  for  the  pay- 
ment of  the  debenture-holders,  whose 
assent  to  the  proposed  sale  has  not  been 
obtained. 

As  regards  the  defendant's  offer  to 
deposit  the  sum  of  11,000^.,  I  do  not  see 
how  on  those  terms  I  can  refuse  the 
injunction.  The  plaintiff  is  suing  on 
behalf  of  himself  and  all  the  debenture- 
holders,  and  I  must  do  what  I  have 
stated. 

[An  appeal  by  the  company  from  the 
decision  of  Mr.  Justice  North  came  on  to 


be  heard  on  May  10.  In  the  interval 
further  assents  to  the  proposed  sale  had 
been  procured  so  that  the  holders  of  all 
the  debentiures,  except  to  the  value  of 
16,900^.,  were  assenting ;  and  the  company 
offering  to  pay  into  Court  an  amount 
sufident  to  satisfy  the  whole  of  the 
debentures  held  by  persons  who  had  not 
assented,  including  the  plaintiff's,  the 
Court  discharged  the  order  under  appeal 
upon  the  terms  of  that  being  done.] 


Solicitors— Linklater  k  Co. ;  Clements.  Williams 
&  Co. ;  Asihurst,  Morris,  Crisp  &  Co. ;  W.  H, 
Paterson ;  Parker,  Garrett  Sc  Holman. 

ISeported  by  H.  F,  Amedroz,  Eiq^ 
Barrister'Ot-Law. 


[IN  THE  COURT  OP  APPEAL.1 
LiKDLEY,  M.K.  \ 
BjQBY,  L.J.  I  BRITISH   GOLD-FIBLDS   OP 

Collins^,  KJ.    >  ^^st  Africa,  lim., /n  «. 


1899. 
May  10, 13. 


Company  —  Winding-up  —  ImokwU 
Company— Proof  of  Debts — Costslncurred 
but  not  Ordered  to  be  Paid  before  Winding- 
up  —  Proceedings  to  RecHfy  Register  — 
Companies  Act,  1862  (25  <fc  26  Vict.  c.  89), 
M.  35  and  IbS— Judicature  Act,  1875  (38 
d&  39  Vict,  c,  77),  *.  10— Bankruptcy  Act, 
1883  (46  ^  47  Vict,  c.  52),  s.  37,  sui-ts. 
1,  2,  and  3. 

WIi4re  applicaJtions  are  made  by  share- 
holders under  section  35  of  the  Companies 
Act,  1862,  for  the  removal  of  their  wltms 
from  the  register  of  the  company,  and  the 
return  of  the  money  paid  for  their  sliares, 
and  a  test  case  is  tried  arid  succeeds,  and 
the  company  is  afieruoards  ordered  to  he 
wound  up,  the  costs  incurred  by  those  of  the 
shareholders  whose  appUea^ions  had  not 
been  tried  can  be  added  to  the  amounts  due 
to  them  on  the  rectification  o*  the  register, 
and  proved  for  in  the  winding-up  of  the 
company,  though  no  order  has  beenlmade 
as  to  such  co8ts.\ 
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Appeal  fix)m  a  decision  of  Wright,  J., 
allowing  certain  proofs  in  the  win£ng-np 
of  the  above-named  company. 

In  November,  1896,  a  number  of  share- 
holders in  the  company  applied  under 
section  35  of  the  Companies  Act,  1862,  to 
have  their  names  taken  off  the  register 
and  for  repayment  by  the  company  of  the 
amounts  they  had  respectively  paid  for 
their  shares.  Two  of  these  applications 
were  tried  out.  The  rest  simply  stood 
over  until  the  other  two  were  disposed 
of.  There  was  no  order  that  they  should 
abide  the  result  of  the  two  which  were 
tried,  and  there  was  no  order  as  to  the 
costs  of  those  which  stood  over.  After 
the  two  had  been  tried  and  had  succeeded, 
and  before  anything  more  was  done  with 
the  others — namely,  in  January,  1898 — 
the  company  was  ordered  to  be  wound  up. 
Shortly  afterwards  the  applicants  issued  a 
summons  for  leave  to  proceed  with  their 
applications,  or  for  liberty  to  prove  for 
the  amounts  sought  to  be  recovered  and  for 
their  costs.  Their  right  to  be  removed 
from  the  register  and  to  prove  for  the 
amounts  paid  for  their  shares  was  not  con- 
tested, but  the  official  receiver  would  not 
allow  the  costs  to  be  proved  as  against 
the  company,  as  the  company  was  insol- 
vent. The  matter  was  brought  before 
Wright,  J.,  who  held  that  the  applicants 
shoi^d  be  at  liberty  to  add  their  taxed 
costs  to  their  respective  debts  and  to  prove 
for  the  same  in  the  winding-up  of  the 
company. 

The  official  receiver  appealed. 


Gore-BrovyMy  for  the  appellant. — These 
costs  did  not  constitute  a  debt  or  liability 
which  was  an  existing  obligation  at  the 
date  of  the  winding-up,  and  are  therefore 
not  provable.  No  order  for  the  payment 
of  the  costs  was  made,  and  until  an  order 
was  made  the  claimants  had  a  chance  only 
of  getting  them.  They  might  have  been 
ordered  to  pay  their  own  costs.  Until  the 
ordw  there  was  no  liability.  Under  sec- 
tion 10  of  the  Judicature  Act,  1875,  the 
practice  in  bankruptcy  is  to  be  applied  in 
the  winding  up  of  insolvent  companies, 
and  costs  incurred  under  such  circum- 
stances as  these  would  not  be  debts 
provable  in  bankruptcy — Bankruptcy  Act, 


1883,  s.  37,*  and  BUmJc,  In  re  ;  Bluck,  ex 
parie  [l887].^ 

Kenyan  Parker,  for  the  claimants. — 
The  Court  has  power  under  section  35  of 
the  Companies  Act,  1862,  to  rectify  the 
register,  and  may  order  the  company  to 
pay  the  costs  of  an  application  under  the 
section.  No  one  has  appealed  against  the 
claimants'  names  being  taken  off  the  re- 
gister. This  liability  is  a  liability  of  the 
company  in  pursuance  of  an  arrangement 
between  it  and  the  claimants  before  the 
winding-up,  and  comes  within  the  words 
of  sub-section  3  of  section  37.  The  ac- 
tions were  brought  before  winding-up, 
but  stood  over  for  convenience.  A  pos- 
sibility of  having  to  pay  costs  may  be  a 
contingent  liability  —  Vint  v.  Hudspeth 
[l885].^  The  claimants  are  persons  who 
set  up  that  they  have  been  defrauded  by 
the  company,  and  if  that  claim  is  suc- 
cessful the  company  will  have  to  pay  their 
costs. 

Gore-Broume,  in  reply. — Lindley,  L.J., 
in  Vint  v.  Hudspeth^  said  he  doubted 
very  much  whether  a  possibility  of  having 
to  pay  costs  was  a  provable  debt.  That 
was  the  only  liability  of  the  company  at 
the  date  of  the  windmg-up.  The  liability 
was  not  even  a  contingent  one  in  the 
sense  that  it  must  become  a  liability  on 
the  happening  of  some  event.  Section  158 
of  the  Companies  Act,  1862,  made  no  dis- 
tinction between  debts  incurred  before 
and  those  incurred  after  the  date  of  the 
winding-up,  but  that  has  no  application  in 
the  case  of  insolvent  companies  since  the 
Judicature  Act,  1875. 

(1)  Bankrnptcy  Act,  1883,  s.  37,  sub-s.  1  : 
"Demands  in  the  nature  of  unliquidated 
damages  arising  otherwise  than  by  reason  of 
a  contract,  promise,  or  breach  of  trust,  shall 
not  be  provable  in  bankruptcy/' 

Sub-section  2 :  "  A  person  having  notice  of 
any  act  of  bankruptcy  available  against  the 
debtor  shall  not  prove  under  the  order  for  any 
debt  or  liability  contracted  by  the  debtor  sub- 
sequently to  the  date  of  his  so  having  notice." 

Sub-section  3 :  "  Save  as  aforesaid,  all  debts 
and  liabilities,  present  or  future,  certain  or  con- 
tingent, to  which  the  debtor  is  subject  at  the 
date  of  the  receiving  order,  or  to  which  he 
may  become  subject  before  his  discharge  by 
reason  of  any  obligation  incurred  before  the  date 
of  the  receiving  order,  shall  bo  deemed  to  be 
debts  provable  in  bankruptcy." 

(2)  56  L.  J.  Q.B.  607. 

(3)  64  L.  J.  Ch.  Hii ;  30  Ch.  D.  24. 
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[LiNDLEY,  M.B.,  referred  to  Smithy  In 
re;  Edwards^  ex  parte  [l886].^] 

Damages  in  tort  are  not  provable  in 
bankruptcy  when  they  are  not  assessed 
before  the  bankruptcy — Peacock,  Ex  parte; 
Duffidd,  in  re  [i873].* 

Cur,  adv.  vuU, 

May  13. — Lindley,  M.R.,  delivered  the 
judgment  of  the  Court.  He  stated  the 
facts,  and  continued :  Upon  carefully 
examining  section  37  of  the  Bankruptcy 
Act,  1883,  and  the  decisions  upon  it  and 
corresponding  sections  in  earlier  Bank- 
ruptcy Acts,  I  am  satisfied  that  the  order 
appealed  from  is  correct.  The  10th  sec- 
tion of  the  Judicature  Act,  1875,  has 
rendered  section  37  of  the  Bankruptcy 
Act  the  enactment  by  which  the  question 
must  be  determined.  Section  158  of  the 
Companies  Act,  1862,  is  no  longer  the 
governing  section  in  a  case  like  this. 

The  decisions  on  section  37  have  estab- 
blished  the  following  rules,  which  are 
consistent  and  reasonable  and  quite  in 
accordance  with  the  language  of  the  sec- 
tion. If  an  action  is  brought  against  a 
person  who  afterwards  becomes  bankrupt 
for  the  recovery  of  a  sum  of  money,  and 
the  action  is  successful,  the  costs  are  re- 
garded as  an  addition  to  the  sum  recovered 
and  to  be  provable  if  that  is  provable,  but 
not  otherwise.  If,  therefore,  what  is  re- 
covered is  unliquidated  damages  "  arising 
otherwise  than  by  reason  of  a  contract, 
promise,  or  breach  of  trust,"  that  sum  is 
not  recoverable  unless  judgment,  or  at 
least  a  verdict  for  it,  has  been  obtained 
before  adjudication,  or  now  the  receiving 
order ;  and  if  the  sum  recovered  is  not 
provable,  neither  are  the  costs  of  recover- 
ing it — N^eioman,  In  re  ;  Brooke,  ex  parte 
[i876],^  and  JBhick,  In  re,^  On  the  other 
hand,  if  what  is  recovered  is  provable,  so 
are  the  costs  of  recovering  it — see  Emma 
Silver-Mining  Co.  v.  Grant  fissoj.^  If 
the  action  against  a  person  who  becomes 
bankrupt  is  unsuccessful  no  costs  become 
payable  by  him  or  out  of  his  estate,  and 
no  question  as  to  them  can  arise.  But  if 
9n  unsuccessful  action  is  brought  by  a 

(4)  3  MoneU,  179. 

(6)  42  L.  J.  Bk.  78 ;  L.  R.  8  Ch.  682. 

(6)  3  Ch.  D.  494. 

(7)  50  L.  J.  Ch.  449 ;  17  Oh.  D.  122. 


man  who  beoomes  bankrupt,  then,  if  he  is 
ordered  to  pay  the  costs,  or  if  a  verdict  is 
given  against  hinn  before  he  becomes  bank- 
rupt, they  are  provable — PeacoekyExparte; 
Dvffidd,  in  re.^  On  the  other  hand,  if 
no  verdict  is  given  against  him  and  no 
order  is  made  for  payment  of  costs  until 
after  he  becomes  bankrupt,  they  are  not 
provable.  In  such  a  case  there^is  no  prov- 
able debt  to  which  the  costs  are  incident, 
and  there  is  no  liability  to  pay  them  by 
reason  of  any  obligation  incurred]  by  the 
bankrupt  before  bankruptcy,  nor  are  they 
a  contingent  liability  to  which  he  can  be 
said  to  be  subject  at  the  date  of  his  bank- 
ruptcy. This  was  the  case  of  ViM  v. 
Hud^peth.^ 

An  application  under  section  35  of  the 
Companies  Act,  1862,  to  rectify  the  re- 
gister and  for  a  return  of  money  paid  is 
not  a  claim  for  unliquidated  damages.  It 
is  a  claim  for  two  things — ^namely,  first, 
for  the  removal  of  an  impediment  which 
prevents  the  demand  for  a  return  of 
the  money  from  being  successful ;  and 
secondly,  it  is  a  demand  for  the  repay- 
ment of  a  liquidated  sum,  and  not  for 
unliquidated  damages.  The  register  being 
rectified,  the  sums  paid  by  the  applicants 
are  clearly  provable  debts,  and  the  costs 
of  rectifying  the  register  are  costs  of 
obtaining  an  order  without  which  these 
debts  cannot  be  recovered  or  admitted  to 
proof.  The  costs  are  therefore  properly 
added  to  the  debts  provable. 

It  is  hardly  necessary  to  add  that  the 
ordinary  bankruptcy  rule  by  which  the 
costs  of  proving  debts  in  bankruptcy  have 
to  be  borne  by  the  proving  creditors 
(schedule  2,  rule  6)  has  no  application  to 
such  costs  as  are  in  question  here. 

The  appeal  must  be  dismissed  with 
costs. 


Solicitors — Gheston  &  Sons,  for  official  receiver; 
Wyatt  Digbj  k.  Co.,  for  oUdmantB. 


lEsported  by  A.  J.  Sail,  Etg-, 
J3arrister»at'Zaw. 
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1  ft 9Q  C  W^^^*^^^  ^'  EVERSHED  ; 

April  20,  27.     )  '^''•'  "•  ^'^'^^- 

Company  —  Mortgage  —  Foreclosure  — 
Parties  —  Debentwre-holders  —  "  Floating 
security^* 

The  holders  of  debentures  {subsequent  in 
dais  to  a  specific  mortgage  on  a  company's 
property)  which  constitute  a  "fioating 
charge  "  on  aU  the  property  of  the  company 
are  necessary  parties  to  an  action  for  fore- 
closure of  the  m^ortgagCy  even  although  their 
charge  has  not  yet  crystallised.  The  working 
out  of  a  foreclosure  decree  in  the  aibsence  of 
the  dehenture-holders  cannot  be  considered  a 
dealing  by  the  company  with  its  property 
in  the  ordinary  course  of  its  bv^ness. 

This  action  was  brought  to  have  the 
plaintifl^'  mortgage  enforced  by  fore- 
closure or  sale. 

The  freehold  land  comprised  in  the 
mortgage  belonged  to  a  limited  company, 
but  was  vested  in  the  defendants  Evershed 
and  Palmer,  as  trustees  for  the  company, 
and  the  mortgage  was  made  by  these  trus- 
tees, but  with  the  company's  authority. 
Thecompany  subsequently  granted  twenty- 
five  debentures  for  lOOZ.  each,  by  each  of 
which  it  was  covenanted  that  as  and  when 
the  principal  moneys  thereby  secured  be- 
came payable  in  accordance  with  the  con- 
ditions indorsed  thereon  it  would  pay  to 
the  registered  holder  of  the  debenture  the 
sum  of  lOOZ.,  and  would  in  the  meantime 
pay  interest  thereon  at  the  rate  of  10/. 
per  cent,  by  equal  yearly  payments. 
Clauses  3  and  4  in  the  body  of  each 
debenture  were  as  follows :  "  (3)  The 
company  hereby  charges  with  such  pay- 
ments its  undertaking  and  all  its  property 
whatsoever  and  wheresoever,  both  present 
and  future,  including  its  uncalled  capital 
for  the  time  being.  (4)  This  debenture 
is  issued  subject  to  the  conditions  indorsed 
hereon."  The  indorsement  on  each  de- 
benture was  as  follows  :  *^  The  conditions 
within  referred  to — (1)  This  debenture  is 
one  of  a  series  of  twenty-five  debentures 
of  the  company  of  lOOZ.  each  for  securing 
principal  sums  not  at  any  one  time  exceed- 
ing 2,500/.  Such  debentures  are  all  to  rank 
pari  passu  in  point  of  charge  as  a  floating 
security  on  the  property  hereby  charged. 


(2)  The  interest  on  this  debenture  will 
be  payable  only  on  production  of  this 
debenture  on  the  annual  day  within  men- 
tioned. (3)  The  principal  moneys  hereby 
secured  will  only  become  payable  (a)  if 
the  company  makes  default  for  a  period  of 
six  calendar  months  in  the  payment  of 
any  interest  hereby  secured,  and  the  re- 
gistered holder  hereof,  before  such  interest 
is  paid,  by  notice  in  writing  to  the  com- 
pany, calls  in  such  principal  moneys ;  or 
(6)  if  an  order  is  made  or  an  effective 
resolution  is  passed  for  the  winding-up  of 
the  company ;  or  (c)  if  the  company  gives 
six  months*  notice  by  advertisement  in  the 
TimeSf  or  notice  in  writing  to  the  regis- 
tered holder  at  his  last  registered  address, 
of  its  intention  to  pay  off  this  debenture." 
It  was  admitted  that  none  of  the  events 
mentioned  in  condition  3  had  happened. 

The  plaintiffs  joined  all  the  debenture- 
holders  as  defendants.  The  question  was 
whether  these  defendants  were  necessary 
and  proper  parties  or  whether  their  pre- 
sence was  unnecessary,  in  which  case  they 
asked  that  the  plaintiffs  should  be  ordered 
to  pay  their  costs. 

Wright  Taylor,  for  the  debenture- 
holders. — The  debenture-holders  are  not 
necessary  parties  to  this  action,  as  their 
charges  have  not  yet  crystallised.  It  is 
true  that  in  Continental  Oxygen  Co.,  In 
re;  Flias  v.  Continental  Oxygen  Co. 
[l897],^  debenture-holders  were  held  to  be 
necessary  parties,  but  in  that  case  the 
principal  moneys  secured  had  become 
payable. 

Borihwick  {Eve,  Q.C.,  with  him),  for 
the  plaintiffs.  —  The  debenture-holders 
were  made  parties  on  account  of  the 
decisions  in  Continental  Oxygen  Co.,  In 
re;  EUas  v.  Conbinentxil  Oxygen  Co.^^ 
and  GriJUh  v.  Found  [l89o].^ 

There  is  a  charge,  although  it  may  not, 
till  the  happening  of  an  event  refeiTed  to 
in  the  condition,  enable  ^the  debenture- 
holders  to  interfere. 

[Frank  Evans  {amums  Curice)  referred 
to  the  observations  of  Lord  Macnaghten 
in  Government  Stock  <S:c.  Co.  v.  Manila 
Railway  Co.  [l896].^] 

(1)  66  L.  J.  Ch.  273 ;  [1897]  1  Ch.  511. 

(2)  69  L.  J.  Cb.  522  ;  45  Ch.  D.  553. 

(3)  66  L.  J.  Ch.  102;  [1897]  A.C.  81. 
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The  charges  of  the  debenture-holders 
might  become  crystallised  pending  action 
either  by  the  company  being  wound  up 
or  by  a  receiver  being  appointed  at  the 
suit  of  a  debenture-holder;  and,  even 
before  the  principal  money  is  payable,  a 
receiver  may  be  appointed  if  the  security 
is  in  jeopardy. 

Wright  Taylor^  in  reply. — In  Griffith  v. 
Found  ^  there  was  a  specific  charge  on 
the  propertv  to  secure  the  debentures. 
Even  if  the  debenture-holders'  security 
were  to  crystallise  pending  action,  the 
holders  could  be  joined  as  parties  to  the 
action,  just  as  the  heir  of  a  mortgagor 
who  dies  pending  action  could  be  joined. 

April  27.  —  Cozens-Haedy,  J.— This 
action  is  one  by  first  mortgagees  seeking, 
in  addition  to  judgment  on  a  personal 
covenant  for  payment,  a  foreclosure  de- 
cree against  the  mortgagors,  who  are 
trustees  for  a  limited  company.  I  held 
at  the  trial  that  they  were  entitled  to  the 
relief  sought  as  against  the  mortgagors,  but 
I  reserved  for  consideration  an  entirely 
separate  point — ^namely,  whether  certain 
defendants,  who  are  debenture -holders  of 
the  company,  are  or  are  not  proper 
parties  to  the  action.  The  debentures 
are  all  subsequent  in  date  to  the  plain- 
tififs'  mortgage.  They  are  in  an  extremely 
simple  form.  The  third  condition  in- 
dorsed on  them  defines  the  events  upon 
which  the  principal  moneys  will  become 
payable,  and  none  of  those  events  has  yet 
happened.  It  is  admitted  that  if  steps 
had  been  taken  by  the  debenture-holders 
to  enforce  their  security  they  would  be 
proper  defendants  to  a  foreclosure  action, 
but  it  is  contended  that  so  long  as  it  is  a 
''  floating  security  "  they  have  no  charge 
upon  the  property,  or  at  least  have  no 
such  charge  as  entitles  the  first  mort- 
gagees to  bring  them  before  the  Court. 
TV^t  is  the  precise  effect  of  a  ''  floating 
security  "  of  this  nature  ?  Does  it  create 
a,  present  charge,  or  is  there  no  effective 
clmrge  until  the  debenture-holders  apply 
for  a  receiver  ?  I  think  the  true  view  is 
this :  A  floating  security  gives  an  imme- 
diate equitable  charge  on  the  assets, 
subject  to  a  right  to  the  company  in  the 
ordinary  course  and  for  the  purposes  of 
the  business  of  the  company,  but  not 


otherwise,  to  dispose  of  the  assets  as- 
though  the  charge  had  not  existed,  and 
if  and  when  the  event  upon  which  the 
capital  money  is  made  payable  has  hap* 
pened  the  holder  of  such  a  debenture  can. 
obtain  a  receiver  and  thus  enforce  his 
security.  Moreover,  the  Court  will,  in 
case  of  imminent  danger  to  the  secu- 
rity, appoint  a  receiver  even  before 
the  capital  money  becomes  payable — see 
McMahon  v.  J^orth  Kent  Iranw&rks  Co. 
[l89l]^  and  Edwards  v.  Standard  BoU- 
ing  Stock  Syndicate  [l892].*  In  Driver 
V.  Broad  [l893l  ^  Lord  Justice  Kay 
used  language  which  is  very  appropriate 
to  the  present  case  :  **  It  was  urged  that 
this  was  a  *  floating '  security.  That  tenit 
only  expresses  what  is  more  fully  expressed 
in  the  conditions  indorsed  on  the  deben- 
tures, viz.,  that  the  company  shall, 
notwithstanding  the  debentures,  be  at 
liberty  to  carry  on  its  business,  and  in  the 
ordinary  course  of  such  business  to  dis- 
pose of  the  property,  as  if  the  debentures 
did  not  exist.  That  is  the  ordinary  mean- 
ing of  the  term  *  floating  security.'  It 
does  not  mean  that  there  is  not  to  be  a 
charge,  and  an  immediate  charge,  on  the^ 
property,  but  merely  that,  notwithstand- 
ing the  existence  of  the  charge  on  all  the^ 
property,  including  the  real  property,  of 
the  company,  power  is  reserved  to  dispose 
of  the  property  if  in  the  ordinary  course 
of  carrying  on  the  company's  business  it 
becomes  necessary  to  do  so.  The  charge 
is  none  the  less  a  charge  because  such  a 
power  is  reserved." 

It  follows  that,  in  my  opinion,  the- 
debenture-holders  have  a  charge  upon  the 
property  from  the  moment  the  debentures 
were  issued.  The  working  out  of  a  fore- 
closure decree  in  the  absence  of  the 
debenture-holders  could  not  be  considered 
a  dealing  by  the  company  with  the  pro- 
perty of  the  company  in  the  ordinary 
course  of  its  business.  If  the  debenture- 
holders  were  not  parties  to  the  action,  and 
a  foreclosure  decree  were  made,  and  the 
company  were  afterwards  wound  up,  or 
any  other  event  happened  upon  which  the 
capital  money  became  pajrable,  I  think 
the  plaintiffs  would  not  get  a  good  title 

(4)  60  L.  J.  Ch.  872;  [1891]  2  Ch.  148. 
(6)  62  L.  J.  Ch.  606  ;  [1893]  1  Ch.  574. 
(6)  63  L.  J.  Q.B.  12 ;  [1893]  1  Q.B.  744. 
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under  the  foreclosure  decree.  I  therefore 
hold  that  the  debenture-holders  were 
properly  made  defendants,  and  the  judg- 
ment will  be  in  the  usual  form  giving 
them  a  right  to  redeem.  There  will  be 
one  period  for  redemption. 


Solicitors — Tamer,  Son  &  Foley,  agents  for 
Perkins,  Hephexd  &  Winstanley,  Southamp- 
ton, for  plaintiffs;  Thomas  Darant,  for  de- 
fendants; Mills,  Curry  k  Graskell,  for  deben- 
ture-holders. 

IReported  by  F,  Gould,  Etq,, 
JSarristar-at'Laiv, 


Weight,  J.  'i 

1899  fMUTOSCOPE      AND      BIOGRAPH 

May  3,' 5.  j      syndicate,  lim.,  In  re. 

Company — Winding-up — Surplus  Aisets 
— DiMribution — Aweta  More  than  Sufficient 
to  JRepay  Paid-up  Capital — Fully  paid  and 
Partiy  paid  Slhcarea. 

One  of  the  artidea  of  a  company  pro- 
vided that ''  if  upon  the  winding-up  oj  the 
company  the  surplus  assets  shaU  be  more 
than  sufficient  to  repay  the  whole  of  the 
paid-up  capital,  the  excess  shall  be  die- 
tribuled  among  the  members  in  proportion 
to  the  capital  paid,  or  which  ought  to  have 
been  paid,  on  the  shares  held  by  them 
respectively  at  the  conwiencement  of  the 
winding-up,  other  than  amounts  paid  in 
advance  of  caUs"  The  oompcmy,  which  uxis 
in  liquidation,  had  issued  certain  fully  paid 
shares  of  11,  each,  and  certain  partly  paid 
shares  of  II,  each  on  which  lOs,  only  per 
share  had  been  called  up  and  paid.  In  the 
winding-up  there  remained  in  the  hands 
of  the  liquidators  a  sum  available  for  die- 
trUution  amongst  the  shareholders : — Held, 
that  the  distribution  must  be  in  accordance 
with  the  agreement  shewn  by  the  articles, 
the  balance  of  the  surplus  assets  after  re- 
paying the  paid-up  capital  being  divided 
amongst  the  shareholders  in  proportion  to 
the  amounts  paid  up  on  their  shares. 

Birch  V,  Cropper;  Bridgewater  Navi- 
gation Co.,  In  re  (59  L.  J.  Ch.  122 ;  14 
App.  Cas.  525),  distinguished. 


Summons  by  the  voluntary  liquidators 
in  the  winding-up  of  the  above  syndicate 
for  the  determination  by  the  Court  of  the 
principle  upon  which  the  surplus  assets  of 
the  syndicate  ought  to  be  distributed. 

The  syndicate  was  registered  on  July  21 
1897,  with  a  capital  of  60,000Z.  divided 
into  60,000  shares  of  1^.  each.  In  pur- 
suance of  an  agreement  dated  Novem- 
ber 17,  1897,  the  syndicate  had  allotted 
to  its  vendors  in  part  payment  of  the 
purchase-price  of  certain  patents,  patent 
rights,  and  contracts,  26,000  fully  paid 
sluures  in  the  syndicate.  Besides  these 
shares  30,375  other  shares  had  been  issued 
upon  which  10^.  only  per  share  had  been 
called  up  and  paid.  On  the  latter  shares 
only  261,  had  been  paid  in  advance  of  calls, 
and  no  shares  had  been  issued  under 
special  conditions.  The  material  articles 
were  the  following : 

Art.  36.  ''  Subject  to  any  priorities  that 
may  be  given  upon  the  issue  of  any  shares, 
the  profits  of  the  company  available  for 
distribution  shall  be  distributed  as  divi- 
dend among  the  members  in  accordance 
with  the  amounts  paid  up  on  the  shares 
held  by  them  respectively." 

Art.  42.  "  If  upon  the  winding-up  of  the 
company  the  surplus  assets  shall  be  more 
than  suMcient  to  repay  the  whole  of  the 
paid-up  capital,  the  excess  shall  be  dis- 
tributed among  the  members  in  proportion 
to  the  capital  paid,  or  which  ought  to  have 
been  paid,  on  the  shares  held  by  them 
respectively  at  the  commencement  of  the 
winding-up,  other  than  amounts  paid  in 
advance  of  calls.  If  the  surplus  assets 
shall  be  insufficient  to  repay  the  whole  of 
the  paid-up  capital,  such  surplus  assets 
shall  be  distributed  so  that  as  nearly  as 
may  be  the  losses  shall  be  borne  by  the 
members  in  proportion  to  the  capital  paid, 
or  which  ought  to  have  been  paid,  on  the 
shares  held  by  them  respectively  at  the 
commencement  of  the  winding-up,  other 
than  amounts  paid  in  advance  of  calls. 
But  this  clause  is  to  be  without  prejudice 
to  the  rights  of  the  holders  of  shares  issued 
upon  special  conditions." 

On  January  24, 1899,  the  syndicate  sold 
its  business  and  assets  to  the  British  Muto- 
scope  and  Biograph  Co.,  Lim.,  for  240,000^. 

On  February  27  the  syndicate  passed  a 
special  resolution,  which  was  duly  con- 
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firmed  on  March  15,  to  wind  up  the  syndi- 
cate voluntarily  and  appointed  the  present 
applicants  liquidators. 

After  payment  of  all  the  debts  and  lia- 
bilities of  the  syndicate  and  the  expenses 
of  liquidation,  the  liquidators  estimated 
that  they  would  have  in  their  hands  a 
sum  of  about  200,000Z.  for  distribution 
amongst  the  shareholders. 

The  questions  raised  by  the  summons 
were,  upon  what  principles  and  in  what 
shares  and  proportions  the  surplus  assets 
should  be  distributed  as  between  the 
holders  of  fully  paid  and  partly  paid  shares 
respectively,  and  whether  any  call  should 
be  made  in  respect  of  the  latter. 

A,  R,  Kirhj/j  for  the  liquidators. 

Upjohn,  Q.C,,  and  R.  M.  Montgomery, 
for  the  holders  of  fully  paid  shares. — The 
question  depends  entirely  on  the  construc- 
tion of  article  42,  and  is  purely  a  question 
of  contract  between  the  shareholders. 
Under  that  article  the  surplus  assets  are 
distributable  among  the  shareholders  in 
proportion  to  the  amounts  paid  up  on 
their  shares. 

Theobald,  Q.C.,  and  R.  J.  Parker,  for 
the  holders  of  piartly  paid  shares. — The 
general  rule  is  laid  down  in  Hodges^  Dis- 
tillen/  Co,y  In  re;  Maude,  ex  parte  [iSTOl,* 
that  where  some  of  the  shares  are  fully 
paid  and  others  only  partly  paid  the 
holders  of  the  fully  paid  shares  must  first 
be  repaid  the  capital  paid  by  them  in  ex- 
cess of  holders  of  partly  paid  shares,  and 
the  surplus  assets  must  then  be  distributed 
pro  rata.  The  question  here  is  whether 
the  contract  in  article  42  has  taken  the 
case  out  of  that  decision. 

The  proper  principle  to  adopt  is  to  treat 
the  partly  paid  shares  as  having  had 
another  lOfi.  per  share  called  up,  and  then 
to  distribute  the  surplus  assets  rateably 
among  all  the  shareholders — Anglo-Con- 
tinental Corporation  of  Western  Australia, 
In  re  ri898V  and  Driffidd  Gaa  Light  Co., 
In  re  ri898j.^  "  Surplus  assets  "  in  article 
42  include  capital  not  paid  up  prior  to  the 
commencement  of  the  winding-up — Shep- 
pardCs  Com  Malting  Co,^  In  re;  Lourni- 

(1)  40  L.  J.  Ch.  21 ;  L.  B.  6  Ch.  51. 

(2)  67  L.  J.  Ch.  179 ;  [1898]  1  Ch.  327. 

(3)  67  L.  J.  Ch.  247 ;  [1898]  I  Ch.  451. 


LiM.,  In  be. 

feld,  ex  parte  [1893].^  It  cannot  have  been 
intended  by  article  42  that  the  holders  of 
fully  paid  shares  should  have  such  a  large 
preference  as  to  capital — ^that  is,  IL  for 
every  1/.,  as  against  the  holders  of  partly 
paid  shares  10&  for  every  lOs, 

Article  42  is  unaffected  by  Birch  v. 
Cropper  ;  Bridgewater  Navigation  Co.,  In 
re  [1889],*  and  Hodges'  Distillery  Co.,  In 
re  ;  Mavde,  ex  parted  until  you  come  to 
the  excess  after  equalising  capital.  The 
first  clause  in  the  article  must  be  construed 
in  the  same  way  as  the  second. 

Upjohn,  Q.C.,  in  reply. — "Uncalled 
capital "  in  the  ordinary  sense  of  the 
term  is  not  capital  unless  it  is  required— 
Sheppard^s  Com  Malting  Co.^  In  re; 
Loweafdd,  ex  parte.^  The  meaning  of 
"  surplus  assets "  is  different  in  the  first 
clause  of  article  42  to  what  it  is  in  the 
second  clause,  because  the  context  is 
different.  There  is  no  equity  when  you 
are  working  out  the  first  part  of  the 
article  to  give  a  man  more  than  the  article 
gives  him. 

Cur,  ctdAS.  -Pttft. 

May  5.— Wright,  J. — In  this  case  the 
question  for  decision  is — In  what  way  are 
the  surplus  assets  of  the  syndicate,  which 
is  in  voluntary  liquidation,  to  be  dis- 
tributed %  The  syndicate  appears  to  have 
so  prospered  in  its  business  as  to  have  a 
large  amount  of  surplus  assets  to  be 
divided  amongst  its  shareholders.  Of 
these  there  are  two  classes — namely,  the 
holders  of  fully  paid  vendors'  shares  and 
the  holders  of  shares  on  each  of  which  the 
sum  of  \0s.  has  been  called  and  paid  up. 
The  assets  remaining  after  paying  all 
debts,  liabilities,  and  expenses  amount  to 
about  200,000/.,  of  which  about  41,000i. 
must  first  be  applied  in  repaying  to  the 
shareholders  the  sum  of  \l.  on  eadi  of  the 
vendors'  shares  and  the  sum  of  10«.  on 
each  of  the  other  shares. 

I  have  now  to  decide  what  is  to  be  done 
with  the  balance.  The  fully  paid  share- 
holders say  that  they  are  entitled  to  the 
full  proportion  which  their  paid-up  capital 
represents,  and  that  the  others  are  only 
entitled  to  the  proportion  represented  by 

(4)  70  L.  T.  3. 

(6)  59  L.  J.  Ch.  122  ;  14  App.  Oaa.  526. 
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10«.  per  share.  On  the  other  hand,  the 
partly  paid  shareholders  say  that,  aeoord- 
ing  to  cases  like  Birch  v.  Cropper^  the 
division  should  be  in  accordance  with  the 
number  of  shares,  irrespective  of  the 
amount  paid  up.  If  there  were  no  pro- 
vision in  the  articles  as  to  the  method 
of  distribution  to  be  adopted,  it  would 
be  tolerably  dear  that  after  the  capital 
account  had  been  properly  dealt  with  the 
balance  would  be  distributable  share  and 
share  alike.  But  there  are  two  articles 
which  must  now  be  considered.  Article  36 
points  out  how  the  profits  are  to  be  dis- 
tributed as  dividend.  It  has  been  decided 
over  and  over  again  that  such  a  provision 
is  not  decisive  of  the  question  how  surplus 
assets  are  to  be  divided,  but  that  it  may 
have  some  bearing  on  the  question.  The 
question  for  my  decision  really  turns  on 
article  42.  At  the  conclusion  of  the 
arguments  I  did  not  think  there  was  any 
reasonable  doubt  as  to  the  matter ;  but  as 
the  amount  distributable  was  large,  I  took 
time  to  look  at  the  authorities  again. 
These  authorities  are  referred  to  in  Anglo- 
Continental  Corporation  of  Western  Aue- 
iralia^  In  re^  and  in  Driffidd  Gae  Light 
Co,j  Inre;^  but  there  is  nothing  in  the 
cases  to  occasion  doubt  as  to  how  this 
case  should  be  decided.  It  is  not  like  the 
cases  where  the  surplus  assets  are  in- 
sufficient to  repay  the  whole  of  the  paid- 
np  capital  Ilie  distribution  must  be  in 
accordance  with  the  agreement  shewn  by 
the  articles — that  is  to  say,  the  balance 
after  repaying  the  paid-up  capital  must 
be  divided  in  proportion  to  the  paid-up 
capital.  No  cedl  must  be  mside,  and  the 
costs  of  all  parties  will  come  out  of  the 


SoUcitora — Lloyd-George,  RobertB  &  Co.,  for 
liquidators  and  holders  of  fully  paid  shares ; 
Field,  Rosooe  &  Co.,  for  holders  of  partly  paid 
shares. 

[Reported  by  W.  Irimey  Cook,  Esq., 
Barrister-at'Law, 


HAYNES  V.  DOHAN. 


LiM.,  In  re. 

[IN  THE  COURT  OF  APPEAL,] 
LiNDLEY,   M.E. 
RiOBY,  L.  J. 
ROMEB,  L.  J. 

1899. 

April  19,  20. 

May  8. 

Contract — Restraint  of  Trade — Validity 
— Restricted  Area — Unrestricted  Time — 
Reasonableness — Evidence — Severable  Con- 
tract— Master  and  Servant — Injunction. 

Agreement  by  a  servant  not  to  work  for 
anybody  carrying  on  a  brisiness  similar  to 
his  employer's  unthin  a  radius  of  twenty- 
five  miles  from  the  employer's  worksy — 
Held,  goody  in  the  cireumstances  of  the 
case, 

A  provision  in  an  (agreement  in  restraint 
of  trade  that  the  servant  shaU  not  divulge 
his  master^ s  secrets  does  not  make  unreason- 
able or  unnecessary  a  subsequent  stipulation 
that  he  shall  not  during  his  life  serve  in  a 
similar  business  within  a  limited  area. 

Evidence  by  persons  engaged  in  the 
business  in  question  that  the  restriction  is 
unreasonable  wiU  not  be  admitted. 

A  covenant  in  restraint  of  trade  unU  not 
be  held  to  be  wholly  void  merely  because  its 
language  is  wide  enough  to  cover  possible 
cases  which  would  be  unreasonable,  but 
which  were  not  within  the  contemplation  of 
the  parties.  Where  the  restriction  is  so 
worded  as  to  be  divisible,  the  restriction  wiU 
be  hdd  to  be  good  so  far  as  it  is  free  from 
objection,  and  bad  only  as  to  those  parts 
which  are  objectionable. 

Where  a  man  of  sufficient  age  and  business 
capacity  knowingly  sTiters  into  a  contract 
of  service  which  is  only  in  partial  restraint 
of  trade,  the  onus  lies  on  him  to  prove 
that  it  goes  beyond  what  was  reasonably 
necessary. 

Appeal  from  Stirling,  J. 

The  plaintiff  was  a  hardware  manufisus- 
turer  and  factor.  The  defendant  was 
the  son  of  and  was  living  with  one  of  the 
plaintiffs  travellers  and  managers,  and 
was  in  1894  about  twenty-four  years  of 
age.  He  was  in  service  with  one  of  the 
plaintiff's  competitors  in  trade,  and  had 
had  considerable  experience  of  the  hard- 
ware business  in  the  BUck  Country.  The 
plaintiff  was  afraid  that  the  defendant 
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might  make  use  of  information  acquired 
firom  his  father,  and  offered  him  a  situation 
in  his  own  works,  and  on  April  2, 1894,  an 
agreement  was  entered  into  between  the 
plaintiff  and  the  defendant,  by  which  the 
former  agreed  to  take  the  latter  into  his 
service,  and  the  defendant  agreed  to  serve 
him  "  as  and  in  the  capacity  of  clerk,  &c.," 
at  wages  to  be  mutually  agreed  upon,  the 
engagement  to  be  determinable  by  a  fort- 
night's notice  on  either  side.  The  agree- 
ment contained  the  following  clause  : 

"The  said  Alfred  Doman  Junior  in 
consideration  of  the  said  Charles  Haynes 
so  engaging  him  as  aforesaid  hereby 
agrees  that  he  will  not  during  his  said 
service  and  employment  or  after  the 
determination  thereof  by  notice  disclose 
or  otherwise  however  make  known  or 
divulge  to  any  person  or  persons  the 
secrets  of  the  said  Charles  Haynes  or  the 
mode  or  principle  used  or  adopted  by  him 
in  the  said  business  or  any  part  thereof 
or  any  information  whatever  with  regard 
to  the  same  or  during  or  after  the  deter- 
mination of  such  service  as  aforesaid 
work  for  or  serve  any  other  person  or 
persons  Company  or  Firm  carrying  on  or 
engaged  or  dealing  in  the  same  kind  of 
business  or  any  part  thereof  within  a 
radius  of  26  miles  from  the  works  of  the 
said  Charles  Haynes  without  the  written 
sanction  of  the  said  Charles  Haynes." 

The  defendant  continued  in  the  plain- 
tiff's service  until  February,  1897,  when 
he  gave  notice  and  left.  He  then  went  to 
London  and  remained  there  for  a  con- 
siderable time,  but  in  the  course  of  1898 
he  returned  to  the  Black  Country  and 
entered  into  the  service  of  Messrs.  Ben- 
jamin Priest  &  Sons,  who  carried  on  a 
similar  business  to  the  plaintiff's  within 
three  miles  of  his  works. 

It  appeared  from  the  evidence  that  the 
defendant  received  15*.  per  week  when  he 
first  entered  the  plaintiff's  service,  and 
that  these  wages  had  been  increased 
to  28*.  before  he  left ;  and  that  in 
the  performance  of  his  duties  as  con- 
fidential derk  he  had  acquired  a  con- 
siderable knowledge  of  the  plaintiff's 
business  and  the  secrets  of  his  trade.  The 
defendant  stated  that  he  signed  the  agree- 
ment because  the  plaintiff  had  threatened 
to  dismiss  his  father  unless  he  (the  defen- 


[1899 


dant)  gave  up  travelling  for  another  firm, 
and  also  in  the  hope  of  succeeding  to  his 
fiither's  position,  the  words  "  Ac."  being 
inserted  to  meet  this  contingency.  He 
alleged  that  his  experience  had  proved  of 
little  use  in  London,  and  that  he  could 
not  hope  to  get  a  good  situation  except 
within  the  prohibited  area.  He  filed 
affidavits  by  persons  in  the  trade  alleging 
that  it  was  not  customary  or  necessary 
that  persons  employed  as  clerks  only  by  a 
hardware  factor  should  be  bound  by 
restrictive  covenants ;  and^that  the  restric- 
tion of  a  radius  of  twenty-five  miles  would 
prevent  the  defendant  from  obtaining 
eoflployment. 

Stirling,  J.,  granted  an  injunction  re- 
straining the  defendant  until  judgment  or 
further  order  from  working  for  or  serving 
Benjamin  Priest  &  Sons,  or  any  other 
person,  persons,  company,  or  firm  carry- 
ing on  or  engaged  or  dealing  in  the  same 
kind  of  business  as  the  plaintiff — ^that  is 
to  say,  manufacturer  and  hardware  factor, 
or  any  part  thereof,  within  a  radius  of 
twenty-five  miles  from  the  works  of  the 
plaintiff,  situate  at  Withymoor. 

The  defendant  appealed.  On  the 
appeal  he  desired  to  read  further  afiidavits 
to  the  effect  that  the  agreement  was  un- 
reasonable both  in  space  and  in  time. 

Jenkins,  ^.C,  and  T.  B. Napier^ior  the 
appellant. — ^The  covenant  is  too  wide ;  it 
is  unlimited  in  point  of  time,  and  the 
radius' of  twenty-five  miles  is  fkr  greater 
than  is  necessary.  It  includes  many  large 
towns,  and  in  fisict  the  whole  of  the  Black 
Country,  where  alone  the  appellant  can 
use  his  experience  to  the  best  advantage. 
By  the  terms  of  the  contract  he  cannot 
work  in  France  or  China  for  anybody  who 
has  works  in  the  Black  Country. 

The  covenant  is  unreasonable,  because 
there  is  no  limit  of  time,  except  the  life- 
time of  the  appellant.  He  might  have 
been  dismissed  at  the  end  of  the  fijrst 
month,  and  then  gone  abroad  for  thirty 
years,  and  even  then  he  oould  not  retam 
to  the  Black  Country.  The  words  "or 
any  part  thereof"  are  ridiculously  wide — 
Underwood  v.  Barker  [l899],*  Nordenfdt  v. 
Maxim-NordenfeU  Guna  and  AmmunUion 

(1)  Ante,  p.  201 ;  [1899]  1  Ch.  300. 


Digitized  by 


Google 


Vol.  68.] 


CHANCERY  DIVISION. 


421 


Haynes  v.  Domak,  App. 

Co,  [1894V  and  HUchcock  v.  Coker  [i8S7].» 
There  is  no  case  in  which  a  covenant 
otherwise  reasonable  has  been  held  void 
because  it  was  for  life,  but  it  is  an  im- 
portant circumstance  to  be  considered. 

[Homer,  L.  J.,  referred  to  RovsUUm  v. 
Eouaillon  [l880].^J 

Sach  a  covenant  is  considered  by  the 
trade  to  be  unreasonable,  and  evidence  to 
that  effect  ought  to  be  admitted. 

The  covenant  was  unreasonable  when  it 
was  made,  because  at  that  time  he  was 
•only  in  a  humble  position;  therefore  it 
was  void  altogether,  and  could  not  be 
relied  upon  if  (as  he  denies)  he  afterwards 
became  a  confidential  clerk.  It  was  made 
under  pressure,  and  therefore  bad  a6 
initio. 

The  clause  which  provides  that  the 
appellant  shall  not  divulge  secrets  is 
sufficient  protection  for  the  phdntlff'. 
They  are  separate  covenants,  and  the 
eecond  clause  is  not  necessary  to  enforce 
the  first.  In  a  contract  of  this  kind  a 
restriction  for  life  cannot  be  construed  as 
if  it  were  for  a  reasonable  time  only. 

Upjohn,  Q,C.f  and  i>unAam,  for  the  plain- 
tiflf. — The  evidence  shews  that  there  was 
no  pressure,  that  the  appellant  was  a  con- 
fidential derk,  and  that  the  agreement  was 
reasonable — Mumford  v.  Gething  [l859].* 

It  was  reasonable  that  the  plaintiff 
should  be  afraid  that  the  son  woidd  learn 
trade  secrets  from  his  fJEither.  So  there  was 
no  oppression,  and  it  was  reasonable  to 
make  the  stipulation  before  he  entered 
the  service.  The  Court  will  first  ascertain 
the  meaning  of  the  parties,  and  then 
apply  the  rule  as  to  reasonableness.  It 
will  not  upset  the  contract  because  it  may 
<50ver  more  than  was  intended — AfiUa  v. 
J)u7iham  [l89l].^  The  limit  of  space  and 
the  duration  of  the  restriction  are  reason- 
ably necessary  for  the  plaintiff's  protec- 
tion— Avery  v.  Lang  ford  [i854],^  NiokdU 
V.  Stretton  [l843,  1847],*  Jiobinson  db  Co. 
V.  ffeuer  [i898],»  May  v.  O^JfTnil  [i875],i» 

(2)  63  L.  J.  Ch.  908 ;  [1894]  A.C.  535.^ 

(3)  6  L.  J.  Kx.  266 ;  6  Ad.  &  E.  438.*^ 

(4)  49  L.  J.  Ch.  338;  14  Ch.  D.  361. 

(5>  29  L.  J.  C.P.  105;  7  C.B.  (N.s.)  306»  309. 

(6)  60  L.  J.  Ch.  362  ;  [1891]  1  Ch.  676. 

(7)  28  L.  J.  Ch.  837 ;  Kay,  663. 

(8)  7  Bear.  42;  10  Q.B.  346. 

(9)  67  L.  J.  Ch.  644 ;  [1898]  2  Ch.  461. 
(10)  44  L.  J.  Ch.  660. 


FoUock  on  Contracts  (6th  ed.),  p.  348, 
Dubowaki  v.  Goldstein  [l896y  ^  Baines  v. 
Geary  [issi^^  Parsons  v.  CotteriU  [l887],*» 
Matthews  on  Restraint  of  Trade,  p.  248, 
Chesman  v.  Nairiby  [l726],^*  Badische 
Anilin-  wnd  Soda-Fabrik  v.  Schott  [l892].** 
The  contract  is  not  invalid  because  of  the 
words  "  or  any  part  thereof."  They  are 
clearly  severable. 

[LiNDLEY,  M.R. — ^We  agree  that   the 
covenant  does  not  include  retail  business.] 

Jenkins,  Q^C,  replied. 

Cur,  adv,  vuU. 

MayS. — LiNDLEY,  M.R.,  after  stating 
the  fJEu^ts  and  reading  the  provisions  of  the 
agreement,  continued :  Looking  at  the 
case  broadly,  and  passing  over  for  the 
moment  one  or  two  objections  to  it,  which 
I  will  consider  later  on,  I  see  nothing  in 
this  agreement  which  makes  it  void.  The 
meaning  of  it  is  not  so  clear  as  it  might 
be ;  but,  construe  it  as  you  will,  it  only 
prohibits  the  defendant  from  having  deal- 
ings in  the  way  of  the  plaintiff's  business 
with  a  limited  class  of  persons  without 
the  written  consent  of  the  plaintiff.  The 
business  of  hardware  manufacturer  and 
factor  is  not  confined  to  the  district  men- 
tioned in  the  agreement,  and  there  are 
plenty  of  people  in  that  business  else- 
where whom  the  defendant  can  join  if  he 
pleases.  The  prohibition  against  dis- 
closing secrets  is  practically  worthless 
without  the  restriction  against  entering 
the  employ  of  rivals.  The  agreement,  no 
doubt,  binding  the  defendant  not  to  do 
certain  things,  and  being  unlimited  as  to 
time,  binds  him  for  his  life  ;  and  this  gives 
rise  to  a  difficulty  which  I  will  consider 
presently.  But  it  is  very  remarkable  that 
no  case  can  be  found  in  which  an  agree- 
ment in  restraint  of  trade,  free  from  ob- 
jection in  other  respects,  has  been  held 
void  simply  because  its  duration  was  not 
restricted.  This  point  has  often  been 
considered,  notably  in  Hitchcock  v.  Coker.^ 
In  Underwood  v.  Barker  *  this  Court  had 
occasion  to  consider  the  law  applicable 
to  cases  of  this  description,  and  I  shall 

(11)  65  L.  J.  Q.B.  397 ;  [1896]  1  Q.B.  478. 

(12)  66  L.  J.  Ch.  936 ;  36  Ch.  D.  164. 

(13)  56  L.  T.  839. 

(14)  2  Ld.  Raym.  1466. 

(15)  61  L.  J.  Ch.  698;  [1892]  3  Ch.  447. 
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content  myself  by  referring  to  what  I  then 
said  for  my  view  of  the  law  in  general. 

But  the  present  case  presents  one  or 
two  peculiarities  to  which  it  is  necessary 
to  allude.  In  the  first  place,  there  are 
affidavits  from  persons  in  the  trade 
stating  their  views  of  the  reasonableness 
of  the  restrictive  clause  on  which  this  case 
turns.  The  introduction  of  this  class  of 
evidence  is  a  novelty.  In  my  opinion  it 
is  inadmissible,  and  ought  not  to  be  at- 
tended to.  Evidence  from  persons  in  the 
trade  is  adviissible  to  inform  the  Court  of 
its  nature,  and  of  what  is  customary  in  it, 
and  of  anything  requiring  attention  in 
the  mode  *of  conducting  it,  and  of  any 
particular  dangers  requiring  precautions, 
and  what  precautions  are  required  in 
order  to  protect  a  person  carrj^g  on  the 
business  from  injury  by  a  person  leaving 
his  service.  But  the  reasonableness  of  a 
contract  depends  on  its  true  construction 
and  legal  effect,  and  is  consequently  a 
question  for  the  Court,  and  on  such  a 
question  the  opinion  of  witnesses  is  out  of 
place. 

Another  matter  which  requires  atten- 
tion is  whether  a  restriction  on  trade 
must  be  treated  as  wholly  void  because  it 
is  so  worded  as  to  cover  cases  which  may 
possibly  arise,  and  to  which  it  cannot  be 
reasonably  applied.  The  appellant's 
counsel  strenuously  contended  that,  even 
if  the  restriction  could  be  regarded  as 
reasonable  in  the  events  which  have  hap- 
pened, and  in  the  great  majority  of  cases 
likely  to  happen,  yet,  if  others  could  be 
suggested  to  which  it  would  be  unreason- 
able to  apply  the  restriction,  it  must  be 
held  void  in  toto.  This  contention  has 
been  considered  and  repudiated  when  the 
restriction  is  so  worded  as  to  be  divisible 
into  distinct  portions  not  depending  on 
each  other.  In  all  such  cases  the  restric- 
tion is  not  held  void  in  toto,  but  is  held 
to  be  good  so  far  as  it  is  free  from  objec- 
tions, and  bad  only  as  to  those  parts 
which  are  objectionable.  MaUan  v.  May 
[1843]  ^®  is  the  leading  case  on  this  point. 
This  principle  gets  over  any  difficulty 
arising  from  the  introduction  of  the  words 
"or  any  part  thereof";  and  the  same 
principle  is,  in  my  opinion,  also  applicable 
to  cases  not  contemplated  and  to  which  it 

(16)  12  L.  J.  Ex.  876  ;  11  M.  &  W.  663. 


would  be  unreasonable  to  apply  the  re- 
striction. I  am  not  considering  restric- 
tions so  worded  as  to  be  partly  good  and 
partly  bad,  and  in  which  the  good  parts 
are  dependent  on  the  bad.  Such  restric- 
tions are  void  in  toto,  the  bad  parts  infect- 
ing and  destroying  the  whole.  Perls  v. 
Sacdfeld  [l892]  ^^  is  a  modem  instance  of 
such  a  restriction,  and  my  observations 
do  not  apply  to  such  cases.  Agreements 
in  restraint  of  trade^  like  other  agree- 
ments, must  be  construed  with  reference  to 
the  object  sought  to  be  attained  by  them. 
In  cases  such  as  the  one  before  us  the 
object  is  the  protection  of  one  of  the  parties 
against  rivalry  in  trade. .  Such  agreements 
cannot  be  properly  held  to  apply  to  cases 
which,  although  covered  by  the  words  of 
the  agreement,  cannot  be  reasonably  sup- 
posed ever  to  have  been  contemplated  by 
the  parties,  and  which  on  a  rational  view 
of  the  agreement  are  excluded  from  its 
operation  by  &Jling,  in  truth,  outside,  and 
not  within,  its  real  seope.  Bat,  even  if 
some  extreme  case  of  a  technical  breach 
producing  no  injury  to  the  party  to  be 
protected  could  be  proved,  sound  prin- 
ciple requires,  not  that  the  agreement 
should  be  held  void  in  tato,  but  only  so 
far  as  it  is  really  unreasonable.  Even  if 
the  restriction  could  not  be  so  construed 
as  to  exclude  such  a  case,  no  jury  would 
give  the  plaintiff  any  damages,  and  no 
Judge  would  grant  him  an  injunction. 
In  such  an  extreme  case  the  defendant  is 
sufficiently  protected  against  oppreeaon 
without  holding  the  agreement  void  in 
totOj  and  I  am  unable  to  see  that  public 
policy  requires  more.  The  last  words 
used  by  Lord  Macclesfield,  in  giving  judg- 
ment in  i/i^c^v.i^eyno^[i7ii],^^  were: 
*'  In  all  restraints  of  trade,  where  nothing 
more  appears,  the  law  presumes  them 
bad ;  but  if  the  circumstances  are  set 
forth,  that  presumption  is  excluded,  and 
the  Court  is  to  judge  of  those  circum- 
stances, and  determine  accordingly ;  and 
if  upon  them  it  appears  to  be  a  just  and 
honest  contract,  it  ought  to  be  main- 
tained." This  is  good  law  and  good  sense, 
and,  adopting  it  as  a  guide,  it  leads  to  the 
conclusion  that  the  Court  ought  not  to 
hold  a  just  and  honest  agreement  void, 

(17)  61  L.  J.  Ch.  409 ;  [1892]  2  Ch.  149. 

(18)  1  P.  Wms.  181. 
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even  when  to  enforce  it  would  be  unjust, 
simply  because  the  agreement  is  so  un- 
skilfully worded  as  apparently,  or  even 
really,  to  cover  some  conceivable  case  not 
within  the  mischief  sought  to  be  guarded 
against.    Public  policy  does  not  require 
so  serious  a  consequence  to  be  attached  to 
a  mere  want  of  accuracy  in  expression. 
To  hold  such  an  agreement  wholly  illegal 
and  void  is  to  lose  all  sense  of  proportion, 
and  is  not  necessary  for  the  protection 
either  of  the  defendant  or  of  the  public. 
This  conclusion  is  warranted  by  the  judg- 
ments of  the  Court  in  Rannie  v.  Irvine 
[l844y  ^     Chief  Justice  Tindal  there  said  : 
"  If  however,  the  contract  is  a  reasonable 
one  at  the  time  it  is  entered  into,  we  are 
not  bound  to  look  out  for  improbable  and 
extravagant    contingencies    in    order  to 
make  it  void."     The  other  Judges  ex- 
pressed tbeir  opinions  to  the  same  effect ; 
and  this  view  was    approved   by  Lord 
Macnaghten    in    Norden/eU   v.    Maxim- 
I^ordenfeU  Guns  and  Ammunition  CoJ^ 
To  prohibit  the  defendant  in  this  action 
from    engaging    in   business  such  as  is 
carried    on    by    the    plaintiff  with    the 
limited  class  of  people  mentioned  in  the 
agreement,  without  the  written  sanction 
of  the  pkdntiff,  is,  in  my  opinion,  quite 
reasonable  in  all  the  events  which  I  can 
fiuppose  the  parties  to  have  contemplated. 
Possible  cases  in  which  the  restriction 
would  not  be  reasonable  are  suggested. 
One  would  have  arisen  if  the  defendant 
had  left  the  plaintiff's  employ  within  a 
very  short  time  after  entering  it,  and 
before  the  defendant  could  have  acquired 
or  carried  away  with  him  any  knowledge 
of  the  plaintiff's  mode  of  conducting  his 
business.     Such  an  event  has  not  hap- 
pened, and  clearly  was  not  contemplated. 
This  objection,  if  sound,  would  invalidate 
all  agreements  of  the  sort  determinable 
on  short  notice,  unless  some  words  were 
introduced  excluding  their  application  to 
cases  never  contemplated.    Another  case 
to  which    the  restriction  could  not  be 
reasonably  applied  would  have  arisen  if 
the  defendant  had  lefl  business  altogether, 
or  had  had  no  dealings  with  the  plsuntiff 's 
rivals  for  twenty  or  thirty  years,  and  had 
then  resumed  business  and  assisted  them. 
£ven  if  such  cases  could  be  properly  re- 
(19)  14  L.  J.  C.P.  10;  7  Man.  &  G.  969. 


garded  as  breaches  of  the  agreement,  we 
are  not  bound  to  hold  the  agreement  void 
in  toto  because  it  would  extend  to  such 
extremely  unlikely  events.  Ko  decision 
forces  IIS  to  go  so  far.  There  is  authority 
against  it,  and  on  principle  such  an  un- 
reasonable conclusion  ought  not  to  be 
held  to  be  law. 

The  defendant  is  in  the  wrong.  He  is 
deliberately  doing  what  he  plainly  agreed 
not  to  do.  The  injunction  granted  must 
be  made  perpetual,  adding  '*  without  the 
written  sanction  of  the  plaintiff.''  The 
defendant  must  pay  the  costs,  both  of  the 
action  and  of  the  appeal. 

BiGBT,  L.  J.,  stated  the  facts,  and  con- 
tinued: The  agreement  is  very  far  from 
being  a  general  restraint  on  the  servant 
carrying  on  his  business.  He  can  enter 
into  the  employment  of  any  hardware 
manuflBu^urer  or  fitctor  who  is  not  engaged 
in  business  within  the  twenty-five  mile 
radius  mentioned  in  the  agreement,  and 
of  course  he  may  enter  into  the  employ- 
ment of  any  person  or  firm  anywhere  not 
carrying  on  the  same  kind  of  business  as 
the  phmitiffs  or  any  part  thereof.  The 
extent  of  the  restrictions  does  not  appear 
to  me  unreasonable,  apart  from  its  dura- 
tion ;  and,  as  the  Master  of  the  Rolls  has 
pointed  out,  there  is  no  case  in  which  a 
partial  restraint,  otherwise  reasonable,  has 
been  held  unreasonable  because  of  its 
being  unlimited  in  point  of  time.  I  celu- 
not  see  why  a  man  may  not  bind  himself 
never  to  serve  with  a  rival  firm  within  a 
limited  radius,  as  he  certainly  can  never 
to  deal  with  a  customer  for  the  time  being 
of  his  own  principals. 

RoHEB,  L.  J. — I  also  have  come  to  the 
conclusion  that  this  appeal  should  be  dis- 
missed. The  circumstances  under  which 
the  defendant  entered  into  the  plaintiff's 
employ  were  such  as,  in  my  opinion,  to 
justify  the  plaintiff  in  asking  the  defen- 
dant to  enter  into  some  agreement  of  the 
nature  of  that  enforced  in  this  action. 
The  defendant  entered  into  the  agreement 
sued  upon  with  full  knowledge  of  its 
terms,  and  not  under  such  pressure  or 
circumstances  as  would  justify  the  Court 
in  refusing  to  enforce  those  terms  if  other- 
wise vahd.     I  think  the    plaintiff  was 
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entitled  to  call  upon  the  defendant  to 
«nter  into  some  contract  as  to  not  entering 
into  the  service  of  rival  traders  after  the 
termination  of  his  employment  by  the 
plaintiff. 

The  only  remaining  question,  then,  is 
whether  the  second  p&it  of  clause  2  goes 
beyond  what  was  reasonable.    Now  it  is 
«lear  that  the  restraint  thereby  placed  on 
the  defendant  was  a  limited  one.     Taking 
the  construction  now  put  upon  it  by  both 
parties,  and  which,  in  my  opinion,  is  cor- 
rect, it  in  effect  extends  only  so  fiur  as  to 
restrain  him  from  serving  any  trader  who 
carries  on  a  business  like  the  plaintiff's — 
namely,  that  of  a  hardware  manufacturer 
or  factor,  or  any  part  thereof  (which,  of 
oourse,  means  a  substantial  part),  within 
twenty-five  miles  of  the  plaintiff's  works 
— ^that  is  to  say,  the  service  of  any  of  the 
plaintiff's  potential  rivals.    Now  no  doubt 
the  radius  of  twenty-five  miles  is  exten- 
sive, but  it  leaves  outside  a  large  area  in 
which  the  businesses  of  a  hardware  manu- 
£Etcturer  and  of  a  hardware  factor  are 
extensively  carried  on.     And  even  within 
the  radius  the  defendant  had  left  open  to 
him  employment  in  any  business  not  being 
hardware,  and  even  in  any  hardware  busi- 
ness, unless  it  was  the  same  kind  as  the 
plaintiff's  or  part  of  the  plaintiff's  busi- 
ness.    Looking  at  the  extensive  nature  of 
the  business  of  a  hardware  manufacturer 
and  factor,  it  does  not  appear  to  me  that 
the  limitation  placed  on  the  defendant 
leaving  the  plaintiff's  employ  was  unrea- 
-sonable.     It  is  said  that  there  ought  to 
have  been  a  shorter  period  of  time  during 
which  the  defendant  was  to  be  bound  than 
his  life.     But  I  am  satisfied  that  a  short 
period  of  time  would  have  been  wholly 
insufficient  to  properly  protect  the  plain- 
tiff; and  even  afiyer  a  comparatively  long 
series  of  years  the  position  of  the  plain- 
tiff's business,  and  the  capacity  of  the 
defendant  to  use  his  knowledge  of  it  to 
its  injury,  might  well  have  remained  un- 
changed, and  therefore  the  plaintiff  would 
have  still  required  protection.  Looking  at 
the  average  duration  of  life,  and  dealing 
with  the  question  broadly,  I  do  not  think 
on  the  whole  it  was  unreasonable  to  put 
no  limitation  as  to  time  on  the  defendant's 
agreement.    It  would  have  been  of  no 
practical  importance  to  the  defendant  to 


have  limited  the  time  to,  say,  twenty 
years,  and  to  have  freed  him  after  that 
time.  It  is  not  right  in  these  cases  to 
judge  of  what  is  reasonable  by  a  considera- 
tion of  circumstances  not  naturally  in  the 
contemplation  of  the  parties  or  likely  to 
happen,  as,  for  example,  in  the  present 
case,  by  considering  whether  the  restraint 
would  be  reasonable  if  the  defendant  lived 
a  long  life,  and  after  a  considerable  number 
of  years,  when  circumstances  had  changed 
and  no  injury  could  accrue  to  the  plain- 
tiff, wanted  to  serve  in  the  prohibited 
radius,  or  by  considering  whether  the 
restraint  would  be  needed  if  the  defen- 
dant had  ceased  his  employment  before 
acquiring  any  real  knowledge  of  the 
pbuntiff's  business.  In  most  cases  of 
restraint  of  trade  the  master  would  need 
no  protection  if  the  employment  ceased 
very  soon,  and  yet  a  consideration  of  this 
fact  has  never  in  itself  induced  the  Court 
to  hold  the  restraint  unreasonable  or  void. 
I  fully  agree  with  what  has  been  said  by 
the  Master  of  the  Bolls  on  this  part  of 
the  case. 

I  will  only  add  this :  Where  a  man  of 
sufficient  age  and  business  capacity  know- 
ingly enters  into  a  contract  of  service 
which  is  only  in  partial  restraint  of  trade, 
I  think  the  onus  lies  on  him  to  prove 
that  it  goes  beyond  what  was  reasonably 
necessary.  See  Homer  v.  Graves  [1831],** 
where  it  is  stated  that,  "  unless  the  case 
was  such  that  the  restraint  was  plainly 
and  obviously  unnecessary,  the  Court  would 
not  feel  itself  justified  in  interfering." 
And  see  RousiUon  ▼.  RattsiUon^^  where 
Mr.  Justice  Fry  shews  that  the  case  of 
MaUan  v.  May  ^^  supports  the  above 
view,  and  adds  that  it  was  also  his 
opinion  that  the  burden  of  shewing  that 
such  a  restraint  was  plainly  and  obviously 
beyond  what  the  master's  interests  re- 
quired rested  on  the  defendant  (the 
servant);  and  he  further  said  in  effect 
that  that  ought  to  be  the  rule  of  law, 
because  the  defendant  is  seeking  to  put  a 
restraint  upon  the  freedom  of  contract; 
and  he  who  does  that  must  shew  that  the 
purposes  of  freedom  of  trade  require  the 
freedom  of  contract  to  be  so  curtailed. 
And  in  MiUa  v.  Dunham^  the  present 
Master  of  the  Bolls  observes  tluit  the 

(20)  9  L.  J.  (O.S.)  C.P.  192;  7  Bing.  735. 
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contention,  "that  you  are  to  treat  a 
restraint  of  trade  as  prima  facie  bad, 
and  throw  upon  the  person  supporting  it 
the  onus  of  shewing  that  it  is  reasonable, 
is  introducing  a  wholly  unsound  principle 
into  the  construction  of  documents.*' 
Other  authorities  to  the  same  efiPect  might 
be  cited.  In  the  case  before  us  the  de- 
fendant has,  in  my  opinion,  failed  to  dis- 
charge the  onus  on  him,  and  on  that 
ground  also  I  think  this  appeal  fails. 

Appeal  dismissed. 


Solicitors— T.  A.  Dennison  &,  Co.,  agents  for 
T.  Oooksey,  Old  Hill,  for  appellant ;  Pretor 
W.  Chandler,  agent  for  Hooper  Sc  Fairbairn, 
Dudley,  for  plaintiff. 

lEeported  hy  H.  C.  Boper,  Esq., 
Barrister-at'Law, 


iRDY,  J. ") 
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JOHNSTON  V,  BOYES. 


Gozkns-Hardt,  J. ' 
1899. 
April  25, 

Vendor  and  Purchaser  —  Auction  — 
Highest  Bidder  —  Cheque  for  Deposit  — 
Ee/usal  by  Vendor  to  Accept  Cheque  and 
Sign  Contract  — Statute  of  Frauds  (29 
Car.  2.  c.  3),  s.  4. 

A  vendor  who  offers  land  for  sale  h/ 
public  auction  under  conditions  of  sale 
providing  that  the  highest  bidder  shall  be 
the  purchaser,  and  t^iat  he  shall  immediately 
pay  a  deposit  and  sign  a  contract  for  pur- 
ehasCf  is  liable  in  damages  to  a  member  of 
the  public  to  whom  the  property  has  been 
knocked  down  as  the  highest  bidder  if  he 
refuses  to  aUow  him  to  sign  the  contract. 
The  vendor,  however,  is  not  bound  to  accept 
a  cheque  for  the  deposit,  and  may  refuse  to 
enter  into  the  contract  unless  cash  is  paid. 

The  defendants,  who  were  trustees  for 
sale,  offered  an  inn  for  sale  by  auction. 
By  the  conditions  of  sale  the  highest 
bidder  was  to  be  the  purchaser,  and  the 
purchaser  was,  immediately  after  the  sale, 
to  pay  to  the  auctioneer  a  deposit  of  10^. 
per  cent,  on  the  amount,  and  in  part  pay- 
ment of  his  purchase-money,  and  sign  an 
agreement  to  complete  the  purchase.  The 
Vol.  68.— Charo. 


form  of  agreement  to  be  signed  stated 
that  the  deposit  had  been  paid. 

Mr.  Johnston  attended  the  auction  and, 
on  behalf  of  his  wife,  the  plaintiiS',  had 
the  property  knocked  down  to  him  as  the 
highest  bidder  at  the  price  of  4,900^.  The 
defendant  Boyes  recognised  Johnston, 
who,  in  an  action  in  the  County  Court, 
had  sworn  that  he  had  nothing  in  the 
world  but  the  clothes  he  was  wearing. 
Mrs.  Johnston,  the  plaintiff,  howevet',  was 
a  person  of  considerable  means,  and  it 
appeared  that  their  habit  was  that  John- 
ston should  buy  property  for  her,  she 
giving  him  cheques,  which  he  paid  into 
his  own  banking  account  and  drew  against. 
Johnston  tendered  his  cheque  for  490/. 
for  the  deposit,  saying  that  his  wife,  the 
plaintiff,  would  find  the  money  to-morrow. 
He  also  stated  that  he  was  buying  on  her 
behalf.  The  defendant  Boyes  insisted 
that  he  must  have  cash  for  the  deposit 
that  day,  and  instructed  the  auctioneer 
not  to  accept  Johnston's  cheque.  Johnston 
was  not  allowed  to  sign  the  contract,  and 
the  property  was  sold  to  another  purchaser 
at  an  increased  price.  The  learned  Judge 
thought  that  if  his  cheque  had  been 
accepted  it  would  have  been  met. 

The  plaintiff  brought  this  action  for 
damages  for  breach  of  the  contract  in  the 
conditions  that  the  highest  bidder  should 
be  the  purchaser,  and,  as  to  the  defendant 
Boyes  in  particular,  in  so  far  as  such  breach 
of  contract  consisted  in  directing  the  auc- 
tioneer not  to  accept  from  the  plaintiff, 
acting  by  her  agent  Johnston,  the  deposit- 
money,  according  to  the  conditions  of  sale, 
as  highest  bidder  and  purchaser,  and  not 
allowing  the  plaintiff,  by  her  agent  John- 
ston, to  sign  the  purchase  agreement  at 
the  foot  of  the  conditions  of  sale. 

The  defendants  pleaded  that  they  were 
justified  in  refusing  Johnston's  cheque  for 
the  deposit,  and  that,  being  trustees,  of 
which  notice  was  given  in  the  conditions 
of  sale,  they  would  have  committed  a 
breach  of  trust  if  they  had  allowed  the 
auctioneer  to  accept  Johnston's  cheque  for 
the  deposit.  They  also  relied  upon  the 
Statute  of  Frauds  as  a  defence,  if  neces- 


Tindal  Atkinson,  Q.C.,  and  F.P. Onslow, 
for  the  plaintiff. — The  plaintiff  has  suffered 
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damage  by  the  defendants'  refusal  to  allow 
her  agent  to  sign  the  contract  according 
to  the  conditions.  It  is  the  common 
practice  for  the  auctioneer  to  accept  a 
cheque  for  the  deposit — Farrer  v.  Lac7/j 
ffarUand  dh  Co.  [l885].*  There  was  an 
offer  to  the  public  that  the  highest  bidder 
should  have  the  property  knocked  down 
to  him.  It  is  like  a  person  offering  a 
reward  for  something  lost.  The  contract 
is  complete  when  the  condition  is  per- 
formed. The  decision  in  CarlUl  v.  Carbolic 
Smoke-BaU  Co,  [l892]  *  is  applicable. 

[Cozens-Hakdy,  J.,  referred  to  Blum- 
berg  V.  Life  Interests  dhc.  Corporation 
[1896]  ^  on  the  question  of  the  auctioneer 
accepting  a  cheque.] 

We  have  evidence  to  shew  that  Johnston 
could  have  paid  cash,  as  there  were  per- 
sons in  the  room  ready  to  cash  his  cheque. 

[They  cited  also  Warlow  v.  Harrison 
[1859]  *  and  Spencer  V.  Harding  [l87o]  *  as 
to  the  point  of  the  highest  bidder  being 
the  purchaser.] 

Eve,  Q.C.,  Ingpen,  and  F.  A,  Milne,  for 
the  defendants. — The  plaintiff  is  seeking 
damages  for  a  breach  of  contract,  but  there 
never  was  any  contract.  In  Pap6  v. 
Westacott  [1893],^  an  auctioneer  and  agent 
was  held  liable  for  accepting  a  cheque  for 
arrears  of  rent,  the  cheque  being  dis- 
honoured. Lindley,  L. J.,  says :  "  Was 
the  defendant  [the  auctioneer]  justified  in 
parting  with  the  licence  to  assign  without 
getting  the  rent  in  arrear?  Did  he 
pursue  his  authority  in  getting  the  piece 
of  paper  which  he  ultimately  could  not 
cash  ]  My  answer  is,  that  what  he  did 
was  not  in  performance  of  his  duty.  He 
did  not  get  cash." 

Tindal  Atkinson,  Q'C.,  replied. 

Cur,  adv.  vuU. 

April  28.  —  Cozens-Hardy,  J.  —  In 
point  of  law,  I  think  such  an  action  as 
this  can  be  maintained.  A  vendor  who 
offers  property  for  sale  by  auction  on  the 
terms  of  printed  conditions  can  be  made 
liable  to  a  member  of   the   public  who 

(1)  65  L.  J.  Ch.  149 ;  31  Ch.  D.  42. 

(2)  62  L.  J.  Q.B.  257 ;  [1893]  1  Q.B.  256. 

(3)  66  L.  J.  Ch.  127  ;  [1897]  1  Ch.  171. " 

(4)  29  L.  J.  Q.B.  14  ;  1  B.  &  JE.  295. 

(5)  39  L.  J.  C.P.  832  ;  L.  R.  6  C  P.  561. 

(6)  63  L.  J.  Q.B.  222;  [1894]  1  Q.B.  272. 


accepts  the  offer  if  those  conditions  be 
violated — see  Warlow  v.  Harrison^  and 
the  recent  case  of  CarliU  Y.'CarboUc  Snu^ 
BaU  Co.^  Nor  do  I  think  that  the 
Statute  of  Frauds  would  afford  any  defence 
to  such  an  action.  The  plaintiisr  is  not 
suing  on  a  contract  to  purchafie  land ;  she 
is  suing  simply  because  her  agent  in 
breach  of  the  first  and  second  conditions  of 
sale  was  not  allowed  to  sign  a  contract 
which  would  have  resulted  in  her  becom- 
ing the  purchaser  of  the  land.  I  think 
this  conclusion  results  from  the  decision 
of  the  Exchequer  Chamber  in  Warhw  v. 
Harrison.^  That  was  not  a  case  under 
section  4  of  the  Statute  of  Frauds ;  but 
the  observation  of  Mr.  Baron  Martin  as 
to  section  17  seems  to  me  to  be  applicable 
to  the  present  case. 

It  is   therefore  necessary  to  consider 
whether  the  facts  proved  have  established 
a    breach   of    the    contract    alleged   by 
the     plaintiff.         When    the     property 
had  been  knocked  down  to  Mr.  John- 
ston, he  went  to    the  auctioneer's    ros- 
trum with   a  view  to  signing  the  con- 
tract.    But  Mr.  Boyes,  who  is  one  of  the 
defendants,  and  was  the  solicitor  conduct- 
ing the  sale,  recognised  him  as  a  man 
who,  in  the  previous  week,  had  appeared 
in  the  County  Court  of  which  Mr.  Bc^es 
is  the  Begistrar,  and  sworn  that  he  had 
nothing  in  the  world  but  the  clothes  he 
stood  up  in.  Mr.  Boyes  thereupon  told  the 
auctioneer  not  to  take  his  cheque,  and 
threatened  that  if  he  did  he  would  be 
held  liable  for  the  consequences.    Some 
further  discussion  took  placBy  partly  in 
the  auction-room  and  partly  in  the  ante- 
room, to  which  the  auctioneer  and  his 
clerk  and  Mr.  Johnston  and  the  defen- 
dants retired,  the  result  of  which  was  that 
the  refusal  to  accept  the  cheque  was  p^- 
sisted  in,  although   Mr.    Johnston  said 
that  his  wife  would  find  the  money  to- 
morrow.    Mr.  Boyes  said  he  must  have 
the  cash  to-day,  and  as  Mr.  Johnston  did 
not  provide    the  cash  the    mattw*  was 
treated  as  at  an  end,  so  far  as  he  was 
concerned,  and  a  contract  was  immediately 
afterwards    signed    for   sale  to  aDother 
gentleman  at  the  increased  price  of  5(^ 
Mr.  Johnston  swears  that  several  publicans 
stated  in  the  presence  and  hearing  of  Mr. 
Boyes  that  they  would  cash  his  cheque 
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and  be  also  denies  that  there  was  any 
conversation  in  the  ante-room.  I  am 
iinable  to  believe  his  evidence,  and  believe 
the  evidence  of  Mr.  Boyes  and  of  the 
auctioneer.  I  think,  however,  that  Mr. 
Johnston  did  state  before  the  transaction 
was  put  an  end  to  that  he  was  buying,  not  on 
his  own  account,  but  on  behalf  of  his  wife, 
and  I  think  that  if  the  cheque  had  been 
accepted,  although  Mr.  Johnston  had  at 
the  time  no  assets  to  meet  it,  the  plaintiff 
would  by  her  own  cheque  have  provided 
funds  for  the  purpose. 

These  being  the  facts  which  I  find,  do 
they  entitle  the  plaintiff  to  relief  1  In 
niy  opinion  they  do  not.  I  think  the 
defendants  were  not  bound  to  accept  the 
cheque  of  Mr.  Johnston,  who  was,  and 
was  known  by  them  to  be,  a  pauper.  I  do 
not  think  any  custom  has  been  proved  to 
oblige  vendors  to  receive  the  cheque,  even 
of  a  person  in  good  credit,  though  it  is 
doubtless  usual  to  do  so  ;  and  certainly  no 
such  custom  could  bind  vendors  to  accept 
a  cheque  from  a  pauper.  In  my  view  it 
makes  no  difference  that  they  were  told 
that  Mr.  Johnston  was  buying  for  his  wife. 
They  were  not  to  wait  for  cash  until  next 
day.  The  second  condition  provided  that 
the  purchaser  should  "  immediately  after 
the  sale "  pay  a  deposit  of  10  per  cent. 
This  means  a  payment  in  cash.  No  such 
payment  was  made,  and  the  defendants 
were  under  no  obligation  to  sign  the  con- 
tract unless  and  until  this  condition  pre- 
cedent had  been  fulfilled. 

The  result  is  that  I  think  the  plaintiff's 
action  fails,  and  the  action  must  be  dis- 
missed with  costs  in  the  usual  form,  having 
regard  to  the  fact  that  the  plaintiff  is  a 
married  woman. 


Solid torj — Theodore  AUingham,  for  plaintiff  ; 
Sismey  Sc  Sismey,  for  defendants. 

[Reported  by  K  Gould,  Esq., 
BarrUter-at'Lave, 


JUBILEE  SITES  SYNDICATE, 

In  re. 


Wright,  J. 

1899. 

May  31. 

Company  —  Winding-up  —  Companies 
Act,  1862  (25  dt  26  VicU  c.  89),  a.  115— 
Companies  (Winding-up)  Ad,  1890  (53  <C- 
54  Vict,  c,  63),  88.  8  and  14. 

Section  14  o/  tJts  Companies  (Winding - 
up)  Act,  IS90— which  enacts  that,  where  a 
company  is  being  ujound  up  voluntarily  or 
subject  to  supervision,  the  Court  may,  if 
satisfied  that  such  winding-up  ca/nnot  be 
continued  with  due  regard  to  the  interests 
of  the  creditors  or  contributor ies,  order  that 
the  company  be  wound  up  by  the  Court — 
ought  to  have  a  reasonably  wide  construc- 
tion given  to  it,  in  accordance  with  its  Ian- 
guage  withotU  straining  it ;  and,  so  con- 
strued,  it  includes  all  cases  where  the  powers 
of  the  liquidator  in  a  voluntary  winding -up, 
or  winding-up  under  supervision,  prove  in- 
sufficient for  the  purposes  of  the  vnnding- 
up  so  far  as  they  affect  the  interests  of  t^e 
creditors  or  corUributories ;  and,  if  the 
official  receiver  under  a  compulsory  order 
would  possess  powers  which  the  liquidator 
in  a  voluntary  winding-up  or  winding-up 
under  supervision  would  not,  and  which  in 
the  opinion  of  the  Court  are  necessary  for  an 
efficient  winding-up,  thenOie section  applies  ; 
but  an  order  under  the  section  will  not  be 
made  as  a  matter  of  course,  and  a  strong 
case  should  be  made  to  shew  thai  it  is 
required. 

The  above-named  company  was  incor- 
porated under  the  Companies  Acts  in 
April,  1897. 

On  November  2  following  it  went  into 
voluntary  liquidation  ;  on  November  10 
a  supervision  order  was  made  continuing 
the  voluntary  winding-up,  the  voluntary 
liquidator  continuing  as  liquidator;  an 
additional  liquidator  was  afterwards  ap- 
pointed by  the  Court. 

•  There  was  ground  for  suspecting  that 
the  company  had  been  promoted  by 
another  company,  which  was  registered 
in  Scotland,  and  which  was,  though  nomi- 
nally a  company,  really  an  individual,  a 
Mr.  Beall ;  that  a  certain  agreement  was 
fraudulent,  the  existence  even  of  the 
person  with  whom  it  was  said  to  be  made 
2H2 
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being  doubtful;  and  tbat  other  facts 
eicisted  which  tended  to  shew  that  mis- 
feasances had  been  committed. 

Mr.  Beall  had  been  privately  examined 
under  section  115  of  the  Companies  Act, 
1862,  but  it  was  considered  that  a  further 
public  examination  under  section  8  of  the 
Companies  (Winding-up)  Act,  1890,  was 
required. 

Under  these  circumstances  the  official 
receiver  presented  a  petition,  under  sec- 
tion U  of  the  Act  of  1890,1  asking  that 
the  company  should  be  wound  up  by  the 
Court, 

Stewairt-Smithj  for  the  petitioner. — 
This  is  a  case  in  which  a  compulsory 
order  under  section  14  should  be  made, 
so  that  the  powers  of  public  examination 
under  section  8  may  be  brought  into 
operation.  A  public  examination  is  much 
more  effectual  than  that  under  section  115 
ofthe  Actof  1862. 

Narmom  Craigy  for  the  liquidator  ap- 
pointed in  the  voluntary  winding-up. — 
The  8th  section  can  only  be  put  in  force 
where  a  liquidator  is  Mling  in  his  duty, 
and  that  is  not  the  case  here. 

Stetoart'Smithy  in  reply. — Since  the 
passing  ofthe  Act  of  1890,  the  powers  of 
the  Court  "  to  enquire  into  tricks  or  mal- 
practices" are  very  considerably  larger 
in  a  compulsory  winding-up  than  they 
are  under  a  voluntary  winding-up  or  a 
supervision  order — per  Lindley,  L.J.,  in 
National  Debenture  and  Assets  Corpora- 
tion, In  re  [l89l]  ^ — so  that  in  a  case 
where  tk  prima  facie  case  of  malpractice  is 
made  out  a  creditor  may  be  ''  prejudiced 
by  a  voluntary  winding-up,"  and  if  so  a 

(1)  The  Companies  (Winding-up)  Act,  1S90, 
s.  14,  enacts  as  follows :  "  Where  a  company  is 
being  wound  np  volantarily  or  subject  to  the 
supervision  of  the  Court,  the  official  receiver 
attached  to  the  Court  having  jurisdiction  to 
wind  up  the  company  may  present  a  petition 
that  the  company  be  wound  up  by  the  Court, 
and  thereupon,  if  the  Court  is  satisfied  tbat 
the  voluntary  winding-up  or  winding-up  subject 
to  supervision  cannot  be  continued  with  due  re- 
gard to  the  interests  of  the  creditors  or  con- 
tributories,  it  may  make  an  order  that  the 
company  be  wound  up  by  the  Court." 

(2)  60  L.  J.  Ch.  633,  635 ;  [1891]  2  Ch.  505, 
518. 


compulsory  order  will  be  made — Buckley 
on  the  Companies  Acts  (7th  ed.),  p.  362. 

Wright,  J. — This  is  a  case  of  very 
considerable  importance.  It  is  very  de- 
sirable that  a  person  in  the  position  of  the 
official  receiver  should  be  able  to  interfere 
with  effect  for  purposes  such  as  are  sug- 
gested in  the  present  case.  The  r^ 
questions  which  have  to  be  answered  are 
two — ^first,  what  meaning  must  be  given 
to  the  language  of  section  14  of  the  Com- 
panies (Winding-up)  Act,  1890;  and 
secondly,  whether,  according  to  the  con- 
struction put  upon  it,  the  &ct8  of  the 
present  case  are  such  as  to  bring  the  case 
within  it.  The  construction  of  the  section 
is  doubtful,  but  it  seems  to  me  the  con- 
struction which  ought  to  be  put  on  it  is 
this.  I  think  that.it  ought  to  have  a 
reasonably  wide  construction  given  to  it, 
and  one  which  is  in  accordance  with  its 
language  without  straining  it,  and  so 
construed  it  includes  all  cases  where  the 
powers  of  the  voluntary  liquidator  prove 
insufficient  for  the  purposes  of  the  winding- 
up  in  so  far  as  they  affect  the  interests  of 
the  creditors  or  contributories.  If  the 
official  receiver  under  a  compulsory  order 
would  possess  powers  which  the  voluntaiy 
liquidator  would  not,  and  which  in  the 
opinion  of  the  Court  are  necessary  for  an 
efficient  winding-up,  then  the  section 
applies. 

Then,  if  that  is  the  true  construction  to 
be  put  on  the  section,  do  the  facts  bring 
the  present  case  within  it  ?  I  think  they 
do.  There  is  here  a  very  strong  prima 
fade  case  that  there  are  persons  who 
ought  to  disgorge  if  they  have  it  in  their 
power  to  do  so,  and  whom  the  official 
receiver  ought  to  get  hold  of.  When  I 
find,  as  I  do,  that  a  zealous  voluntaiy 
liquidator  under  the  advice  of  counsel  of 
great  experience  comes  to  the  conclusion 
that  proceedings  for  misfeasance  cannot 
satisfactorily  be  taken  without  the  assist- 
tance  of  powers  greater  than  those  afforded 
by  section  115  of  the  Act  of  1862,  and 
that  the  powers  of  section  8  of  the  Act  of 
1890  ought  to  be  made  available,  then  I 
think  section  14  comes  into  operation.  I 
think,  therefore,  the  usual  compuboiy 
order  ought  to  be  made.     I  ought  to  add 
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that  no  such  order  ought  to  be  made  as  a 
matter  of  course,  but  a  very  strong  case 
should  be  made  to  shew  tnat  it  is  re- 
quired. 


Solicitors  —  Monns  Sc  LoDgdeD,  for  official 
receiver;  E.  H.  Hoare,  for  voluntary  liqui- 
dator. 

lUeported  hy  Arthur  Lawrence,  Eiq.^ 
Sarruster-at-Law. 


[IN   THE  COURT  OF  APPEAL.] 
RiGBT    LJ  I  BARING- GOULD  AND  8HARP- 

C0LLIlJ8,L.J.       I    ™^^^^    COMBINED    PICK 

1899  j     AND  SHOVEL  SYNDICATE, 

May  11, 1*3, 15.  J    ^"^  ^*- 

Company — Reconstruction — Articles  of 
Association — Purchase  of  Interest  of  Dis- 
serUient  Shareholder — Agreement — Com- 
panies Act,  1862  (25  <£r  26  Vict.  c.  89), 
88. 16,  l^l^and  W2— Arbitration — Validity 
of  Award — Arbitrators  ^*  called  on  to  act" 
— Arbilration  Act,  1889  (52  <fe  53  Vict, 
c.  49),  Sched.  I.  (c)  and  {d). 

Where  a  company  has  adopted  a  scheme 
of  reconstruction  and  sale  under  sec- 
tion 161  of  the  Companies  Act,  IS62,  the 
right  of  a  dissentient  shareholder  to  Itave 
the  price  to  be  paid  for  the  purchase  of  his 
interest  determined  by  arbitration  under 
section  162  vnU  not  be  ousted  by  an  article 
of  association  of  the  company  providing 
some  other  means  offxing  the  price  for  the 
purchase  of  his  interest.  An  article  of 
associatian  is  not  such  an  agreement  as  is 
referred  to  in  section  162,  which  must  be 
an  agreement  between  the  company  or  its 
liquidator  on  one  side  and  the  dissentient 
shareholder  on  the  other. 

A  notice  to  arbitrators  requiring  them  to 
appoint  an  umpire  is  a  notice  by  which 
they  are  "called  on  to  act"  uMin  tlie 
meaning  of  ckitue  (c)  of  Schedule  I.  to  the 
Arbitration  Act,  1889,  so  as  to  bring  into 
operation  clause  (d),  and  give  jurisdiction 
to  the  umpire  in  the  event  of  the  arbitrators 
not  making  an  award  within  three  months 
after  such  notice. 


Decision  of  Stirling,  J.  (67  L.  J.  Ch. 
622 ;  [1898]  2  Ch.  633),  reversed  on  this 
point. 

Appeal  from  decision  of  Stirling,  J. 
(67  L.  J.  Ch.  622;  [1898]  2  Ch.  633). 

The  Sharpington  Combined  Pick  and 
Shovel  Syndicate,  Lim.,  were  a  company 
incorporated  under  the  Companies  Acts, 
1862  to  1890. 

Article  128  of  the  articles  of  association 
was  as  follows  :  "  If  at  any  time  a  sale  or 
arrangement  shall  be  made  or  proposed 
in  pursuance  of  section  161  of  the  Com- 
panies Act,  1862,  the  purchase-money  to 
be  paid  for  the  interest  of  any  dissentient 
member  shall  be  such  sum  of  money  as 
the  liquidator  can  obtain  by  selling  the 
shares,  stock,  or  other  property  to  which 
such  dissentient  member  would  have  been 
entitled  upon  the  completion  of  the  sale  or 
arrangement  had  he  not  expressed  his 
dissent." 

In  the  autumn  of  1897  a  scheme  was 
brought  forward  for  the  reconstruction  of 
the  company,  and  special  resolutions  were 
passed  for  a  voluntary  winding-up,  and 
the  liquidator  was  authorised  to  enter 
into  a  contract  for  sale  under  section  161 
of  the  Companies  Act,  1862. 

On  September  9,  1897,  F.  Baring- 
Gould,  a  shareholder,  gave  notice  of 
dissent  from  the  resolutions. 

On  October  15  the  liquidator  entered 
into  an  agreement  with  a  new  company 
to  bo  created  and  to  take  over  the  assets 
and  liabilities  of  the  old  company. 

On  November  13  a  writ  was  issued 
by  F.  Baring-Gould,  as  plaintiff,  seeking 
to  restrain  the  liquidator  from  parting 
with  the  undertaking  and  assets  of  the 
old  company  to  the  new  without  providing 
for  what  might  be  due  to  the  plaintiff 
under  section  161  of  the  Act. 

On  December  3  an  order  was  made 
upon  motion  for  an  injunction,  the  plain- 
tiff undertaking  to  appoint  a  person  to 
act  as  arbitrator  on  his  behalf  in  fixing 
the  price  to  be  paid  for  the  interest  of  the 
plaintiff  as  a  dissentient  member  of  the 
company,  and  the  liquidator  undertaking 
not  to  part  with  the  assets  without  setting 
apart  a  sum  sufficient  to  answer  the  plain- 
tiff's claim. 

On  December  7  the    liquidator  gave 
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notice  that  all    proceedings    under    the 
arbitration  must  be  under  protest. 

On  December  10  the  plaintiff  appointed 
an  arbitrator,  and  gave  the  defendants 
notice  of  the  appointment. 

On  December  20  the  plaintiff  gave 
notice  requiring  the  defendants  to  appoint 
an  arbitrator. 

On  December  23  the  liquidator  appointed 
an  arbitrator,  the  appointment  and  all 
proceedings  thereunder  being  expressly 
stated  to  be  under  protest.  The  notice 
of  the  appointment  was,  by  inadvertence, 
omitted  to  be  sent  till  January  11, 
1898. 

By  notice  dated  December  24,  1897, 
the  liquidator  gave  notice  to  the  arbitra- 
tors requiring  them  to  appoint  an  umpire. 

On  February  15,  1898,  the  arbitrators 
appointed  an  umpire. 

On  April  30,  1898,  an  award  was  made 
by  the  umpire,  by  which,  after  reciting  his 
appointment  and  that  no  award  had  been 
made  by  the  arbitrators,  he  proceeded  as 
foUows :  "  Now  I  the  said  R.  W.  Wallace 
having  together  with  the  arbitrators  taken 
upon  myself  the  charge  of  this  reference, 
and  having  heard,  examined,  and  con- 
sidered the  allegations  witnesses  and 
evidence  of  both  the  said  parties  concern- 
ing the  premises  do  in  conjunction  and 
agreement  with  the  said  arbitrators  make 
this  my  umpirage  in  writing  of  and  con- 
cerning the  premises  in  the  manner  follow- 
ing, that  is  to  say,  I  award  and  adjudge 
that  the  above-named  defendant  company 
do  pay  to  the  above-named  plaintiff  100?. 
as  the  price  to  be  paid  for  the  purchase  of 
the  plaintiff's  interest  in  the  above-named 
company  and  that  the  company  do  pay  to 
the  plaintiff  the  costs  of  the  reference  and 
award." 

On  May  11a  summons  in  the  action 
was  taken  out  by  the  plaintiff  for  leave  to 
enforce  the  award.  It  was  adjourned 
into  Court,  the  respondents  to  be  at 
Uberty  to  raise  the  question  of  the  validity 
of  the  award. 

Stirling,  J.,  held  that  the  articles  of 
association  constituted  an  agreement 
between  the  shareholders  inter  se,  and  not 
between  the  shareholders  and  the  com- 
pany or  the  liquidator,  and  therefore  that 
article  128  did  not  constitute  an  agree- 
ment within  section  162  of  the  Companies 


Act,  1862,^  so  as  to  exclude  the  share- 
holders' right  to  arbitration.  Further, 
being  of  opinion  that  the  notice  of 
December  20,  1897,  to  the  arbitrators 
requiring  them  to  appoint  an  umpire  was 
not  a  notice  by  which  they  were  "called 
on  to  act"  within  the  meaning  of 
clause  (c)  of  Schedule  I.  to  the  Arbitration 
Act,  1889,'^  so  as  to  bring  into  operation 
clause  (d),  and  give  jurisdiction  to  the 
umpire  in  the  event  of  the  arbitrators  not 
having  made  an  award  within  three 
months,  he  held  that  the  jurisdiction  of 
the  umpire  had  not  arisen,  and  that  the 
award  was  therefore  invalid.  He  accord- 
ingly ordered  that  the  100?.  mentioned  in 
the  award  should  be  repaid,  and  that  the 
award  should  be  remitted  to  the  arbitrators 
and  umpire,  the  time  for  making  an  award 
to  be  extended  until  December  1,  1898. 

The  syndicate  and  liquidator  appealed 
from  the  part  of  the  order  remitting  the 
award  to  the  arbitrator  and  umpire  and 
ordering  that  the  time  for  making  the 
award  should  be  extended. 

The  respondent,  F.  Baring-Grould,  gave 
notice  that  he  would  contend  that  the 
judgment  of  Stirling,  J.,  should  be  varied 
by  declaring  that  the  jurisdiction  of  the 
umpire  had  arisen,  and  that  the  award 
was  therefore  valid. 

MaUinson,  Q.C.,  and  BeddaU,  for  the 
appellants. — There  was  no  case  for 
arbitration  at  all,  because  the  articles  of 
association  of  the  company  provided  in 

(1)  The  Ck)mpanies  Act,  1862,  b.  162,  pro- 
vides :  "The  price  to  be  paid  for  the  purchase 
of  the  interest  of  any  dissentient  member  may 
be  determined  by  agreement,  but  if  the  parties 
dispute  about  the  same,  such  dispute  shall  be 
settled  by  arbitration.  ..." 

(2)  The  Arbitration  Act,  1889,  by  Schedule  I. 
clause  (c),  provides:  "The  arbitrators  shall 
make  their  award  in  writing  within  three 
months  after  entering  on  the  reference,  or  after 
having  been  called  on  to  act  by  notice  in  writ- 
ing from  any  party  to  the  submission,  or  on  or 
before  any  later  day  to  which  the  arbitrators, 
by  any  writing  signed  by  them,  may  from  time 
to  time  enlarge  the  time  for  making  the  awaid.*^ 
Clause  (<0:  "If  the  arbittatora  have  allowed 
their  time  or  extended  time  to  expire  witiiout 
making  an  award,  or  have  delivered  to  any 
party  to  the  submission,  or  to  the  umpire  a 
notice  in  writing,  stating  that  they  cannot 
agree,  the  umpire  may  forthwith  enter  on  the 
reference  in  lieu  of  the  arbitratora." 
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article  128  how  disputes  should  be  settled. 
€k>uld  induced  the  company  to  let  him  in 
as  a  shareholder,  and  is  therefore  bound 
by  the  articles — Angh-Austrian  Print- 
ing  and  Pttblishing  Union,  In  re; 
leacic'a  Case  [l892].*  By  the  articles  a 
contract  is  constituted  between  the 
members  and  the  company.  There  is 
nothing  contrary  to  that  in  JSley  v.  Fon- 
tive  &c.  Assurance  Co,  [i876]  *  or  Browne 
V.  La  Trinidad  [l887].^  It  is  competent 
for  a  company  to  exclude  the  operation  of 
section  161  of  the  Companies  Act,  1862, 
on  a  sale  of  its  undertaking  to  another 
company — Cotton  v.  Imperial  dkc.  Invest- 
ment  Corporation  [l892].^ 

[Lindley,  M.E.,  referred  to  WeUon  y. 
Saffery  [l897].7] 

Further,  the  award  is  bad  because  the 
umpire  acted  without  jurisdiction,  as  his 
jurisdiction  had  not  arisen  under  clauses 
(c)  and  {d)  of  Schedule  I.  to  the  Arbitra- 
tion Act,  1889.2  The  time  for  the 
arbitration  had  not  arrived.  On  this 
point  the  decision  of  the  learned  Judge 
was  right — Dams  v.  Witney  Urban 
CotmcU  [1899].® 

Bwckley^  Q,C,,  and  Gore-Browne,  for 
Mr.  Baring-Crould. — An  agreement  can- 
not be  made  before  a  dispute  has  arisen 
as  to  what  shall  happen  when  a  dispute 
has  arisen.  No  set  of  articles  can  be  an 
agreement  between  parties  who  are  dis- 
puting about  them,  because  when  they 
sign  tibe  articles  there  is  no  dispute.  The 
agreement  mentioned  in  section  162  must 
be  between  the  disputants — ^that  is,  the 
dissentient  shareholder  and  the  liquidator. 
Article  128  is  therefore  not  an  agreement 
within  the  section.  Cotton  v.  Imperial 
ix.  Investment  Corporation  ®  only  decided 
that  if  there  is  power  under  the  memoran- 
dum to  sell  or  divide  shares,  section  161  is 
not  wanted;  but  in  the  present  case, 
whether  there  is  power  or  not,  it  has  not 
been  used,  and  therefore  the  section  is 
wanted. 

Under  section  16  of  the  Companies 
Act,  1862,  the  articles  are  binding  on  the 

(3)  61  L.  J.  Ch.  481 ;  [1892]  2  Ch.  168. 

(4)  46  L.  J.  Q.B.  68,  461  ;  1  Ez.  D.  20,  88. 
(6)  67  L.  J.  Ch.  292 ;  37  Ch.  D.  1. 

(6)  61  L.  J.  Ch.  684 ;  [1892]  3  Ch.  464. 

(7)  66  L.  J.  Ch.  362  ;  [1897]  A.C.  299. 

(8)  16  Times  L.  R.  276. 


company  and  on  the  members  inter  «e, 
but  they  do  not  constitute  a  contract 
between  the  company  and  the  members. 
The  company  must  observe  the  provisions 
of  the  articles  by  operation  of  the  sta- 
tute, not  because  it  is  bound  by  any 
covenant — Eley  v.  Positive  dtc.  Assurance 
Co.^  and  Brovme  v.  La  Trinidad.^ 

The  object  of  the  section  is  to  make 
the  articles  binding  on  the  corporation  as 
a  corporation,  and  not  on  the  ground  of 
there  being  an  agreement  between  the 
corporation  and  the  members — Sioabey  v. 
Port  Darwin  Gold-Minhig  Co,  [l889].^ 

[Collins,  L.J.,  referred  to  Wheal  BuUer 
Consols,  In  re  [1888].^°] 

Xo  doubt  a  person  who  becomes  a 
director  of  a  company  will  be  taken  to 
have  become  one  upon  the  terms  of  the 
articles,  or  other  document  under  which 
he  was  appointed.  Isaac's  Case  ^  was  an 
instance  of  that,  but  it  does  not  go  the 
length  of  saying  that  there  is  a  contract 
between  the  members  and  the  company 
made  by  the  articles. 

A  contract  between  a  member  of  the 
company  and  the  company  under  sec- 
tion 25  of  the  Companies  Act,  1867,  has 
to  be  made  and  filed,  and  the  agreement 
under  section  162  of  the  Act  of  1862 
must  be  entered  into  between  the  parties 
concerned. 

[BiQBY,  L.J. — Is  there  any  case  where 
effect  has  been  given  to  section  16  as 
between  the  shareholders  inter  se  9  Can 
an  individual  shareholder  enforce  the 
articles !] 

Cases  must  have  arisen — cases  of  in- 
ternal regulations,  such  as  the  forfeiture 
of  shares  and  the  issue  of  new  shares  at 
a  premium  or  at  par.  Pender  v.  Lush- 
ington  [l877l  *^  was  a  case  of  the  kind. 

The  liquidator,  having  allowed  the  case 
to  go  to  arbitration,  cannot  now  with- 
draw. There  cannot  be  an  arbitra- 
tion *' under  protest."  The  award  wajs 
good.  The  arbitrators  were  '^  called 
on  to  act "  within  Schedule  I.  clause  (c) 
of  the  Arbitration  Act,  1889,  by  the 
notice  requiring  them  to  appoint  an 
umpire.      Baker    v.    Stepheiis    [1867]  ^* 

(9)  1  Megone,  385. 

(10)  67  L.  J.  Ch.  333  ;  38  Ch.  D.  42. 

(11)  46  L.  J.  Ch.  317 ;  6  Ch.  D.  70. 

(12)  36  L.  J.  Q.B.  236 ;  L.  B.  2  Q.B.  623. 
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does  not  apply  to  this  case.  ''  Entering 
on  the  reference"  and  "calling  on  to 
act "  are  two  distinct  things.  The  arbi- 
trators cannot  be  called  on  to  do  anything 
before  entering  on  the  reference  except  to 
appoint  an  umpire.  "  Galling  on  to  act " 
does  not  mean  the  same  thing  as  "  calling 
on  to  enter  on  the  reference." 

Mattinaon^  Q,C.f  in  reply. — The  juris- 
diction of  the  umpire  only  arises  in  two 
events,  neither  of  which  had  happened. 
The  arbitrators  are  to  have  three 
months  to  make  an  award  from  the  time 
of  entering  on  the  reference,  or  when 
they  ought  to  have  entered  on  the  re- 
ference. The  appointment  of  an  umpire 
is  something  that  precedes  the  entering 
on  the  reference — Gompanies  Glauses 
Gonsolidation  Act,  1845  (8  Vict.  c.  16), 
s.  130. 

We  have  an  agreement  here  within 
section  162  of  the  Gompanies  Act,  1862, 
under  the  articles,  or  to  be  inferred  by 
the  issue  of  the  shares  to  the  respondent  to 
be  held  on  the  terms  of  the  articles.  He 
took  shares  on  the  terms  of  the  articles, 
and  can  only  hold  them  on  those  terms 
— Swahey  v.  Port  Darwin  Gold-Mining 
Co,^  Every  article  is  not  necessarily  an 
agreement  between  the  shareholders  and 
the  company,  but  an  article  may  be  such. 

LiNDLEY,  M.R. — This  appeal  raises  two 
questions,  one  of  very  considerable  im- 
portance, and  the  other  of  comparatively 
small  importance,  but  both  requiring 
attention. 

The  case  arises  in  this  way :  A  limited 
company  was  formed,  and  it  reconstructed 
itself — that  is  to  say,  it  passed  a  volun- 
tary resolution  to  wind  up — and  then  it 
transferred  its  assets  to  another  com- 
pany. That  was  done  under  sections  161 
and  162  of  the  Gompanies  Act,  1862.  Sec- 
tion 161  provides  forthecourse  to  be  adopted 
if  a  shareholder  dissents,  and  one  of  the 
shareholders  in  this  company,  Mr.  Baring- 
Gould,  did  dissent.  Under  the  Act  of  Parlia- 
ment, if  a  shareholder  dissents,  and  gives 
proper  notice  to  the  liquidator,  the  liqui- 
dator must  buy  him  out ;  and  the  sum  to 
be  paid  must  be  ascertained  either  by 
agreement  or  by  arbitration.  The  provi- 
sion for  ascertaining  it  by  agreement  is  to 
be  found  in  section  162.^     That  follows 


the  clause  in  section  161,  which,  being 
abridged,  is  to  this  effect :  that  the  dis- 
sentient shareholder  is  to  give  a  notice  in 
writing  to  the  liquidator,  but  each  such 
dissentient  shareholder  may  require  the 
liquidator  to  do  one  of  the  following 
things,  as  the  liquidator  may  prefer :  that 
is  to  say,  either  to  abstain  from  carrying 
the  resolution  into  effect,  or  to  purchase 
the  interest  held  by  the  dissentient  share- 
holder at  a  price  to  be  determined  "  in 
manner  hereafter  mentioned'* — ^that  is, 
in  section  162. 

Now  the  first  and  important  point  is, 
whether  one  of  the  articles  of  association 
registered  by  this  company  —  namely, 
article  128,  to  which  I  will  refer  presently 
— can  be  regarded  as  an  agreement  within 
section  162.  The  contention  of  the  appel- 
lant is  that  the  provision  relating  to  buy- 
ing out  at  a  price  to  be  ascertained  by 
arbitration  is  excluded,  not  by  reason  of 
any  agreement  come  to  between  the  dis- 
sentient member  and  the  liquidator,  but 
by  reason  of  one  of  the  articles  of  associa- 
tion of  the  company.  It  appears  to  me,  I 
confess,  that,  notwithstanding  section  16 
of  the  Gompanies  Act,  1862,  to  which  I 
will  refer  presently,  the  agreement,  what- 
ever it  is,  which  is  referred  to  in  section 
1 62,  means  something  very  different  from 
an  article  of  association.  It  means  an 
agreement  between  the  liquidator  of  the 
one  part  and  the  dissentient  member  of 
the  other.  That,  I  think,  is  tolerably 
obvious  when  you  look  at  the  language  of 
section  161  ;  and  to  say  that  an  article  of 
association,  which  is  a  regulation  of  the 
company,  is  an  agreement,  appears  to  me 
to  be  using  the  word  "  agreement "  in  a 
sense  in  which  it  is  not  used  in  section 
162 ;  and  I  doubt  whether  you  can  find  it 
so  used  in  any  section  of  the  Gompanies 
Act  at  all.  [His  Lordship  read  article 
128,  and  proceeded :]  Now  it  is  said  that 
is  an  agreement  between  the  company  of 
the  one  part  and  the  dissentient  member 
of  the  other  part ;  and  an  endeavour  is 
made  to  establish  that  proposition  by 
reference  to  section  16  of  the  Gompanies 
Act,  1862,  which  has  given  rise  to  a  greet 
deal  of  difficulty.  It  must  be  taken  in  con- 
nection with  section  14,  which  says  that  the 
articles  of  association  are  "  the  regulations 
for  the  company,"  which  is  what  they  are. 
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after  all.  Then  section  16  says  that  when 
printed  and  registered,  and  so  on,  they 
*'  shall  bind  the  company  and  the  members 
thereof  to  the  same  extent  as  if  each 
member  had  subscribed  his  name  and 
affixed  his  seal  thereto,  and  there  were  in 
soch  articles  contained  a  covenant  on  the 
part  of  himself,  his  heirs,  executors,  and 
administrators,  to  conform  to  all  the 
regulations  contained  in  such  articles, 
subject  to  the  provisions  of  this  Act.*' 
This  is  an  important  expression,  because, 
whether  you  call  them  agreements  or 
covenants,  or  anything  else  you  like,  they 
are  alterable  in  the  way  provided  by  the 
Act — namely,  by  special  resolution,  which, 
if  duly  passed  and  confirmed,  binds  dis- 
sentient shareholders. 

Now,  as  we  all  know,  the  true  effect  of 
section  16  of  the  Act  has  been  discussed 
in  a  great  number  of  cases ;  and  ever 
since  £ley  v.  Positive  dx.  Assurance  Co,,^ 
which  has  been  followed  by  a  great 
number  of  other  cases,  it  has  been  held 
that,  when  you  come  to  look  closely  into 
this  section,  it  does  not  mean  that  the 
articles  are  to  be  treated  as  agreements 
between  the  company  on  the  one  side  and 
members  on  the  other.  I  think  that  is 
pretty  clearly  established  there.  On  the 
other  hand,  there  are  cases  like  Isaac's 
Case?  where  it  has  been  held  that  the 
articles  are  the  terms  upon  which  people 
can  become  members  or  directors,  and  the 
agreement  may  be  got  at  partly  through 
the  articles,  and  partly  through  their  con- 
duct— that  is  also  settled.  They  are 
agreements  in  a  sense — there  is  no  doubt 
at  all  about  that.  I  do  not  understand 
now,  and  never  did  understand  exactly, 
what  the  true  effect  of  section  16  is;  but 
I  do  understand  this — that,  having  regard 
to  the  dedfiions  beginning  with  Eley  v. 
Faaitive  d:c.  Assurance  Co.y^  the  company 
cannot  sue  the  member  and  the  member 
cannot  sue  the  company  as  if  they  were 
an  agreement  between  the  company  on  the 
one  side  and  the  member  on  the  other.  I 
think  that  is  settled.  Now,  quite  apart 
from  that,  treating  the  articles  as  agree- 
ments between  the  members  themselves, 
as  distinguished  from  agreements  between 
the  company  on  the  one  side  and  the 
members  on  the  other,  in  that  way  you 
may  make  out  the  articles  to  be  agree- 


ments of  some  sort.  That  is  plainly,  to 
my  mind,  not  the  kind  of  agreement 
which  is  referred  to  in  section  162.  Tlie 
agreement,  whatever  it  is,  mentioned  in 
section  162  must  be  reducible  to  this — it 
must  be  an  agreement  between  the  com- 
pany on  the  one  side  and  the  member  on 
the  other,  the  company  being  represented 
by  the  liquidator.  My  impression  is  that 
the  true  construction  of  the  word  "  agree- 
ment" in  section  162  is  an  agreement 
between  the  liquidator  and  the  dissentient 
shareholder.  I  do  not  say  that  you  must 
necessarily  exclude  an  agreement  between 
a  dissentient  shareholder,  or  a  shareholder 
who  is  about  to  dissent  and  knows  what 
the  scheme  Ls,  and  the  company,  even 
before  the  winding-up,  if  his  mind  were 
addressed  to  the  particular  thing.  A 
special  agreement  may  be,  I  daresay, 
made  and  drawn  and  executed  with  the 
liquidator  in  any  form.  1  think  that  is 
possible  enough;  but  to  say  that  the 
agreement  referred  to  in  section  162, 
which  is  an  agreement  to  which  the  mind 
of  the  dissentient  shareholder  and  the 
mind  of  the  company  represented  by  the 
liquidator  is  addressed,  is  to  be  replaced 
en  bloc  by  one  of  the  articles  of  association, 
binding  all  members  whether  dissentient 
or  not,  appears  to  me  to  be  an  unwarrant- 
able extension  or  interpretation  of  the 
word  "agreement"  in  section  162.  I 
come,  therefore,  to  the  conclusion  that 
there  was  no  agreement  at  all  between 
the  company  on  the  one  side  and  Mr. 
Baring-Gould  on  the  other  which  would 
exclude  Mr.  Baring-Gould  from  his  rights 
as  a  dissentient  member  under  section  162. 
Any  contrary  interpretation  would  mean 
this — that  you  can  by  an  article  of  associa- 
tion beforehand — before  there  is  any  dis- 
pute and  before  anybody  knows  in  the 
least  what  they  are  about — ^bind  all  the 
shareholders,  and  deprive  them  of  the 
benefits  conferred  on  them  in  the  event 
of  their  being  dissentient  shareholders 
under  section  161.  I  do  not  think  it  can 
be  done.  It  cannot  be  done  by  an  article. 
That  is  the  view  I  take  of  the  joint  effect 
of  section  16  and  sections  161  and  162. 

Now  we  come  to  a  subordinate  point, 
which  is  this :  In  point  of  fact  this  dis- 
pute between  Mr.  Baring-Gould  and  the 
liquidator  was  referred  to  arbitration,  and 
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the  arbitrator  made  au  award.  The 
liquidator  all  through  protested  and  main- 
tained that  it  was  not  a  matter  for  arbi- 
tration at  all;  but,  under  circumstances 
which  I  need  not  allude  to  further,  the 
matter  was  referred  to  an  arbitrator,  and 
the  arbitrator  has  found  that  the  proper 
sum  payable  to  Mr.  Baring- Gould  is  100^., 
and  the  arbitrator  has  awarded  costs. 
Now  it  is  said  that  this  award  is  bad,  be- 
cause the  award  of  the  umpire  was  too 
soon.  That  objection  has  impressed  Mr. 
Justice  Stirling,  and  he  has  held  that  it 
is  too  soon.  It  turns  on  the  following 
dates,  and  on  Schedule  I.  clause  (c)  to  the 
Arbitration  Act,  1889.*  On  December  24, 
two  arbitrators  having  been  appointed, 
they  were  required  to  appoint  an  umpire ; 
the  notice  was  not  served  upon  either  of 
them  until  some  time  between  the  10th 
and  the  1 5  th  of  January — the  date  is  imma- 
terial— the  date  is  between  those  two  dates, 
and  the  11th  is  probably  the  correct  date. 
On  that  day  it  was  served  upon  one  arbi- 
trator certainly — there  is  no  doubt  about 
that ;  there  is  no  evidence  as  to  when  it 
was  served  upon  the  other  arbitrator ;  but 
that  it  was  communicated  to  him  is  plain, 
because  they  both  concurred  in  appointing 
an  umpire.  Now  that  notice  which  was 
so  given  and  served  was  the  notice  to  the 
two  arbitrators  requiring  them  to  ap- 
point an  lunpire.  The  question  is  whether 
that  is,  within  clause  (c)  of  Schedule  I., 
a  notice  "  calling  on  them  to  act."  They 
have  three  months  in  which  to  act,  and 
the  umpire  has  another  month  after  those 
three  months.  I  think  that  everybody 
agrees,  although  this  enactment  does  not 
say  so,  that  the  time  from  which  the 
three  months  are  to  be  reckoned  is  the 
first  of  those  two  periods,  and  not  the 
last.  If  it  were  the  last,  the  proceedings 
might  be  postponed  very  unreasonably. 
Therefore,  we  have  to  ask,  inasmuch  as 
there  is  no  ground  for  saying  that  the 
arbitrators  had  entered  upon  the  re- 
ference before  the  11th,  whether  the 
three  months  run  from  the  11th  by 
reason  of  their  having  been  "  called  on  to 
act."  Mr.  Justice  Stirling  has  construed, 
as  I  understand  him,  "  called  on  to  act "  as 
"  called  on  to  enter  upon  the  reference  " ; 
that  is  to  say,  to  proceed  to  hear  the 
parties.    Now  the  language  of  the  en- 


actment is  changed.  The  first  three 
months  are  to  run  after  entering  on  the 
reference ;  or  the  same  three  months  are 
to  run,  in  the  alternative  case,  after  being 
called  on  to  act.  I  cannot  see,  myself, 
any  ground  for  cutting  down  that  expres- 
sion. If  they  do  not  enter  upon  the  re- 
ference, and  they  are  called  on  to  act,  it 
is  an  intimation  to  them  that  they  are  to 
act  and  to  do  the  work ;  and  I  cannot 
agree  with  Mr.  Justice  Stirling  that 
"  called  on  to  act "  means  ^'  called  on  to 
enter  upon  the  reference."  Being  called 
upon  to  do  anything  as  an  arbitrator  is 
being  "  called  on  to  act."  That  the  ap- 
pointing of  an  umpire  is  an  action  by  the 
arbitrators  as  arbitrators  is  obvious.  For 
them  to  appoint  an  umpire,  and  to  do 
that  which  they  could  only  do  in  the 
character  of  arbitrators,  is,  in  my  judg- 
ment, within  the  words  clearly,  and  I 
think  within  the  sense  of  the  expression 
in  clause  (c).  The  consequence  of  that  is, 
if  that  is  so,  that  the  award  is  not  pre- 
mature, for  three  months  from  that  date, 
January  11,  had  run  out,  and  the  arbi- 
trators had  not  made  an  award,  and  the 
period  of  time  for  the  umpire  to  step  in 
and  make  his  award  had  arrived.  He 
made  his  award ;  and  he  made  it  within 
the  month  allowed  to  him  by  clause  (e)  ; 
there  is  no  dispute  about  that. 

The  result,  therefore,  is  that  the  appeal 
of  the  liquidator  &ils,  and  the  counter- 
appeal  succeeds. 

Rigby,  L.J.,  and  Collins,  L.J.,  con- 
curred. 


Solicitors — S.  S.  Seal,  for  shareholder ; 
Booth  &  Smee,  for  company. 

[Eeported  by  A,  J.  Spencer^  ^^n 
Sarrister-at-LaK, 
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BETTT,  In  re',  bbtty  v, 

ATTORNEY-GENEBAL. 


TenaTU  for  Ufe  and  Remainderman — 
WiU — Leaseliolda  —  Equitable  Interest  — 
Liability  for  Rent  and  Covenants, 

An  equitable  tenant  for  life  of  leaseholds 
under  a  will  is  bound,  as  between  himself 
and  the  testator's  estate,  to  hear  the  obligor 
tions  imposed  by  the  covenants  in  the  lease, 
during  the  oontinitance  of  his  interest,  but 
he  is  not  liable  for  repairs  necessary  at  the 
commencement  of  his  interest,  or  for  breaches 
of  covenant  committed  during  the  testator's 
Ufe. 

Courtier,  In  re ;  Coles  v.  Courtier  (56 
L.  J.  Ch.  350;  34  Ch.  D.  136),  con- 
sidered. 

Baring,  In  re;  Jeune  v.  Baring  (62 
L.  J.  Ch.  50  ;  [1893]  1  Ch.  61),a7M;?Tom- 
linsoD,  In  re ;  Tomlinson  v,  Andrew  (67 
L.  J.  Ch.  97  ;  [1898]  1  Ch.  232),  differed 
from, 

Henry  Thomas  Betty,  by  his  will  dated 
April  15,  1896,  bequeathed  to  trustees  his 
estate  called  the  Betony — namely,  house, 
gardens,  stabling,  greenhouse,  and  other 
erections — upon  trust  to  permit  his  adopted 
daughter,  Ann  Starkey  or  Betty  (therein- 
after and  hereinafter  called  Ann  Starkey 
Betty),  to  have  the  personal  use  and  enjoy- 
ment of  the  same,  together  with  all  his 
household  furniture,  plate,  watches,  &c., 
horses,  carriages,  and  other  effects  during 
her  life,  for  her  sole  use  and  benefit, 
separate  and  independent  of  any  husband 
she  might  marry,  and  to  be  delivered  to 
her  immediately  after  his  death,  and  after 
her  decease  upon  trust  to  sell  and  convert 
the  same  into  money  to  form  part  of  his 
residuary  estate.  He  then  gave  the  said 
A.  S.  Betty  an  annuity  of  700/.,  to  be 
reduced  to  350/.  in  case  of  her  marriage, 
and  after  giving  certain  general  and 
charitable  legacies,  gave  all  his  residuary 
estate  to  the  same  trustees  upon  trust  to 
found  a  charity  to  be  called  "  The  Betty's 
Fund  for  Poor  Actors  and  Actresses,"  and 
he  appointed  A.  S.  Betty  and  two  others 
executors  and  trustees. 

The  testator  died  on  February  7,  1897. 
The  will  was  proved  by  Ann  Starkey 
Betty  alone,  the  other  executors  having 


renounced    probate  and  disclaimed    the 
trusts  of  the  will. 

An  order  had  been  made  for  the  general 
administration  of  the  testator's  estate  in 
an  action  brought  by  A.  S.  Betty  against 
the  Attorney-General,  and  the  case  now 
came  on  for  further  consideration.  The 
only  question  in  dispute  was  whether 
under  the  gift  set  out  above  A.  S.  Betty 
was  bound  to  pay  the  ground-rent,  and 
perform  the  covenants  for  repair,  reserved 
and  contained  in  the  lease  under  which 
the  testator  held  the  said  Betony  estate. 

Everitt,  Q,C,,  and  Henry  Fellows,  for 
the  plaintiff. — On  the  true  construction  of 
this  bequest  the  plaintiff  is  an  equitable 
tenant    for    life  —  Mannox    v.    Greener 

[1872].! 

\Ingle  Joyce,  for  the  Attorney -General. 
— That  point  is  not  disputed.] 

Then  our  proposition  is  that  where  lease- 
hold property  is,  as  in  this  case,  retained 
in  trust  for  a  tenant  for  life  with  re- 
mainders over,  so  that  it  continues  to  be 
a  part  of  the  testator's  estate,  and  there 
is  no  express  direction  in  the  will  that  the 
rent  and  covenants  are  to  be  paid  and 
borne  by  the  tenant  for  life,  the  liability 
is  thrown  on  the  general  estate  and  not  on 
the  tenant  for  life. 

The  question  has  come  before  the  Court 
several  times  in  recent  years.  Fowler,  In 
re;  Fowler  v.  OdeU  [1881],^  decided  that 
where  leasehold  property  is  given  in  trust 
for  persons  in  succession,  it  is  the  duty  of 
the  trustees  to  pay  the  rents  and  perform 
the  covenants  out  of  any  funds  in  their 
hands.  It  decided  nothing  as  between 
tenant  for  life  and  remainderman.  In  the 
next  case,  Courtier,  In  re  ;  Coles  v.  Cour- 
tier [1886],^  the  Court  of  Appeal  threw 
the  obligation  upon  capital.  Baring,  In 
re;  Jeune  v.  Baring  [l892],^  and  Tomlin- 
son, In  re;  Tomlinson  v.  Andrew  [iSDr],*^ 
are  decisions  of  Kekewich,  J.,  in  our 
favour,  following  and  explaining  Courtier^ 
In  re,^  In  Redding,  In  re;  Thompson 
v.  Redding  [l897],^   Stirling,  J.,  took  a 

(1)  L.  B.  14  Eq.  456. 

(2)  16  Ch.  D.  723. 

(a)  56  L.  J.  Ch.  350;  34  Ch.  D.  136. 

(4)  62  L.  J.  Ch.  CO;  [1893]  1  Ch.  61. 

(5)  67  L.  J.  Ch.  97  ;  [1898]  1  Ch.  232. 
C6)  66  L.  J.  Ch.  460;  £1897]  1  Ch.  876. 
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dififerent  view  of  Courtier^  In  re,^  but  de- 
cided the  case  on  special  words  in  the  will. 

Ingle  Joyc^  for  the  Attorney- General, 
— There  is  nothing  special  in  the  terms  of 
the  will.  The  contention  of  the  plaintiff 
can  only  be  supported  on  the  ground  of  a 
general  rule  that  where  leaseholds  are 
given  to  a  tenant  for  life  with  remainders 
over  the  tenant  for  life  is  not  bound  to  pay 
the  rent  and  perform  the  covenants.  If 
the  decision  in  Tomlinson,  In  re,^  lays 
down  any  such  rule  it  is  inconsistent  with 
the  established  rule  of  law  laid  down  in  the 
text-books— W^t^^uiww  on  Executors  (9th 
ed.),  p.  1,647,  and  established  by  a  long 
line  of  cases — FitzwUliama  v.  KeUy  [l852]/ 
MarehoM  v.  HoUoway  [l832],®  Ilickling  v. 
Boyer[lS5l],^Bothamleyv,Sherson\\875],^^ 
Hawkins  v.  Hawkins  [i880],^^  Mlccles  v. 
Mills  [1898],**  and  Garratt  v.  Lancefield 
[I856].i3 

But  the  judgments  in  Courtier^  In  re,^ 
will  not  bear  the  interpretation  Keke- 
wich,  J.,  put  upon  them.  All  that  that 
case  decided  was  that  repairs  necessary  at 
the  testator's  death  must  be  paid  for  out 
of  his  general  estate. 

[TheobcUdy  Q,C,,  amicus  Curiae y  men- 
tioned Kingham  v.  Kingham  [i896].*^] 

Everitt,  Q.C,  replied. 

Cur,  adv.  vult. 

April  28.— North,  J.,  after  stating  the 
facts  of  the  case  and  expressing  his  opinion 
that  the  plaintiff  was  equitable  tenant  for 
life  of  the  leasehold  house,  proceeded  : 
The  plaintiff  asks  for  a  further  declaration 
that  in  respect  of  her  equitable  estate  for 
life  she  is  under  no  obligation  to  pay  the 
rent  reserved,  or  to  observe  or  perform  all 
or  any  of  the  covenants  on  the  part  of  the 
lessee  contained  in  the  lease,  and  that, 
putting  it  shortly,  she  is  bound  to  meet 
these  various  expenses  out  of  the  testa- 
tor's estate  as  executrix.  The  question  is, 
whether  she  or  the  testator's  estate  ought 
to  bear  these  expenses.    Now,  with  re- 

(7)  22  L.  J.  Ch.  1016 ;  10  Hare,  266. 

(8)  6  Sim.  196. 

(9)  21  L.  J.  Ch.  388  ;  3  Mac.  &  G.  635. 
(10)  44  L.  J.  Ch.  689 ;  L.  B.  20  Bq.  304. 
<11)  13  Ch.  D.  470. 

(12)  67  L.  J.  P.C.  25  ;  [1898]  A.C.  360. 

(13)  2  Jar.  (N.B.)  177. 
(44)  [1897]  1  It.  R.  170. 


spect  to  that  there  is  a  certain  conflict  of 
authority.  The  general  rule  is  thus 
stated  in  Williams  on  Executors  (9th  ed.), 
vol.  ii.  p.  1,647:  "that  the  legatees 
of  leasehold  estates  must  take  them  cum 
onere,  and  notwithstanding  the  general 
personal  estate  may  remain  liable  to  the 
lessor  by  reason  of  the  covenants  contained 
in  the  lease."  That  ingredient  is  not 
present  here,  as  the  testator  was  only 
assignee.  I  need  hardly  mention  that  if 
the  testator  indicates  in  his  will  that  the 
particular  charges  are  to  be  borne  by  the 
tenant  for  life  or  by  his  own  estate  there 
is  an  end  of  the  question  and  nothing 
remains  to  be  decided.  In  the  present 
case  there  are  no  words  in  the  will  indi- 
cating any  intention. 

Now  let  me  turn  first  to  the  case  of 
FitzwiUiams  v.  KeUyJ  In  that  case  the 
testatrix  was  lessee  for  years  of  copyhold 
lands  under  a  lease  from  the  trustees  of  a 
charity,  and  had  covenanted  to  pay  the 
fines  and  expenses  of  filling  up  from  time 
to  time  the  number  of  trustees  when  it 
should  be  reduced  to  five.  The  testatrix 
devised  her  leasehold  estate  specifically  to 
trustees  for  her  two  nieces  for  their  lives, 
with  remainder  to  their  respective  issue. 
Two  fines  became  payable:  one  shortly 
before  the  death  of  the  testatrix,  and  the 
other  after  her  death.  The  learned  Judge 
decided  that  the  first  fine,  being  a  debt 
due  from  the  testatrix  at  the  time  of  her 
death,  must  be  paid  out  of  the  estate. 
Then  he  continues  :  ''  The  second  fine  does 
not  stand  on  the  same  footing  as  the  first 
It  was  not  a  debt  due  at  the  decease  of  the 
testatrix,  but  a  mere  liability  entered  into 
by  her  in  respect  of  her  leasehold  property, 
with  which  neither  the  testatrix  nor  the 
estate  might  ever  become  actually  charge- 
able. Now,  what  is  the  nature  of  the 
liability  into  which  she  thus  entered  t 
There  is,  as  was  admitted,  a  provision  of 
re-entry  by  the  lessors,  in  case  the  testa- 
trix did  not  perform  the  covenants  of  the 
lease.  The  testatrix,  therefore,  had  an 
estate  defeasible  in  case  of  non-perform- 
ance of  the  covenants  contained  in  the 
lease,  and  what  she  gave  by  her  will  was 
the  same  thing — ^a  lease  subject  to  be  de- 
feated by  the  non-performance  of  the 
covenants  which  it  contained.  I  do  not 
know  how  I  can  hold  that  the  devisee  of 
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an  estate  liable  to  be  defeated  has  a  right, 
against  the  general  estate  of  his  devisor, 
to  have  that  defeasible  estate  turned  into 
an  indefeasible  one,  or  to  be  indemnified 
against  the  consequences  of  his  own  neglect 
in  suffering  it  to  be  defeated.  The  pay- 
ment of  this  fine  is  an  element  necessarily 
incident  to  the  preservation  of  the  lease, 
and  the  person  taking  the  benefit  of  the 
lease  must  take  its  burdens  also.  If  the 
covenants  be  not  performed,  the  lessor 
may  re-enter,  and  the  devisee  must  take 
the  estate  subject  to  that  power  in  the 
lessor  so  to  determine  it.  He  cannot 
require  that  the  personal  estate  of  the 
testatrix  shall  be  applied  to  put  him  in  a 
better  position  than  he  was  in  at  the  time 
of  the  death  of  the  testatrix.  Suppose 
the  case  of  a  lease  at  a  yearly  rent  with  a 
covenant  to  pay  a  certain  sum  at  the 
expiration  of  five  years  from  the  date  of 
the  lease,  and  a  proviso  for  re-entry  if  it 
should  not  be  paid,  a  legatee  of  the  lease 
could  not  compel  the  executor  to  pay  the 
sum  at  the  expiration  of  the  five  years  out 
of  the  general  personal  estate.'' 

Then  he  went  on  to  deal  with  two 
cases,  one  of  which  was  Marshall  v. 
HolhtDay,^  and  after  referring  to  that 
case  he  says :  "  The  Vice-Chancellor 
considered  that  what  was  given  to  the 
legatee  was  the  whole  leasehold  estate, 
and  that  the  charges  upon  it  fell  to  be 
paid  out  of  the  general  personal  estate. 
In  this  case  the  gift  is  not  of  the  whole 
leasehold  estate,  but  of  the  leasehold 
estate  subject  to  liability.''  After  reading 
that,  just  let  me  point  out  that  the  tenant 
for  life  here  contends  that  she  is  entitled 
to  let  this  house  at  its  full  value,  and  to 
receive  the  full  rent,  and  not  pay  the 
ground- rent  out  of  it,  but  to  leave  that 
and  the  other  liabilities  of  the  lease  to  be 
borne  by  the  general  estate.  In  Arm- 
strong V.  BwmU  [1865]  ^*  Sir  J.  Romilly, 
M.K.,  referred  to  FitzvoiUiama  v.  Ksily^ 
and  after  commenting  on  it  says  :  "  That 
the  devisees  of  leasehold  estates  take  the 
property  ca,m  onere  cannot  be  doubted  ; 
but  that  case  establishes,  that  although 
everything  that  is  due  from  the  testator 
at  his  death  must  be  paid  out  of  his 
residuary  personal  estate,  yet  that  what 

(15)  24  L.  J.  Ch.  473 ;  20  Bear.  424. 


may  become  due  subsequently  to  his 
death  is  not  so  payable,  although,  by 
reason  of  his  covenant,  his  personal  estate 
may  remain  liable  thereto,  so  far  as  re- 
gards the  covenantee,  but  that  this 
amount  is  properly  payable  by  the  devisee 
of  the  leasehold  interest."  He  took 
rather  a  different  view  of  Marshall  v. 
Holhtoay^  from  that  taken  by  Vice- 
Ghancellor  Turner,  but  his  statement  as 
to  the  position  of  a  devisee  of  leasehold 
property  is  quite  clear.  That  was  a  case 
of  calls.  The  case  of  Day  v.  Day  [l86o],*« 
before  Yice-Chancelior  Kindersley,  was 
also  a  case  of  calls.  The  passage  I  am 
about  to  quote  is  more  clearly  stated  in 
the  Lav)  JommaX  at  page  468 :  '^  I  do  not 
think  that  any  weight  can  be  given  to  the 
consideration  that  the  testator  was  bound 
himself  to  pay  the  calls.  It  might  as 
well  be  said,  that  where  a  testator  be- 
queathed a  leasehold  house  the  future 
ground-rent  was  to  come  out  of  the 
assets,  because  he  bound  himself  to  ob- 
serve the  covenants  of  the  lease."  Then 
there  was  a  case  before  Sir  George  Jessel, 
M.R.,  of  Bothandey  v.  Sherson.^^  The 
question  there  was  whether  a  specific 
legatee  of  certain  stock  was  entitled  to  be 
relieved  at  the  expense  of  the  general 
estate  from  a  charge  created  by  the  testa- 
tor. After  referring  to  one  or  two  cases, 
the  Master  of  the  Bolls  says :  *'  All  the 
Judges  held  that  where  there  is  a  charge 
on  the  legacy  which  the  testator  would  or 
might  have  been  liable  to  pay,  that  is  to 
say,  a  charge  created  by  the  testator  as 
distinguished  from  a  charge  incident  to 
the  chattel,  such  as  rent  payable  under  a 
leasehold  estate,  or  (as  has  since  been 
decided)  calls  upon  railway  shares,  such 
a  charge  is  payable  out  of  the  testator's 
estate.  In  fiict  the  distinction  seems  to 
turn  on  this,  is  the  charge  one  created  by 
the  testator  for  what  has  been  called  a 
temporary  purpose,  that  is,  with  the 
view  of  raising  money  or  of  making  use 
of  the  property  (as  in  the  case  of  the 
wines,  for  the  purpose  of  the  testator 
making  use  of  the  wines  and  getting  them 
to  this  country),  or  is  it  from  its  nature 
a  charge  incident  to  the  property,  as  in 
the  case  of  rent  on  leaseholds  or  calls 

(16)  29  L.  J.  Ch.  4G6  ;  l^Dr.  k  S.  261. 
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payable  on  railway  shares  ?  In  the  first 
case  the  specific  legatee  is  entitled  to 
have  the  legacy  redeemed  or  freed  from 
the  charge.  In  the  second  case  he  is  not 
80  entitled,  because  the  testator  is  sup- 
posed to  give  the  thing  as  it  is,  and  the 
charge  upon  it  is  really  not  in  strictness 
an  incumbrance,  but  something  incident 
to  the  nature  of  the  thing."  Then  there 
was  a  case  of  Hawkins  v.  Hawkins  ^  ^ 
before  the  Court  of  Appeal.  There  the 
testator  specifically  bequeathed  certain 
personal  property  upon  trust  for  H.  and 
her  children,  subject  to  payment  of  his 
debts.  Part  of  his  residuary  estate  consisted 
of  a  leasehold  house  held  at  a  rack-rent,  and 
considerably  out  of  repair.  The  residuary 
legatee  surrendered  it  to  the  landlord, 
but  he  would  only  accept  the  surrender 
on  payment  of  rent  for  two  and  a-half 
quarters  after  the  testator's  death  and  a 
sum  for  dilapidations.  The  question  was 
whether  this  was  to  be  paid  by  the  residu- 
ary legatee  who  took  the  leasehold,  or  out 
of  the  property  charged  with  the  testa- 
tor s  debts.  Sir  G.  Jessel,  M.R.,  says : 
"The  question  is  whether  the  liability  of 
the  testator's  estate  to  pay  the  future 
rent,  and  its  liability  to  damages  for  the 
dilapidations,  are  debts  within  the  mean- 
ing of  that  clause  as  between  the  residuary 
and  the  specific  legatees.  I  am  of  opinion 
that  they  are  not.  These  are  not  debts, 
but  liabilities.  ...  A  specific  legatee 
takes  a  property  cum  onere.  No  one  would 
imagine  that  if  a  leasehold  held  for 
ninety-nine  years  was  specifically  be- 
queathed, the  testator's  estate  is  to  pay 
the  rent  for  the  remainder  of  the  term,  so 
that  the  legatee  would  get  it  rent  free." 
Then  he  points  out  that  it  does  not 
matter  that  the  leasehold  forms  part  of 
the  residue.  That,  therefore,  was  a  clear 
decision  that  the  leasehold,  prima  facie^ 
must  bear  its  own  burdens,  and  the  only 
question  to  be  decided  was  whether  it  was 
relieved  of  that  which  I  may  call  the 
natural  liability  by  a  charge  of  debts  on 
another  part  of  the  personal  estate.  Then 
there  is  one  other  case  to  which  I  may 
shortly  refer — Eedes  v.  Mills.^^  It  was 
an  appeal  to  the  Privy  Council  from  the 
Court  of  Appeal  in  New  Zealand.  There 
a  lease  under  seal  contained  a  covenant  by 
the  lessor  to  finish  laying  down  a  thousand 


acres,  part  of  the  land  demised,  in  good 
English  grass  within  a  year.  The  deed 
contained  a  subsequent  declaration  that 
"  there  shall  not  be  implied  in  this  lease 
any  covenant  or  provision  whatever  on  the 
part  of  either  of  the  parties  hereto."  It  was 
therefore  a  peculiar  provision,  to  be  com- 
pletely performed  within  twelve  months 
from  the  commencement  of  the  lease. 
That  distinguishes  it  from  the  present 
case  ;  but  the  observations  of  Lord  Mac- 
naghten,  who  delivered  the  judgment  of 
the  Privy  Council,  are  very  much  in  point. 
After  stating  the  opinion  of  the  Court 
that  the  covenant  was  not  incident  to  the 
relation  of  landlord  and  tenant,  and  that 
the  liability  for  its  breach  properly  fell  to 
be  borne  by  the  testator's  general  estate, 
he  says :  [His  Lordship  read  Lord  Mac- 
naghten's  judgment  from  the  words  "It 
would  seem  that  the  nature  of  the  obliga- 
tion" (67  L.  J.  P.C.  32;  [1898]  A.C. 
371)  to  the  words  "and  is  one  in  which 
their  Lordships  entirely  agree  "  (67  L.  J. 
P.C.  33;  [1898]  A.C.  373)]. 

The  next  case  I  have  to  mention  is  one 
that  came  before  Mr.  Justice  Kekewich— 
Baring f  In  re;  Jeune  v.  Baring.^  There, 
a  testator  being  possessed  of  a  leasdiold 
house  held  by  him  for  a  term  of  sixty-one 
years,  renew^able  every  fourteen  years  on 
fines  for  renewal,  and  under  covenants  to 
pay  the  rent,  repair,  and  insure,  be- 
queathed the  house  to  trustees  in  trust 
for  his  widow  for  life,  with  remainder  in 
trust  for  his  son  for  life  with  remainders 
over;  and  he  bequeathed  his  residuary 
estate  to  his  trustees  upon  trust  out  of  the 
income  to  pay  all  the  costs,  charges,  and 
expenses  of  carrying  into  execution  the 
trusts  of  his  will.  In  that  case  the  sole 
question  was  as  to  the  covenants  that  had 
not  been  complied  with  after  the  testator's 
death,  because  the  case  says  the  testator 
had  fully  performed  the  covenants  of  the 
leases  during  his  lifetime ;  but  then,  when 
we  come  to  the  judgment,  Mr.  Justice 
Kekewich  says  that,  dealing  with  the 
matter  offhand,  he  should  have  been  pre- 
pared to  say  that  the  case  ought  to  be 
decided  on  the  lines  of  the  old  law,  which  he 
cited  as  beingexactly  what  the  cases  I  have 
been  referring  to  shew  that  it  was ;  and 
that  he  would  have  thought  it  was  clear 
that  the  tenant  for  life  ought  to  keep 
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down  the  chaimB,  but  for  the  fiu$t  that  he 
was  instructed  differently  by  the  recent 
case  of  CowrtveTj  In  re^  in  the  Court  of 
Appeal ;  and  the  result  was  that  he  came 
to  the  conclusion  that  the  law  having  re- 
gard to  Courtier,  In  r«,^  was  different  from 
what  it  otherwise  would  have  been,  and 
he  accordingly  decided  that  the  devisee 
was  free  from  these  burdens. 

Then  let  me  turn  next  to  Courtier,  In 
re  ;  CoUs  v.  Courtier,^  in  which  case  there 
are  little  differences  between  the  will  and 
the  case  I  have  before  me  at  present ;  but 
I  do  not  refer  to  them,  because,  taking  it 
as  a  whole,  I  think  that  case  and  the 
present  are  similar.  In  that  case 
there  was  a  gift  of  residue  of  real  and 
personal  estate  in  trust  for  the  wife  for 
life,  and  after  her  death  the  same  was  to 
be  sold,  and  there  was  power  to  sell  short 
leaseholds.  The  estate  consisted  princi- 
pally of  leasehold  houses,  some  of  which 
were  held  on  terms  of  which  thirty  or 
forty  years  were  unexpired,  but  the 
greater  part  were  held  on  short  leases, 
and  were  let  to  weekly  tenants.  The 
trustees  paid  the  rents  to  Mrs.  Comiiier, 
the  widow,  who  kept  the  houses  in  the 
same  state  of  repair  in  which  they  were 
at  the  time  of  the  testator's  death ;  but 
it  was  admitted  that  the  houses  held  on 
short  leases  were  in  a  bad  state  of  repair, 
and  that  unless  a  considerable  sum  were 
laid  out  the  testator's  estate  would  be 
liable  to  heavy  claims  for  dilapidations  on 
the  expiration  of  the  leases.  Now,  the 
sole  point  was  as  to  whether  the  tenant 
for  life  ought  to  cure  the  disrepair  which 
had  arisen  during  the  lifetime  of  the 
testator.  In  my  opinion,  that  was  the 
only  point  which  appears  to  have  been 
decided.  Lord  Justice  Cotton  refers  to 
the  fact  that  the  property  was  out  of 
repair  at  the  testators  death.  "The 
widow  has  kept  them  in  the  same  state  as 
they  were  in  at  the  testator's  death,  but 
declines  to  put  them  in  such  a  state  of 
repair  as  to  satisfy  the  covenants  in  the 
leasee.''  It  was  suggested  that  some  of 
the  leaseholds  should  be  sold.  Lord 
Justice  Cotton  pointed  out  there  was  no 
trust  for  immediate  conversion,  and  pro- 
ceeded :  "  but  it  is  said  that  if  the  widow 
is  to  have  the  right  to  possess  the  lease- 


holds in  specie  during  her  lifetime,  she  is 
bound  to  spend  her  money  in  putting 
them  into  sufficient  repair  to  satisfy  the 
covenants  of  the  leases.  I  think  that 
there  is  no  such  obligation  on  her.  She 
is  not  bound  to  the  landlords  under  the 
covenants;  the  trustees  are  bound,  and 
it  is  their  duty  to  repair  the  houses  in 
accordance  with  the  covenants  in  the 
leases  out  of  the  corpus  of  the  estate. 
There  is  no  rule  of  law  that  the  tenant 
for  life  is  bound  to  do  these  repairs  out  of 
the  rents  and  profits.  She  is  to  enjoy 
these  leaseholds  in  specie,  but  she  is 
under  no  covenants  to  repair,  and  there 
is  nothing  in  the  will  to  shew  that  the 
testator  intended  her  only  to  have  the 
net  rents  after  making  provisions  for  the 
liabilities  that  arose  in  the  testator's  life- 
time. It  cannot  be  fairly  left  to  the 
widow  to  make  good  the  deficiencies  of 
the  testator."  Then  Lord  Justice  Fry 
says :  "  With  respect  to  the  first  question, 
whether  the  Court  has  power  to  order  the 
tenant  for  life  to  put  the  premises  into 
repair  which  were  out  of  repair  at  the 
death  of  the  testator,  I  am  unable  to  find 
any  principle  or  rule  of  law  which  throws 
any  obligation  on  her  to  do  this ;  and  as 
there  is  an  entire  want  of  authority  in 
its  flavour,  it  is  clear  that  there  is  no  such 
obligation."  It  seems  to  me  that  those 
two  learned  Judges  are  clearly  referring 
to  the  liability  with  respect  to  the  par- 
ticular repairs  in  question — that  is,  the 
repair  of  the  premises  so  far  as  they  had 
fellen  out  of  repair  during  the  lifetime  jof 
the  testator.  Lord  Justice  Bo  wen  says : 
"The  first  question  on  this  appeal  is 
whether  the  tenant  for  life  is  boimd  to 
keep  the  leaseholds  in  such  a  state  of 
repair  as  to  prevent  forfeiture.  These 
houses  are  given  to  the  widow  during  her 
life.  What  obligation  is  there  on  her ! " 
I  quite  admit  those  words  are  not 
quite  so  specific  as  those  of  the  other 
two  learned  Lords  Justices.  "  In  such 
a  state  of  repair  as  to  prevent  forfeiture  " — 
he  is  not  distinguishing  between  dis- 
repair in  the  lifetime  of  the  testator  and 
subsequently  ;  but  although  no  doubt  the 
words  are  larger,  I  do  not  see  any  reason 
to  suppose  he  was  dealing  with  anything 
ebe  except  the  matter  in  hand,  or  that 
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he  was  taking  at  all  a  different  view  from 
that  which  the  other  learned  Judges  had 
taken.  It  seems  to  me  clear  that  he  is 
dealing  simply  and  solely  with  the  state 
of  things  arising  from  property  which 
has  gone  out  of  repair  in  the  lifetime  of 
the  testator. 

Then  the  matter  came  before  Mr. 
Justice  Stirling  in  Bedding ,  In  re; 
Thompson  v.  Redding,^  where  he  had 
similar  questions  to  decide.  He  had  in 
the  will  in  that  case  particular  words 
shewing  that  the  property  was  to  be  kept 
in  repair  by  the  devisee  of  the  leasehold, 
but  that  was  on  the  words  of  the  will, 
and  it  is  not  worth  while  considering 
that  question  now.  But  Mr.  Justice 
Stirling  says,  referring  to  the  decision  of 
Baring^  In  re^ :  "as  regards  Courtier , 
In  re,^  I  feel  bound  to  say  that,  having 
read  it  carefully,  I  am  unable  to  put  the 
construction  on  the  language  used  by 
the  various  members  of  the  Court  of 
Appeal  which  seems  to  have  been  put  on 
it  in  that  case.  Certainly  in  point  of 
decision  Courtier,  In  re,^  does  not  cover 
the  present  case,  because  it  was  exclusively 
directed  to  the  question  whether  the 
tenant  for  life  was  bound  to  discharge  the 
liabilities  in  respect  of  repairs  to  property 
which  had  accrued  at  the  death  of  the 
testator."  That  is  the  construction  he 
puts  upon  it. 

The  matter  came  before  Mr.  Justice 
Kekewich  again  in  Tomlinson,  In  re^ 
which  I  may  say  is  substantially  the  same 
2A  the  present  case.  There  Mr.  Justice 
Kekewich  had  called  to  his  attention  the 
observations  of  Mr.  Justice  Stirling  which 
I  have  last  read,  but  he  says,  "  I  have 
read  the  judgments  of  the  Court  of 
Appeal  again,  and  I  think  I  see  what 
Mr.  Justice  Stirling  means,  and  there  is 
a  good  deal  to  justify  the  conclusion  at 
which  he  arrived ;  but  with  great  respect 
I  do  not  think  the  judgments  will  bear 
the  narrow  interpretation  he  put  upon 
them " ;  and  then  a  little  further  on  he 
said :  "  In  my  opinion  the  essence  of  the 
decision  " — that  is  in  Courtier^  In  re  ^ — "  is 
this — not  that  the  tenant  for  life  is  not 
bound  to  do  what  is  necessary  to  keep  the 
property  in  the  state  of  repair  in  which  it 
was  at  the  testator's  death,  but  that  he 


is  not  bound  to  do  anything  at  all  under 
the  covenants  in  the  lease."     So  that  he 
took  the  view  that  Courtier^  In  r«,'  was 
to   be    construed   in    that  larger  sense 
which  I  have  pointed  out  my  reasons  for 
thinking  it  should  not,  and  I  am  confirmed 
in  that  view  by  Mr.   Justice   Stirlmg's 
view,  and  also  by  a  recent  case  of  King- 
ham  V.  Kinghamy^^  which  came  before  the 
Vice-Chancellor  in  Ireland.     There  "  the 
testator  directed  his  executors  and  trus- 
tees to  allow  his  wife,  if  she  pleased,  to 
occupy  his  house  during  her  Hfe,  with  the 
use  of  the  furniture,  and  after  her  death 
the  same  might  be  sold  and  the  proceeds 
divided  among  testator's  children."    The 
Vice-Chancellor    went     fully     into   the 
matter,  and  he  said  that  he  could  not 
concur  in  the  construction  put  by  Mr. 
Justice  Kekewich  upon  Courtier,  In  re? 
and  he  thought  that  Courtier,  In  re,^  did 
not  affect  this  case.  He  says  :  "  I  venture 
to  differ  from  Mr.  Justice  Kekewich  in 
regarding  the  decision  of  Courtier,  In  re? 
as  in  effect  concluding  the  question  which 
was  before  him,  and  is  now  before  me.    I 
am   of  opinion   that  a  tenant    for   hfe, 
whether  legal  or  equitable,  is  within  the 
maxim.     Qui    aentU    commodum    aenHre 
debet  et  onus :  that  he  is  bound  to  take 
the  onus  with  the  commodum,  and  that  as 
head  rent  and  taxes  are  ordinary  burdens 
which  a  tenant  in  occupation  of  lease- 
holds must  bear,  the  testator's  widow  is 
liable  to  pay  them  out  of  her  own  money 
during  her  occupancy.     There  is  nothing 
in  the  language  used  by  the  testator  to 
alter  this  liability."     So  that  he  takes  the 
same  view  of  Courtier,  In  re,^  as  Mr. 
Justice  Stirling  has  done  and  as  I  have 
done,  and  if  that  is  the  correct  view  it 
cannot    affect  this  case.     There  is  this 
further  to  be  said  about  it — if  that  con- 
struction is  put  upon  Courtier,  In  re?  it 
is  quite  consistent  with  all  the  other  de- 
cisions; but  if  Mr.  Justice  Kekewich  is 
correct,  it  really  would  alter  the  past  law 
as  laid  down  in  the  numerous  cases  to 
which  I  have  referred.     I  do  not  think 
it  could  possibly  have  been  the  intention 
of  the  Lords  Justices  to  alter  the  old  law 
on  that  point  and  to  lay  down  new  law. 
It  seems  to  me  therefore  this  case  issettledy 
and  the  tenant  forlife  must  bear  the  burden. 
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Now  I  have  a  word  to  say  about  those 
burdens  in  connection  with  the  remaining 
portion  of  the  judgment  in  Kingham  v. 
Kingham}^  There  the  learned  Judge  said : 
^*  I  think  there  is  a  distinction  to  be  taken 
"between  the  payment  of  rent  and  taxes 
and  of  the   premium  of  fire   insurance, 
because  an  ordinary  tenant  is  not  bound 
to  keep  premises  demised  insured  against 
:fi.re  in  the  absence  of  express  contract  or 
ol)ligation.      I    think    the    trustees    are 
bound  to  take  care  that  the  premises  are 
insured  against  fire,  so  as  to  preserve  the 
property  for  their  cestuia  que  trusty  and 
that  they  cannot  require  these  premiums 
to  be  repaid  them  by  the  widow.     The 
other  matter  is  as  to  repairs.     In   my 
opinion  this  lady  is  not  liable  to  pay  for 
any  repairs  which  become  necessary  before 
her  occupation."    Then  he  passes  away 
from  that  and  goes  to  further  repairs  : 
"^^The  repairs  she  will  be  liable   for  are 
such    eu9  an   ordinary  tenant  would    be 
hound  to  make  on  the  premises  by  his 
common-law  obligation.      I  shall  there- 
fore declare  that  the  widow  is  liable  to 
pay  all  head  rent  and   taxes  ordinarily 
paid  by  an  occupying  tenant,  and  to  pay 
for  all  repairs  and  damages  to  the  pre- 
mises which  have  accrued,  or  shall  accrue, 
during  her  occupation,  such  repairs  to  be 
confined  to  those  for  which  an  occupying 
tenant  is  ordinarily  liable  in  the  absence 
of  express  contract,  and  that  she  is  not 
liable  to  any  outgoings  save  those  above 
mentioned  ;  and  that  it  is  the  duty  of  the 
trustees  to  keep  the  premises  sufficiently  in- 
sured against  fire,  and  to  perform  all  neces- 
sary repairs  other  than  those  above  speci- 
fied."   Now  I  feel  a  good  deal  of  difficulty 
upon  that  case  as  to  the  repairs  and  as  to 
the  insurances.     This  case  may  be  per- 
fectly right  according  to  the  law  of  Ire- 
land.    I  do  not  mean  to  suggest  for  a 
moment  that  it  is  not,  and  that  may  be 
the  explanation  of  it ;  but  if  the  law  of 
Ireland  and  the  law  of  England  is   the 
same  in  this  respect,  I  do  not  see  how  the 
legatee  of  leaseholds  can  have  to  do  any 
repairs  arising  out  of  any  common-law 
t>bligation.  What  the  cases  beginning  with 
FUzmlliama  v.  KeUy^  which  was  the  first 
I  read,  to  Ecdea  v.  MUU,^'^  which  was  the 
last,  say,  seems  to  be  as  Lord  Macnaghten 
Vol.  68.— Chanc. 


put  it — that  the  question  is,  what  are 
the  covenants  incident  to  the  relation 
of  landlord  and  tenant?  It  is  those 
covenants  incident  to  that  relation  which 
the  legatee  of  leaseholds  has  to  perform. 

In  my  opinion,  therefore,  what  the 
legatee  must  bear  in  this  case  is  the 
obligation  of  the  covenants  in  the  lease 
which  have  to  be  performed  by  the  lessee 
for  the  benefit  of  the  lessor,  and  they  in- 
clude the  rent,  of  course,  and  repairs. 
They  include  insurance,  if  there  is  a 
covenant  to  insure,  but  they  will  not  in- 
clude insurance  if  there  is  no  covenant. 
When  speaking  of  insurance,  I  am  speak- 
ing of  insurance  payable  under  the  lease — 
that  is,  in  respect  of  the  premises.  I  do 
not  think  the  tenant  for  life  is  bound 
here  to  keep  the  fiu*niture  in  repair.  In 
point  of  fact  she  has  no  interest  in  the 
furniture,  except  to  use  it.  She  takes  an 
annuity  under  the  will,  and  is  tenant  for 
life  under  the  will.  If  she  does  not  insure 
the  furniture,  and  it  happens  to  be  burnt, 
it  may  b.e  that  she  can  no  longer  enjoy  it ; 
but  I  think  that  she,  as  executor  and 
trustee,  ought  to  insure  at  the  expense  of 
the  estate,  because  the  property  belongs 
after  the  tenancy  for  life  to  the  estate. 

Now  there  were  two  observations  made 
by  counsel  for  the  plaintiff  that  I  want  to 
refer  to.  It  is  said  that  this  lady  was 
tenant  for  life  only,  and  was  not  absolutely 
entitled.  It  seems  to  me  the  question  is 
as  between  the  person  entitled  to  the 
leasehold  on  the  one  hand  and  the  person 
entitled  to  the  residue  on  the  other,  and 
it  cannot  matter  if  the  leasehold  is  given 
to  A  for  life  and  remainder  to  B,  or  to 
A  absolutely,  because  A  and  B  in  the  one 
case  and  A  in  the  other  take  the  whole 
leasehold  interest,  and  they  are  the  per- 
sons who,  in  my  opinion,  should  bear  the 
burdens.  Then  counsel  for  the  plaintiflf 
points  out  that  there  is  a  distinction  in 
this  case,  because  the  property  is  to  Ml 
into  residue  after  the  death  of  the  tenant 
for  life.  I  do  not  see  that  that  makes 
any  difference.  If  the  tenant  for  life 
would  have  to  bear  these  expenses,  if  the 
leaseholds  were  given  to  her  for  life  with 
remainder  to  B,  I  do  not  think  it  is  im- 
portant to  consider  who  takes  in  re- 
mainder, whether  it  is  B  as  speci6c  legatee 
2  I 
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in  remainder,  or  whether  the  residuary 
legatees  of  the  testator's  will  are  the  per- 
.  sons  who  take. 

Solicitors — Vallance  &.  Vallance,  for  plaintiff  ; 
Solicitors  to  Treasury,  for  Attorney-General. 

[Reported  by  J.  R.  Brooke^  Esq., 
Barrvfter'at-Laie, 


Kekewich,  J.^ 

1899.         I  GJERS,  In  re ; 

April  14.      (         cooPEE  v.  gjers. 

May  13.      ) 

Tenant  for  Life  and  Remainderman — 
Will  —  Bequest  of  Leasehold  House  — 
Covenants  in  Lease — Liabiliti/. 

The  legatee  for  life  oj  a  leasehold  house 
subject  to  a  mortgage  is  liable  to  keep  down 
the  interest  on  the  mortgage,  and  to  pay 
the  rent  and  observe  the  covenants  con- 
tained in  Hie  leoM  under  which  the  house  is 
held, 

Betty,  In  re  ;  Betty  v.  Att.-Gen.  (ante^ 
p.  435;  [1899]  1  Ch.  S2l),  followed  in 
preference  to  Tomlinson,  In  re ;  Tomlinson 
«.  Andrew  (67  L.  J.  Ch.  97;  [1898] 
1  Oh.  232). 

By  an  indenture  of  lease  dated  De- 
cember 7,  1891,  a  house  at  Bournemouth, 
called  '^  Bournewood,"  wds  demised  for  a 
term  of  eighty  years.  This  lease  con- 
tained the  usual  covenants  by  the  lessee 
as  to  rent,  repairs,  and  insurance.  By 
virtue  of  an  assignment  from  the  lessee 
dated  October  30,  1897,  John  Gjers 
became  the  purchaser  of  this  leasehold 
house,  and  by  a  deed  of  November  1, 
1897,  he  mortgaged  it  to  the  trustees  of 
•  his  vendor  to  secure  3,000Z.  and  interest. 

By  his  will  dated  November  8,  1892, 
John  Gjers  gave  all  his  real  and  personal 
estate  to  his  son  Lawrence  Farrar  Gjers, 
Charles  Ellison  Mills,  and  John  Vernon 
Cooper,  upon  trust  to  pay  to  J.  V.  Cooper 
(in  case  he  should  act  as  an  executor  and 
trustee  of  the  will)  a  certain  legacy ;  and 
upon  further  trust  to  pay  various  specified 
legacies,  and  subject  thereto  he  devised 
and  bequeathed  the  whole  of  his  realty 
and  personalty  to  his  son  L.  F.  Gjers. 


By  a  second  codicil  to  his  will,  made  in 
1897,  the  testator^  bequeathed  to  his  wile 
Florence  Longsdon  Gjers,  his  ''  leasehold 
house  known  as  'Boumewood/  and  all 
the  contents  of  the  same  .  .  .  for  her 
life,  or  so  long  as  she  shall  remain  my 
widow";  and  after  her  death  or  second 
marriage  he  bequeathed  the  same  to  his 
daughter  Hilda  absolutely. 

The  testator  died  on  October  6,  1898, 
and  his  will  was  proved  by  John  Vernon 
Cooper. 

On  February  8,  1899,  an  #riginating 
summons  was  taken  out  on  behalf  of 
John  Vernon  Cooper  against  the  tes- 
tator's widow  and  Lawrence  Farrar  Gjers, 
to  have  it  determined  whether  the  widow, 
as  tenant  for  life  of  the  leasehold  house 
at  Bournemouth,  was  liable,  during  her 
life,  to  pay  and  keep  down  the  interest 
on  the  mortgage  affecting  the  same,  and 
to  pay  the  rent  and  pex?orm  the  cove- 
nants contained  in  the  lease  of  De- 
cember 7,  1891  (being  the  lease  under 
which  the  messuage  was  held),  or  by 
whom  the  same  interest,  rent,  and  cove- 
nants ought  to  be  paid  and  performed. 

There  had  been  no  breach  of  any  of 
the  covenants  of  the  lease  up  to  the 
time  of  the  death  of  the  testator. 

The  summons  came  on  before  Keke- 
wich, J.,  on  April  14  ;  but  as  the  case  of 
BeUy,  In  re;  Betty  v.  Att.-Gen,  [l899],> 
which  was  directly  in  point,  was  then 
standing  for  judgment  before  North,  J., 
the  summons  stood  over  until  after  the 
decision  in  Betty,  In  re,^  had  been  pro- 
noun ed. 

E.  J,  Parker,  for  the  executor  and 
trustee. — The  decision  in  Betty,  In  re; 
Betty  V.  Att.-Gen,,^  is  in  direct  conflict  with 
your  Lordship's  decision  in  Tomlinson,  In 
re;  Tomlinson  v.  Andrew  [l897].^ 

G,  Lawrence,  for  the  tenant  for  life. — 
In  Hawkins  v.  Hawkins  [isso],'  referred 
to  in  the  argument  in  Eccles  v.  MULs 
[1898]/  Sir  G.  Jessel,  M.R.,  said  that  it 
had  never  been  doubted  "  that  a  legatee 
of  a  leasehold  must  bear  the  rent  from  the 
testator's  death."     In  the  face  of  that  and 

(1)  Ante,  p.  435 ;  [1899]  1  C?h.  821. 

(2)  67  L.  J.  Ch.  97;  [1898]  1  Ch.  232. 

(3)  ISCh.  D.  470. 

(4)  67  L.  J.  P.C.  25;  [1898]  A.C.  360. 
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of  the  decision  in  BeUy^  In  re/  I  can  only 
submit  the  matter  to  the  Court. 

O,  R,  ^orthcote^  for  the  residuary 
legatee. 

Kekewich,  J. — ^The  position  of  the 
question  as  regards  the  authorities  is  such 
tnat  I  do  not  think  I  ought  to  allow  it  to 
pass  by,  merely  saying  that  I  will  dispose 
of  it  in  a  certain  way.  The  question  arose 
before  me  in  the  case  of  Baring^  In  re  ; 
Jeuns  V.  Baring  [l892],*  where  the  point, 
no  doubt,  was  raised  quite  plainly.  Shortly 
the  case  was  this:  There  was  a  tenant 
for  life  of  leasehold  property  with  no  pro- 
vision in  the  wiU  for  that  tenant  for  life 
bearing  the  burdens  attaching  to  such 
leasehold  property,  such  as  the  payment 
of  rent,  repairs,  and  insurance.  There  I 
was  pressed  by  the  able  counsel  for  the 
plaintiff  (Sir  H.  Davey  and  Mr.  Ingle 
Joyce)  with  the  maxim  which  is  quoted  in 
the  report,  Qui  aentit  oommodwm  aefUire 
debet  et  onus.  It  went  entirely  upon 
that.  They  did  not  think  it  necessary  to 
quote  any  cases  except  Fowler^  In  re; 
Fowler  v.  Odell  [issi],^  decided  by  Mr. 
Justice  Fry,  and  Vaiortier,  In  re  ;  CoUa  v. 
Covrtier  [i886],^  which  the  Court  of  Appeal 
professed  to  distinguish  from  the  former 
case.  It  was  argued  on  either  side  with 
reference  to  these  cases,  and  Sir  Horace 
Davey,  in  reply,  put  his  case  entirely  on 
the  distinction  between  it  and  Courtier^ 
In  re^  and  never  went  into  the  general 
principle  at  all;  he  considered  that  was 
sufEiciently  dealt  with  by  the  maxim.  The 
view  which  I  took  was  that  I  was  bound 
by  Courtier^  In  reJ  1  observe  that  the 
Vice-Chancellor  of  Ireland,  in  the  Irish 
case  of  Kingham  v.  Kingham  [l896],^  says 
that  I  followed  the  decision  of  Courtier^  In 
re^  with  some  reluctance.  I  thought 
myself  bound  by  Courtier^  In  re^  which 
decided  that  a  tenant  for  life  was  not 
bound  to  do  anything  at  all,  but  that  it 
must  come  out  of  the  estate.  Then  the 
question  came  before  Mr.  Justice  Stirling 
in  Redding^  In  re;  Thompeon  v.  Redding 
[1897].^      Mr.   Justice    Stirling   thought 

(5)  62  L.  J.  Ch.  50 ;  [1893]  1  Ch.  61. 

(6)  16  Ch.  D.  723. 

(7)  66  L.  J.  Ch.  360;  34  Ch.  D.  136. 

(8)  [1897]  1  Ir.  B.  170. 

(9)  66  L.  J.  Ch.  460;  [1897]  1  Ch,  876. 


that  I  had  misinterpreted  the  decision  in* 
Courtier,  In  re^  and  that  all  that  the 
Court  of  Appeal  intended  to  decide  was  that 
the  tenant  for  life  was  not  bound  to  fulfil 
the  covenants  so  far  as  they  were  broken 
at  the  testator's  death.  The  property  in 
the  case  of  Courtier^  In  re,''  was  not  in  a 
good  and  proper  state  of  repair;  there 
were  things  which  ought  to  be  done  to 
make  the  lease  a  good  one,  and  that  was  the 
point  which  the  Court  of  Appeal  decided. 
Mr.  Justice  Stirling  thought  that  the  deci- 
sion of  the  Court  of  Appeal  was  confined 
to  that,  and  did  not  understand  it  as  absolv- 
ing the  tenant  for  life  from  liability  from 
the  date  of  the  testator^s  death  onwards. 

Of  course  the  judgment  of  Mr.  Justice 
Stirling  deserved  the  respect  of  the  pro- 
fession and  of  myself,  and  it  received  the 
respect  of  myself  in  the  case  of  Tondineon, 
In  re  ;  Tondineon  v.  Andrew,^  which  came 
before  me  in  1897,  I  read  Courtier,  In 
re,''  again  with  all  the  care  that  I  could 
give  to  it,  in  view  of  the  decision  of  Mr. 
Justice  Stirling,  and  I  was  unable  to  see 
that  the  Court  of  Appeal  had  not  decided 
upon  the  ground  which  I  thought  they 
had  decided.  There  it  remains.  The  case 
of  Baring,  In  re,*  was  not  appealed. 
There  was,  therefore,  a  difference  between 
Mr.  Justice  Stirling  and  myself.  Now 
the  question  comes  again  before  Mr.  Jus- 
tice North  in  the  case  of  Betty,  In  re; 
Betty  V.  AtL-Gen,,^  and  he  has  given  an 
elaborate  judgment  after  full  argument. 
It  was  a  considered  judgment.  He  ha» 
gone  into  the  cases  before  that  of  Courtier, 
In  re,''  my  comments  upon  which  he  has 
considered,  and  he  has  gone  into  the  law 
generally  with  reference  to  a  tenancy  for 
life  of  leaseholds.  Thus  he  approaches  the 
case  of  Courtier,  In  re,''  from  a  judicial 
aspect,  and  says  that  it  cannot  be  intended 
to  introduce  new  law,  and  that  that  is  the 
view  expressed  by  the  Judges  who  decided 
it.  Therefore,  says  Mr.  Justice  North,  I 
can  quite  accept  Courtier,  In  re,''  by  limit- 
ing it  to  the  state  of  things  existing  at 
the  testator's  death,  without  giving  it  the 
more  extensive  view  which  Mr.  Justice 
Kekewich  proposed  to  do.  And  then  Mr. 
Justice  North  refers  to  the  case  of  JScclea 
V.  Mills,^  and  also  to  a  case  which,  although 
not  binding  upon  me,  is  yet  entitled  to 
respect  and  attention — namely,  the  case 
2i2 
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of  KiTighcvm,  v.  Kingham^  where  the  Vice- 
Chancellor  of  Ireland  also  thought  that  I 
had  misconstrued  Courtier,  In  r«/  and 
says  :  *'  I  am  of  opinion  that  a  tenant  for 
life,  whether  legal  or  equitable,  is  within 
the  maxim,  Qui  sentit  commodum  sentire 
debet  et  anus" 

So  we  have  the  three  Judges  arguing 
upon  the  same  lines,  the  only  difficulty  being 
that  I  have  taken  a  different  view  of 
Courtier,  In  re,''  from  that  which  the  other 
Judges  did.  I  am  not  prepared  to  say 
that  the  language  of  the  Court  of  Appeal 
in  Courtier,  In  re,''  does  not  bear  the  inter- 
pretation that  I  placed  upon  it.  Of 
course  I  admit  that  it  is  capable  of  bear- 
ing another  interpretation,  not  only  be- 
cause other  Judges  have  thought  so,  but 
because  language  very  often  bears  two 
possible  interpretations.  The  view  I 
take  is  that  I  am  not  entitled  as  a  Judge 
to  say  that  my  view  of  the  decision  in 
Courtier,  In  re  J  is  the  right  one.  I  find  that 
Mr.  Justice  Stirling,  Mr.  Justice  North, 
and  the  Vice- Chancellor  of  Ireland  all 
think  differently  from  myself,  so  I  am 
bound  to  arrive  at  the  conclusion  that  I 
must  be  wrong,  and  I  will  act  upon  that 
assumption.  I  do  not  profess  to  say  that 
I  do  not  still  think  that  the  decision  in 
Courtier,  In  re,''  is  capable  of  two  inter- 
pretations, but  I  give  way.  I  think  it  is 
the  right  course  to  take.  I  must  there- 
fore decide  that  the  tenant  for  life  must 
bear  these  burdens,  including  insurances, 
as  the  lease  contains  a  covenant  to  insure. 
'  That  I  understand  to  be  the  view  of  Mr. 
Justice  North  and  the  Vice- Chancellor  of 
Ireland.  There  will  therefore  be  a  decla- 
ration that  the  tenant  for  life  of  the  lease- 
hold is  bound  during  her  life  or  widow- 
hood to  keep  down  the  interest  on  the 
mortgage,  and  pay  the  rent  and  perform 
the  covenants  in  the  lease. 


fJolicitora— Hollairs,  Sons,  Coward  &.  Hawksley, 
agents  for  J.  T.  Belk,  Middlesbrough. 


[Feported  by  O.  Ma4^an,  Esq., 
JBarrister-at-  Law. 


Kekewich,  J. 

1899. 

May  12. 


[1899 


C  ANTHONY,  BIBBELL,  PEABCS 

AND  CO.,  LIU.,  Inre ;  doio 

V.  AKTHONT,  BIBRELL, 
PEABCE  AND  CO.,  LIM. ; 
GBOOS  V,   SAUE. 


Evidence  —  InformaXiom,  and  Beliff — 
Interlocutory  Application — A dmiseibUity 
— Rules  of  the  Supreme  Court,  Order 
XXXVIII,  rule  3. 

On  an  interldCulory  application  in  a 
debenture-holder^ s  action  for  the  appoint- 
ment of  a  receiver  arid  manager,  the  affi- 
davit of  a  solicitor  containing  a  detaUed 
statement  of  an  interview  with  another 
person,  and  affirming  thai  to  the  best  of 
his  information  and  belief  tJie  whole  of  the 
statements  of  such  person  were  true,  was, 
notwithstanding  the  usual  jyractice  of  the 
Chancery  Division  to  admit  under  Order 
XXXVIII.  rule  3  staiements  of  informa- 
tion and  belief  on  interlocutory  appliocUions, 
Jield  not  admissible  in  evidence  where  no 
irremediable  injury  would  be  caused  by  the 
refusal  to  admit,  and  where  tJie  person  who 
made  the  statements  in  question  was  at 
hand  and  could  be  suhpotnaed. 

On  April  29,  1899,  John  Bum  Doig 
commenced  an  action  (on  behalf  of  him- 
self and  all  other  debenture- holders)  before 
Mr.  Justice  Kekewich  against  Anthony, 
Birrell,  Pearce  k  Co.,  Lim.,  and  Chris- 
topher Heppenstall  (the  trustee  for  de- 
benture-holders);  and  on  May  1,  1899, 
Mr.  Barratt,  chartered  accountant,  was 
appointed  interim  receiver  and  manager. 
Notice  of  motion  was  served  to  confirm 
this  appointment.  On  May  1, 1899,  Carl 
Wilhelm  Groos  commenced  a  similar  de- 
benture-holder's action  before  Mr.  Justice 
North  against  the  same  defendants  claim- 
ing simSar  relief;  and  with  the  writ  was 
served  a  notice  of  motion  for  the  appoint- 
ment of  Mr.  E.  C.  Palmer  as  receiver  and 
manager.  The  Eecond  action  was  sub- 
sequently transferred  to  Mr,  Justice 
Kekewich,  and  both  motions  now  came 
on  to  be  heard  together.  Mr.  Doig's 
motion  was  opened  first,  and  in  opposition 
to  this,  and  in  support  of  the  second 
motion,  an  aflSdavit,  sworn  by  Mr.  John 
Wood  house,  solicitor  to  Mr.  Groos,  was 
tendered  in  evidence.     In  this  afSdavit 
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Mr.  Woodhouse  testified  to  an  interview 
which  he  had  on  May  8,  1899,  with  Mr. 
"William  Johnstone,  one  of  the  directors 
of  the  defendant  company,  in  the  presence 
of  William  Henry  Norledge  (the  solicitor 
for  Heppenstall)  and  two  clerks,  and  set 
out  a  lengthy  statement  made  hy  Mr. 
Johnstone  which  was  taken  down  by  a 
shorthand  clerk,  and  which  went  to  shew 
that  Mr.  Doig  was  not  a  proper  person 
to  represent  the  debenture- holders  as 
against  the  company.  At  the  commence- 
ment of  the  affidavit  Mr.  Woodhouse  swore 
that  to  the  best  of  his  information  and 
belief  the  whole  of  the  statements  were 
trae  in  substance  and  in  fact.  Mr.  John- 
stone had  at  first  intended  to  embody  his 
statements  in  an  affidavit ;  but,  as  stated 
in  Mr.  Woodhouse*s  affidavit,  Mr.  John- 
stone said  that  "he  had  changed  his 
mind,  and  would  not  swear  his  affidavit.'' 
Another  affidavit  was  made  by  Mr.  W.  H. 
Norledge,  and  he  swore  that  Mr.  John- 
stone said  that  "  the  statement  he  had 
made  to  the  said  John  Woodhouse  on  the 
8th  instant  was  perfectly  true,  and  he 
would  make  it  on  oath  if  subpoenaed ;  but 
as  he  had  consulted  a  relative  who  was  a 
lawyer,  who  had  advised  him  not  to  make 
an  affidavit,  he  must  respectfully  decline 
to  do  so  at  this  stage.'' 

Mr.  Johnstone  was  not  subpoenaed,  and 
the  question  was  whether  these  statements 
on  information  and  belief  in  Mr.  Wood- 
house's  affidavit  could  be  admitted  as 
evidence  upon  the  interlocutory  applica- 
tion for  a  receiver. 

Warrington^  Q.C,^  and  M.  Romer,  for 
Mr.  Doig's  motion. 

RmuhaWy  Q.C,  and  Macaskie,  for  Hep- 
penstall. 

P.  0.  Lawrence,  Q.C.j  and  L,  Ryland, 
for  Mr.  Groos'  motion. — This  evidence  is 
admissible  on  interlocutory  applications. 

Warrington,  Q,C.,  objected  to  the  ad- 
mission of  these  statements  as  evidence. 

Eustace  Smith,  for  the  company. 

Kjbkbwich,  J. — ^This  is  a  matter  of  con- 
siderable importance  in  Chancery  prac- 
tice. There  is  really  a  fight  between  the 
two  plaintifis  as  to  who  is  to  have  the 
conduct  of  the  litigation,  in  which,  sooner 
or  later,  a  receiver  and  manager  must  be 


appointed.  Mr.  Doig  is  first  in  the  field, 
and  has  certain  advantages  connected 
with  that  position.  Mr.  Groos  wishes  to 
minimise  these  by  making  out  that  Mr. 
Doig  is  not  a  proper  person  to  conduct 
the  litigation  as  against  the  company. 
Under  these  circumstances,  an  affidavit  is 
tendered  on  behalf  of  Mr.  Groos.  It  is 
an  affidavit  sworn  by  Mr.  Woodhouse,  his 
solicitor,  which  testifies  to  an  interview 
which  Mr.  Woodhouse  had  with  sevei-al 
other  persons  and  a  Mr.  Johnstone,  a 
director  of  the  defendant  company.  At 
this  interview  Mr.  Johnstone  is  alleged  to 
have  made  certain  statements.  Then  the 
solicitor  swears  that  he  believes  these 
statements  made  by  Mr.  Johnstone  to  be 
true  to  the  best  of  his  information  and 
belief.  Mr.  Johnstone  apparently  inr 
tended  to  put  these  statements  into  an 
affidavit,  but  '^  he  changed  his  mind." 
Why  he  was  not  subpoenaed  I  do  not 
know.  I  should  not  have  the  slightest 
hesitation  in  directing  that  a  subpoena 
should  be  issued  to  make  him  state  his 
evidence  in  the  witness-box.  But  he  has 
not  been  subpoenaed.  I  am  now  asked  to 
admit  these  statements  in  the  affidavit. 

I  am  perfectly  aware  that  in  declining 
to  do  it  I  am  going  a  little  beyond  what 
has  been  the  practice  of  the  Court  at  the 
present  day.  But  I  believe  I  am  only 
deciding  according  to  the  substance  of  the 
practice  by  doing  my  best  to  expunge 
these  excrescences,  which  are,  I  am  sorry 
to  say,  all  too  common.  The  rules  of 
evidence  are  the  same  in  the  Chancery 
Division  as  in  the  Queen's  Bench  Divi- 
sion, and  on  a  trial  what  is  not  admis- 
sible in  evidence  in  one  division  is  not 
admissible  in  the  other.  But  for  inter- 
locutory applications  a  wise  and  useful 
exception  has  been  introduced — namely, 
that  in  order  to  make  motions  effective — 
particularly  motions  for  injunctions  to  re- 
strain injury — you  must  allow  a  departure 
from  these  general  rules.  It  is  not 
strictly  right  to  say  that  you  admit  as 
evidence  what  is  not  evidence,  but  to 
prevent  irremediable  injury  and  to  pre- 
serve things  in  statu  quo  and  do  justice 
upon  an  interlocutory  application,  you  go 
upon  what  is  not  strictly  evidence,  but 
only  hearsay ;  yet  it  is  enough  to  inform 
the  oonacienoe  of  the  Court,  and  to  allow 
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the  Court  to  do  justice  between  the  par- 
tied.  I  am  perfectly  aware  that  the  rule 
has  never  been  hmited  in  the  way  I  have 
stated ;  I  have  endeavoured  sever^  times 
to  do  so,  but  have  been  met  with  the 
objection  that  there  is  no  such  limitation 
in  the  practice  of  the  Courts. 

Not  long  ago  the  Court  of  Appeal 
declined  to  listen  to  evidence  of  informa- 
tion and  belief  where  the  deponent  did  not 
say  by  whom  the  information  was  given. 
I  always  pass  by  evidence  of  information 
and  belief  which  does  not  state  the  source 
of  the  information.  But  nevertheless,  where 
the  source  of  the  information  is  stated  it 
has  been  the  practice  of  the  Court  to  listen 
to  such  evidence  in  order  to  restrain 
irremediable  injury,  or  to  keep  things  in 
statu  quo  until  the  real  question  can  be 
determined.  But  this  affidavit  is  an  ex- 
ceptional way  of  stating  information  and 
belief.  It  is  clear  that  &  Mr.  Woodhouse 
had  said,  '^  I  have  been  informed  by  Mr. 
Johnstone  and  believe  so  and  so  " — setting 
out  his  statements — ^that  would  have  been 
admissible.  To  what  extent  it  would  have 
had  any  weight  I  cannot  at  present  say, 
but,  in  practice,  it  would  have  been  clearly 
admissible.  But  here  resort  has  been  had 
to  a  different  form. 

It  has  been  further  stated  that  Mr. 
Johnstone  would  not  make  an  affidavit  at 
this  stage,  whether  because  he  was  un- 
willing or  business  prevented  him,  it 
matters  not ;  he  will  not  make  one,  and  I 
am  asked  to  admit  the  statements  on  the 
ground  that  the  deponent  believes  them  to 
be  true.  In  form  it  is  a  very  small  varia- 
tion from  what  I  have  alr^y  stated  to 
be  the  rule.  But  I  think  there  is  sub- 
stance in  it.  In  the  course  of  the  ar- 
gument I  mentioned  a  ease  in  which 
the  Master  of  the  Bolls  granted  an  in- 
terlocutory injunction  upon  a  telegram 
from  the  country  that  the  defendant 
intended  to  cut  down  trees,  and  there  was 
an  affidavit  by  the  London  solicitor  saying 
that  he  had  seen  the  telegram  and  believed 
it  to  be  true.  There  were  two  reasons  of 
substance  for  acting  upon  such  evidence. 
In  the  first  place  the  injury  there  would 
have  be^n  irremediable ;  if  once  the  trees 
were  out  down,  the  right  to  restrain  the 
cutting  would  be  for  ever  gone.  In  the 
seoond  place  the  affidavit  was  from  the 


country,  and  a  person  from  the  oountxy 
could  not  have  been  subpoenaed  in  time. 
It  seems  to  me  that  here  I  have  neither 
of  these  considerations  before  me.  I£^  on 
the  evidence  before  me,  I  am  induced  to 
appoint  a  receiver  on  Mr«  Doig's  motion, 
although  I  ought  not  to  do  it,  the  injury 
would  not  be  irremediable,  because  Mr. 
Groos  would  be  entitled  to  apply  later  on 
for  the  conduct  of  the  action  and  to  remove 
Mr.  Doig's  receiver.  That  disposes  of  the 
\u*gency.  Then  as  regards  the  other  point, 
Mr.  Johnstone  is  available ;  he  is  not  &r 
off,  and,  though  he  has  declined  to  make 
an  affidavit,  he  is  willing  to  be  subpoenaed 
and  appear  in  the  witness-box.  There  is 
no  reason  why  that  should  not  be  done. 
I  am  told  that  he  has  changed  his  mind. 
I  do  not  think  it  is  an  unfair  thing  to 
doubt  whether  he  has  not  changed  his 
view  of  the  whole  matter.  At  any  rate, 
that  seems  to  be  an  unsatisfactory  ex- 
planation of  his  absence  and  why  I  have 
not  got  his  evidence  here.  I  think  this 
is  an  exceptional  case.  I  refuse  to  read 
this  affidavit — ^that  is  to  say,  so  much  of  it 
as  puts  in  evidence  Mr.  Johnstone's  state- 
ments. The  motions  will  stand  over,  to 
come  on  as  motions  with  witnesses,  and 
there  will  be  liberty  to  Mr.  Groos  to  sub- 
poena Mr.  Johnstone.  The  interim  re- 
ceiver who  has  been  appointed  will  be 
continued. 

SThe  motions  subsequently  came  on, 
i  the  receiver  nominated  by  Mr.  Doig 
was  appointed  receiver  and  manager.] 


Solicitors  —  Nicholson,  Graham  k,  Graham: 
Stanley,  Woodhonse  k  Hedderwick ;  Norledge 
&  Norledge ;  James  Kirkley. 


[Reported  by  9.  Macan,  Seq^ 
Barrister'€U'Zaw. 
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STOKE  PABISH  COUNCIL 
V.  PRICE. 


North,  J. 

1899 
May  10, 

Local  Government — Pariah  Council — 
Fewer  to  Site — Action  on  Behalf  of  In- 
hahitanU — Local  Government  Act,  1894 
(56  (f:  57  Vict,  e,  73),  8.  8,  suh-a.  1. 

A  pariah  council  haa  no  power  to  bring 
an  action  on  behalf  of  the  inhabitania  of 
the  pariah^  even  for  the  purpoae  of  reatrain- 
ing  irUerference  with  their  acceaa  to  a  pump 
properly  erected  by  the  council  unier  the 
powera  given  by  aection  8,  auh-aeotion  1  of 
the  Local  Government  Act,  1894. 

This  action  was  brought  by  the  parish 
council  of  the  rural  parish  of  Stoke,  in 
Kent,  against  a  landowner  in  the  parish. 
Hie  plaintiffs  claimed  a  declaration  that 
the  inhabitants  of  the  parish  of  Stoke 
were  entitled  to  the  free  use  and  enjoy- 
ment at  all  times  of  a  certain  well  or 
spring  situated  on  a  strip  of  land  abutting 
on  and  forming  part  of  a  highway,  and 
an  injunction  restraining  the  defendant, 
who  was  the  owner  of  the  adjoining  land, 
from  obstructing  or  interfering  with  a 
pump  which  had  been  erected  by  the 
plaintiffs  for  pumping  water  from  the 
well,  or  hindering  or  ol)structing  the 
inhabitants  of  the  said  parish  from  ob- 
taining water  from  the  said  well  or  spring 
by  means  of  the  pump  or  otherwise. 

The  defence,  among  other  objections, 
raised  the  point  that  the  plaintiffs  had  no 
title  to  bring  the  action  either  for  the 
declaration  claimed,  or  for  the  assertion  of 
the  alleged  rights  of  the  public,  and  that 
any  such  claim  could  only  be  brought  in 
the  name  of  the  Attorney-Qeneral.  He 
also  denied  the  existence  of  any  such 
right,  and  counterclaimed  for  the  removal 
of  the  pump  erected  by  the  plain- 
tiffs. 

The  parish  council  had  deepened  the 
well,  ringed  it  with  stone,  and  afterwards 
covered  it  in  and  fixed  a  pump  there. 
The  defendant  had  put  up  a  fence  to 
prevent  people  using  the  pump,  and,  as 
it  was  alleged,  had  made  the  pump 
useless. 

The  parish  council    claimed    to  have 


acted  under  section  8  of  the  Local  Govern- 
ment Act,  1894.1 

S.  O.Buchfnaater^  for  the  plaintiffs. — The 
principal  defence  is  that  the  action  ought 
to  have  been  brought  by  way  of  informa- 
tion, with  the  Attorney-General  as  plain- 
tiff. But  this  is  a  misconception.  The 
Attorney-General  is  a  necessary  plaintiff 
where  a  right  is  claimed  on  behalf  of  the 
public  at  large,  such  as  a  highway,  not  where 
the  right  is  claimed  on  behalf  of  a  limited 
portion  of  the  public  such  as  the  inhabi- 
tants of  a  parish.  The  distinction  is 
drawn  in  Bermondsey  Vestry  v.  Broum 
[1865].2  The  right  to  take  water  is  an 
easement  and  can  be  possessed  by  the 
inhabitants  of  a  parish,  and  before  the 
Act  could  be  sued  for  by  one  on  behalf  of 
all  without  joining  the  Attorney-General 
— Manning  v.  Waadale  [i836],*  Race  v. 
Ward  [1855],*  and  Smith  v.  Archibald 
[1880].*  Now  that  the  parish  council 
have  been  constituted  as  a  corporate  body 
they  can  sue  on  behalf  of  all  the  parish- 
ioners, as  one  parishioner  might  have  done 
before.  In  any  case  the  council  have  not 
exceeded  their  powers  in  erecting  theii' 
pump. 

Morton  Smith,  for  the  defendant. — ^The 
only  person  who  can  sue  on  behalf  of  the 
public  is  the  Attorney-General.  In  this 
case  he  would  have  to  sue  on  the  informa- 
tion of  the  district  council  or  the  county 

(1)  The  Local  Government  Act,  1894,  s.  8, 
provides  as  follows : 

Sab-section  1 :  **  A  parish  council  shall  have 
the  following  additional  powers,  namely, 
power — 

"  (e)  to  utilise  any  well,  spring,  or  stream 
within  their  parish  and  provide  facilities  for 
obtaining  water  therefrom,  but  so  as  not  to 
interfere  with  the  rights  of  any  corporation  or 
person; 

"  (i)  to  execute  any  works  (including  works 
of  maintenance  or  improvement)  incidental  to 
or  consequential  on  the  exercise  of  any  of  the 
forgoing  powers,  or  in  relation  to  any  parish 
property,  not  being  property  relating  to  affairs 
of  the  church  or  held  for  an  ecclesiastical 
charity." 

(2)  L.  R.  1  Eq.  204. 

(3)  6  L.  J.  K3.  59 ;  5  Ad.&  B.  758. 

(4)  24  L,  J.  Q.B.  163  ;  4  E.  &  B.  702. 

(5)  5  ApD.  Cas.  489. 
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council,  not  of  the  parish  council.  The 
well,  if  it  was  a  public  well,  was  by  sec- 
tion 64  of  the  Public  Health  Act,  1875, 
vested  in  the  local  sanitary  authority,  who 
in  this  case  were  the  guardians  for  the 
district  of  Hoo.  By  section  25  of  the 
Local  Government  Act,  1894,  all  powers 
of  sanitary  authorities  are  transferred  to 
the  district  council,  and  all  powers  over  a 
highway  are  vested  in  that  council,  except 
such,  as  in  the  case  of  a  main  road,  are 
by  the  Local  Government  Act,  1888, 
vested  in  the  county  council.  All 
that  the  parish  council  can  do  is  to  com- 
plain to  the  district  council  or  county 
council,  as  the  case  may  be.  But  no  local 
authority  can  sue  in  a  matter  concerning 
the  general  public  without  the  sanction  of 
the  Attorney-General  —  Wallasey  Local 
Board  v.  Gracey  [l887]^  and  Tottenham 
Urban  Oouncil  v,  WiUiamson  [1896].'^ 
Both  these  cases  were  under  the  Public 
Health  Act,  1875,  which  gave  much  wider 
powers  to  the  local  authority  than  the  Act 
of  1894  does  to  the  parish  council.  The 
inhabitants  could  not  sue  as  a  body  before 
the  Act,  In  the  cases "  referred  to  the 
plaintiff  always  had  a  right  to  sue  on  his 
own  account. 

S,  0.  Buckmaster  replied. 

North,  J. — If  the  defendant  had  in- 
sisted on  his  counterclaim  I  must  have 
heard  the  whole  case,  but  as  he  has 
waived  it  I  can  deal  with  the  matter 
now. 

In  my  opinion  the  preliminary  objec- 
tion of  the  defendant  is  well  founded. 
I  cannot  see  any  ground  for  saying  that 
the  Local  Government  Act  of  1894  gives  a 
parish  oouncil  power  to  bring  an  action  of 
this  kind.  I  do  not  see  that  there  is  any 
right  vested  in  a  parish  council  to  sue  in 
their  own  name  on  behalf  of  the  inhabi- 
tants of  the  parish.  •  The  plaintiflTs  case  is 
that  the  well  in  question  is  upon  a  strip 
of  land  which  forms  part  of  a  public 
highway.  But  the  highway  is  not  vested 
in  the  parish  council.  Before  the  Act  of 
1894  certain  powers  over  it  were  vested 
in  the  rural  sanitary  authority  or  the  high- 

(G)  56  L.  J.  Ch.  739 ;  86  Ch.  D.  593. 
(7)  65  L.  J.  Q.B.  591  ;  [1896]  2  Q.B.  353. 


way  board,  and  by  that  Act  these  powers 
were  transferred  to  the  district  council. 
The  plaintiflTs,  therefore,  have  no  right 
to  sue  as  owners  of  the  property. 

The  defendant  contends  that  the  locus 
in  quo  is  not  part  of  the  highway  at  all, 
but  his  own  private  property.  But  ac- 
cording to  the  plaintiflTs  own  shewing,  the 
highway  is  not  vested  in  them,  and  the 
only  question  is  whether  they  have  any 
right  to  sue  under  the  provisions  of  sec- 
tion 8,  sub-section  1,  clauses  (e)  and(»)of 
the  Local  Government  Act,  1894.  I  can 
see  nothing  in  those  clauses  pointing  to 
any  power  to  bring  an  action  against  an 
owner  of  land  to  prevent  him  from  making 
use  of  it  as  he  thinks  fit.  Section  107  of 
the  Public  Health  Act,  1875,  gave  much 
larger  powers  to  a  local  authority— 
namely,  "  to  cause  any  proceedings  to  be 
taken  against  any  person  in  any  superior 
Court  of  law  or  equity  to  enforce  the- 
abatement  or  prohibition  of  any  nuisance 
under  this  Act "  ;  and  yet  it  was  held  by 
Mr.  Justice  Stirling  in  Wallasey  Local 
Board  v.  Gracey  ^  and  by  the  Court  of 
Appeal  in  Tottenliam  Urban  Council  v. 
Williamson  ^  that  such  proceedings  must 
be  ordinary  proceedings  known  to  the 
law,  and  that  in  the  absence  of  special 
damage  a  local  authority  could  not  sue 
in  respect  of  a  public  nuisance  except  with 
the  sanction  of  the  Attorney-General  by 
action  in  the  nature  of  an  information. 


Solicitors — Lewin  &  Birdseye,  agents  for 
Bassett  &  Boucher,  liocbester ;  Dollman  & 
Pritchard,  agents  for  Hayward  &  Smith, 
Rochester. 

^Reported  hj  J.  Jl.  Brooke,  Eiq^ 
Barristcr-at-Lan, 
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[IN  THE   HOUSE   OP  LORDS] 

1898.  \ 

Nov.  17,  21,  22.  I    HUNTER  V.   ATTORNEY- 

1899.  C  GENERAL.* 

May  18.        J 

Charitable  Trust — Purchase  of  Advow- 
sons  or  Freaentatums — iVb  Truat  Declared 
of  such  Purchase — Uncertainty — Failure 
of  Gift, 

Where,  in  a  testamentary  bequest,  cJiarit- 
dble  purposes  are  mixed  up  with  other 
purposes  of  so  indefinite  a  nature  that  the 
Court  cannot  execute  them,  or  where  the 
description  includes  purposes  which  mxiy  or 
may  not  be  charitable^  and  a  discretion  is 
vested  in  tlie  trustees,  the  whole  gift  fails 
for  uncertainty. 

Decision  of  the  Court  op  Appeal 
(66  L.  J.  Ch.  545 ;  [1897]  2  Ch.  105) 
reversed,  and  that  of  Eomer,  J.,  restored. 

Appeal  from  an  order  of  the  Court  of 
Appeal  made  on  May  21,  1897  (66  L.  J. 
Ch.  545;  [1897]  2  Ch.  105),  in  a  matter 
in  which  the  respondent  Francis  Jacomb 
Hood  was  plaintiff,  and  the  respondent, 
the  Attorney- General,  and  the  appellants 
were  defendants,  discharging  an  order 
made  by  Romer,  J.,  on  March  6,  1897. 

The  question  arose  upon  the  construc- 
tion of  the  will  of  Edward  Hunter, 
deceased,  and  was,  briefly,  whether  the 
trusts  upon  which  the  testator  devised 
and  bequeathed  his  residuary  estate  were 
good  charitable  trusts  or  not. 

By  his  will  dated  May  26,  1877,  of 
which  his  wife,  Sarah  Ann  Hunter,  and 
Albert  Gordon  Langley,  and  the  respon- 
dent Francis  Jacomb  Hood  were  execu- 
tors, the  testator  gave  all  his  residue,  in 
the  events  which  happened,  to  the  said  A. 
G.  Langley  and  the  respondent  F.  J. 
Hood  upon  trust  for  conversion  and  in- 
vestment as  therein  mentioned,  and  upon 
further  trust  to  pay  the  income  or  annual 
proceeds  of  one  moiety  thereof  to  his 
SLster,  Rachel  Hunter,  during  her  life,  and 
of  the  other  moiety  to  his  brother-in-law, 
John  Strange  Williams,  during  his  life, 
and  the  said  will  continued  in  the  following 
words :  "  And  I  declare  that  on  the  death 

♦  Coram^  The  Lord  Chancellor  (Eaxl  of 
Halsbnry),  Lord  Watson,  Lord  Shand,  and  Lord 
Davey. 


of  each  of  them  my  said  sister  and  brother- 
in-law,  the  moiety  in  which  she  or  he 
shall  have  had  a  life  interest  as  aforesaid,, 
or  so  much  thereof  as  shall  be  legally 
applicable  for  chsu:itable  purposes,  shall  be 
paid  or  transferred  by  my  general  trus- 
tees for  the  time  being  to  special  trustees 
to  be  held  and  applied  by  them  upon  the 
trusts  and  in  manner  following  (that  is  to 
say)  :  The  special  trustees  may  retain  or 
invest  such  part  of  my  residuary  estate  as 
shall  come  to  or  devolve  upon  them  in  or 
upon  any  stocks,  funds,  shares,  or  securi- 
ties which  they  may  think  proper,  and 
whether  of  the  class  hereinbefore  prescribed 
by  me  or  not,  and  they  may  apply  the 
income  or  any  portion  of  the  capital  in 
grants  for  or  towards  the  purchase  of  ad- 
vowsons  or  presentations  or  in  creating  or 
contributing  to  the  erection,  improvement, 
or  endowment  of  churches,  chapels,  or 
schools,  or  in  paying  or  contributing  to 
the  salaries  or  income  of  rectors,  vicars,  or 
incumbents,  masters  or  teachers,  but  upon, 
the  following  conditions :  (1)  That  only 
such  churches  or  chapels  shall  be  sub- 
scribed or  contributed  to  wherein  the 
service  shall  in  the  opinion  of  the  special 
trustees  be  conducted  upon  pure  Protes- 
tant and  Church  of  England  principles,  by 
which  I  mean  the  principles  of  the  Church 
of  England  as  held  and  inculcated  by 
those  of  her  divines,  clergy,  and  members 
who  are  distinguished  as  Evangelical  and 
loyal  to  the  work  and  fruits  of  the  Reform- 
ation and  as  holding  doctrines  and 
principles  free  from  all  Popish  or  Roman 
Catholic  tendency,  and  opposed  thereto ; 
(2)  That  only  such  schools  shall  be  sub- 
scribed or  contributed  to  wherein  true 
Protestant  and  Church  of  England  princi- 
ples are  distinctly  taught  and  inculcated, 
with  preference  to  those  established  for 
children  of  the  poorer  classes;  (3)  That 
only  such  masters  and  teachers  receive 
grants  who  best  shew  forth  by  their 
teaching  and  example  true  Protestant  and 
Church  of  England  principles ;  (4)  That 
no  payment  shall  be  made  directly  or 
indirectly  to  or  for  the  benefit  of  any 
rector,  vicar,  or  incumbent  unless  upon 
condition  that  he  shall,  if  not  prohibited 
in  law,  at  the  principal  Sunday  morning 
service  in  his  church,  selecting  a  time  and 
state  of  weather  when  the  congregation  is 
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supposed  to  be  greatest,  read  the  Thirty- 
nine  Articles  of  the  Church  of  England, 
and  which  I  recommend  he  should  make 
the  subject  of  his  discourse  from  time  to 
time ;  And  upon  further  condition  that 
he  shall  on  the  first  Sunday  of  every 
month  at  the  chief  morning  service  preach 
a  sermon  on  ''  Love  "  from  a  text  taken 
from  the  Gospel,  Epistles,  or  Revelation 
of  St.  John.  And  I  declare  that  if  the 
special  trustees  shall  find  or  consider  that 
any  rector,  vicar,  or  incumbent,  master  or 
teacher,  shall  preach,  teach,  publish,  incul- 
cate, encourage,  adopt,  or  follow  any 
doctrines  or  practices  which  shall  be  con- 
trary to  or  at  variance  with  true  Protes- 
tant and  Church  of  England  principles  he 
or  she  shall  be  disqualified  from  receiving 
any  benefit  under  this  my  will.  And  it 
being  my  wish  that  as  much  as  possible  of 
my  residuary  estate  shall  be  applicable  and 
available  for  administration  by  special 
trustees  in  manner  aforesaid,  I  declare 
that  all  my  debts,  funeral  and  testamen- 
tary expenses,  and  the  duty  on  all  lega- 
cies under  this  my  will  or  any  codidl  not 
payable  by  the  legatees  shall  be  raised  and 
paid  out  of  such  parts  of  my  residuary 
estate  as  are  not  legally  applicable  to 
charitable  purposes  to  the  exoneration  of 
the  residue  thereof,  and  that  no  part  of 
my  residuary  estate  which  shall  be  so 
legally  applicable  shall  be  invested  or 
dealt  with  so  as  to  make  the  same  inap- 
plicable or  unavailable  for  those  purposes." 
The  testator  then  appointed  the  Rev. 
William  Cams,  the  Rev.  John  Venn,  the 
Rev.  Edmund  Holland,  the  Rev.  Edward 
Auriol,  and  the  Rev.  William  Cadman  to 
be  the  first  special  trustees,  and  the  will 
proceeded :  "  If  they  shall  decline  to  act 
as  such  then  special  trustees  shall  be 
nominated  by  any  general  trustees  for 
the  time  being,  who  I  am  sure  will  select 
men  who  may  be  depended  upon  to  re- 
spect and  fulfil  my  wishes.  And  I  declare 
that  on  the  death  of  each  of  them  my  said 
sister  and  brother-in-law  so  much  of  the 
moiety  in  which  she  or  he  shall  have  had 
a  life  interest  as  aforesaid  as  shall  not  be 
legally  applicable  to  charitable  purposes 
shall  be  held  by  my  general  trustees  for 
the  time  being  upon  trust  for  my  nieces 
Marion  Edwards,  Eliza  Evelyn  Edwards, 
Rachel  Edwards,  and  Mary  Ann  Cooke, 


or  such  of  them  as  shall  survive  me,  in 
equal  shares." 

The  testator's  wife,  his  sister,  Rachel 
Hunter,  and  his  brothdr-in-law,  J.  S. 
Williams  (the  tenants  for  Hfe  of  the  two 
moieties  of  his  residuary  estate),  his  niece, 
Marion  Edwards,  and  A.  G.  Langley,  all 
died  in  the  lifetime  of  the  testator.  All 
the  first  special  trustees  also  predeceased 
the  testator,  who  himself  died  on  July  13, 
1896.  The  will  was  proved  by  the  sur- 
viving executor,  the  respondent  F.  J. 
Hood,  and  the  gross  value  of  the  personal 
estate  amounted  to  86,5412.  Is,  id. 

On  October  31,  1896,  the  respondent 
Francis  Jacomb  Hood  issued  an  origina- 
ting summons  in  the  Chancery  Division 
of  the  High  Court  asking  for  the  determi- 
nation by  the  Court  of  the  questions 
whether  the  trusts  by  the  will  declared 
and  entrusted  to  speciid  trustees  were  void 
or  valid  as  charitable  trusts  or  otherwise, 
and  if  valid  what  portions  of  the  testator's 
estate  they  affected,  and  also  whether  the 
estate  or  any  portion  of  it  was  undi^xwed 
of  and  who  was  entitled  to  the  same,  and 
also  whether  the  plaintiff  was  entitled  to 
appoint  new  special  trustees  of  the  will. 

CozenS'Hardy,  Q.C.,  and  LeveU,  Q.C. 
{George  Lawrence  with  them),  for  the 
appellants. — ^This  is  not  a  charitable  trust, 
as  no  trust  is  declared  of  the  advowsons 
to  be  purchased.  A  gift  simply  for  the 
purchase  of  advowsons  is  not  a  charity ; 
it  can  only  become  so  where  there  is  a 
trust  for  the  benefit  of  a  parish,  or  the 
parishioners  are  to  elect  their  own  parson 
— see  per  Jessel,  M.R.,  in  Au,-Gen.  v. 
WebeUr  [iS75].^  But  here  it  is  not  even 
contemplated  that  the  testator^s  trustees 
should  necessarily  have  any  control  over 
the  money  which  may  be  given  "  towards," 
as  well  as  "  for  "  the  purchase  of  advow- 
sons. The  indefinite  discretion  vested  in 
the  trustees  is  inconsistent  with  a  binding 
charitable  trust.  It  is  not  sufficient,  Sir 
W.  Grant,  M.R.|  says  in  Moriee  v.  Durham 
{Bishop)  [1804],^  that  ''the  trustee  may 
apply  it  upon  purposes  strictly  charitable." 
The  question  is  ''  whether  he  is  bound  so 
to  apply  it."    The  existence  of  an  option 

(1)  L.  R.  20  Kq.  483.  491. 

(2)  9  Ves.  399 ;  affirmed  by  lK>rd  Edon 
(1806),  10  Ves.  521,537. 
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between  purposes  which  are  and  purposes 
which  are  not  strictly  charitable  is  fatal 
to  the  charitable  character  of  the  trust — 
Vezey  v.  Jamaon  [1822],'  James  v.  Alien 
[1817]/  Ommanney  v.  BuJbcher  [1823],* 
WiUiama  v.  Kerihaw  [l835],^  and  JSlUa  v. 
Sdby  [1836].^  The  trust  is  not  one  which 
must  be  carried  out  for  the  benefit  of 
parishioners ;  it  does  not  necessarily  tend 
to  ixkcrease  the  value  or  number  of  livings, 
and  it  is  open  to  the  objection  pointed 
out  by  Romer,  J.,  that  it  excludes  from 
the  area  of  selection  duly  qualified  clerks 
of  the,  Church  of  England.  The  cases  are 
collected  in  liacdvff^  In  re  [i896].^ 

The  Attorney-General  (Sir  R,  E,  Webeter, 
Q.C.)  and  Ingle  Joyce  {DMtin  with  them), 
for  the  respondent,  the  Attorney-General. 
— ^Whether  the  trust  be  regarded  as  one 
mainly  for  the  making  of  grants — the 
view  which  is  accepted  by  Rigby,  L.J., 
and  is  the  true  one — or  for  the  purchase 
of  advowsons,  it  is  a  valid  charity.  There 
Is  no  sound  distinction  between  the  two 
purposes.  Any  trust  for  an  indefinite 
body  of  persons  is  a  charity.  St.  Si^phen^ 
Coleman  Street^  In  re  [i888],^  is  decisive 
in  this  sense.  It  is  a  long-established 
practice  for  livings  to  be  in  the  hands  of 
trustees,  and  such  a  trust  in  perpetuity 
must  be  a  charity — Foley  v.  Att.-Gen. 
[1721]  ^^  and  WUeon  v.  DennUon  [l749, 
1760].^*  The  trustees  would  be  carrying 
out  the  policy  of  the  Augmentation  of 
Benefices  Act,  1863  (26  k  27  Vict.c.  120), 
to  increase  the  value  of  poor  livings. 
Morice  v.  Durham  {Bishop)  ^  has  no  ap- 
plication to  the  present  case.  A  gift  is 
not  void  as  a  good  charity  because  an 
object  not  strictly  charitable  might  be 
included— 5a^5tiry  v.  Denton  [i857]  " 
and  DouglaSy  In  re  [l887],^' 

[Lord  Davbt  referred  to  Sutton,  In  re 

[1885].^*] 

(3)  1  Sim.  &  S.  69. 

(4)  3  Mer.  17. 

(5)  Tom.  &  R.  260,  270. 

(6)  5  GL  &  F.  llln. 

(7)  6  L.  J.  Oh.  214;  1  Myl.  &  Cr.  286. 

(8)  65  L.  J.  Ch.  700;  [1896]  2  Oh.  451. 

(9)  P7  L.  J.  Ch.  917  ;  39  Ch.  D.  492. 

(10)  7  Bro.  P.O.  249. 

(11)  1  Amb.  82. 

(12)  26  L.  J.  Ch.  851 ;  3  K.  &  J.  629. 
(18)  66  L.  J.  Ch.  918 ;  85  Ch.  D.  472. 
^14}  54  L.  J.  Ch  6X3 ;  28  Ch.  D.  464. 
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[LoBD  Watson  referred  to  Kendall  v. 
Granger  [1842].**] 

A  gift  direct  to  the  Simeon  Trustees — 
whom  the  testator  appointed  his  trustees 
for  these  charitable  purposes — ^would  not 
fail.  Nor  would  a  gift  to  buy  a  living 
on  the  terms  that  the  purchase-money 
should  be  added  to  its  endowment,  as 
is  done  under  the  Act  of  1863,  be  in- 
valid—^tnn««  V.  Herbert  [i872V«  The 
charitable  character  of  the  girt  is  not 
affected  by  the  existence  of  a  discretion 
in  the  trustees — Pooock  v.  Att,'Gen» 
[1876]  *^ — or  by  the  exclusion  of  a  par- 
ticular class  or  school  of  thought — jA'uee 
V.  Presbytery  o/DeerhsBiy^ 

[They  also  cited  Towns  v.  Wenttoorth 
[185S]  *^  and  Dovm  v.  WorraU  [isssV®] 

W.  C.  Drvce^  for  the  respondent  Hood. 

Cosiens-Hardyy  Q.C.,  in  reply. — The 
gifb,  to  be  valid,  must  be  xmmistakably 
for  a  charity — Kendall  v.  Granger  ^^ — 
and  one  which  is  partly  a  perpetuity  and 
partly  charity  must  &il.  Oases  such  as 
have  been  referred  to,  on  the  construction 
of  wills,  have  no  application. 

[He  cited  Bridger,  In  re  [i893].*^] 

The  House  took  time  for  consideration. 

May  18. — ^The  Lokd  Chancellor  (Earl 
OF  Halsbury). — ^In  this  case  it  does  not 
appear  to  be  doubted  that  if  Mr.  Justice 
Bomer  was  right  in  holding  that  the  first 
purpose,  which  the  testator  in  this  case 
has  described  as  being  a  purpose  to  which 
some  part  or  all,  according  to  the  discre- 
tion of  the  trustees,  may  be  applied,  is 
not  "charitable"  in  the  sense  in  which 
that  word  is  understood  by  the  Court  of 
Chancery,  then  the  whole  gifb  must  fail. 
It  is  undoubtedly  the  law  that  where  a 
bequest  is  made  for  charitable  purposes 
and  also  for  an  indefinite  purpose  not 
charitable,  and  no  apportionment  is  made 
by  the  will  so  that  the  whole  might  be 
applied  for  either  purpose,  the  whole 
bequest  is  void,  and  I  do  not  understand 
any  of  the  Judges  of  the  Court  of  Appeal 

(16)  11  L.  J.  Ch.  406 ;  6  Beav.  800. 

(16)  41  L.  J.  Ch.  388 ;  L.  R.  7  Ch.  232. 

(17)  46  L.  J.  Ch.  495 ;  3  Oh.  D.  342. 

(18)  L.  R.  1  So.  App.  96. 

(19)  11  Moore  P.O.  526. 

(20)  1  MyL  &  K.  561. 

(21)  63  L.  J.  Oh.  186;  [1894}  1  Ch.  297 


Digitized  by 


Google 


452 


CHANCERY  DIVISION. 


[1899 


Hunter  v.  Attorxey- General,  H.L. 

to  question  that  doctrine,  but  in  a  manner 
I  shall  refer  to  presently  each  of  the 
learned  Judges  gives  reasons  tending  to 
shew  that  Mr.  Justice  Romer  was  wrong 
in  saying  that  the  first  purpose  in  ques- 
tion was  not  a  charitable  gift. 

Now  it  will  hardly  be  contended  that, 
if  the  words  stood  alone,  the  purchase  of 
advowsons  and  presentations  is  a  charit- 
able purpose,  and  it  certainly  cannot  be 
said  that  the  trustees  appointed  by  the 
testator  might  not  devote  every  farthing 
of  the  fund  in  their  hands  to  that  one 
purpose.  It  is  equally  clear  that  he  has 
declared  no  trust  in  respect  of  the  advow- 
sons or  presentations  when  purchased. 

The  process  of  reasoning  by  which  the 
Court  of  Appeal  has  come  to  the  conclu- 
sion that  they  have  the  right  to  read  the 
testator's  will  as  establishing  a  charitable 
trust  on  the  words  to  which  I  have  re- 
ferred is  this  :  They  say  that  they  are 
sufficiently  satisfied  of  the  testator's  in- 
tention by  referring  to  other  parts  of  his 
will;  and  I  so  far  agree  that,  judging  of 
his  religious  views  by  what  he  has  said  in 
other  parts  of  his  ^dll,  I  have  no  doubt 
whatever  that  his  general  intention  was 
to  aid  the  particular  school  of  religious 
thought  in  the  Church  of  England  to 
which  he  was  himself  attached ;  but  it 
would  be  a  strange  canon  of  construction 
for  a  will  to  say  that  wherever  you  can 
discover  what  a  testator's  desires  and 
wishes  were,  although  you  cannot  find 
express  words  in  the  will  which  give  the 
authority  sought  for,  nevertheless  you  can 
supply  words  and  declare  trusts  which  are 
not  to  be  found  in  the  will  itself;  that,  to 
put  it  plainly,  the  testator's  intention  is 
to  be  judged  by  the  general  desire  that  he 
has  expressed  to  have  his  money  devoted 
to  such  a  purpose.  To  create  a  trust  by 
such  a  process  of  argument  as  that  ap- 
pears, to  my  mind,  to  be  not  interpreting 
the  will,  but  making  a  will  for  the  testa- 
tor. The  Master  of  the  Rolls  says,  with 
the  candour  which  always  distinguishes 
that  learned  Judge,  "I  do  not  say  that 
the  words  fit  them,  but  you  can  see  plainly 
enough  what  the  testator  is  driving  at." 
Again,  he  says,  ''It  is  true  that  he" 
(the  testator) ''  has  not  said  in  so  many 
words  that  that  part  of  his  residuary  estate 
which  may  be  applied  towards  the  pur- 


chase of  advowsons  or  presentations  is  to 
be  held  when  obtained  upon  the  particular 
trusts."  Again,  he  says :  "  The  Court 
ought  to  look  at  the  drift  of  the  whole 
will ;  and  looking  at  it  from  that  point  of 
view,  though  I  quite  feel  it  is  difficult  to 
fit  the  word^  in  so  as  to  make  the  conditions 
accurately  applicable,"  and  so  on.  Lord 
Justice  Ix)pes  puts  the  argument  in  a 
more  compendious  but  I  think  in  a 
more  obviously  fallacious  way  when  he 
says :  "  What  object  could  he  "  (the  tes- 
tator) "have  in  view  when  he  directed 
these  special  trustees  to  spend  large  sums 
of  money  in  buying  advowsons  or  pre- 
sentations, except  to  advance  religion — 
that  particular  form  of  the  Protestant 
religion  to  which  he  was  himself  attached ! " 
Lord  Justice  Rigby  says :  "  I  will  take  a 
more  general  view  of  the  will.  What  did 
the  testator  mean  ?  He  meant  to  carry 
out  his  object  by  means  of  churches 
and  chapels  and  schools"  —  he  says, 
"  churches  and  chapels  and  schools,"  but  it 
is  "  churches,  chapels,  or  schools  " — "  and 
through  the  instrumentality  of  rectors, 
vicars,  and  incumbents,  and  masters  or 
teachers.  From  that  it  appears  to  me 
plain  that  he  was  intending  as  far  as  he 
could  to  devote  his  property  capable  of 
being  applied  to  charitable  purposes  for 
the  purpose  of  religion  or  education."  I  do 
not  say  that  we  have  got  quite  through, 
but  we  are  advanced.  We  find  that  by 
means  of  churches,  chapels,  or  schools,  and 
rectors,  incumbents,  or  teachers,  he  was 
going  to  have  this  money  made  available. 
Now  I  venture  to  say  that  if  you  were  to 
suppose  that  every  one  of  the  words  which 
the  Lord  Justice  has  used  was  in  the  wilT 
itself,  it  would  advance  the  Lord  Justice's 
argument  no  whit  further.  The  point  is 
this :  Whatever  his  general  intention  may 
be,  the  testator  has  not  done  it.  I  must 
not  omit  to  notice  what  the  Master  of  the 
Rolls  put  as  the  cardinal  and  crucial  ques- 
tion. Suppose  the  trustees  here  had  pro- 
ceeded to  appoint  a  ritualistic  clergyman, 
would  not  the  Court  restrain  them?  I 
admit  that  that  is  a  plausible  mode  of 
putting  the  difficulty,  but  is  it  in  reality 
anything  else  than  giving  a  startling  illus- 
tration of  what  the  consequences  would 
be  if  the  testator,  notwithstanding  his 
general  intentions,  had  not  made  sufficient 
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provision  for  giving  effect  to  his  inten- 
tions 1  Is  it  any  more  than  again  stating 
the  very  question  your  Lordships  have  to 
decide — that  which  the  Master  of  the 
Rolls  has  described  as  the  crucial  ques- 
tion) Is  it  not  only  another  mode  of 
putting  the  point  which  he  has  already 
dealt  with,  and — with  all  respect  to  him 
I  venture  to  say — not  successfully  ?  And 
after  all  it  is  only  what  always  happens 
when  the  testator  forgets  to  give  verbal 
expression  to  what  may  nevertheless  be 
in  his  mind. 

Admitting    freely    what    each  of   the 
learned  Judges  has  said,  I  am  unable  to 
agree  that  such  general    intention    not 
carried  out  by  appropriate  words  in  the 
will  itself  can  give  any  Court  the  right 
to  place  the  words  there  for  him — that  is, 
as  I  have  said,  to  make  a  will — not  to 
interpret  the  will.      You  might  as  well 
argue  that  because  you  can  discover  that 
some  one  was  the  object  of  the  testator's 
affection,  you  should  invent  a  bequest  for 
him,  since  he  did  not  mean  to  die  intes- 
tate, and  he  must  therefore  have  meant 
to  leave  something  to  the  object  of  his 
affection — that  because  you  find  general 
expressions  in  a  will  of  affection  and  regard 
for  certain   persons,  although  there  are 
no  words  in  which  provision  is  made  for 
them,  you  are  to  interpret  the  will  in  such 
a  way  as  in  a  large  and  general  sense  may 
be  said  to  satisfy  the  wishes  of  the  testator. 
The  plain  fact  remains  in  this  will  that 
the  testator  has  not  declared  the  trust 
that  the  Court  of  Appeal  have  imagined 
for    him,  and  no  apt  words  have  been 
foand  to  fit  or  give  effect  to  his  supposed 
intention;  and  I  think  we  are  not  justi- 
fied in  taking  such  a  Uberty  of  interpreta- 
tion.    That  certainly  would  be  a  strange 
mode  of  construing  a  will,  that  because 
yovL  cannot  find  what  else  he  must  have 
intended  to  be  done  with  his  money,  ex- 
cept something  of  that  nature,  although 
it  is  admitted  that  there  are  no  words  in 
the  will  to  convey  the  intention  which  it 
is  suggested  he  had  in  his  mind,  you  can 
invent  provisions  and  impose  conditions 
which  the  testator  himself  has  not  intro- 
duced.    With  the  utmost  respect  for  the 
learned  Judges  of  the  Court  of  Appeal,  I 
say  that  that  would  be  admitting  a  lati- 
tude of  interpretation  and  a  looseness  in 


the  application  of  words  in  wills  express- 
ing the  general  intentions  of  the  testator 
which,  although  in  this  particular  case  it 
might  do  no  harm,  would  let  in  a  mode  of 
interpreting  wills  which  would  cast  upon 
the  Court  in  almost  every  case  of  a  defec- 
tively made  will  the  necessity  of  making 
the  will  for  the  testator,  not  interpreting 
the  words  which  he  has  actually  used. 

For  these  reasons,  I  am  of  opinion  that 
the  judgment  of  the  Court  of  Appeal 
ought  to  be  reversed,  and  the  judgment  of 
Mr.  Justice  Romer  restored. 

LoBD  Watson. — I  have  had  an  oppor- 
tunity of  considering  and  I  entirely  concur 
in  the  terms  of  the  judgment  prepared 
by  Lord  Davey. 

LoBD  Shand. — After  very  careful  con- 
sideration induced  by  the  circumstance 
that  the  House  is  about  to  reverse  the 
unanimous  decision  of  the  Court  of  Appeal, 
I  agree  in  thinking  that  this  House  should 
revert  to  the  judgment  of  Mr.  Justice 
Romer.  That  learned  Judge  has  held  that 
while  the  testator,  with  reference  to  the  first 
of  the  several  purposes  to  which  he  has 
authorised  the  residue  of  his  estate  to  be 
applied,  has  stated  that  his  trustees  *<  may 
apply  the  income  or  any  portion  of  the 
capital  in  grants  for  or  towards  the  pur- 
chase of  advowsons  or  presentations,"  yet 
there  is  no  provision  to  be  found  in  his 
will  that  the  advowsons  or  presentations 
so  purchased,  or  for  or  towards  the  pur- 
chase of  which  grants  may  be  given,  shall 
be  affected  by  any  charitable  trust,  or, 
indeed,  by  any  definite  trust  whatever, 
and  I  concur  in  that  view. 

The  testator  has  authorised  his  special 
trustees  to  apply  the  income  or  any  por- 
tion of  the  capital  of  the  residue  of  his 
estate  in  three  different  waysy-first,  in 
the  purchase  of  advowsons  or  presenta- 
tions; or  secondly,  in  the  erection,  im- 
provement, or  endowment  of  churches, 
chapels,  or  schools ;  or  thirdly,  in  paying 
or  contributing  to  the  salaries  or  income 
of  rectors,  vicars,  or  incumbents,  masters 
or  teachers.  There  is  no  direction  to 
apportion  the  funds  and  apply  part  to 
each  of  these  purposes.  The  trustees 
might  in  their  discretion  apply  the  whole 
income  and  capital  to  any  one  of  the 
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three,  and  it  follows  that  if  it  be  held  that 
one  of  the  purposes  is  not  charitable  the 
deed  is  not  effectual  as  a  charitable  bequest 
of  the  residue  as  a  whole. 

I  agree  with  the  learned  Master  of  the 
Bolls  that  the  words  "but  upon  the 
following  conditions,"  which  immediately 
succeed  the  enumeration  of  the  three  trust 
purposes,  taken  grammatically,  apply  to 
all  that  has  gone  before ;  but  so  reading 
the  will  I  can  find  no  condition  which  has 
application  to  advowsons  or  presentations. 
These  conditions,  which  make  it  clear  as 
regards  the  second  and  third  trust  pur- 
poses, relating  to  churches,  chapels,  or 
schools,  and  to  rectors,  vicars,  and  teachers, 
have  by  the  language  used  no  application 
and  no  relation  to  advowsons  or  presenta- 
tions. It  is  said  in  his  Lordship's  judg- 
ment," I  do  not  say  that  the  words  fit  them, 
but  you  can  see  plainly  enough  what  the 
testator  is  driving  at."  With  the  utmost 
respect  for  the  learned  Judge,  I  should 
say  that  is  not  enough.  I  see  much  in 
the  provisions  of  the  will  relating  to  the 
endowment  of  churches  or  schools,  and 
the  contributions  to  the  income  of  rectors 
or  teachers,  which  leads  me  to  think  the 
testator  intended  to  make  similar  provi- 
sions in  regard  to  grants  for  the  purchase 
of  advowsons  or  presentations ;  but  as- 
suming he  had  that  intention,  he  has,  in 
my  opinion,  failed  to  express  it,  and  I  say 
so,  of  course,  taking  the  will  as  a  whole. 
The  question  is  not  one  for  speculative 
reasoning :  "  What  do  you  think  was  the 
testator's  intention  ?  "  but  "  What  has  he 
expressly  or  by  implication  (but  by  neces- 
sary implication  where  implication  only  is 
relied  on)  expressed  by  the  terms  used  ?  " 

On  a  sound  construction  of  the  will,  I 
am  of  opinion  that  the  testator  has  not 
affixed  any  condition  to  the  application  of 
the  residue  or  part  of  it  in  the  purchase 
of  advowsons  or  presentations  which  makes 
that  an  application  to  a  charitable  purpose, 
and  as  the  whole  of  that  residue  might 
thus  be  applied  to  a  purpose  not  charit- 
able, I  am  of  opinion  that  the  appeal  must 
be  allowed. 

Lord  Davey. — The  primary  question 
in  this  case  is  the  construction  of  the 
testator's  will.  Heading  the  will  shortly, 
the  testator  gave  his  pure  personalty  to 


special  trustees  upon  trust  to  invest,  and 
with  power  to  apply  the  income  or  any 
portion  of  the  capital  in — ^first,  grants  for 
or  towards  the  purchase  of  advowsons  or 
presentations ;  or  secondly,  in  creating  or 
contributing  to  the  creation,  improvement, 
or  endowment  of  churches,  chapels,  or 
schools;  or  thirdly,  in  paying  or  contri- 
buting to  the  salaries  or  incomes  of 
rectors,  vicars  or  incumbents,  masters  or 
teachers,  but  upon  certain  conditions 
which  I  will  discuss  presently. 

There  is  no  doubt  that  the  second  and 
third  purposes  (which  are  not  numbered 
in  the  will,  but  which  I  have  numbered 
for  convenience  of  reference)  are  in  them- 
selves charitable,  assuming  that  the  schools 
are  not  schools  of  a  private  character; 
and  there  is  equally  little  doubt  that  a 
trust  for  making  grants  for  or  towards  the 
purchase  of  advowsons  or  presentations  is 
not  in  itself  a  charitable  purpose.  The 
learned  Judges  in  the  Court  of  Appeal 
have,  however,  thought  that  they  could 
spell  out  of  the  words  of  the  will  a  chari- 
table purpose  in  connection  with  the 
advowsons  or  presentations  expressed 
with  sufficient  definiteness  for  the  Court 
to  give  effect  to  it.  What  one  ought  to 
find  is  some  trust  imposed  upon  the  holders 
of  the  advowson  or  presentation,  when 
purchased,  as  to  the  manner  in  which  the 
right  of  patronage  is  to  be  exercised.  The 
mere  purchase  or  contribution  to  the 
purchase  of  the  property  in  an  advowson 
or  right  of  presentation  is  in  truth  a 
mere  change  of  investment,  and  the  chari- 
table purpose  must,  in  my  opinion,  be 
found  in  the  use  to  be  made  of  the  pro- 
perty when  purchased.  I  agree  with  Lord 
Justice  Higby  that  we  must  take  the 
whole  will  together,  and  see  what,  as  a 
£etir  result,  is  the  meaning  of  the  testator, 
if  by  that  phrase  is  understood  the  mean- 
ing of  the  words  he  has  used.  I  agree, 
too,  with  the  Lord  Justice  that  the  cir- 
cumstance that  the  testator  makes  a  sepa- 
ration between  the  portion  of  his  pro- 
perty which  he  can  by  law  devote  to 
charity  and  that  which  he  cannot,  and 
that  he  appoints  special  trustees  to 
administer  the  trusts  of  the  former  por- 
tion of  his  property,  are  matters  for 
serious  consideration.  But  I  further 
agree  with  the  Lord  Justice  that  you  are 
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not,  because  he  has  done  that,  to  do 
violence  to  the  language  of  any  part  of 
the  will,  or  to  import  words  which  you  do 
not  find  there  to  make  the  purposes 
charitable  because  of  those  prefie^tory  dis- 
positions which  the  testator  has  made. 
You  must  construe  the  words  of  the  will 
£urly,  and  if  you  can  find  a  charitable 
purpose  sufl&ciently  clearly  expressed  the 
Court  will  give  effect  to  it.  If  you  do  not 
find  any  such  definite  expression  you  are 
not  at  liberty  to  supply  it  from  more  or 
less  well  founded  speculation  of  what  the 
testator  would  probably  have  wished  or 
intended  if  his  attention  had  been  drawn 
to  the  omission.  It  may  be  that  voluU  sed 
non  dixit.  Kow,  apart  from  the  expressed 
conditions,  there  is  nothing  except  the 
prefiitory  disposition  already  referred  to, 
and  the  direction  to  his  general  trustees 
in  case  the  special  trustees  named  decline 
to  act,  to  nominate  persons  who  may  be 
depended  on  to  respect  and  fulfil  the  tes- 
tator's wishes.  There  is  no  suggestion 
made  of  any  secret  trust.  These  words, 
therefore,  mean  hLs  expressed  wishes,  and 
do  not  seem  to  me  to  carry  the  matter 
any  further.  I  am  doubtful  whether 
evidence  that  the  nominated  trustees 
were  in  fact  the  then  trustees  of  the  well- 
known  Simeon  trust  is  admissible  for  the 
purposes  of  construing  the  will.  It  is  not 
pretended  that  the  trusts  of  the  Simeon 
foundation  are  imported  by  implication 
into  the  will,  and  if  so  I  do  not  see  the 
relevance  of  the  evidence.  It  shews, 
indeed,  what  appears  from  other  parts  of 
the  will,  that  the  testator  was  a  man  of 
strong  Evangehcal  principles,  but  it  does 
not  assist  the  Court  to  arrive  at  the  trusts 
intended  to  be  imposed  upon  the  advow- 
sons  and  rights  of  presentation  to  be  pur- 
chased wholly  or  in  part  out  of  the  tes- 
tator's estate.  See  on  this  point  Doe  d. 
Toone  v.  Copestake  [isos].^^ 

I  turn  now  to  the  expressed  conditions, 
and  I  assume  for  the  purposes  of  this 
case  that,  if  applicable  to  the  first  purpose, 
there  would  be  a  good  charitable  trust. 
The  first  is  that  only  such  churches  or 
chapels  shall  be  subscribed  or  contributed 
to  wherein  the  service  shall  in  the  opinion 
of  the  special  trustees  be  conducted  in  the 
particular  manner  prescribed.  These 
(22)  6  East,  328. 


words,  it  is  admitted,  do  not  in  terms  fit 
or  apply  to  the  purchase  of  advowsons. 
The  learned  Judges  have,  however,  en- 
deavoured to  apply  the  words  to  the  first 
purpose.  "  I  do  not  say  that  the  words 
fit  them,"  says  the  Master  of  the  Bolls, 
''but  you  can  see  plainly  enough  what 
the  testator  is  driving  at.  What  are 
these  advowsons  or  presentations  to  be 
bought  for  except  for  the  purpose  of 
advancing  religion  as  he  understands  it  ? 
And  he  has  told  you  plainly  enough  how 
he  understands  it  in  the  words  I  have  just 
read."  With  unfeigned  respect  for  the 
Master  of  the  Rolls'  opinion,  this  seems  to 
me  to  be  making  a  will  for  the  testator, 
and  not  interpreting  the  words  he  has 
used.  In  no  intelligible  sense  can  the 
purchase  of  advowsons  be  called  subscrib- 
ing or  contributing  to  churches  or  chapels ; 
and  to  apply  these  words  to  the  first 
purpose  seems  to  be  doing  violence  to  the 
language  of  the  will.  The  words  are 
directly  and  plainly  applicable  to  the 
second  purpose,  and,  in  my  opinion,  to 
that  only.  The  second  and  third  condi- 
tions I  need  not  dwell  on,  because  they 
relate  to  schools  and  masters  and  teachers 
only.  The  fourth  condition  provides  that 
no  payment  shall  be  made  directly  or 
indirectly  to  or  for  the  benefit  of  any 
rector,  vicar,  or  incumbent,  except  upon 
certain  conditions;  and  this  is  followed 
by  a  declaration  disqualifying  any  rector, 
&c.,  who  shall  preach  or  adopt  or  follow 
any  doctrines  or  practices  at  variance  with 
the  testator's  views  of  religion  as  stated. 
These  provisions,  again,  are  directly  and 
properly  applicable  to  the  third  purpose 
of  the  trust,  and  cannot  be  made  to  fit 
grants  for  the  purchase  of  advowsons  and 
presentations.  Possibly,  if  the  first  pur- 
pose were  the  only  purpose  of  the  trust, 
the  Court  would,  however  difficult  it 
might  be,  endeavour  to  make  the  condi- 
tions fit  that  purpose.  But  where  you 
have  other  purposes  to  which  the  cofndi- 
tions,  according  to  the  ordinary  construc- 
tion of  the  words,  are  properly  and 
directly  applicable,  it  would,  in  my 
opinion,  be  wrong  to  strain  and  do 
violence  to  the  language  to  make  them 
fit  the  first  purpose. 

I  quite  agree  that  advowsons  may  be 
made  the  subject  of  charitable  trusts,  as 
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was  decided  by  Mr.  Justice  Kay  in  St, 
Stephen^  Coleman  SPreet^  In  rt?  But  I 
am  unable  to  find  that  the  testator  has  by 
his  will  annexed  any  trust  either  for  a 
particular  charitable  purpose  or  for  chari- 
table purposes  generally,  or  indeed  any 
trust  whatever,  to  the  advov^sons  or  rights 
of  presentation  which  he  empowers  his 
special  trustees  to  make  grants  for  the 
purchase  of.  The  Attorney-General 
pointed  out  that  the  advowsons  and 
rights  of  presentation  were  not  intended 
to  be,  or,  at  any  rate,  might  not  be,  pur- 
chased or  held  by  the  trustees  themselves. 
The  testator  therefore  has  left  his  special 
trustees  free  to  make  grants  to  other 
persons,  whether  trustees  or  not,  in  their 
discretion,  or,  if  the  purchasers  be  trus- 
tees, without  any  definition  or  limitation 
of  the  trusts  upon  which  such  persons  are 
to  hold  the  purchased  property.  The 
Court  is  always  properly  desirous  of  up- 
holding a  testator's  will,  but  after  anxious 
consideration  I  am  unable  to  say  that  the 
will  discloses  any  trust  as  regards  the  first 
purpose  which  the  Court  can  either  exe- 
cute or  control  the  execution  of  by  the 
trustees. 

What,  then,  is  the  law  applicable  to  the 
case?  There  are  two  classes  of  authori- 
ties. On  the  one  hand,  there  is  a  long 
series  of  cases  extending  from  Morice  v. 
Durham  (Bishop)^'^  decided  by  Sir  William 
Grant  and  Lord  Eldon,  to  Macduff,  In  r«,® 
decided  by  the  Court  of  Appeal  in  1896, 
and  including  two  decisions  of  Lord 
Cottenham.  In  these  cases  it  has  been 
held  that  where  charitable  purposes  are 
mixed  up  with  other  purposes  of  such  a 
shadowy  and  indefinite  nature  that  the 
Court  cannot  execute  them  (such  as 
"  charitable  or  benevolent,"  or  "  charitable 
or  philanthropic,"  or  "  charitable  or  pious  " 
purposes),  or  where  the  description  in- 
cludes purposes  which  may  or  may  not  be 
charitable  (such  as  '^  undertakings  of 
public  utility  "),  and  a  discretion  is  vested 
in  the  trustees,  the  whole  gift  fails  for 
uncertainty.  In  Vezei/  v,  Jamaon^  the 
trust  was  to  dispose  of  the  residue  in  or 
towards  such  charitable  or  public  purposes 
as  the  laws  of  the  land  would  admit,  or  to 
any  persons  as  the  trustees  in  their  dis- 
cretion should  think  fit,  or  as  they  should 
think  would  have  been  agreeable  to  him. 


if  living,  and  as  the  laws  of  the  land  did 
not  prohibit.  Sir  John  Leach  said  :  "  The 
testator  has  not  fixed  upon  any  part  of 
this  property  a  trust  for  a  charitable  use, 
I  cannot  therefore  devote  any  part  of  it  to 
charity.  .  .  .  The  necessary  consequence 
is,  that  the  purposes  of  the  trust  being  so 
general  and  undefined  that  they  cannot  be 
executed  by  this  Court,  they  must  fitil 
altogether,  and  the  next-of-kin  become 
entitled  to  the  property." 

On  the  other  hand,  it  has  been  decided 
in  cases  such  as  Att.-Gen.  v.  Doyley  [1735]  ^ 
and  Scdushury  v.  Denton  *^  that  where  the 
trustees  have  a  discretion  to  apportion 
between  charitable  objects  and  defi.nite 
and  ascertainable  objects  non-charitable, 
the  trust  does  not  fail ;  but  in  defisiult  of 
apportionment  by  the  trustees  the  Court 
will  divide  the  fund  between  the  objects 
charitable  and  non-charitable  equally. 

I  have  come  to  the  conclusion  that  the 
present  case  falls  within  the  first  class  of 
cases.  As  Sir  William  Grant,  M.B., 
says,  in  Morice  v.  Durham  {Biskop)^* 
''  The  question  is,  not,  whether  the 
trustee  may  not  apply  it  upon  pur- 
poses strictly  charitable,  but  whether  he 
is  bound  so  to  apply  it  1 "  The  answer  to 
that  question  in  the  present  case  can  only 
be  that  there  is  no  such  obligation.  On 
the  other  hand,  the  other  purposes  to 
which  conceivably  the  trustees  may  apply 
the  whole  fund  in  their  discretion  are  not 
described  with  suflELcient  definiteness  for 
the  Court  to  attach  any  trust  upon  them. 

A  third  class  of  cases  was  relied  on  by 
the  respondents,  of  which  Sinnett  v.  Her- 
bert *^  and  Douglas,  In  re  ;  Obert  v. 
Barrow ^^^  are  examples,  in  which  there  is 
a  general  overriding  trust  for  charitable 
purposes,  but  some  of  the  particular  pur- 
poses to  which  the  fund  may  be  applied 
are  not  strictly  charitable,  or  one  of  two 
alternative  modes  of  application  is  invalid 
in  law.  In  such  cases  the  trust  is  good, 
and  the  Court  will  give  effect  to  the 
general  charitable  trust,  but  the  trustees 
are  restricted  from  applying  the  fond 
to  purposes  or  in  manner  which  is 
objectionable.  But  in  my  opinion,  those 
cases  have  no  application  to  that  before 
this  House,  because,  as  I  have  already 
said,  I  think  that  there  is  not  here  any 
(23)  4  Vin.  Abr.  485  ;  7  Ves.  5&». 
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general  trust  for  charity  binding  the  whole 
fund. 

The  result  is  that,  in  my  opinion,  the 
order  of  the  Court  of  Appeal  should  be 
discharged,  except  so  far  as  it  relates  to 
costs,  and  that  of  Mr.  Justice  Homer 
restored.  The  appellants  here  will  have 
their  costs  out  of  the  estate.  The  respon- 
dent, the  executor,  must  also  have  his 
costs  as  between  solicitor  and  client  out  of 
the  estate. 

The  AUornei/'General  {Sir  R.  E.  Web$ter, 
Q.C.)  submitted  that  the  Attorney-General 
was  entitled  to  costs  out  of  the  estate. 

After  some  discussion. 

The  Lord  Chancellor  (Eabl  of  ELals- 
buby)  said :  Considering  that  the  Attor- 
ney-General was  made  a  defendant,  and  in 
a  public  capacity  as  the  guardian  of  a  large 
charitable  fund,  as  this  was  supposed  to 
be,  and  that  he  had  the  judgment  of  the 
Court  of  Appeal  which  asserted  that  it 
was  a  charity,  I  think  it  would  have  been 
contrary  to  his  duty,  as  Attorney-General, 
if  he  had  not  appeared  in  support  of  the 
judgment  of  the  Court  of  Appeal  which 
pronounced  this  to  be  a  charity.  I  think 
the  circumstance  also  that  it  is  a  very 
large  estate  ought  not  to  be  lefb  out  of 
account.  For  these  reasons  I  am  of 
opinion  that  he  ought  to  have  his  costs, 
but  I  wish  to  guard  myself  against  saying 
that  it  is  to  be  established,  as  an  absolute 
precedent,  that  in  all  such  cases  the 
Attorney-General  ought  to  have  his  costs. 

The  other  Lords  concurred. 

Order  o/the  Court  of  Appeal  appealed 
from  reversed,  except  as  to  costs. 
Order  o/Bomer,  J.,  restored. 

Soliciton — Hollams,  Sons,  Coward  k  Hawksley, 
for  appellant ;  Solicitor  to  the  Treasury,  for 
Attomey-Gteneral ;  West,  King,  Adams  &  Co., 
for  respondent  Hood. 

l^Beported  hy  J,  Eyre  ThompiOTit  Esq., 
BarrUter-at'Lam, 
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[IN  THB    COURT   OF    APPEAL.] 
LiNDLET,   M.R.  y 

BiGBT,  L.J.  J0RDE80N       V. 

Yaughan  Williams,  L.  J.         sutton, 

1899.  I  SOUTHOOATBS, 

March  20,21, 23, 24, 25, 27. 1  and  drtpool 
April  12,  13.  I       GAS  oo. 

May  16.  / 

Oas  Company — Nuisance — Permissive 
Powers — Interference  with  Light — Damage 
to  Neighhowrvng  Land — Right  of  Support 
— Soil  wnd  Water — Injunction — Gasworks 
Clauses  Act,  1847  (10  Vict.  c.  15),  s.  29— 
Gasworks  Clauses  Act,  1871  (34  <£r  35 
Ftc^.  c.  41),  «9.  9  anc^  11. 

Hhe  Gasworks  Clauses  Act,  \2>l\,havifng 
provided  by  section  9  that  nothing  therein 
or  in  the  special  Act  shall  exonerate  the 
undertakers  from  proceedings  fcr  nuisance 
in  the  event  of  nuisance  being  caused  by 
them,  a  gas  eompcmy  incorporated  by  Act 
of  PcMrliameTit  and  subject  to  the  Gasworks 
ClatAses  Actf  1871,  with  power  to  buy  land 
by  agreement,  but  not  compulsorily,  is  liable 
to  an  action  for  a  nuisance  caused  by  it  in 
carrying  oul  its  works,  althov>gh  it  is 
bou/nd  under  penalty  to  supply  gas  unthin 
certain  limits  and  its  works  are  carried  out 
on  lands  specified  in  its  special  Act.  To 
escape  liability  it  would  have  to  shew  some 
statutory  authority,  express  or  by  necessary. 
impUeation,  to  do  the  particular  thirig  com- 
plained  of  in  the  way  in  which  it  was 
being  done,  and  thtU  it  was  impossible  to 
exercise  the  powers  conferred  vnthotU 
causing  damage. 

London,  Brighton,  and  South  Coast 
Raaway  v.  Truman  (55  L.  J.  Ch.  354; 
11  App.  Cas.  45)  distinguished. 

Att.-Gen.  v.  Leeds  Corporation  (39 
L.  J.  Ch.  254,  711 ;  L.  R.  5  Ch.  583) 
follou>ed. 

The  Court  will  grant  an  injunction  to 
restrain  the  infringement  of  a  legal  right 
by  a  company  acting  under  statutory 
powers  when  the  plaintiff's  rights  will  not 
be  adequately  protected  or  vindicated  by 
damages. 

The  principles  land  down  in  Martin  v. 
Price  (63  L.  J.  Ch.  209  ;  [1894]  1  Ch. 
276)  amd  Shelfer  v.  City  of  London  Elec- 
tric Lighting  Co.  (64  L.  J.  Ch.  216 ; 
[1895]  1  Ch.  287)  applied. 

Per  RiGBY,  L.  J.— -/w  dealing  with  the 
2K 
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queHion  of  remedf/  by  injunction  or 
damages  in  such  a  case,  the  Court  ought 
to  take  care  to  prevent  undertakers  tiith 
statutory  powers  from  exceeding  those 
powers,  and  rmder  pretence  and  colour 
thereof  in  effect  expropriating  landowners 
whose  lands  are  outside  their  real  scope. 

Beneath  the  surface  where  were  the  plain- 
tiff *s  houses  and  the  defendants*  works  was 
a  stratum  of  running  silt,  and  the  land  on 
which  the  plaintiff's  houses  stood  ufas 
supported  by  this  stratum  of  silt,  and  the 
earth  above  and  below  it.  The  defendants 
in  eoBcavating  their  own  land  for  the  pur- 
poses of  their  works  reached  down  to  and 
cut  through  this  stratum  of  sUt,  with  the 
result  that  the  land  under  the  plaintiff  *s 
houses  subsided  and  the  subsidence  caused 
damage.  There  was  a  conflict  of  evidence 
as  to  how  far  this  running  silt  wets  liquid 
rather  than  solid — that  is,  whether  it  was 
muddy  water  or  wet  sand : — 

Held  {dissentiente  Yaughan  Williams, 
L.J.),  that  the  damage  to  the  plaintiff's 
houses  was  caused  by  the  ujithdrawal  of 
sand  or  soil  in  the  shape  ofsiUfrom  under 
hisland  owing  to  theactsofthe  defendants 
on  their  land,  and  what  the  defendants  had 
done  was  an  actionaUe  nuisanoe  at  com- 
mon law. 

Held,  by  Yaughan  Williams,  L.J., 
that  the  subsidence  of  the  plaintiff's  land 
had  been  caused  merely  by  the  withdrawal 
of  water  support  produced  by  the  excava- 
tions of  the  defendants  on  their  own  land, 
that  Vks  plaintiffhad  no  right  to  support  by 
wetter,  and  what  the  defendants  had  done 
was  not  actionable. 

Per  LiNDLBY,  M.R.,  and  Riobt,  L.J. — 
Whether  Popplewell  v.  Hodkinson  (38 
L.  J.  Ex.  126;  L.  R.  4  Ex.  248)  is  an 
authority  that  under  no  circumstances  can 
there  be  a  right  to  support  to  land  from 
widerground  water,  quaere. 

Pdr  Yaughan  Williams,  L.  J. — Popple- 
well V.  Hodkinson  is  a  dear  authority  that 
there  is  no  su^h  right,  and  that  a  land- 
owner is  under  no  obligation  at  common 
law  so  to  deal  unth  his  land  as  not  to  with- 
draw water  support  from  the  land  of 
another  person. 

Decision  oj  North,  J.  (67  L.  J.  Ch. 
666 ;  [1898]  2  Ch.  614),  affirmed. 

Appeal  from  a  decision  of  North,  J. 


Dbtpool  Gas  Co.,  App. 
(reported  67  L.  J.  Ch.  666 ;  [1898]  2  Ch. 
614). 

The  facts  and  material  provisions  of  the 
Acts  of  Ftoliament  in  question  are  set 
out  in  the  report  of  the  case  in  the  Court 
below.  For  the  present  purpose  the 
following  statement,  taken  in  substance 
from  the  judgment  of  the  Master  of  the 
RoUs,  is  suffiment : 

The  plaintiff  was  the  owner  of  some 
land  near  Hull,  and  on  that  land  there 
were  houses  some  of  the  windows  in  some 
of  which  existed  more  than  thirty  jears 
before  the  commencement  of  Che  action. 
The  defendants  were  a  gas  company, 
incorporated  by  statute,  empowered  to 
make  and  supply  gas,  and  whose  works 
were  within  a  short  distance  from  the 
plaintiff's  houses.  The  defendants  had 
power  to  buy  by  agreement,  but  not  com- 
pulsorily,  land  shewn  on  their  deposited 
plan  and  described  in  the  schedule  to* 
their  Act  Their  statutes  incorporated 
the  Lands  Clauses  Act  (except  the  pro- 
visions relating  to  compulsoiy  pnrdiase), 
and  also  the  Casworks  Clauses  Aets, 
1847  and  187L 

In  the  district  in  which  the  plaintiff's 
land  and  the  defendants'  works  were  situate 
there  was  a  large  stratum  of  what  wascilkd 
<<  running  silt,"  well  known  to  persona 
acquainted  with  the  geological  structure 
of  the  earth  at  Hull,  and  a  constant 
source  of  trouble  to  all  who  had  to  make 
deep  excavations  into  it.  This  stratum  of 
silt  extended  for  some  miles  both  in 
length  and  breadth.  It  was  some  6  feet 
thick,  and  it  was  some  22  feet  below  the 
surface  where  the  defendants'  works  and 
the  plaintiff's  houses  were.  The  land  on 
which  the  plaintiff's  houses  stood  was,  in 
flEtct,  supported  by  this  stratum  of  silt  and 
by  the  earth  above  and  below  it.  Before 
1877  the  defendants'  works  were  com- 
paratively small,  and  their  gasometersof  no 
great  height,  and  they  in  no  way  injured 
the  plaintiff.  But  in  1877  the  defendants 
resolved  to  enlarge  their  works  and  to 
construct  a  very  much  larger  gasometer 
than  they  had  before.  Its  diameter  was 
to  be  162  feet  and  its  height  105  feet  above 
the  ground  level.  The  defendants  aco(»tl- 
ingly  began  to  excavate  their  land  in 
order  to  receive  this  gasometer.  They 
reached  down  to  and  cut  through  the 
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above-menticmed  Btratam  of  silt.  They 
took  all  reasonable  precautions  to  keep 
the  silt,  as  they  cut  l^rough  it  and  made 
their  excavation,  from  £eblling  in,  and  they 
kept  their  excavation  as  dry  as  they  could 
by  frequent  pumping.  Notwithstanding 
all  their  care  the  land  under  the  plaintiffs 
houses  subsided,  and  this  subsidence 
caused  damage,  but  it  was  not  alleged  that 
the  houses  by  their  weight  caused  the  land 
to  subside  more  than  it  would  have  done 
without  them.  There  was  a  conflict  of 
evidence  on  the  question  how  far  this 
running  silt  was  liquid  rather  than  solid 
— as  to  whether  it  was  muddy  water  as 
distinguished  from  wet  sand,  and  as  to 
what  the  defendants  removed  by  their 
pumping  and  other  operations  from  under 
the  plaintiff's  houses ;  but  it  was  admitted 
that  the  structural  damage  of  which  the 
plaintiff  complained  was  caused  by  the 
doCendants  in  the  execution  of  their 
works. 

With  regard  to  the  obstruction  of  light, 
it  was  not  seriously  disputed  that  the 
defendants'  gasometer  would  materially 
darken  some  of  the  plaintiff's  ancient 
lights  if  the  gasometer  was  erected  to  a 
greater  height  than  its  original  height — 
namely,  about  70  feet  above  thesur&ce  of 
the  ground. 

The  plaintiff'  brought  his  action  against 
the  gas  company,  and  the  contractors 
employed  to  carry  out  the  work,  claiming 
an  injunction  and  damages. 

North,  J.,  granted  an  injunction  to  re- 
strain the  interference  with  the  plaintiff's 
light,  and  assessed  the  damages  for  the 
subsidenoe  at  MOL 

The  defendants  appealed.  Their  con- 
tentions were — first,  that,  assuming  that 
the  plaintiff's  lights  would  be  darkened 
and  that  the  defendants  had  damaged  his 
buildings,  still  no  action  lay  against  them, 
having  regard  to  their  Parliamentary 
powers;  secondly,  that,  as  regards  the 
li^ts,  assuming  that  an  action  would  lie, 
no  injunction  ought  to  be  granted  and 
that  damages  only  ought  to  be  awarded ; 
thirdly,  that,  as  regards  the  damage 
caused  by  subsidence,  no  action  lay,  be- 
cause such  subsidence  was  occasioned  by 
pumping  water  out  of  the  defendants'  own 
land  and  thereby  draining  water  from 
under    the    plaintiffs    land,  which    the 


defendants    alleged    gave    no    right    of 
action. 

The  company's  Acts  authorised  some 
nuisances,  such  as  breaking  up  streets. 
The  parts  of  the  sections  of  the  Acts 
material  for  the  purpose  of  the  present 
report  are  set  out  below.^ 

ffcUdane,  Q.C,  Macnaghten^  Q.C.t  and 
BooTMy  for  the  appellants. — The  company 
were  authorised  by  statute  to  do  what  they 
have  done,  and  nothing  which  they  did 
can  be  a  nuisance.  Their  gasholder  is  not 
larger  than  was  required — Rex  v.  Fease 

[1832].« 

[BiOBT,  L.J. — The  limitations  on  that 
case  are  shewn  in  Jones  v.  Festiniog  Bail- 
way  [1868].^] 

Other  cases  on  the  same  subject  are 
Vaughan  v.  Taff  Valley  Railway  [i860]  * 
and  London^  Brighton^  and  South.  Coaat 
Railway  v.  Truman  [1885].*  Vaiighan  v. 
Taff  Valley  Railway^  is  an  illustration  of 
the  doctrine  oi  Rylande  v.  Fletcher  \\%^fi\.^ 
The  really  important  case  is  iondon, 
Brighton^  a7id  SoiUh  Coast  Railway  v. 
Trumanf^  which  is  undistinguishable  from 
the  present  case.  The  Act  of  Parliament 
has  said  to  the  company, .  '^  You  may  do 
anything  which  is  reasonably  necessary  for 
the  erection  of  your  gasholder/'  That  is 
tbeanswer  to  the  plaintiff's  claim — Bedford 
{Duke)  V.  Dawson  [i875].^     Nprth,  J., 

(1)  The  Gasworks  Clauses  Aot,<  1847. 8.  29 : 
"Nothing  in  this  or  the  speoial  Act  contained 
shall  prevent  the  undertakers  from  being  liable 
to  an  indictment  for  nuisance,  or  to  anj  other 
legal  proceeding  to  which  they  may  be  liable, 
in  consequence  of  making  or  supplying  gas." 

The  Sutton,  Southcoates,  and  Dvypool  Oas 
Act,  1867  (80  Vict.  c.  zii.)«  8.  68,  after  authoris- 
ing the  company  to  take  and  hold  letters  patent 
for  inventions  relative  to  the  manufacture  or 
distribution  of  gas,  provided  •*  that  the  company 
shall  not  be  exempt  by  this  Act  to  be  proceeded 
against  for  any  nuisance." 

The  Gasworks  Clauses  Act,  1871,  s.  9: 
*<  Nothing  in  this  or  the  special  Aci  shall 
exonerate  the  undertakers  from  any  indictment, 
action,  or  other  proceeding  for  nufeance  in  the 
event  of  any  nuisance  being  caused  by  them." 

(2)  2  L.  J.  M.C.  26  ;  4  B.  &  Ad.  30. 

(3)  37  L.  J.  Q.B.  214 ;  L.  B.  8  Q.B.  733. 

(4)  29  L.  J.  Bx.  247  ;  5  H.  &  N.  679. 

(6)  53  L.  J.  Ch.  209;  64  ib.  849;  65  ib. 
364  ;  25  Ch.  D.  423;  29  ib.  89;  11  App.  Cas. 
45. 

(6)  37  L.  J.  Bx.  161 ;  L.  B.  3  H.L.  330. 

(7)  44  L.  J.  Ch.  649  ;  L.  B.  20  Kq.  363. 
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laid  stress  on  section  2  of  the  company's 
Act  of  1867,  which  shews  what  Acts  are 
incorporated  therewith.  He  distinguished 
this  class  of  Acts  from  railway  companies' 
Acts  where  compensation  is  given;  hut 
there  is  a  question  whether  the  68th  sec- 
tion of  the  Lands  Clauses  Consolidation 
Act,  1845,  is  excluded  hy  the  company's 
Act.  In  Ferrar  v.  London  Sewers  Com- 
misnoners  [iS69],^  which  distinguishes 
Imperial  Oaa  Light  and  Coke  Co.  v. 
Broadhent  [l859],^  it  was  held  that  the 
section  was  not  incorporated ;  hut  in  that 
case  the  damage  was  not  caused  by  con- 
struction of  works,  but  the  land  was  in- 
juriously affected  by  the  course  of  business. 
It  has  been  decided  that  section  68  refers 
to  the  whole  Act,  and  is  not  confined  to 
cases  where  land  is  taken  otherwise  than 
by  agreement — Kirby  v.  Harrogate  School 
Board  [1896].*^  The  company's  Act  in- 
corporates the  whole  of  the  Lands  Clauses 
Act,  except  the  parts  relating  to  land 
taken  otherwise  than  by  agreement. 

The  Act  prevents  the  plaintiff  from 
acquiring  any  right  to  light  against  the 
company.  The  plaintiff  had  no  right  to 
an  easement  of  light  at  the  date  of  the 
Act,  and  none  could  be  acquired  after- 
wards against  the  company — Ayr  Harbour 
Trusteee  v.  Oewald  [1883]." 

[RiGBY,  L.J. — ^Are  not  the  company  in 
a  different  position  from  the  appellants  in 
that  case,  l]«cause  the  company  has  power 
to  sell  land  and  buUdings  under  the  Gas- 
works Clauses  Act,  1871 1] 

We  are  under  an  obligation  to  supply 
gas  to  the  local  authority. 

[Vaughan  Wiluams,  L.J.,  referred  to 
Southtoark  and  Vauxhcdl  Water  Co.  v. 
Wandstoorth  District  Board  [l898].^'] 

The  provisions  against  causing  a  nuis- 
ance in  the  Gasworks  Clauses  Act,  1847, 
8.  29,  and  the  Gasworks  Clauses  Act, 
1871,  s.  9,  must  be  read  with  some  limita- 
tion. Section  29  of  the  Act  of  1847  does 
not  apply  to  obstruction  to  light  nor  to 
damage  caused  by  subsidence  caused  by  the 
erection  of  buildings.  Section  9  of  the  Act 

(8)  38  L.  J.  Ex.  102 ;  L.  R.  4  Ex.  1,  227. 

(9)  26  L.  J.  Oh.  276;  29  ib.  377;  7  De  G. 
M.  &  G.  436 ;  7  H.L.  C.  600. 

(10)  66  L.  J.  Oh.  376;  [1896]  1  Oh.  437. 

(11)  8  App.  Gas.  623. 

(12)  67  L.  J.  Ch.  657;  [1898]  2  Ch.  603. 


of  1871  goes  no  further.  Those  sections^^ 
refer  to  nuisance  caused  by  the  working 
and  carrying  on  of  the  business,  not  to 
such  matters  as  are  complained  of  here. 
Making  such  gasworks  as  are  reasonably 
necessary  cannot  come  within  the  nuisanoe- 
dauses,  otherwise  the  company  would  be 
hampered  at  every  turn.  What  the  Legis- 
lature has  authorised  to  be  done  cannot 
be  a  nuisance — Emeleyv,  I^orth-Eaetem 


Raihoay  [l896].^'  This  is  a  public  com- 
pany compelled  to  supply  gas,  and  private- 
rights  can  be  overridden  for  publu^  pur- 
poses. The  absence  of  compensation 
clauses  in  the  company's  Acts  is  not 
sufficient  to  cut  down  the  powers  of  the- 
company.  Even  if  the  plaintiff  has  a 
right  to  compensation,  it  would  only  be  a 
money  compensation,  and  not  an  injunc- 
tion— Hammeremith  Eailtoay  v.  Brand 
[1869]  >^  and  Ma/nckeeter^  SheffiMj  emd 
Lincolnshire  Railway  Y.  Anderson  [lS98]  ^^ 
— but  the  plaintiff  has  not  even  a  right  to- 
money  compensation.  The  private  Act 
of  1873  incorporates  section  5  of  the  Act 
of  1871.  Therefore  notices  have  to  be 
sent  to  every  person  residing  within  three- 
hundred  yards  of  the  proposed  buDding^ 
That  is  why  no  further  compensation  iff 
provided  for.  The  plaintiff's  houses  were 
within  the  three  hundred  yards,  and  he 
had  notice  and  made  no  objection.  If 
there  had  been  compensation  clauses  the 
company  might  have  had  to  pay  twice  for 
the  same  injury.  If  the  persons  injured' 
could  rely  for  compensation  on  the  pro- 
visions of  the  general  Acts  it  would  be  idle 
to  insert  this  direction  that  notices  should 
be  sent  out.  Therefore  the  plaintiff  haa 
no  remedy  at  all. 

The  shrinkage  of  the  soil  was  caused  by^ 
the  removal  of  water.  The  company  were- 
draining  their  land,  as  they  were  entitled 
to  do,  and  their  right  to  do  so  was  not 
affected  by  the  feet  that  the  water  they 
removed  was  dirty.  This  is  a  case  of 
subsidence  caused  by  drainage,  not  sub- 
sidence caused  by  withdrawal  of  lateral 
support. 

The  abstraction  of  the  water,  although 
it  has  caused  the  damage,  is  not  action- 
able—  Elliot  V.  Norih-Eastem  RaUwat^ 

(13)  66  L.  J.  Ch.  385  ;  [1896]  1  Ch.  418. 

(14)  88  L.  J.  Q.B.  266  ;  L.  R.  4  H.L.  17K 
(16)  67  L.  J.  Ch,  568;  [1898]  2  Ch.  394. 


Digitized  by 


Google 


Vot.  68.] 


CHAKCEEY  DIVISION. 


461 


JORDESON  V.   SUTTOKy  SoUTHCOATES,  AND  DkTPOOL  GaS  Co.,  App. 


[1863],**  Chatemare  v.  Eicharda  flSSOV^ 
and  PoppleweU  v.  Hodkinaon  [1869].*^ 
There  is  no  property  in  water,  even  if  ifc 
is  in  a  pond.  An  action  can  only  be 
brought  for  land  covered  by  water — Race 
■w.  Ward  [l855].i9 

Bardetoell,  for  the  contractors,  sub- 
^tnitted  to  abide  by  the  judgment  of  the 
Court. 

Upjohn,  Q.C.J  and  Dightan  FoUoek,  for 
the  plaintiff. 

[LiNDLET,  M.R. — ^You  need  not  trouble 
about  the  details  of  the  evidence  on  the 
question  of  light.  You  may  assume  that 
4he  plaintiff  had  a  right  to  light,  and  that 
that  right  has  been  interfered  with  by  the 
'Company.] 

There  are  two  points — the  statutory 
|)owerB  and  the  subsidence.  The  latter 
-comprises  two  questions — namely,  whether 
in  &ct  the  defendants  have  withdrawn 
^water  or  soil ;  and  secondly,  whether 
I^oppleweU  V.  Hodkinson  ^^  applies. 

The  company  have  no  statutory  powers 
-to  interfere  with  private  rights.  Sec- 
tions 6-12  of  the  Act  of  1847,  incorporated 
in  the  private  Act  of  1867,  contain  a  code 
of  directions  on  the  subject  of  breaking 
up  roads  and  laying  mains  under  thera, 
.and  making  compensation.  Section  6  is 
the  only  section  in  that  Act  which  pro- 
^des  for  compensation.  In  all  other 
respects,  except  for  allowing  gas  to  escape 
— section  24 — the  company  are,  under 
section  29,  liable  to  actions  in  the  usual 
way;  and  what  has  been  done  by  the 
•^company  in  this  case  is  a  nuisance  which 
is  not  within  the  exemption.  That  is 
shewn  by  the  omission  to  provide  com- 
pensation for  such  acts.  "Supplying" 
.gas  in  section  29  includes  building  gas- 
iiolders  and  any  other  necessary  works. 

Section  5  of  the  Gasworks  Glauses 
Act,  1871,  which  is  incorporated  in  the 
.private  Act  of  1873,  does  not  apply  to  the 
land  in  question  here.  This  land  is  speci- 
fied in  the  schedule  to  the  Act,  so  no 
notices  had  to  be  given — Standing  Orders 
*qf  each  House  in  Michael  and  Will  on 
^Oas  and  Water  (4th  ed.),  p.  12.     It  is 

(16)  29  L.  J.  Gh.  808 ;  30  lb.  IGO ;  82  lb.  402  ; 
4  J.  ic  U.  145  ;  2  De  O.  F.  &  J.  423  ;  10  H.L.  C. 
333. 

(17)  29  L.  J.  Ex.  81;  7  H.L.  0.  349. 

(18)  88  L.  J.  Ex.  126 ;  L.  R.  4  Ex.  248. 

(19)  24  L.  J.  Q.B.  163 ;  4  E.  &  B.  702. 


said  that  section  9  of  the  Act  of  1871 
only  applies  to  nuisances  which  might 
have  been  avoided  ;  but  that  is  absurd — 
no  Act  of  Parliament  which  authorises 
the  construction  of  works  has  ever  autho- 
rised an  avoidable  nuisance.  The  presence 
of  this  clause  shews  that  no  invasion  of 
private  rights  was  intended.  The  com- 
pany is  a  commercial  undertaking,  not  a 
public  body. 

Section  51  of  the  special  Act  of  1867, 
which  gave  the  company  power  to  acquire 
this  land,  was  subject  to  the  general  Act 
and  also  to  the  special  Acts.  Therefore 
the  provisions  as  to  nuisance  in  the  Gas- 
works Clauses  Act,  1847,  and  in  section  53 
of  the  special  Act  (which  expressly  pro- 
vides that  the  company  shall  not  be 
exempt  by  that  Act  from  liability  to  be 
proceeded  against  for  any  nuisance),  are 
applicable.  Even  to  the  extent  to  which 
sections  58,  60,  and  61  of  the  Act  of  1867 
put  the  company  under  a  duty,  they  were 
not  obliged  to  put  this  particular  gas- 
holder in  the  place  where  they  did. 

[LiNDLEY,  M.R.,  referred  to  iltt.-^^.  v. 
Leeds  Corporation  [i87o].*°] 

The  preamble  to  the  special  Act  of 
1873  shews  that  the  object  for  which  it 
was  passed  was  to  empower  the  company 
to  purchase  by  agreement  further  land, 
their  present  lands  being  insufficient  for 
their  works,  and  sections  4  and  5  give 
such  power.  Under  section  6  they  '*  may  " 
erect  gasholders.  It  is  not  compulsory  on 
them. 

It  is  negligence  in  the  exercise  of  their 
statutory  powers,  for  which  the  under- 
takers are  liable,  if  they  cause  a  nuisance 
by  not  exercising  their  powers  fully,  when 
they  would  not  cause  a  nuisance  if  they  did 
exercise  them  fully.  A  company,  for  in- 
stance, might  cause  a  nuisance  by  taking 
only  three  acres  of  land  for  its  operations, 
while  it  would  not  if  it  took  six ;  and  in 
that  case  it  would  be  liable  if  it  only  took 
three — Oeddis  v.  Bann  Reservoir  (Pro- 
prietors) [l878j.*l 

[LiNDLEr,  M.R.,  referred  to  Bradford 
Corporation  v.  Pickles  [i895]."] 

(20)  39  L.  J.  Ch.  254,  711 ;  L.  B.  5  Cb.  683. 

(21)  3  App.  Cas.  4.30,  455,  456. 

(22)  63  L.  J.  Ch.  587 ;  64  ib.  101,  759 ; 
[1894]  3  Ch.  53;  [1806]  1  Ch.  145;  [1896] 
A.C.  687. 
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The  site  on  which  this  large  gasholder 
was  placed  was  barely  adequate  for  the 
ptirpose. 

l^e  company  had  no  implied  authority 
to  commit  a  nuisance  which  would  bring 
them  within  ike  principle  of  Rea  ▼.  Pease  * 
and  London,  Brighton,  omd  South  Coast 
BaUway  v.  Truman,^  The  onus  is  on 
them  to  shew  that  they  can  do  what  is 
complained  oi-— Clowes  v.  Staffordshire 
Potteries  Waterworks  Co.  [i872],^'  Imperial 
Oas  Light  and  Coke  Co.  v.  Broadbent,^ 
Att.'Gen.  v.  Gas  Light  amd  Coke  Co. 
[1877],"  and  Shdfer  v.  City  of  London 
JSkctrio  Lighting  Co.  [1894  V^  They  have 
not  shewn  that  two  or  three  small  gas- 
holders would  not  do  just  as  well  for  the 
supply  of  gas  as  this  very  large  one.  They 
have  to  shew  tiiat  they  have  imperative 
orders  from  the  Legislature  which  cannot 
be  obeyed  without  infringing  on  private 
rights,  and  they  have  not  done  that. 
Where  powers  are  permissive  only,  and 
the  undertakers  have  a  discretion,  that 
discretion  must  be  exercised  in  conformity 
with  private  rights.  That  was  the  prin- 
ciple on  which  Metropolitan  Asylum  Bis- 
triot  V.  HiU  [1881]  ^  was  decided,  and  this 
case  &l]s  within  that,  and  not  within  the 
principle  of  London,  Brighton,  and  South 
.  Coast  Baikvay  v.  Truman.^  There  are 
various  other  circumstances  which  shew 
that — first.  In  this  case  there  are  no 
powers  in  the  Acts  which  shew  that 
private  rights  are  to  be  interfered  with. 
In  London,  Brighton,  cmd  South  Coast 
Railway  v.  Truman  ^  the  powers  were 
compulsory — ^the  company  were  obliged 
to  use  the  land  in  the  way  in  which  they 
did  for  the  purpose  of  their  undertaking. 
Secondly,  In  this  case  there  was  no  power 
to  take  the  land  otherwise  than  by  agree- 
ment, while  in  London,  Brighton,  and 
South  Coast  Bailufay  v.  Truman,^  though 
the  particular  land  in  question  could  be 
acquired  by  agreement,  when  once  it  was 
acquired  it  became  part  of  the  under- 
taking. Thirdly,  In  the  present  case  the 
Legislature  has  not  authorised  any  par- 
ticular work  or  building,  only  building  on 

(23)  42  L.  J.  Ch.  107;  L.  R.  8  Ch.  125. 

(24)  47  L.  J.  Ch.  534 ;  7  Ch.  D.  217. 

(25)  64  L.  J.  Ch.  216;  [1896]  1  Ch.  287. 

(26)  48  L.  J.  Q.B.  662 ;  49  ib.  228  ;  50  ib.  353  ; 
4  Q.B.  D.  433 ;  6  App.  Cas.  198. 


a  particular  site.  And  fourthly,  there  aie 
no  compensation  clauses,  and  section  68 
of  the  Lands  Clauses  Consolidation  Act, 
1845,  does  not  apply — Ferrar  ▼.  London 
Sewers  Commissioners.* 

Next  as  to  the  plaintiflTs  eommon-law 
rights,  and  their  infringement-^4^e  right 
to  light,  and  to  support.  As  to  the  right 
to  support,  with  which  alone  it  is  neces- 
sary to  deal,  assuming  that  the  plaintiff 
has  a  common-law  right  to  support,  the 
company  have  by  their  operations  taken 
away  water,  or  watery  substance,  which 
is  part  of  the  support  of  the  lasidy  and 
they  have  no  right  to  do  that  without 
putting  something  into  its  place. 

Assuming  that  what  was  taken  eat  in 
the  present  case  was  water,  whetiier  dean 
or  mixed  with  soil,  the  plaintiff  has  sus- 
tained an  injury.  There  is  no  diflfereooe 
for  this  purpose  between  pumping  out 
water  and  excavating  soil.  The  plaintiff' 
does  not  claim  any  property  in  the  water, 
but  only  the  right  to  the  support  which  it 
affords,  and  to  which  he  is  entitled  as 
much  as  to  support  from  soil  or  any  other 
substance— ^oc^AouM  v.  Bonomi  [l86l].^ 
Chasemore  v.  Eiehards^'^  was  a  case 
as  to  water  percolating  underground  in 
no  known  channel,  and  does  not  apply  ta 
this  case,  where  the  water  was  stagnant^ 

[Yauohan  Williams,  hJ.,  referred  to 
Tool  on  Waste,  Nuisance^  and  TmpasSy 
chap.  ii.  p.  149.] 

Popplewell  V.  Hodkinson  ^*  only  decided 
that  as  between  a  vendor  and  purehaaer 
the  circumstances  must  be  looked  at  to 
see  what  mutual  agreements  must  be  in- 
ferred to  have  taken  place  between  the 
parties  on  the  severance  of  the  kad  sold 
from  other  land  of  the  vendor.  It 
amounted,  in  effect,  to  a  decision  that  the 
plaintiff  had  bought  with  notice  that  tho 
neighbouring  land  might  be  built  upon. 
It  does  not  apply  here,  but  belongs  to  the 
class  of  cases  between  vendors  and  pur- 
chasers of  two  tenements — Righy  v.  Ben- 
nett [1882],^^  Birmingham^  Dudley,  and 
District  Banking  Co.  v.  Ross  [1888],*®  and 
Rowhothamv.  Wilson  [i86o].*^    EJUotT. 

(27)  27  L.  J.  Q.B.  378;  28  ib.  378;  34  ib. 
181 ;  E.  B.  &  E.  622, 646 ;  9  H.L.  C  603. 

(28)  21  Oh.  D.  669. 

(29)  57  L.  J.  Ch.  601 ;  38  Ch.  D.  296. 

(30)  SO  L.  J.  Q.B.  49 ;  8  HJi.  C.  34a 
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Nwik-EcaUm  Bailway '®  wa»  not  a  case 
-of  the"  right  to  natural  supporfe,  but  a  oase 
between  vendor  and  purdbaser,  and  does 
not  apply  kere.  If  the^  Court  in  PoppUr 
foMv.  HodJevMon^^  hsA  intended  to  de- 
cide the  case  on  oommon-law  right,  they 
would  not  have  referred  to  EUiot  v.  NcHk- 
EatAem,  RaUwayy^^  but  to  Baekhauae  v. 
JBanomif^^  Lomdale  (Earl)   v.  LUOedaie 

[1798]^^^'    and    HumphrieM    v,    Brogden 
1850].3a 

[LHTBLEYy  M.R.,  referred  to  Acton  v. 
BlundeU  [l843].s'] 

In  IkUton  v.  Angus  [i88i]  ^  the 
'principle  of  the  right  to  support  was 
discussed. 

[VADfaHAN  Williams,  L.J. — A  man 
cannot  maintain  an  action  for  damage 
caused  by  the  natural  user  by  his  neigh- 
tbour  ci  his  own  land — fffjtrdman  v.  North- 
JSasi&m  EaUway  [1878].^^] 

That  was  not  a  case  of  the  withdrawal 
*cf  support. 

'FcpplewM  V.  ffodkinaon  *^  was  a  case 
-^f  stii^e  drainage,  which  also  makes  it 
"different  from  the  present  case.  Other 
authorities  in  the  plaintiff's  fitvour  are 
Orand  JuneUon  Ganai  v.  Shugaar  [iSTil  ^^ 
«nd  BwfMngham  CorporaUon'  v.  Auen 
[1877] .^7  In  the  last-named  case  Sir 
Cleorge  Jessel  says  that  a  landowner  is 
-entitled  to  have  so  much  land  left  in  its 
natural  state  -on  his  boundary  as  will 
^support  his  land,  even  though,  owing  to 
^e  friable  nature  of  the  land,  he  should 
want  a  quarter  of  a  mile  of  it.  There  is 
no  difference  for  this  purpose  between  land 
"Which  is  friable  and  liquefied  soil  or 
water. 

Birmingkamy  DvdUy^  and  Butriet 
Banking  Co,  v.*  Bo88  ^  was  considered  in 
-Broomfidd  ▼.  WiUiama  [i897]  '^  and  com- 
mented on  in  PhiUip$  v.  Zoto  [i89l]  *®  by 
Ohitty,  J.,  thus:  "When  all  the  sur- 
rounding circumstances  which  may  legiti- 
mately be  inquired  into  are  made  known 

(31)  2  H.  Bl.  268. 

(32)  20  L.  J.  Q.B.  10;  12  Q.B.  739. 
(38)  13  L.  J.  Ex.  289 ;  12  M.  &  W.  324. 
(84)  60  L.  J.  Q.B.  689 ;  6  App.  Gas.  740. 
(36)  47  L.  J.  C.P.  368,  371 ;  3  C.P.  D.  168, 

174. 

(36)  L.R.6Ch.483. 

(37)  46  L.  J.  Ch.  673 ;  6  Ch.  D.  284. 

(38)  66  L.  J.  Ch.  805;  [1897]  1  Ch.  602. 
C38)  61  L.  J.  Ch.  44;  [1892]  1  Ch.  47. 


•  •  •the  j^rtinayaatf  implication  or  infer- 
ence may  be  wholly  displaced  or  consider- 
ably modified,  as  was  held  in  the  case  of 
Btrminghamy  Ihedleyy  and  Bistriet  Bank- 
ing Co.  V.  Boss."  2» 

[Yauohan  WiLUAif  8,  L jr.  —  I  have 
foubd  no  traces  of .  a  right  to  support  by 
water  in  the  law  of  other  countries.] 

Roman  law  is  more  ^Eivourable  to  rights 
in  percolating  water  than  our  law.  A 
right  of  support  may  be  acquired  by  pre- 
seription — JDaUon  v^AfiguSj^  Banks?  Law 
^  Supports  p.  142,  and  Lemaitre  v.  Davis 
[1881  J.^<^  If  a  right  of  support  has  been 
gained  by  twenty  years'  enjoyment,  the 
withdrawal  of  water  is  as  much  an  inter*- 
ference  with  it  as  the  withdrawal  of  sofl 
or  anything  else.  If  the  defendants'  user 
is  not  an  incident  to  the  ordinary  rights 
of  ownership  of  land,  their  act  is  action- 
able— Fleteh«r  v.  Bylands,^  Hurdma/n  v. 
North-JEastem  Baikoay,^  and  BaUard  v. 
TomUmon  [1886].'** 

ffaldane,  Q.V.^  in  repij.-^BaUard  y. 
Tomlinson  *^  shews  that  there  is  no  right 
in  water  unless  you  catch  it  in  a  well  and 
appropriate  it.  The  right  of  support  by 
soil  and  by  water  are  two  very  different 
things. 

There  is  no  direct  authority  on  this 
point ;  but  PopplewM  v.  HodJ^auon  *®  is 
the  nearest  to  it,  and  the  authority  of 
that  case  seems  never  to  have  been  doubted 
up  to  the  present  time — 8  Ksnt's  Com^ 
mentarieB  on  American  Law  (12th  ed.),  p. 
4S7n{b). 

[LmniJET,  M.R.,  referred  to  Bank^  Law 
ofSt^ppcHy  p.  72.] 

Digging  a  well  might  draw  off  water 
half  a  mile  away,  and  so  cause  subsidence, 
but  the  owner  of  land  at  that  distance 
could  have  no  right  of  action.  The  maxim 
Sic  vJtett  tuo  ut  cdienum  non  Imdaa  is,  as 
was  said  by  Erie,  J.,  in  Bonomi  v.  Back- 
house^^^  mere  verbiage.  A  party  may 
damage  the  property  of  another  where  the 
law  permits.  Grand  JtmcUon  Canal  v. 
Shugar  **  was  a  case  of  percolating  water, 
and  simply  shews  the  limits  of  the 
principle  of  Chasemore  v.  Bicharda.^''  In 
DaUon  v.  Angus  ^^  Lord  Selbome  states 
what  is  the  meaning  of  Humphries  v. 
Brogden^^^  and  cases  of  that  class.    The 

(40)  51  L.  J.  Ch.  173;   19  Ch.  D.  281. 
<41)  64  L.  J.  Ch.  454;  29  Ch.  D.  U6. 
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appellants  rely  on  the  principle  of  Acton 
V.  Blundelly^^  and  Chaamnare  v.  Richards,^'' 
and  the  opinion  of  the  dissentient  Judges 
in  Cabot  v.  Kingman  [l896],*^  that  the 
withdrawal  of  the  support  or  barrier  of 
soil  to  subterranean  water  is  not  a  wrong, 
even  if  the  adjoining  land  subsides,  and 
that  the  support  of  quicksand  which  flows 
so  freely  as  to  be  raised  by  a  pump  ought 
to  follow  that  analogy.  In  their  view, 
there  was  a  distinction  between  the  sup- 
port of  liquids  and  the  support  of  8oli(&. 
The  civil  law  recognised  the  right  to 
support  from  neighbouring  land  in  so  far 
as  it  imposed  restrictions  on  the  owner  of 
such  laiid  doing  what  would  naturally 
have  the  effect  of  withdrawing  support. 
If  he  dug  a  well,  he  was  to  leave  the  space 
of  a  fathom  between  it  and  his  neighbour's 
land — Gale  on  Easements  (7th  ed.),  p.  340. 

Cur.  adv,  vult. 

May  16. — Linblet,  M.B.,  stated  the 
facts,  observing  that  nothmg  which  was 
expressly  authorised  by  the  company's 
Acts  could  give  rise  to  any  cause  of  action 
unless  there  was  negligence  in  exercising 
the  statutory  power.  He  continued :  I  pass 
to  the  contentions  of  the  appellants.  First, 
as  to  the  protection  afforded  them  by  their 
special  Acts  and  the  statutes  incorporated 
with  them.  The  defendants  contend  that, 
whatever  their  liability  would  be  apart 
from  those  Acts,  they  are  protected  by 
them  against  such  actions  as  the  present, 
and  they  base  this  contention  on  London^ 
Brighton,  and  South  Coast  Railway  v. 
TrumanJ*  But,  in  my  opinion,  the 
nuisance  clauses  contained  in  the  Acts 
which  govern  this  case  render  that 
decision  wholly  inapplicable  to  it.  The 
nuisance  clauses  are  the  following :  Sec- 
tion 29  of  the  Gasworks  Clauses  Act, 
1847 ;  section  9  of  the  Gasworks  Clauses 
Act,  1871 ;  section  53  of  the  company's 
special  Act  of  1867.  Section  9  of  the 
Gasworks  Clauses  Act,  1871,  is  the 
most  important,  for  section  29  of  the  Act 
of  1847  may,  perhaps,  be  confined  to 
nuisances  by  gas.  Section  53  of  the  Act 
of  1867  relates  primarily  to  the  acquisi- 
tion of  patents  for  making gas,and  the  pro- 
viso at  the  end,  although  quite  genend  in 
its  terms,  ought  perhaps  to  be  read  as 
(42)  166  Tucker^fl  Bep.  Mass.  S.C.  403,  407. 


only  qualifying  the  earlier  part  of  the 
section  in  which  it  occurs.  Section  9  of 
the  Gasworks  Clauses  Consolidation 
Act,  1871,  is  clear  and  unambiguous. 
This  section  is  made  applicable  to  the 
defendant  company  and  to  the  works  com- 
plained of  by  sections  2  and  3  of  their 
special  Act  of  1873.  This  section  is,  in 
my  opinion,  conclusive  against  the  defen- 
dants. If  they  could  shew  any  enactment 
expressly  or  by  necessary  implication 
authorising  them  in  terms  to  erect  a 
gasometer  at  the  place  where  this  is,  and 
of  the  dimensions  desired  by  them,  or  any 
express  or  necessarily  implied  authority  to 
cut  through  the  stratum  of  running  silt, 
and  if  they  coiild  shew  that  it  was  impos- 
sible to  exercise  those  clearly  conferred 
powers  without  creating  damage  to  their 
neighbours,  the  decision  in  London, 
Brighton^  and  South  Coast  Railway  v. 
Trufnan  ^  would  protect  them.  But  the 
statutes  which  we  have  to  consider  fiedl 
&r  short  of  what  is  necessary  to  exclude 
the  application  of  section  9  of  the  Act  of 
1871.  Upon  this  part  of  the  case  the 
decision  of  Att.-Gen,  v.  Leeds  Corponr 
turn  ^  is  very  instructive.  It  was  thece 
in  vain  contended  that  an  enactment 
similar  to  that  contained  in  section  9  was 
inapplicable,  because  what  was  authorised 
could  not  be  done  without  causing  a 
nuisance  to  other  people.  The  answer 
was  that  there  was  nothing  to  shew  that 
Parliament  knew  that  such  was  the  case, 
and  nothing  which  clearly  authorised  the 
acts  of  the  defendants  even  if  they  occa- 
sioned a  nuisance.  There  are  other  cases 
to  the  same  effect,  but  it  is  unnecessary 
to  refer  to  them. 

Other  minor  contentions  wore  raised 
by  counsel  for  the  appellants  in  support  of 
their  main  argument,  but  in  the  view  I 
take  of  section  9  of  the  Act  of  1871  it  is 
unnecessary  to  refer  to  them. 

As  regards  the  injunction  against 
carrying  the  gasometer  higher  than  it  is, 
this  Court  has  recently  considered  when 
damages  ought  and  when  they  ought  not 
to  be  awarded  instead  of  an  injunction — 
see  Martin  v.  PrtccTisas] ^^and  Shdfir  v. 
City  of  London  Electric  Lighting  Co.^ 
Consistently  with  those  decisions  an  in- 
j  unction  ought  not,  in  my  opinion,  to  be 

(43)  63  L.  J.  Ch.  209 ;  [1894]  1  Ch.  276. 
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refused.  The  plaintiff's  rights  will  not  be 
Adequately  protected  or  vindicated  by 
damage. 

The  liability  of  the  defendants  to  pay 
damages  caused  by  the  subsidence  of  the 
plaintiff's  buildings  requires  careful  con- 
sideration. That  the  defendants  have,  in 
&ct,  caused  such  subsidence  and  damage 
resulting  firom  it  is  clear  beyond  all  con- 
troversy. Prima  facie  they  have  no  right 
to  do  this — see  DaUon  v.  Angua.^^  It  is 
^or  them  to  justify  their  conduct  if  they 
•can.  Their  attempt  to  do  so  by  their 
special  statutory  powers  fails  for  the 
reasons  already  given.  But  they  say  that, 
even  if  that  is  so,  they  are  not  liable  at 
-common  law  for  the  damage  by  subsidence, 
because,  first,  they  only  pumped  water 
from  their  own  land ;  and  secondly,  be- 
•cause,  although  some  sand  came  with  the 
water  so  pumped,  the  stratum  of  running 
-silt  under  the  plaintiff's  land  only  shrank 
by  reason  of  the  abstraction  of  water 
from  it,  and  that  no  soil,  in  any  appreci- 
able quantity  at  all  events,  was  removed 
from,  under  the  plaintiff's  buildings.  The 
•defendants  say,  in  short,  that  the  subsi- 
dence was  caused  by  the  withdrawal  of 
vmderground  water  from  the  plaintiff's 
land  by  lawful  pumping  on  their  own 
4and,  and  that,  although  damage  to  the 
plaintiff  ensued,  no  nuisance  or  other 
actionable  wrong  was  committed  by  them. 
For  this  they  rely  on  PoppleweU  v.  Hod- 
kimon,^^  The  questions  thus  raised  are 
•extremely  important,  and  by  no  means 
iree  from  difficulty. 

First  as  to  the  fiicts.  No  borings  were 
made  in  the  plaintiff's  land,  but  it  was 
not  contended  that  in  its  natural  state 
^he  land  contained  a  stratum  of  dear 
water  resting  on  a  bed  of  sand.  The 
running  silt  was  a  bed  of  wet  sand,  the 
•amount  of  water  in  it  varying  from  time 
to  time,  according  to  the  rainfeJl ;  but  in 
its  ordinary  state,  if  cut  through,  its 
•equilibrium  would  be  disturbed,  and  it 
would  run  or  flow  down  where  cut  through 
if  not  prevented  from  so  doing.  An  ez- 
•cavation  cut  into  or  through  it  would 
'disturb  its  equilibrium  for  some  distance 
all  round ;  and  the  conclusion  at  which  I 
^ve  arrived  from  the  evidence  is  that  the 
•operations  of  the  defendants,  carefully  and 
skilfully  conducted  as  they  were,  consisted 


in  removing  large  quantities  of  silt  from 
their  own  land  and  in  pumping  on  their 
own  land  whatever  they  could  get  away 
by  pumping,  and  that  the  combined  effect 
of  both  operations  was  to  disturb  the 
equilibrium  of  the  wet  sand  underneath 
the  plaintiff's  houses  and  to  cause  such 
sand  to  shift  its  place  and  move  towards 
the  excavation  made  by  the  defendants. 
The  plaintiff^s  houses  were  supported  by 
a  bed  of  wet  sand  and  not  by  a  stratum 
of  water,  and  they  have  been  let  down  by 
a  shifting  of  such  sand  caused  by  the 
removal  by  the  defendants  of  the  sand 
and  water  from  their  own  soil.  This  is 
also  the  conclusion  at  which  Mr.  Justice 
North  arrived,  if  I  understand  him  rightly. 
I  do  not  think  it  necessary  to  examine  in 
detail  the  voluminous  evidence  bearing  on 
this  point,  all  of  which  I  have  studied 
with  care. 

In  this  view  of  the  evidence  it  is  un- 
necessary for  me  to  decide  whether,  if  the 
defendants  had  done  nothing  more  than 
pump  underground  water  from  their  own 
land  and  thereby  let  down  the  plaintiff^s 
houses,  an  action  could  have  been  main- 
tained against  them.  PoppleweU  v.  Hod- 
kinaan  ^^looks  like,  and  has  generally  been 
regarded  as,  an  authority  that  no  action 
wiU  lie  in  such  a  case.  But  I  am  not 
satisfied  that  this  broad  question  can  be 
considered  as  finally  settled  by  that  or 
any  other  decision.  The  question  involves 
very  important  considerations.  Two  con- 
flicting rights  have  to  be  reconciled — 
namely,  the  right  to  support  and  the  right 
to  pump  water.  It  is  not  necessary  to 
decide  which  is  to  give  way  to  the  other. 
I  leave  the  question  where  it  is.  I  shall 
assume  in  the  defendants'  favour  that  an 
action  will  not  lie  for  damage  caused  by 
pumping  water  only.  They  have  done 
more,  and  what  they  have  done  is,  in  my 
opinion,  an  actionable  nuisance  at  common 
law.  If  this  point  is  decided  in  &vour 
of  the  plaintiff,  the  defendants  do  not 
quarrel  with  the  damages  assessed.  The 
only  case  I  know  of  in  which  the  legal 
consequences  of  cutting  through  quicksand 
have  been  considered  is  the  .^jnerican  case 
of  Cabot  V.  Kingman^^^  to  which  we  have 
been  referred.  The  Court  was  the  Supreme 
Court  of  Massachusetts,  and  the  major- 
ity of  four  to  three  Judges  adopted  the 
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conclttfiion  which  I  have  etzpFeased,  and  I 
oaimot  conclude  my  own  judgmeot  better 
than  bj  reading  what  I  there  find.  Chief 
Jastiee ' Field  said:  ^'Whatever  may  be 
true  of  percolating  waters,  we  think  that 
the  defendants  had  no  right  to  take  away 
the  soil  of  the  plaintiff  in  land  which  they 
had  not  taken  under  the  statutes,  and 
that  it  is  immaterial  that  the  soil  was 
removed  .  by  means  of  pumps  from  the 
trench  into  whidi  it  had  fiJlen  byits  own 
weight,  or  had  been  carried  by  percolating 
waters  We  are  unable  to  disfcinguish  the 
case  from  one  where  the  soil  flails  in  firom 
the  surface  in  consequence  of  an  excava- 
-tion  in  the  adjoining  land.  The  plaintiff, 
•if  the  IkkOto  be  as  he  offered  to  prove,  has 
>been  deprived  of  the  lateral  support  to 
his  land,  in  -  consequence  of  which,  the 
^quicksand  has  run  fjtom  under  the  sur&ce 
of  his  land  into  the  trench,  and  has  been 
iremoved  by  means  of  pumps,  and  this  has 
eaoaed  the  sur&ce  to  settle  and  crack.  It 
ms&  the  duty  of  the  defendants  to  prevent 
/this  in  some*  manner,  if  they  did  not  take 
'the  plaintiff's  land." 
'•  The  judgment  of  Mr.  Justice  North  is, 
in- my  opinion,  eorrect  on-  all  points,  and 
the  appeal  must  be  dismissed,  with  costs. 

«.  BiOBY,  Xi.J. — I  agree  entirely  with 
•what  haa  been  said  by  the  Master  of  the 
Holla  on  the  construction  of  the  Acts  of 
'Parliament,  and  have  nothing  to  add  on 
that  part  of  the  case.  I  agree  also  in  his 
<»nolusion  that  an  injunction  should  be 
granted'  against  darkening  the  plaintiff's 
ancient  lights.  .  I  will  oiSy  add  that  in 
my  opinion  the  Courts  ought  to  take  great 
icare  to  prevent  undertakera  with  statutory 
poweca  from  exceeding  those  powers,  and 
under  pretence  and  colour  thereof,  in 
effBot,  expropriating  landowners  whose 
lands  ajfe  outside  their  real  scope,  and  that 
this  ought  .to  be  a  leading  consideration 
when  the  question  of  remedy  by  injunc- 
tion or  damages  is  being  dealt  with. 

I  proceed  to  the  question  of  subsidence. 
It  IB  admitted  that  the  operations  of  the 
defendants  have  caused  a  subsidence  of 
the  surface  of  the  plaintiff's  land,  and 
that  the  sum  of  3401.  assessed  and  allowed 
by  the  learned  Judge  in  respect  of  the 
damage  thereby  done  to  the  buildings 
standing  thereon  ia  not  more  than  ought 


to  be^allowed  if ^ the  plaintiff  has  Acanae 
of  action*  The  dfifendwta».  however 
(while  admitting  the  damage  to  have  been 
occasioned  by  thBm,and  to  be&idy  repre- 
sented by  the  340^.),  say  that  there  is  no 
cause  of .  action .  against  thei^,  inasmuch 
as  thay  have  only  .done  what  Uiey  had  a 
right  to  do— that  is  to  say,. have  <Hily 
exercised  the  right  of  draining  their  .own 
BoH — ^and  they  rely  upon  the  case  of 
FappievM  v.  ffodkituon  ^^  aaan  authority 
covering  the  present  case,  and  decidiogin 
their  favour  the  point  in  disputa .  I  will 
deal  later  on  with  that  case  so  far  as 
appears  to  be  necessary  for  the  poiposes 
of  the  present  litigation ;  but  in  the.  first 
pkce  I  think  it  desirable  to  state  the 
material  conclusions  of  hict  at  which  I  hwre 
arrived  from  the  voluminousy  and  in  some 
points  contradictory,  evidence  to  which 
we  have  been  referred. 

It  is  common  ground  that  there  exists 
under  the  land  of  the  plaintiff  and  <^  the 
defendants,  and .  for  great  distances  aU 
round,  a  stratum  of  what  is  called  and 
well  known  as  '*  running  silt.''  The  ooa- 
tents  of  this  stratum  are  Uack  insoluble 
silt  and  water.  The  proportion  of  the 
water  to  the  silt  is  diflferentlj  estimated 
by  the  defendants'  witnesses^  who  go 
more  precisely  into  the  proportions,  than 
do  those  of  the  plaintiff.  The  extremes 
are  10  per  cent,  of  the  whole  aooording  to 
one  witness,  and  20.  per  cent,  according 
to  another— tthat  is  say,  one-tenth  <2 
water  to  nine-tenths  of  silt^or  one-fifth  of 
water  to  four-fifths  of  silt.  •  There  can, 
however,  be  no  doubt  that  tha  silt^grestly 
preponderates  over  the  water.  The  silt 
itself,  when  separated  entirely,  from  vater, 
consists  of  a  very  fine  powder^  of.  matter 
much  finer  than  ordinary  sea-sand,  and, 
indeed,  in  regard  to  fineness,  comparable 
to  flour  rather  than  sand.  In  the 
natural,  and  undisturbed  state  of  thiDgs 
the  materials  comprising  the  stratom  are 
in  a  state  of  equilibrium — that  is  to  say, 
there  is  no  movement  of  the  particles 
either  inter  at  or  together  in  mass.  This 
shews  that  the  epiuiet ''  running  "  is  not 
opposed  to  '*  stagnant,"  as  it  is  when 
applied  to  water.  The  silt  is,  in  &ct,  in 
normal  circumstances  stagnant,  and  the 
^ithet  *' running"  is  intended  only  to 
indicate  that  if  t£e  stratum  is  cut  the  silt 
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will  nm  through'  the  opening  made.  In 
the  state  of  equilibrium  the  -oomponent 
parts  of  the  Btratum  are  uniform  through- 
out. Hiere  is  no- sediment  of  silt  at  the 
bottom,  and  no  scum  at  the  top,  and  the 
-ffnater  is  found  in  equal  quantities  at  all 
parts  of  the  stiatnm.  Having  regard  to 
^e  relative  proportions  of  the  solid  and 
liquid  parts,  it  is  plain  that  the  expres- 
sion *'in  suspension''  used  by  some  of 
the  witnesses  and  by  the  learned 
-Judge  cannot  mean  that  the  silt  is  float- 
ing in  the  water.  ^  There  is  no  room 
-for  it  to  float.  The  water  is  rather 
held  by  the  silt.  In  o<^er  words, 
it  would  be  more  correct  to  describe  the 
oontents  of  the  stratum  as  wet  silt  than 
^JB  water  with  silt  in  it.  At  first  sight  it 
i^pears  almost  impossible  to  reconcUe  the 
estdmates  of  the  different  witnesses  as  to 
the  consistency  of  the  mixture.  They 
-vary  from  what  may  be  called  a  thick 
slime  to  what  would  be  more  like  the 
mud  at  the  bottom  of  a  dock  filled  with 
water^  though  such  mud  would  not  prob- 
acy have  the  physical  properties  of  run- 
ning silt.  To  a  certain  extent  the  dif- 
ference of  the  estimates  may  be  accounted 
for  by  difference  of  place,  and  perhaps  of 
weather ;  but  in  one  most  important  re- 
i^ect  there  is  praetical  unanimity.  The 
witnesses  both  of  the  plaintiff  and  defen- 
danta  concur  in  the  statement  that  when 
in  the  course  of  excavation  the  stratum  of 
running  silt  is  arrived  at  it  is  necessary 
to  take  the  greatest  precaution  to  seal  up 
the  stratum  by  a  dose  barricade — say,  of 
timber — ^which  shall  penetrate  to  a  depth 
greater  than  that  of  the  bottom  of  the 
stratum,  and  so  get  a  hold  of  the  sub- 
jacent day  or  other  substance  substan- 
tially impermeable  to  water.  If  this  is 
not  done,  the  materials  of  the  stratum 
will  justify  their  name  of  ''  running  silt " 
hy  actually  running  past,  through,  or 
under  the  attempted  barricade.  For  the 
purpose  of  building  a  wall  which  would 
surround  their  tank  the  defendants  had 
to  excavate  a  trench.  The  dimensions  of 
the  trench  on  its  outer  circumference 
were  those  of  a  circle  of  162  feet  diameter, 
and  therefore  a  little  over  500  feet  cir- 
cumference. Its  depth  was  about  37  feet, 
and  its  width  about  9  feet  6  inches.  The 
defendants' wikiesses  admit  that  inmaking 


thas'1»«nch  they  did  not^  and,  indeed, 
say  that  they  could  not,  prevent  ^le 
passage  tibrough  the  barricade  of  lacrge 
quantities  of  water  fixnn  the  circunyaeent 
stratum — ^namely,  the  running  silt  stratum 
— ^but  they  contend  that  they  efifectually 
sealed  that  stratum,  and  in  substance 
prevented  the  silt  itself  from  passing 
through  the  barricade.  The  onus  ci 
proving  that  the  substance  which  injured 
the  plaintiff's  building  was  due  to  drain- 
age only,  as  distingtdshed  from  a  with- 
drawal of  soil,  if  tlmt  would  in  law  be  an 
excuse,  is  entirely  upon  the  defendants. 
So  &r  as  the  case  depends  upon  the 
amount  of  silt  which  passed  the  barricade 
and  was  pumped  away  with  water,  I  con- 
tent myself  with  saying  that  I  am  not 
satisfied  that  they  have  discharged  the 
^nus  cast  upon  them.  The  -  evidence  on 
the  one  side  and  on  the  other  is  to  a  great 
extent  expert  evidence,  and  I  see  no  pre- 
ponderating testimony  on  the  side  of  tiie 
defendants.  [His  Lordship  examined  idie 
evidence  dealing  with  the  pumping  of 
silt,  and  continued:]  I  do  not  care  to 
pursue  this  part  of  the  case  further,  as  in 
my  judgment  there  can  be  no  doubt  that, 
whatever  might  be  true  as  to  what  got 
into  the  trench,  material  quantities  of  salt 
must  have  been  displaced  from  beneath 
the  land  of  the  plaintiff,  and  the  mischief 
done  to  the  houses  must  have  been  owing 
to  a  considerable  extent  to  the  act  of  the 
defendants  in  withdrawing*  soil  in  ^e 
form  of  silt  from  beneath  the  plaintiff's 
land.  I  agree  with  Mr.  Justice  Ncxth 
that  this  cannot  be  induded  within  any 
reasonable  meaning  of  the  word  '^  drain- 
ing," and  for  that  reason  the  case  cannot 
•&11  within  the  decision  in  PopplmffeU  v. 
Hodkinwn}^  Indeed,  I  do  not  think 
that  any  of  the  decisions  as  to  water  can 
apply  to  running  silt  such  as  is  found 
where  the  plaintiff's  and  defendants'  pro- 
perties come  together.  There  is  no  au- 
thority for  saying  that  there  cannot  be 
property  in  a  bed  of  running  silt.  Further 
than  that,  it  is  abundantly  clear  that  the 
physical  attributes  of  water  and  of  run- 
ning silt  are  altogether  different.  The 
latter  cannot  be  drained  to  an  indefinite 
distance.  Indeed,  one  of  the  defendants' 
witnesses  says  that  it  has  a  steep  hydraulic 
gradient,  meaning,  as  is  plain  from  the 
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rest  of  his  evidence,  that  if  the  stratum  is 
cut  across  and  left  open  the  water  will 
not  drain  out  of  it  except  for  a  compara- 
tively moderate  distance.  This  seems  to 
me  to  be  consistent  with  the  rest  of  the 
evidence,  and  to  bring  the  case  of  the  bed 
of  running  silt  more  near  to  the  case  of 
loose  soil  which  will  fall  down  when  the 
lateral  support  of  similar  soil  is  removed 
than  to  that  of  water  which  may  drain 
away  other  water  from  land  leagues  dis- 
tant from  the  place  where  operations  are 
being  carried  on. 

It  has  been  argued  that  the  case  of 
PoppleweU  V.  Hodkinaan  ^^  has  established 
the  rule  that  under  no  circumstances  can 
there  be  any  right  to  support  to  land  from 
water,  or,  in  other  words,  that  any  land- 
owner may,  by  operations  on  his  own  land, 
draw  away  water  not  flowing  in  a  defined 
stream  from  beneath  his  neighbour's  land, 
without  regard  to  the  consequences  which 
may  arise  to  that  neighbour.  Even  if 
that  were  so,  it  would  not  follow  that  a 
bed  of  running  silt  such  as  we  have  to  deal 
with  in  the  present  case  could  be  drawn 
•away ;  and,  in  my  judgment,  the  extreme 
logical  conclusion  from  the  proposition 
really  established  in  PoppleweU  v.  Hod- 
Mnaan  ^^  would  not  lead  to  such  a  result. 
That  case  has  no  application  to  the  present 
one,  and  I  do  not  therefore  intend  to 
express  a  final  judgment  as  to  the  exact 
interpretation  of  it,  though,  as  at  present 
.advised,  I  am  by  no  means  prepared  to  give 
it  so  £Ekr-reaching  an  effect  as  is  contended 
for. 

There  are  two  doctrines,  sufficiently 
indicated  by  the  maxims  Cujue  est 
•solum  ejus  est  usque  ad  inferos  and 
Sio  utere  tuo  ut  aUenum  ncn  IcedaSy 
which  have  to  be  considered.  These  doc- 
trines, driven  to  their  logical  extreme, 
.are  irreconcilable.  Some  practical  limita- 
tion of  one  by  the  other  has  to  be  arrived 
At.  The  first  doctrine  gives  everything 
below  the  surface  to  the  landowner ;  but 
it  has  been  settled  that,  by  reason  of  the 
second  doctrine,  he  cannot  take  away  his 
own  minerals  with  the  result  of  letting 
down  his  neighbour's  sur&ce,  or  ancient 
buildings  on  his  neighbour's  land,  to  the 
damage  of  that  neighbour,  without  being 
liable,  so  long  as  he  remains  in  possession 
of  the  chamber  from  which  the  minerals 


have  been  withdrawn,  to  an  action  by  that 
neighbour.  Here  is  one  plain  important 
limitation  of  the  landowner's  right. 
PoppleweU  V.  Hodkinson  ^^  seems  to  me 
to  be  a  corresponding  limitation  of  the 
right  which  a  neighbour  would  have  if 
the  second  doctrine  were  driven  to  its 
extreme  logical  conclusion.  If  with  re- 
gard to  a  swampy  tract  of  land  it  were 
held  that  no  man  could  drain  his  own 
soil  because  by  so  doing  he  would  also 
drain  his  neighbour's,  and  so  let  down 
the  surface,  the  ordinary  beneficial  enjoy- 
ment of  the  land  would  be  impossible 
without  agreement  by  all  the  landowners 
affected,  and  the  rule  would  be,  *^  Once  a 
morass,  always  a  morass."  It  is  against 
this  extreme  logical  result  that  I  am  dis- 
posed to  consider  the  decision  in  Popple- 
weU V.  HodJcinson^^  to  be  directed. 
Having  come  to  the  conclusion  that  in 
such  a  case  as  that  before  the  Court  there 
was  no  natural  right  on  the  part  of  the 
plaintiff  to  prevent  his  neighbour  from 
draining  his  land  for  ordinary  uses  that 
might  be  foreseen  (including,  under  the 
circumstances  of  the  particular  case,  the 
obtaining  of  proper  foundation  for  sub- 
stantial buildings),  although  the  result 
might  be  to  let  down  the  plaintiff's  sur- 
face in  its  natural  condition,  the  con- 
clusion was  not  altered  by  the  fiict  that 
two  or  three  years  before  action  the 
plaintiff  had  chosen  to  build  small  houses 
on  the  insecure  foundation  of  his  own 
swampy  soil.  The  Court  recognised  the 
possibility  of  such  a  right  as  that  claimed 
by  the  plaintiff  being  conferred  by  grant, 
express  or  implied,  which,  in  my  jndg^ 
ment,  involves  the  conclusion  that  when 
support  to  buildings  from  water  is  enjoyed 
for  twenty  years,  the  right  to  it  beoomes 
absolute.  In  the  present  case  the  houses 
damaged  had  been  built  for  considerably 
more  than  twenty  years  when  the  support 
was  withdrawn  from  them ;  and,  according 
to  the  principle  enunciated  by  the  Court 
in  PoppleweU  v.  Hodkinson,^^  the  defen- 
dants would  not  have  been  acting  within 
their  right  even  if  their  operations  had 
been  confined  to  sur&ce  drainage  of 
water. 

The  other  cases  relied  upon  appear  to 
me  quite  insufficient  to  support  the  ex- 
tensive operation  sought  to  be  attributed 
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to  PoppleweU  v.  Hodkinaon^^^  and  in 
my  judgment,  several  of  them,  if  closely 
examined,  tend  to  confine  greatly  its 
operation.  As,  however,  I  do  not  think 
that  PoppleweU  v.  Hodkinaon  ^^  applies  to 
this  case,  I  abstain  from  discussing  the 
\  referred  to. 


Vaughan  Williams,  L.J. — In  my 
judgment  the  &ct8  proved  in  this  case 
are  not  such  as  to  justify  the  conclusion 
that  the  defendants  have  caused  a  sub- 
sidence of  the  plaintiff's  land  otherwise 
than  by  a  withdrawal  of  the  support 
given  to  the  land  by  underground  water, 
-which  withdrawal  resulted  from  the  law- 
ful dealing  by  the  defendants  with  their 
own  land.  Mr.  Justice  North  found  as  a 
fiictthat  the  stratum  in  question  consisted 
of  water  and  silt  mechanically  suspended 
in  the  water,  and  that  the  two — that  is, 
the  water  and  the  silt — escaped  together 
to  a  considerable  extent.  He  says  if 
there  had  been  no  water,  but  silt  alone,  it 
(the  silt)  would  have  been  part  of  the 
stratum  by  which  the  surface  of  the 
plaintiff's  land  on  which  the  buildings 
stood  was  supported ;  and  that  when  the 
water  was  withdrawn,  taking  as  it  must 
have  taken  (and  as  Mr.  Justice  North 
finds  it  did  take)  silt  with  it,  there  was  a 
subtraction  not  merely  of  water,  but  of 
what  was  substantially  water  plus  silt. 

Upon  this  finding  in  fact  I  do  not 
think  that  any  subsidence  of  the  plaintiff's 
land  has  been  caused  by  the  withdrawal 
by  the  defendants  of  eolt,  or  any  other 
land  support.  I  do  not  think  that  the 
silt  suspended  in  water  did,  in  £eu^,  or 
could,  afford  any  support  to  the  plaintiff's 
land.  I  think  that  the  subsidence  would 
equally  have  occurred  if  the  "runner" 
fence  erected  by  the  defendants  had  been 
of  such  a  character  that  no  silt  or  sand, 
but  water  only,  covld  have  passed  through 
it.  I  think  that  the  particles  of  silt  or 
sand  merely  operated  to  reduce  the 
quantity  of  water  necessary  to  constitute 
water  a  support,  but  that  it  was  the  water 
alone  which  afforded  the  support.  No 
doubt  less  water  was  required  by  the 
exclusion  or  displacement  of  water  by  the 
presence  of  the  silt  or  sand ;  but,  in  my 
opinion,  it  was  nevertheless  the  water 
which,  held  together  by  every  part  of  the 
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superincumbent  stratum  as  well  as  by 
the  impervious  curve  of  clay  which  con- 
tained the  water  constituted  the  support. 
Water  in  such  a  position  is  in  effect  an 
incompressible  solid  mass.  In  such  a 
state  of  things  I  should  expect  the  mere 
withdrawal  of  the  vertical  pressure  of  the 
defendants'  land  upon  water  immediately 
subjacent  to  their  land,  which  water  was 
part  and  parcel  of  a  continuous  body  of 
water  extending  under  both  the  defen- 
dants' land  and  the  plaintiff's,  to  cause  a 
withdrawal  of  some  of  the  water,  and 
consequently  of  the  support  of  the  surface 
at  the  former  level.  If  the  defendants 
are  under  obligation  not  to  withdraw  this 
vertical  pressure,  the  obligation  can  hardly 
be  described  as  an  obligation  to  afford 
lateral  or  subjacent  support.  It  is  a 
withdrawal  of  vertical  pressure.  I  think 
that  the  water  with  silt  or  sand  in  sus- 
pension had  all  the  qualities  of  water,  and 
that  it  was  the  effect  of  the  defendants^ 
workings  on  the  mixture  in  respect  of  its 
characteristics  as  water  which  caused  the 
subsidence  of  the  land.  I  doubt  whether 
any  quantity  of  running  sand  could,  so 
long' as  it  continued  to  be  running  sand 
intermixed  with  water,  afford  otherwise 
than  as  a  liquid  any  support  to  the  super- 
incumbent land  stratum;  and  the  liquid 
in  the  present  case  was,  on  the  finding  or 
Mr.  Justice  North,  subterranean  water 
with  silt  or  sand  in  suspension.  The  siltr 
or  sand  in  the  present  case,  at  all  events, 
was  not  dry,  and  there  is  no  evidence 
as  to  whether  when  dry  it  would  continue 
to  run  under  pressure,  or  be  in  any  sense 
running  sand.  It  certainly  would  not, 
unless  accompanied  by  water^  rise  above 
the  level  at  which  it  was  ejected  by  the 
pressure,  as  this  sand  is  said  to  have  done 
at  Hull  docks,  and  as  the  plaintiff  sug- 
gests it  did  under  the  toes  of  t  he  "  runners  '* 
in  this  case. 

In  the  foregoing  observations  I  have 
accepted  the  conclusion  in  fact  of  Mr. 
Justice  North  as  to  the  nature  of  the 
stratum.  There  are  difficulties  in  accept- 
ing this  conclusion  as  strictly  accurate, 
for  in  pure  water  sand  could  (in  the 
absence  of  motion)  only  be  held  in  sus- 
pension if  the  specific  gravity  of  the  sand 
and  water  were  equal;  but  even  if  one 
rejects    the    evidence    of  the  plaintiff's 
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expert  witnesses,  which  Mr.  Justice  North 
seems  to  have  accepted,  as  to  the  nature 
of  the  stratum,  as  unreliable,  yet  it  seems 
to  me  that  the  silt  or  sand  must  either 
have  been  deposited  by  gravity  beneath 
the  water  (and  some  of  the  evidence 
points  to  this),  or  the  particles  of  sand 
must  have  so  rested  on  one  another  as  to 
leave  interstices  admitting  of  the  pre- 
sence of  water ;  but,  whichever  of  these 
is  the  proper  conclusion,  it  seems  to  me 
equally  to  follow  that  it  was  the  with- 
drawal of  the  water  which  caused  the 
subsidence.  [His  Lordship  then  referred 
to  the  evidence  of  certain  of  the  wit- 
nesses, which,  he  remarked,  was  some- 
what contradictory,  and  continued :]  The 
result  is  that,  in  my  judgment,  the 
evidence  establishes  that  the  subsidence 
of  the  plaintiff's  land  has  been  caused 
merely  by  the  withdrawal  of  water  sup- 
port, produced  by  excavations  by  the 
defendants  on  their  own  land. 

This  state  of  things  raises  the  question 
whether  there  is  by  the  common  law  an 
obligation  not  so  to  deal  with  land  as  to 
withdraw  water  support  of  the  surfiau^e 
of  land  owned  by  others ;  or,  to  state  the 
question  conversely,  whether  th«ce  is  a 
right  to  water  support  for  land.  Now, 
in  my  judgm^it,  the  case  of  Poppkwell 
V.  Hodkinaon  ^^  is  a  clear  authority  that 
there  is  no  such  obligation  and  no  such 
right.  That  was  a  case  in  which  the  snb- 
sid^ice  was  caused  by  ezcavationa  made 
to  a  great  depth  for  the  purpose  of  the 
foundations  of  a  church  about  to  be  built  xxl> 
wet  and  spongy  land  which  let  down  the 
plaintiff's  cottages  built  on  adjoining  land 
of  the  same  character.  The  result  of  the 
eslcavations  was  that  the  plaintiff's  land 
was  drained,  and  subsided,  and  thehmwes 
built  on  it  wena  cracked  and  injured.' 
The  land  would  have  subsided  even  if  no 
buildings  had  been  erected  on  it.  The 
Court  held  that  no  action  would  lie. 
Chief  Justice  Gockburn  in  the  couse  of 
the  argument  said :  '*  What  right,  inde« 
pendently  of  the  principle  that  'no one 
can  derogate  from  his  own  grant,'  can  a 
man  have  to  prevent  an  adjoining  owner 
draining  his  own  land  1  If,  in  the  pro- 
cess, the  adjoining  owner  subtracts  under- 
ground water  from  his  neighbour,  can  that 
alone  give  a  cause  of  action  ?  "     In  his 


judgment  the  Chief  Justice  says:  ^Al- 
though there  is  no  doubt  that  a  man  has 
no  right  to  withdraw  from  his  neighbour 
the  support  of  adjacent  soil,  there  is 
nothing  at  common  law  to  prevent  his 
draining  that  soil,  if^  for  any  reason  it 
becomes  necessary  or  convenient  for  him 
to  do  so."  And  the  rest  of  the  judgment 
consists  merely  of  a  negation  of  a  conten- 
tion on  behalf  of  theplfuntiff  that  the  fiact 
that  the  land  of  the  plaintiff  had  been 
sold  and  conveyed  to  him  by  the  grantor 
for  building  purposes,  and  that  the  grantor 
took  a  covenant  from  the  grantee  that 
buildings  should  be  erected  of  a  sufficient 
value  to  secure  the  chief  rent,  raised  an 
implied  condition  that  the  grantcnr  would 
not  drain,  and  that  there  was  an  obliga- 
tion on  him,  and  those  who  claimed 
through  him,  only  to  drain  to  such  an 
extent  as  the  nature  of  the  building  to  be 
erected  rendered  safe  and  desirable.  There 
is  nothing  else  in  the  judgment,  which 
was  a  judgment  of  the  Court  of  Exchequer 
Chamber,  to  which  Justices  Keating, 
Lush,  Hannen,  and  Brett  were  parties. 
It  is  quite  true  that  in  the  Court  of 
Exchequer  the  judgment  was  put  on  two 
grounds — ^first,  that  the  defendant  was 
entitled  to  make  the  excavation  whidi 
caused  the  damage  complained  of;  and 
secondly,  that,  even  assuming  that  the 
plaintiff  would  prima  facU  have  had  a 
right  to  the  support  of  underground 
water,  he  could  not,  under,  the  circum- 
stances of  the  case,  recover.  He  had 
built  his  cottages  without  taking  any  pre- 
cautions to  ma^  his  land  £t  to  bear  them, 
and  was  therefore  not  in  a  position  to 
complain  of  the  defendant's  act.  It  seems 
to  me,  moreover,  that  the  dedaion  that 
there  is,  irrespective  of  grant,  no  right  of 
support  to  land  from  underground  water 
is  consistent  with  all  the  English  eases, 
and  right  in  principle. 

The  English  authoritieB  practically 
begin,  I  think,  with  AcUm  v.  Blunddl,^ 
for  I  do  not  think  that  there  is  anything 
decided  in  Lonadale  v.  LUUedak^^  whidi 
really  affects  the  question.  In  AeUm  v. 
BhmdeU  ^'  the  action  was  by  idie  owner  of 
land  through  which  water  flowed  in  a  sub- 
terraneous course,  and  it  was  held  that  he 
had  no  interest  in  it  which  would  enable 
him  to  maintain  an  action  against  a  land- 
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owner  who,  in  carrying  on  mining  opera- 
tions, drained  away  water  from  the  plain- 
tifTs  land  and  laid  his  well  dry.     There 
was  no  claim  for  damage  for  subsidence  of 
the  plaintiff's  land  caused  by  the  with- 
drawal of  the  water  by  the  defendant's 
operations  on  his   own  land;    but  Mr. 
Cowling,  the  counsel  for  the  plaintiff,  in 
his  argument  urged  that  if  there  was  an 
absolute  right  for  a  landowner,  by  opera- 
tions on  his  own  land,  to  al^ract  sub- 
terraneous water  from  the  land  of  another 
landowner,  there  would  be  no  liability, 
although  the  neighbour's  land  shotdd  sink 
in  consequence  of  the  water  being  ab- 
stracted from  under  it.     Chief  Justice 
Tindal,  at  the  conclusion  of  his  judgment, 
said   *'that  the  person  who   owns    the 
surface  may  dig  therein,  and  apply  all 
th&t  is  there  found  to  his  own  purposes  at 
his  free  will  and  pleasure;  and  that  if,  in 
the  exercise  of  such  right,  he  intercepts 
or  drains  off  the  water  collected  from 
underground  springs  in   his  neighbour's 
well,   this  inconvenience   to   his    neigh- 
bour   falls    within     the    description     of 
dam/fium  absque  injuria^  which    cannot 
become    the    ground    of  action."      The 
Chief  Justice  (notwithstanding  the  argu- 
ment of  Mr.   Cowling)  does  not  except 
from  his  statement  of  the  general  right  of 
a  landowner  by  digging  in  his  own  land 
to  abstract  underground  water  from  his 
neighbour's  land  the  case  where  by  such 
abstraction  he  withdraws  water  support- 
ing his  neighbour's  land.    Moreover,  when 
discussing    the    question   why    the    law 
governing    streams    flowing    in    natural 
course  near  the  surface  of  land  should  be 
different  from  the  law  relating  to  under^ 
ground  water,  he  points  out  that  there  is 
no  limit  of  space  within  which  the  claim 
of  ri^t  to  an  underground  spring  can  be 
confined,  and  that,'  in  the  case  before  them, 
the  nearest  coal  pit  was  at  a  distance  oi 
half  a  mile  from  the  well,  and  it  was 
obvious  that  the  law  must  equally  apply 
if  there  was  an  interval  of  many  miles. 
This  reasoning  of  the  Chief  Justice  seems 
equally  cogent  when  the  result  of  the 
abstraction  of  the  underground  water  is 
to  withdraw  the  support  of  water  from 
neighbouring  land.     When  the  result  of 
digging   is    to    withdraw    land  support, 
whether  subjacent  or  lateral,  from  neigh- 


bouring land,  the  probability  of  a  subsi- 
dence of  the  neighbouring  land  is  more  or 
less  obvious,  and  there  is  a  practical  limit 
of  space  within  which  a  landowner  should 
know  that  he  cannot  dig  without  risk  of 
letting  down  his  neighbour's  land  ;  but  he 
cannot  tell  at  what  distance  the  digging 
on  his  own  land  may  operate  to  drain  the 
underground  springs  on  land  of  other 
landowners,  neither  does  he  know  what 
underground'  springs  there  are,  nor  where 
they  are  situate.  The  passage  which  I 
have  cited  from  the  judgment  of  Chief 
Justice  Tindal  is  cited  with  approval  in 
the  opinion  of  the  Judges  which  was  acted 
on  by  the  Houde  of  Lords  in  Chasetnore  v. 
Richards.^'' 

This  leads  me  to  consider  the  case  of 
Chcuwmorev,  Riekarda}'^  The  action  was 
by  a  landowner  and  millowner  for  the  loss 
of  the  use  of  a  stream  chiefly  supplied  by 
percolating  underground  water  not  run- 
ning in  any  defined  stream  which  resulted 
from  the  digging  by  an  adjoining  owner 
of  land  of  an  extensive  well  for  the  use  of 
the  inhabitants  of  the  district.  •  It  was 
held  that  he  had  no  right  of  action.  The 
action,  therefore,  was  for  preventing  ih» 
flow  of  the  percolating  water  into  a  stream 
flowing  through  the  plaintiflTs  land,  a 
different  thing,  no  doubt,  altogether  from 
abstracting  underground  and  practically 
stagnant  water  from  the  land  of  another ; 
but,  although  the  case  was  one  of  a  com- 
plaint of  intero^tion  and  diversion*,  and 
not  of  abstraction,  of  imdei^^und  wat^r, 
and  depended  largely  on  the  right  -  to  the 
flow  on  to  the  plaintiff's  land  of  water 
which  in  no  sense  could  be  said  to  be  the 
property  of  the  plaintiff  till  it  arrived  at 
his  land,  yet  the  unanimous  opinion  of 
the  Judges  and  the  opinions  of  the  indi- 
vidual law  Lords  all  seem  to  me  to  recognise 
the  right  of  a  landowner  to  deal  with 
underground  water  not  running  in  a  de* 
fined  stream  as  he  chooses,  and  his  *  free- 
dom from  liabiUty  if  he  by  dealing-with  it 
deprives  the  neighbouring  land  of  the  per- 
colating water  under  it.  The  case  of  New 
River  Co,  v.  Johnson  [i860]**  shews  clearly 
that  the  principle  of  Ohctaemore  v. 
Rioharda  ^^  applies  not  only  to  the  case  of 
interception  or  diversion  of  percolating 
water,  but  also  to .  the  abstraction  of 
(44)  29  L.  J.  M.C.  93;  2  E.  dc  E.  435. 
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water  whether  percolating  or  abeady  col- 
lected in  a  well — applies,  that  is,  to  all 
underground  water,  except  that  flowing 
in  a  defined  stream.  And,  as  pointed  out 
by  Lord  Justice  Cotton  in  BaUard  v. 
Tomlinson^^^  the  effect  of  Cheuemore  v. 
Richarda  ^^  is  that  every  man  has  a  right 
to  take  all  the  underground  water  going 
in  no  definite  channel  which  he  can  find 
in  his  own  land,  notwithstanding  that  the 
effect  of  his  doing  so  may  be  that  his 
neighbour  will  have  no  underground  water 
in  his  own  land,  or  that  the  stream  which 
he  owns  will  be  diminished  in  consequence 
of  the  underground  water  not  coming 
into  that  stream  ;  and  that  the  owner  of 
land  has,  as  a  natural  incident  to  his 
ownership,  a  right  to  avail  himself  of  that 
incident  to  whatever  extent  he  chooses, 
even  though  the  consequence  may  be  that 
he  takes  not  only  the  water  which  at  first 
was  under  his  property,  but  all  the  ad- 
joining water  which  would  by  natural 
force  come  under  his  land  when  he  has 
taken  that  which  was  there  in  the  first 
instance. 

The  only  case  that  was  relied  on  as  in 
any  way  contravening  the  proposition  laid 
down  in  BaUard  v.  Tomlinson  ^^  as  to  the 
effect  of  Chctaemore  v.  Rijchcarda^^'^  is  Grand 
Junction  Canal  v,  Shtigar  '^ ;  but  I  do  not 
think  that  that  case,  if  care^lly  looked  at, 
in  any  way  contradicts  BaUard  v.  Tondin- 
son  ^^  or  the  explanation  of  Chaaemore  v. 
Rkhaards  ^^  given  in  the  judgments  in  that 
case.  Gra/nd  Junction  Canal  ▼.  Shugar  ^^ 
is  not  well  reported  in  the  Law  Reports, 
I  think  that  ^  the  longer  report  in  the 
Law  Times  is  looked  at  it  is  tolerably  clear 
that  Lord  Hatherley  treated  the  case  as 
one  in  which  there  was  a  direct  tapping 
of  an  overground  stream  flowing  in  a 
defined  channel,  and  not  merely  a  with- 
drawal of  percolating  underground  water 
indirectly  affecting  the  overground  stream. 
The  observations  and  fin£ngs  of  Lord 
Hatherley  as  to  the  constant  correspond- 
ence of  the  levels  of  the  water  in  the 
stream  and  the  defendant's  sewer,  the 
level  of  the  water  in  which  sewer  varied 
by  reason  of  a  leak  in  the  sewer,  shew  that 
that  was  his  view.  I  doubt  whether  Lord 
Hatherley  really  used  the  expression 
'^  support "  of  water.  I  observe  that  the 
word  that  he  is  made  to  use  in  the  Law 


Times  report  is  "  supply,"  and  not  "sup- 
port." The  idea  of  the  support  of  water 
by  water  seems  to  me  inconsistent  with 
the  unity  of  water,  and,  whichever  report 
is  taken,  I  think  that  the  true  effect  of 
the  judgment  in  Grand  Junction  Canal  v. 
Shugar,^  as  being  a  decision  that  on  the^ 
fistcts  of  that  case  there  was  a  withdrawal 
directly  of  water  from  a  defined  channel^ 
is  indicated  by  the  following  passage 
which  appears  in  both  reports :  "  I  do 
not  think  Chasemare  v.  Riehards^^'^  or 
any  other  case,  has  decided  more  than 
this,  that  you  have  a  right  to  all  the 
water  which  you  can  draw  finom  the  differ- 
ent sources  which  may  percolate  under- 
ground ;  but  that  has  no  bearing  at  all 
on  what  you  may  do  with  regard  to  water 
which  is  in  a  defined  channel,  and  which 
you  are  not  to  touch.  If  yon  cannot  get 
at  the  underground  water  without  touch- 
ing the  water  in  a  defined  sur&oe 
channel,  I  think  you  cannot  get  at  it 
at  all." 

Mr.  Justice  North  in  Brailford  Corpora- 
tion V.  Pickles,^^  in  dealing  with  Grand 
Junction  Canal  v.  Shugar ^^  says :  "  But,, 
as  I  read  that  case,  it  was  one  in  which 
subterranean  water  had  passed  into  k- 
defined  channel,  from  which  it  was  sub- 
sequently abstracted,  and  in  that  respect- 
it  differs  from  the  present  case";  and  th^ 
judgments  of  Lord  Herschell  and  Lord 
Justice  Lindley  in  the  same  case  seem  to 
me,  in  effect,  to  affirm  this  view  of  tha 
meaning  of  the  decision  in  Chrand  Junc- 
tion dmal  V.  Shugar,^ 

In  Rigby  v.  Bennett  '^  I  do  not  think 
any  question  of  right  of  water  support 
was  raised ;  but,  even  assuming  that  the 
&ctB  admitted  of  such  a  question  being 
raised,  the  plaintiff*  did  not  base  his  claim 
to  support  on  any  common-law  right,  but 
on  implied  grant  or  obligation  arising 
fi:om  tjie  £act  that  the  corporation  (the 
predecessors  in  title  of  the  defendant) 
sold  to  the  plaintiff  on  the  terms  that  he 
should  build  the  house  which  he  did 
build,  and  therefore  could  not  so  deal  with 
the  land  which  they  kept  as  to  let  down 
the  house,  as  this  would  be  to  derogate 
fix)m  their  own  grant.  The  argument  of 
counsel  for  the  plaintiff  in  this  case  was 
based  entirely  upon  the  interlocutory 
observations  of  Jessel,  M.R.y  in  Rigby  v. 


Digitized  by 


Google 


¥0L.  68.] 


CHANCERY  DIVISION. 


473 


JoBDESON  V.  Sutton,  Southgoatbs,  and  Dbyfool  Gas  Co.,  App. 


B^nneU  ^^:  "A  man  generally  may  drain 
4ii8  own  land  and  may  make  excavations 
on  his  own  land,  but  if  he  is  debarred 
from  doing  one  to  the  prejudice  of  the 
grantee,  why  may  he  do  the  other  T' 
This,  no  doubt,  was  intended  as  a  criticism 
on  the  decision  in  Fopplewell  v.  Hodkin- 
^8on,^^  but  it  is  merely  an  interlocutory 
observation,  and  it  seems  do  me  that  in 
•addition  to  the  answer  given  by  counsel 
based  on  Ohaaemore  v.  Richards  '^  there 
are  other  reasons  why  a  distinction  should 
be  drawn  between  the  withdrawal  of 
water  and  the  withdrawal  of  land  support. 
The  question  of  the  right  of  water  support 
was  also  raised  in  Shdf&r  v.  City  of 
Lonion  HUdric  LighHng  Co.^^^  and  Mr. 
Justice  Kekewich  decided  in  favour  of 
the  right.  PopplewdL  v.  Hodkinaon^^ 
was  cited  to  him,  but  he  did  not  in  any 
way  question  the  effect  of  that  case  as 
deciding  against  the  common-law  right, 
for  he  says :  "  The  case  cited  on  this  point 
is  Fopplewell  v.  Hodkinaon,^^  but,  as  was 
pointed  out  by  Mr.  Warmington,  that 
case  does  not  depend  on  grant.  Here  I 
have  a  case  of  grant." 

The  three  cases  of  Grand  Junction 
CanaZ  v.  Shugar,^^  Higby  v.  BenneU^'^^  trnd 
Shelf  er  v.  City  of  London  Electric  Lighting 
CoJ^^  are  the  only  cases  which  cx)unsel 
relied  on  as  inconsistent  with  PoppleweU 
V.  Ifodkineon,^^  assuming  it  to  decide,  as 
I  think  it  clearly  does,  that  there  is  no 
right  of  support  by  water.  Further,  there 
is  no  case  in  which  the  right  of  support 
from  water  has  ever  been  affirmed.  If 
the  right  existed,  one  would  have  thought 
that  in  the  vast  mining  operations  in  this 
country  it  must  not  infrequently  have 
been  infringed,  and  yet  there  is  no  trace 
of  a  successful  action  for  the  infringement 
of  such  a  right.  In  the  case  of  the  with- 
drawal of  water  support  of  the  surfeuse  of 
one  property  by  dealing  with  subterranean 
water  subjacent  to  another  property,  the 
owner  so  dealing  with  water  under  his 
own  land  is,  apart  from  some  obligation 
to  afford  support  to  adjoining  land,  apart, 
that  is,  from  some  natural  or  conventional 
servitude,  entitled  to  excavate  his  own 
land  in  the  manner  in  which  he  deems 
most  convenient  and  beneficial  to  himself, 
although  the  natural  consequence  may  be 
that  some  prejudice  will  accrue  to  the 
Vol.  68.— Chanc. 


owner  of  the  adjoining  land.  This  is  an 
incident  of  the  ownership  of  land,  that' 
the  owner  should  be  entitled  to  dig  it, 
even  though  digging  it  may  prejudice  his 
neighbour's  land.  To  limit  this  right, 
there  must  be  in^posed  upon  the  land 
either  some  natural  servitude  or  circum- 
stances raising  an  inference  of  a  grant  to 
the  owner  of  other  lands  of  a  right  re- 
stricting the  full  use  by  the  grantor  of 
his  own  land.  The  case  of  Smith  v. 
JSCenrick  [l849]  ^^  is  a  striking  affirmation 
of  this  incident  of  the  ownership  of  land. 
The  plaintiff  there  complained  of  the 
influx  and  not  of  the  withdrawal  of  sub- 
terranean water,  and,  in  effect,  the  Court 
held  that  if  a  landowner  by  lawful  digging 
on  his  own  land  permits  a  larger  quantity 
of  water  than  theretofore  to  flow  on  to  the 
adjoining  land,  he  is  not  liable  to  be  sued 
by  the  owner  of  the  land  on  to  which  the 
water  has  flowed ;  and  if  it  be  true  that  a 
man  who  by,  say,  an  improved  system  of 
drainage,  causes  an  excess  of  water  to 
flow  upon  the  lands  of  his  neighbour  upon 
a  lower  level  is  not  liable  to  an  action,  it 
would  be  curious  if  a  man  who  by  an 
improved  system  of  drainage  causes  a 
deficiency  of  water  on  his  neighbour's  land 
should  be  liable  to  action.  In  &ct,  Chaee- 
more  v.  Eicharda  ^^  is  an  authority  to  the 
contraiy,  so  far  as  merely  causing  defi- 
ciency is  concerned ;  but  it  is  said  that  an 
action  will  lie  if  the  causing  the  deficiency 
of  water  resulte  in  a  withdrawal  of  sup- 
port afforded  by  subjacent  water  to  the 
surfiEU^e  of  neighbouring  land.  This  in  a 
case  where  the  act  complained  of  is  that 
a  man  by  draining  his  own  has  drained 
his  neighbour's  laind,  is  to  assert,  not  a 
right  to  the  support  of  surface  land  by 
water  situate  in  land  laterally  adjoining, 
but  a  right  of  support  of  water  by  water, 
which  is  to  ignore  the  unity  of  water. 

The  reasoning  upon  which  the  claim  to 
water  support  for  the  surface  of  land, 
whether  by  subjacent  water  or  by  water 
laterally  adjacent  to  subjacent  water  (in 
other  words,  by  a  body  of  water  subjacent 
to  two  properties),  is  based  is  upon  a 
general  proposition  that  land  must  have 
the  support  of  the  subjacent  and  laterally 
adjacent  strata  to  whatever  extent  the 
presence  of  those  strata  is  requisite  for  its 
(45)  18  L.  J.  C.P.  172;  7  0.  B.  616. 
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stability,  and  it  is  said  that  this  reasoning 
applies  equally  whether  the  stratum  con- 
sists of  soil  or  partly  of  soil  and  partly  of 
water ;  but  it  seems  to  me  that  the  right 
of  support  by  water  to  soil  does  not  depend 
upon  the  same  considerations  as  the  right 
of  support  by  soil.  I  say  this  quite  apart 
from  the  difficulty  of  applying  the  term 
'*  support ''  at  all  in  the  case  of  a  body  of 
water  lying  under  two  properties,  and  a 
complaint  of  a  withdrawal  of  water  sup- 
port by  the  flow  occasioned  by  tapping 
the  water  on  the  adjoining  land.  It  is  to 
be  remembered  that  the  right  of  support 
from  adjoining  property  is,  in  all  cases,  an 
exception  from  or  Hmite^tion  of  that  inci- 
dent of  the  ownership  of  land  which 
entitles  a  man  to  deal  with  his  land  in  the 
manner  most  beneficial  to  himself — ^that 
the  line  between  incidents  of  ownership 
and  the  exception  in  fietvour  of  neighbour^- 
ing  owners  must  be  drawn  in  accordance 
with  the  convenience  of  the  community. 
To  lay  down  a  general  rule  that  there  is  a 
right  to  have  soil  supported  by  neighbour- 
ing soil  is  to  lay  down  a  rule  which  gene- 
rally will  not  interfere  to  any  considerable 
extent  with  the  beneficial  enjoyment  of 
the  servient  tenement.  The  right  of  sup- 
port from  neighbouring  soil  which  the 
iconvenience  of  society  requires  that  land- 
owners should  enjoy  and  accord  inter  se  is 
a  right  which  generally  will  not  be  invaded 
unwittingly,  for  the  subsidence  of  neigh- 
bouring land  which  results  from  digging 
or  excavation  by  the  owners  of  adjacent 
land  can  genemlly  be  predicted.  The 
obligation  of  a  landowner  to  afford  sup- 
port is  therefore  definite  and  limited,  but 
an  obligation  not  to  withdraw  water 
support  from  under  your  neighbour's  land 
by  digging  or  excavation  in  your  own 
Jand  is  an  obligation  which  may  well  be 
unwittingly  contravened.  It  cannot  be 
predicted  with  any  certainty  what  effect 
the  withdrawal  of  water  from  under 
neighbouring  land  may  have  on  the 
maintenance  of  the  level  of  its  sur&ce, 
and  especially  will  this  be  difficult  to  pre- 
dict in  cases  where  the  support  afforded 
by  water  only  consists  in  the  maintenance 
by  the  equal  pressure  of  the  water  of  the 
soil  subjacent  to  the  surface  in  a  state  of 
.equilibrium.  It  is  practically  impossible 
in  such  a  case  to  predict  at  what  point 
or   at  what  distance  the  withdrawal  of 
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the  equal  pressure  of  the  water  may 
cause  motion  or  subsidence  in  the  soil 
previously  affected  by  water  pressure. 
I  do  not  accept  any  more  than  Mr. 
Justice  North  did  the  theory  that  the 
draining  of  the  land  nearest  the  point 
where  the  water  is  drawn  off  converts 
the  drained  land  into  an  impervious  wall, 
and  thus  limits  the  area  of  the  with- 
drawal of  water  support.  To  affirm  the 
right  of  support  is  to  affurm  that  no  land 
can  be  drained  or  well  or  trench  dug 
without  the  risk  of  an  action  for  letting 
down  the  sur&ce  of  neighbouring  land.  I 
cannot  persuade  myself  that  such  a  right  is 
for  the  interests  of  society  or  essential  to 
the  beneficial  ownership  of  land,  and  if  the 
right  is  based  upon  an  implied  grant 
supposed  to  be  made  when  lands  belong- 
ing to  one  proprietor  were  divided  by  him 
between  two  or  more  other  persons,  it 
seems  going  very  &r  to  invent  obligations 
in  respect  of  unknowable  and  changing 
subject-matter  like  undei^ground  water. 
If  it  is  said  that  the  case  in  which  serioos 
damage  will  accrue  from  drainage  to  the 
surface  of  land  in  its  natural  condition 
without  buildings  upon  it  are  few  and  &r 
between,  I  would  answer  that,  although 
the  right  to  the  support  of  land  with 
buildings  on  it  is,  by  the  dedsion  in 
DaUon  v.  Angu8,^^  held  to  be  a  prescrip- 
tive right,  yet  it  is  a  right  so  easily  gained, 
and  the  cases  are  so  frequent  in  which 
land  would  have  subsided  equally  though 
no  buildings  had  been  erected  on  it,  that 
it  is  impossible  to  treat  the  liability  of 
landowners  for  the  withdrawal  of  water 
support  as  a  small  matter. 

On  the  whole,  I  think  that  both  the  de- 
cided cases  and  the  reason  of  the  thing 
negative  the  right  of  support  by  water, 
and  this  conclusion  is  fortified  by  the 
absence  of  any  affirmation  of  such  a  right 
in  the  English  authorities  and  text-books, 
and  by  the  terms  in  which  the  right  of 
support  is  dealt  with  in  the  Roman  law. 
I  think,  therefore,  that  the  defendants 
should  succeed  as  to  so  much  of  the  case 
as  claims  damages  in  respect  of  the  subsi- 
dence. 

As  to  the  claim  for  obstruction  of 
light,  there  is  to  this,  as  also  to  the  daim 
for  subsidence,  a  defence  set  up  based  on 
the  statutory  authority  of  the  defendants 
to  construct  the  gasworks  in  question. 
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The  plaintiff  replies  that,  even  if  the  de- 
fendants were  authorised  by  statute  to 
construct  these  works,  yet  they  cannot 
rely  on  this  defence,  because  the  statutes 
on  which  they  rely  contain  a  provision 
that  nothing  in  those  Acts  shall  exonerate 
the  undertakers  from  any  indictment, 
action,  or  other  proceedings  for  nuisance 
in  the  event  of  any  nuisance  being  caused 
by  them.  In  my  judgment,  the  defen- 
dants, having  regard  to  the  fs^t  that  the 
gasholder  was  erected  on  land  specified 
in  the  special  Act  as  land  on  which  gas- 
works might  be  erected,  could  have  relied 
on  the  principle  of  the  decision  in  London^ 
Brighton^  amd  South  Coast  Railway  v. 
Trumoffi^  as  a  complete  defence  to  this 
action,  were  it  not  for  the  provision,  to 
which  I  have  referred,  in  the  statutes 
under  which  they  derive  authority.  The 
sections  in  the  Acts  relied  upon  by  the 
plaintiff  are  section  29  of  the  Gasworks 
Clauses  Act,  1847,  section  53  of  the 
special  Act  of  1867,  and  section  9  of  the 
Gasworks  Clauses  Act,  1871.  I  think 
that  the  29th  section  of  the  Act  of  1847 
only  relates  to  nuisances  in  the  making 
or  supplying  of  gas.  I  think  that  sec- 
tion 53  of  the  special  Act  is  merely  in- 
tended to  guard  against  any  contention 
that  the  power  given  to  the  company  to 
use  patents  for  improvement  in  gas  exone- 
rated them  in  the  use  of  such  patents  from 
the  operation  of  section  29  of  the  Gas- 
works Clauses  Act,  1847.  If  this  view  is 
right,  it  would  seem  that  up  to  1871  gas- 
works undertakers  were  not  liable  for 
nuisances  caused  by  the  erection  of  works 
authorised  by  statute  ;  but  it  is  said  that 
by  section  9  of  the  Gasworks  Clauses 
Act,  1871,  the  undertakers  are  in  future 
to  be  liable  for  nuisances  caused  by  the 
erection  of  such  buildings.  The  words  of 
the  section  are  certainly  very  general, 
and  unless  something  can  be  found  in  the 
Act  to  limit  or  cut  them  down  would 
clearly  in  my  opinion  debar  the  defen- 
dants from  successfully  setting  up  the 
statutory  authority  within  the  principle 
of  London^  Brighton,  and  SoiUh  Coast 
Railway  v.  Truman,^  The  only  way  in 
which,  so  far  as  I  can  find  from  the  Act, 
the  generality  of  the  words  of  section  9 
may  be  cut  down  is  to  construe  the  sec- 
tion as  a  proviso  to  section  5.    Section  5 


introduces  a  new  provision  in  regard  to 
the  manu&cture  of  gas  and  gas  products. 
It  prohibits  such  manufacture  except 
upon  lands  described  in  the  special  Act, 
and  provides  further  that  the  undertakers 
shall  not  store  gas,  except  upon  those 
lands,  without  the  previous  consent  in 
writing  of  the  owner,  lessee,  and  occupier 
of  every  dwelling-house  within  three 
hundred  yards  of  the  limits  of  the  site 
where  such  gas  is  intended  to  be  stored. 
Section  9  might  have  been  introduced  as 
a  proviso  to  section  5,  to  negative  any 
contention  that  if  gas  or  gas  products 
were  manu&ctured  on  lands  described  in 
the  special  Act,  section  29  of  the  Act  of 
1847,  rendering  the  undertakers  liable  for 
nuisances  in  the  making  of  gas,  had  no 
application.  This  may  have  been  the 
intention  of  the  Legislature,  but  I  do  not 
think  that  the  Legislature  has  so  ex- 
pressed the  intention  as  to  justify  cutting 
down  the  natural  meaning  of  the  words  of 
section  9  of  the  Act  of  1871. 

It  only  remains  to  deal  with  the  con- 
tention of  the  defendants  that  in  respect 
of  the  obstruction  of  light  an  injunction 
should  not  have  been  awarded,  but  dam- 
ages. I  think  that  this  is  a  case  in  which 
it  would  have  been  right  to  award  dam- 
ages, if  the  Court  had  a  discretion  to  choose 
the  remedy  which  would  be  most  likely 
to  work  out  substantial  justice  between 
the  parties,  for  in  this  case  the  defendants 
have  not  committed  or  continued  a  nuis- 
ance with  the  purpose  of  compelling  the 
plaintiff  to  sell.  The  case  is  not  one  in 
which  the  plaintiff  is  being  disturbed  in 
the  occupation  of  business  premises  or 
the  enjoyment  of  his  dwelling-house.  The 
cottages  are  let  to  weekly  tenants,  and,  as 
far  as  the  plaintiff  is  concerned,  are  a 
mere  investment  of  money.  Moreover,  I 
cannot  entirely  leave  out  of  consideration 
that  the  plamtifi',  as  owner  of  houses 
situated  within  three  hundred  yards  of 
the  limits  within  which  works  were  in- 
tended to  be  constructed,  had,  under  the 
standing  orders  of  Parliament,  notice 
that  the  bill  which  resulted  in  the  special 
Act  asked  for  authority  to  erect  gas- 
holders, dsc.,  on  the  lands  shewn  on  the 
defendants*  map.  This,  of  course,  is  not 
notice  of  an  intention  to  erect  a  gasholder 
at  the  spot  where,  or  of  the  height  to 
2l2 
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which,  the  gasholder  was  in  fact  erected  ; 
but  I  take  it  that  the  effect  of  the  notice 
was  to  give  those  who  received  it  a  locus 
standi  to  ask  for  such  conditions  as  they 
thought  fit.  The  defendants  may  weU 
have  supposed  that,  no  objection  having 
been  made,  they  had  a  right  to  erect  any 
gasholder  which  was  reasonably  necessary 
for  the  supply  of  gas  to  the  district,  at 
any  spot  within  the  limits  of  those  lands 
on  which  Parliament  had  by  the  Act  of 
1873  authorised  the  erection  of  gas- 
holders and  other  buildings,  especially  as 
at  the  time  of  the  passing  of  the  Act  the 
plaintiff  had  no  ancient  lights  or  right  to 
have  the  light  to  windows  unobstructed. 
I  mention  these  circumstances  to  empha- 
sise the  fact  that  the  defendants  were  not 
deliberate  wrong-doers,  seeking  by  a 
money  payment  to  carry  through  a  wrong. 
I,  however,  agree  with  the  rest  of  the 
Court  that  it  is  difficult  in  this  case,  con- 
sistently with  the  principles  laid  down  in 
Shdfer  v.  CUf/  of  London  Electric  Light- 
ing Co,y^  to  refuse  an  injunction  and 
award  damages  in  lieu  of  an  injunction. 
The  decision  in  Shd/er  v.  City  of  London 
Electric  Lighting  Co,y^^  however,  does  not 
flay  that  wherever  a  plaintiff's  legal  right 
is  infringed,  and  further  infringement 
is  intended  to  a  material  extent,  the 
plaintiff  is  entitled  to  an  injunction  ex 
d^Mo  justitice^  and  that  the  Court 
has  no  discretion  in  the  matter. 
On  the  contrary,  it  really  affirms 
the  jurisdiction  to  award  damages  instead 
of  an  injunction  even  in  cases  of  con- 
tinuing actionable  nuisances,  although 
such  jurisdiction  ought  not  to  be  exer- 
cised except  under  very  exceptional  cir- 
cumstances. The  Master  of  the  Bolls  and 
Lord  Justice  A.  L.  Smith,  both  of  them, 
without  attempting  a  hard-and-fast  defi- 
nition, suggest  examples  of  such  special 
circumstances.  The  Master  of  the  Rolls 
takes  as  an  example  the  case  where  the 
plaintiff  has  shewn  that  he  only  wants 
money ;  and  this  must  generally  be  diffi- 
cult to  prove,  but  ought  not  to  be  impos- 
sible to  prove  in  a  case  where  the  defen- 
dants have  not  acted  oppressively,  and  the 
plaintiff  has  only  a  money  interest — ^that 
is,  an  investor's  interest — in  the  property 
affected  by  the  infringement  of  the  legal 
right,     I  cannot  help    thinking   myself 


that  the  high-handed  conduct  proved 
against  wealthy  defendants  in  some  of 
the  injunction  cases  brought  before  the 
Courts  has  had  a  tendency  to  limit  some- 
what unduly  the  practice  of  the  Courts 
in  the  exercise  of  the  discretion  to  award 
damages  in  lieu  of  an  injunction.  It  is 
true  that  Lord  Caims's  Act  had  for  its 
object  to  avoid  the  necessity  of  sending 
a  plaintiff  to  the  common-law  Courts  in 
a  case  where  damages  were  the  proper 
remedy ;  but  it  still  remains  the  fact  that 
an  injunction  should  only  be  granted  to 
those  whose  conduct  entitles  them  to  the 
interference  of  a  Court  of  equity. 

AppeoU  dismissed. 

Solicitors— Collyer-Bristow,  Rnsaell,  Hill  8c  Go., 
agents  for  Stamp,  Jackson  tc  Birks,  Hall,  for 
defendant  company;  Jaqnes  &  Co.,  agents 
for  Samael  Wright  Sl  Go.,  Bradford,  for  con- 
tractors; Bell,  Brodrick  k  Gray,  agents  for 
Laveraok  &  Son,  Hull,  for  plaintiff. 

IReported  by  A,  J,  HM,  Sgq,^ 
BarristeT'Ot'Lajv. 


Btbne,  J.     ^  ' 

1899.  I 

Feb  28        LsixTH  wKsr  kent  build- 

March  i,  2,  3.  [    ^^^  "^"^  ^-  ^^^• 
May  9.       J 

Building  Society — Rides  —  VaUdity  — 
Insolvency  of  Society — Priorities  between 
I>ifferent  Glasses  of  Members — Transfer  of 
Properties  to  Members  in  Exchange  for 
Shares — Breach  of  Trust — Payment  of 
Interest  on  Shares. 

When  a  building  society  is  knoton  to  be 
insolvent,  no  rule  can  be  passed  altering  the 
rights  of  the  members  of  the  society ,  so  cts 
necessarily  to  affect  their  rights  inter  se  in 
respect  of  liability  or  in  respect  of  distri-^ 
bution  of  assets,  to  the  injury  of  some  of 
Slush  members,  for  the  benefit  or  advantage 
of  others,  even  although  it  may  be  a  rule 
which  covld  properly  be  made  by  a  society 
not  in  contemplation  of  liquidation.  But 
a  rule  passed  with  the  object  offadlitaHng 
realisation  of  assets  and  enabling  the 
society  to  get  rid  of  burdensome  obUgatione 
may  legitimatdy  be  passed  by  a  bidlding 
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soGieiy^  iohieh  is  known  to  he  insolvent^  as 
auxiUarff  to  its  existing  riiUa, 

A  building  eoeiety  issued  preferential 
shares  {hnoum  as  C  shares),  the  propriOors 
qf  which  were  entitled  to  be  paid  interest  in 
lieu  of  bonus  and  other  periodical  profits. 
The  remaining  shares  {known  as  A  and  B 
shares)  toere  issued  on  ordinary  conditions. 
A  new  rule,  passed  in  1889,  o/  the  society 
provided : "  After  theZlst  day  of  December^ 
1890,  no  further  advarwes  shall  be  made 
vpon  shares  then  existing.  From  and 
after  the  passing  of  this  rule  the  vnth- 
drauxU  of  shares,  other  than  C  shares,  by 
priority  of  notice  shall  cease,  and  all  funds 
derived  from  repayment  of  advances,  from 
realisation  of  properties  in  possession,  or 
from  any  oAer  source,  shall  be  applied  as 
follows :  First,  to  the  expenses  of  manage- 
meni  and  secretary's  scUary,  the  payment 
of  capital  and  interest  on  C  shares,  and 
ihe  remainder  pro  rata  to  the  repayment 
from  time  to  time  of  the  subscriptions  stand- 
ing to  the  credit  of  the  holders  of  unad- 
vaneed  shares,  untU  the  total  assets  of  the 
society  shaU  have  been  realised  and  dis- 
tributed." At  that  date  the  society  was 
known  to  be  insolvent.  By  a  further  rule, 
passed  in  1891,  it  was  provided:  ^^ In 
order  to  facilitate  the  realisation  of  any 
properties  now  or  at  any  time  in  possession 
of  the  society,  the  directors  shall  have 
power  to  sell  the  same  or  any  part  thereof 
to  any  member,  and  receive  in  payment, 
either  wholly  or  in  part,  anyfuUy  paid-up 
or  subscription  shares  held  by  the  member, 
whether  under  notice  of  withdrawal  or  not, 
provided  that  such  shares  shall  be  taken 
subject  to  the  deduction  of  any  withdrawal 
fee  in  force  for  the  time  being"  At  the 
time  the  rule  of  1891  uku  passed  the  only 
creditors  of  the  society  were  members  of  the 
society  in  respect  of  their  shares.  The 
assets  from  aU  sources  of  the  society  were 
not  sufficient  to  repay  in  full  to  members 
the  capital  sums  due  on  their  shares  : — 

Held,  that  the  rule  of  1889  u)as  invalid 
so  far  as  it  sought  to  give  priority  in 
respect  of  capital  to  the  holders  of  C  shares, 
who  had  not  given  notice  of  tmthdrawcU 
before  the  change  in  the  rules,  over  holders 
of  A  and  B  shares ;  but  that  the  C  shares 
retained  their  preferential  right  to  interest. 

Held  further,  that  the  rule  of  1891  was 
not  ultra  vires^  and  that  unless  the  power 


thereby  given  were  exercised  with  the  frau- 
dulent purpose  of  benefiting  a  particular 
member,  the  directors  could  not  be  made 
liable  for  a  breach  of  trust. 

Held  further,  that  the  C  sliarehoMers 
were  entitled  by  H^  terms  of  the  original 
contract  to  payment  of  interest  notunth- 
standing  the  society  was  insolvent. 

The  plaintiff  society  was  duly  regis- 
tered in  1878  under  the  Building  Societies 
Act,  1874,  as  a  terminating  huilding 
society.  In  October,  1889,  the  constitu- 
tion was  changed,  and  the  society  regis- 
tered as  a  permanent  building  society. 

The  capital  was  divided  into  shares  of 
three  classes — namely.  A,  B,  and  C  shares. 
The  A  and  B  shares  were  subscription 
shares.  The  A  shares  were  to  be  paid  for 
by  instalments  extending  over  a  term  of 
years,  the  B  shares  by  a  single  payment 
at  the  date  of  subscription.  Both  A  and 
B  shares  matured  at  the  end  of  a  term  of 
years,  and  the  holder  was  entitled  to  an 
advance,  or  to  payment  on  withdrawal  of 
the  amount  paid  with  interest.  The  C 
shares  were  in  fact  immediate  advances  to 
the  society,  and  were  issued  under  the 
following  conditions  :  "  This  is  to  certify 
that  of  is  the  pro- 

prietor of  0  shares  of  lOOZ.  each  in  the 
funds  of  this  society,  bearing  interest 
from  this  date  (in  lieu  of  bonus  and 
other  periodical  profits)  at  the  rate  of  5/. 
per  cent,  per  annum,  payable  half-yearly, 
on  the  1st  day  of  January  and  the  1st 
day  of  July.  .  .  .  Dated,  &c."  These  C 
shares  were  issued  as  preferential  shares 
by  the  rules. 

The  object  for  which  the  society  was 
formed  was  declared  by  rule  2  to  be  "  to 
raise,  by  monthly  or  other  subscriptions 
of  the  members,  a  stock  or  fund  for  the 
purpose  of  making  advances  to  members 
out  of  its  funds  on  security  of  freehold, 
copyhold,  or  leasehold  estate  by  way  of 
mortgage.''  By  the  original  rules,  102 
and  103,  all  members  were  liable  to  con- 
tribute rateably  to  losses,  and  rules  89  to 
92  (both  inclusive)  regulated  the  terms 
upon  which  a  member  was  entitled  to 
withdraw.  These  rules  (89  to  92)  pro- 
vided for  the  repayment  of  subscriptions 
with  interest  to  unadvanoed  members 
giving  notice  of  withdrawal,  and  limited 
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the  amount  which  might  be  withdrawn  in 
any  one  year,  and  settled  the  right  to 
repayment  according  to  priority  of  notice. 

In  October,  1889,  resolutions  were 
passed  by  which  the  society  was  changed 
from  a  terminating  into  a  permanent 
building  society,  and  the  following  rule 
was  (with  another  not  material  to  be 
stated)  substituted  for  rules  89  to  92  re- 
specting withdrawal:  "After  the  Slst 
day  of  December,  1890,  no  further  ad- 
vances shall  be  made  upon  shares  then 
existing.  From  and  after  the  passing  of 
this  rule,  the  withdrawal  of  shares — other 
than  C  shares — ^by  priority  of  notice  shall 
cease,  and  all  funds  derived  from  repay- 
ment of  advances,  from  realisation  of  pro- 
perties in  possession,  or  any  other  source, 
shaU  be  applied  as  follows :  First,  to  the 
expenses  of  management  and  secretary's 
salary,  the  payment  of  capital  and  interest 
on  C  shares,  and  the  remainder  pro  rata 
to  the  repayment  from  time  to  time  of 
the  subscriptions  standing  to  the  credit  of 
the  holders  of  unadvanced  shares,  until 
the  total  assets  of  the  society  shall  have 
been  realised  and  distributed."  These 
alterations  were  made  at  a  time  when  the 
society  had  suffered  severe  losses,  and  was 
in  fact  insolvent.  It  was  then  contem- 
plated that  the  society  must  realise  and 
dissolve  in  one  of  the  ways  pointed  out 
by  section  32  of  the  Building  Societies 
Act,  1874.  It  also  appeared  from  the 
evidence  that  it  was  otherwise  recognised 
that  heavy  losses  had  been  incurred,  and 
a  minute  of  the  directors'  meeting  of 
December  12,  1888,  shewed  that  the 
secretary  reported  to  the  board  that  after 
properly  weighing  the  matter  concerning 
the  close  of  the  society  in  two  years,  he 
had  come  to  the  conclusion  that  the  best 
mode  of  securing  reasonable  and  proper 
prices  for  the  property  on  hand  was  to 
convert  the  society  into  a  permanent  one, 
thus  obtaining  the  extension  of  time  that 
might  prove  necessary  for  the  accomplish- 
ment of  this  object.  No  new  members 
were  admitted  subsequently  to  the  pojssing 
of  the  new  rule  in  1889,  nor  was  any 
business  transacted  beyond  protecting, 
getting  in,  and  realising  assets. 

Prior  to  October,  1891,  the  society  had 
taken  possession  of  a  number  of  properties 
in  mortgage  to  it,  and  on  Oc^ber  28, 


1891,  at  a  meeting  of  the  society,  the 
following  new  rule  was  passed  without  a 
dissentient  voice,  and  with  but  one  ex- 
pression of  dissent  in  a  largely  attended 
meeting:  "In  order  to  facilitate  the 
realisation  of  any  properties  now  or  at 
any  time  in  possession  of  the  society,  the 
directors  shall  have  power  to  sell  the 
same  or  any  part  thereof  to  any  member, 
and  receive  in  payment  either  wholly  or 
in  part,  any  fully  paid  or  subscription 
shares  held  by  the  member  whether  under 
notice  of  withdrawal  or  not,  provided  that 
such  shares  shall  be  taken  subject  to  the 
deduction  of  any  withdrawal  fee  in  force 
for  the  time  being."  Under  the  authority 
conferred  by  this  rule,  the  directors  pro- 
ceeded to  allot  to  members  properties 
which  had  been  mortgaged  to  the  society 
as  against  shares.  The  value  of  the  pro- 
perty was  fixed  at  the  amount  due  from 
the  mortgagor  to  the  society  according  to 
the  society's  books,  and  tiiis  price  was 
satisfied  by  the  surrender  of  such  a  num- 
ber of  shares  as  made  up  in  nominal  value 
the  amount  of  the  purohase-money ;  any 
small  difference  between  the  two  amounts 
was  paid  in  cash.  In  one  of  the  trans- 
actions impeached,  one  of  the  defendants 
purchased  a  property  upon  which  1,500/. 
had  been  advanced.  To  satisfy  this  he 
surrendered  certain  shares  held  by  him 
and  six  and  a-half  shares  which  he  pur- 
chased from  other  members  of  the  society, 
and  for  which  he  paid  approximately 
56 H.,  and  he  also  paid  to  the  society  a 
sum  of  31/.  38.  in  cash.  This  property 
this  defendant  subsequently  sold  for  925/. 
In  the  result,  after  deducting  the  592/.  odd, 
which  he  expended  in  the  purohase  of  the 
new  shares  and  the  cash  payment  to  the 
society,  he  obtained  about  333/.,  and  gave 
up  all  right  to  share  in  the  distribu- 
tion in  respect  of  shares  upon  which  there 
was  nominally  due  to  him  more  than 
1,600/.  It  did  not  appear  that  the  direc- 
tors bad  fiivoured  one  member  rather 
than  another,  or  had  treated  a  member 
more  &vourably  by  reason  of  his  bein^ 
also  a  director. 

The  C  shareholders  had  also  been  paid 
interest  in  lieu  of  profits  after  the  resola- 
tion  of  October,  1889. 

The  society  was  dissolved  by  ardea^  of 
the    B^fistrar  of  Building  Societies  on 
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March  6, 1896.  Prior  to  that  dateanaotion 
of  Sixth  West  Kent  Bmlding  Society  v. 
Shove  ^  had  heen  brought  and  a  Special  Case 
stated  for  the  purpose  of  ascertaining  the 
position  of  the  0  shareholders.  In  that 
action  it  was  held  that  the  rule  of  Octo- 
ber, 1889,  was  invalid  so  £Bir  as  it  pur- 
ported to  give  the  C  shareholders  who 
had  not  given  notice  of  withdrawal  priority 
over  A  and  B  shareholders  who  had  given 
such  notice,  in  respect  of  the  capital  sums 
due  on  their  shares.  The  present  action 
was  brought  asking  (amongst  other  relief) 
to  have  it  declared  that  the  execution  by 
the  defendants,  as  directors  of  the  society, 
of  conveyances  of  properties  of  the  society 
in  consideration  of  the  surrender  of  shares 
therein  was  ultra  virea^  and  that  the 
defendants  were  liable  to  account  for  the 
value  of  such  properties  accordingly ;  and 
to  have  it  d^ared  that  the  defendants 
were  liable  to  account  to  the  plaintiff 
society  for  all  sums  of  money  paid  out  of 
the  moneys  of  the  society  for  interest  to 
O  shareholders  when  there  were  no  profits 
available  for  the  payment  thereof;  with  a 
prayer  for  consequential  accounts  and  en- 
quiries. The  action  was  originally  brought 
against  thirteen  defendants,  but  at  the 
hearing  was  only  actively  prosecuted 
against  four — ^namely,  Hills,  Blackmur, 
Hudson,  and  Avery. 

NevilUj  Q.O,j  and  SItm^  for  the  plain- 
tiff.—The  decision  in  Sixth  West  Kent 
Building  Society  v.  Shove  ^  may  not  amount 
to  an  estoppel,  but  it  is  a  determination, 
Tipon  the  same  state  of  facts  as  now  exists, 
that  the  rule  of  October,  1889,  is  a  wind- 
ing-up rule.  After  that  date  there  was 
no  right  to  make  a  preferential  payment. 
The  rule  of  1891  allowed  the  members  to 
purchase  assets  of  the  society  with  a  claim 
upon  the  society  which  was  not  worth 
twenty  shillings  in  the  pound,  but  which 
is  treated  as  having  a  par  value.  This 
was  an  attempt  to  confer  a  preferential 
right,  and  was  accordingly  ultra  vires — 
Sunderland  Thirty-sixth  Universal  Build- 
ing Society y  In  re  [i89o].'  The  question 
of  solvency  or  insolvency  is  of  limited 
importance;  what  has  to  be  ascertained 
is  whether  the  business  hasactually  stopped, 

(1)  Beported  as  an  appendix  to  this  case. 

(2)  59  L.  J.  Q.B.  217 ;  24  Q.6.  B.  894. 


or  whether  those  entitled  to  form  a  judg* 
ment  recognise  that  the  business  of  the 
society  must  be  stopped — Barnard  v. 
Tomson  [l893]  ^  and  Ambition  Investment 
Building  Society,  In  re  [i896].^  As  autho- 
rities bearing  on  the  question  whether  the 
rule  is  intra  or  uUra  vires,  see  Strohmenger 
V.  Finsbury  Permanent  Investment  Building 
Society  [l897]^  and  Reg,  v.  Brabrook 
[1893].^  The  payment  of  interest  in  lieu 
of  profits  was  clearly  wrong,  as  there 
never  were  any  profits  after  October, 
1889. 

FarweU,  Q.C.,  and  T.  M.  Stever^s,  for 
the  defendants  Hills  and  Avery. — The 
argument  for  the  plaintiff  proceeds  on  a 
fallacy.  It  is  said  that  the  power  is  ultra 
vires,  and  this  is  attempted  to  be  sub- 
stantiated by  shewing  that  the  exercise  of 
it  may  be  wrong.  Judged  by  that  standard 
almost  every  power  would  be  invalid.  The 
rule  of  1891  is  mere  winding-up  machi- 
nery intended  to  confer  a  power  similar 
to  that  contained  in  articles  of  association, 
enabling  the  liquidator  to  divide  assets  in 
specie  after  debts  are  satisfied.  The  mem- 
bers surrendering  their  shares  acquire  the 
mortgaged  properties,  but  by  the  sur- 
render their  claim  to  the  cash  in  hand  and 
the  properties  retained  by  the  society  is 
gone.  If  the  evidence  shews  that  mem- 
bers have  been  designedly  &voured,  then 
the  transaction  may  be  impeached ;  but 
unless  this  fraudulent  purpose  has  governed 
the  acts  of  the  directors  no  legal  wrong 
has  been  done.  This  is  not  a  case  affect- 
ing the  rights  of  outside  creditors,  who 
might  have  a  right  to  complain  if  an 
available  asset  were  parted  with  in  satis- 
faction of  a  claim  over  which  they  had 
priority.  The  question  in  this  case  arises 
between  co-adventurers. 

Amlfition  Investment  Building  Society, 
In  re,^  does  not  extend  the  principle 
of  Sv/nderland  Thirty-sixUb  Universal 
BuUding  Society,  In  re.^  It  is  dear  from 
the  case  of  Ambition  dec.  Society,  In  re,^ 
that  an  actual  insolvency  is  not  equiva- 
lent to  a  stoppage  of  business.  The  rule 
of  October,  1889,  was  a  mere  moratorium, 
and  this  view  is  confirmed  by  the  resolution 

(3)  63  L.  J.  Ch.  488 ;  [1894]  1  Ch.  374. 

(4)  66  L.  J.  Ch.  113 ;  [1896]  1  Ch.  89. 

(5)  66  L.  J.  Ch.  708 ;  [1897]  2  Ch.  469. 

(6)  10  R  1 ;  69  L.  T.  718. 
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tiiat  the  constitution  of  the  society, 
which  had  up  to  that  time  been  a  termi- 
nating society,  should  be  changed  into  a 
permanent  society.  As  a  matter  of  fiact 
the  society  was  not  dissolved  for  seven 
years  after  the  resolution  of  1889  had 
been  passed.  That  fact  at  once  distin- 
guishes the  t)resent  case  from  the  Sunder- 
land dec.  Society^  In  re,^  and  Barnard  v. 
Tomson,^  The  rules  of  the  plaintiff* 
society  give  the  directors  power  to  sell 
properties  in  mortgage,  and  apart  from 
any  rule  the  directors  might  have  come  to 
an  arrangement  with  a  purchaser  regard- 
ing the  payment  of  the  purchase-money 
as  a  matter  incidental  to  the  exercise  of 
the  power.  There  may  be  implied  power 
incidental  to  an  authority — Sheffield  and 
South  Yorkshire  Permanent  BuUding  So- 
cietf/  V.  AizUwood  [i6S9].7  The  object  of 
the  parties  was  that  the  plaintiff  society 
should  have  time  to  turn  round,  and  that 
was  the  real  object  of  the  alteration.  All 
the  corporators  were  entitled  to  come  in 
under  the  rule,  and  take  advantage  of  the 
offerto  transfer  the  properties.  In  substance 
this  case  resembles  Strohmenger  v.  Fins- 
hury  (kc.  Building  Society,^  The  only  dis- 
tinction is  that  in  that  case  the  liability  of 
the  society  to  the  members  was  written 
down ;  here  the  depreciated  propeHies 
were  to  be  taken  at  the  fiBice  value,  which 
the  evidence  establishes  was  too  high. 
The  certificate  of  the  barrister  is  not  con- 
clusive on  the  question  of  uUra  vires — 
Laing  v.  Beed  [1869].®  Sixth  West  JSCent 
Building  Society  v.  Shove  ^  is  distinguish- 
able, for  that  case  only  decides  that  the 
rule  as  to  withdrawal  could  not  be  in- 
tended to  be  applied  when  a  liquidation 
was  imminent.  The  rule  is  not  ultra  vires 
the  society — Brett  v.  Monarch  Investment 
Building  Society  [l894].*  There  is  an  in- 
herent power  to  alter  the  rules — Pepe  v. 
City  and  Suburban  Permanent  BuUding 
Society  [iS93].»®  The  right  of  the  O 
shareholders  to  interest  does  not  depend 
on  profits  earned. 

Ashton  CrosSf  for  the  defendants  Black- 
mur  and  Hudson,  adopted  the  same  argu- 
ments. 

Neville,  Q.C.j  in  reply.— Pepe  v.  City 

(7)  59  L.  J.  Ch.  34  ;  44  Oh.  D.  412. 
(6)  39  L.  J.  Ch.  1 ;  L.  R.  5  Cb.  4. 
(9)  63  L.  J.  Q:B.  237 ;  [1894]  1  Q.B.  867. 
(10)  62  L.  J.  Ch.  601 ;  [1893]  2  Ch.  311. 


and     Suburban      Permanent     Buiidinp 
Society  10  was  cited  in  Shovels  Case.^ 

Cur.  adv.  vuU. 

May  9. — Byrne,  J.,  after  stating  the 
facts,  continued :  The  terms  of  the  Special 
Case  stated  in  the  action  oi  Sixth  WeHKent 
Building  Society  v.  Shove  ^  agree  with  the 
conclusion  I  have  come  to  on  the  evidenoe 
before  me  in  regard  to  the  surrounding 
circumstances  and  the  object  and  inten- 
tion of  the  alteration  of  the  rules  in. 
October,  1889 ;  and  I  have  also  read  a  note 
with  which  I  have  been  furnished  of  the- 
reasons  of  Mr.  Justice  Stirling  for  his 
decision.  The  result  is  to  establish  the 
right  of  C  shares  to  preference  in 
respect  of  interest,  to  negative  preference 
in  respect  of  capital,  and  to  determine,  in 
accordance  with  the  case  of  Sunderland 
Thirty-sixth  Universal  Building  Society ^  In 
re^  that  the  right  of  withdrawal  by  priority 
of  notice  ceased  in  October,  1889,  by  reason 
of  the  known  condition  of  insolvency  of 
the  society.  It  is  also  to  be  observed  in 
the  present  case  there  arises  no  question- 
which  can  by  any  possibility  affect  the 
rights  of  outside  creditors. 

The  main  point  which  I  have  to  con- 
sider is  whether  or  not  the  rule  oC 
October,  1891,  is  invalid.  In  view  of  the- 
decisions  in  StrohjMnger  v.  Finsbury  Per- 
manent Investment  Building  Society  ^  and 
Pepe  V.  City  and  Svhurban  Permanent 
Building  Society, ^^  it  is  impossible  to  con- 
tend successfully  that  the  right  of  a 
member  of  a  building  society  like  the  pre- 
sent may  not  be  varied  by  a  new  rule 
made  under  and  in  accordance  with  its 
statutory  power  of  altering  rules ;  and  the 
rules  may  be  varied  so  as  to  affect  the- 
rights  of  a  member,  even  aff^er  he  has- 
given  notice  of  withdrawal.  But,  as  was^ 
pointed  out  by  the  late  Lord  Justice 
Ohitty  in  Strohmenger  v.  Finsbury  Per- 
manent  Building  Society,^  a  rule  must  not 
change  the  constitution  of  the  society,  and 
the  power  of  making  and  altering  rules- 
must  be  confined  to  the  internal  rights  of 
the  members  of  the  society.  In  the  same 
case  it  was  also  pointed  out  that  there  are 
obvious  limits,  which  the  learned  Judge 
did  not  attempt  to  define,  to  the  powers  of 
making  and  altering  rules,  which  have  to 
be  considered  as  the  cases  arise«  Tbo^e 
were  decisions  in  respect  of  the  right  oi 
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making  rules  where  no  question  of  known 
insolvency  at  the  time  of  making  the 
rules  had  arisen. 

I  think  that  the  case  of  Sunderland 
Thirty-nocik  Universal  Building  Societn^^ 
In  Tt^  only  extends  what  had  been 
held  in  Brownlie  v.  RueseU  [l88.3],^^  as 
to  the  effect  of  a  winding-up  order, 
to  a  period  anterior  to  the  date  of  the 
actual  order.  In  the  case  of  Ambition 
Investment  Society^  In  rs^  upon  a  review 
of  the  prior  authorities  it  was  held 
that  a  right  of  withdrawal  under  the 
rules  came  to  an  end  when  the  society 
or  its  officers  recognised  that  it  must  come 
to  an  end.  In  Bamanrd  v.  Tomeonf  Mr. 
Justice  North  held  that  there  were  no 
ilnaterials  for  drawing  a  line  earlier  than 
the  date  of  the  instrument  of  dissolution. 
But  in  the  present  case  it  appears  that  at 
the  date  of  the  alteration  of  the  rules  in 
1889  and  thenceforward,  and  at  the  date 
of  the  alteration  in  1891,  it  was  known  to 
the  officers  and  members  of  the  society 
that  the  society  was  insolvent  and  that 
liquidation  was  inevitable.  It  appears  to 
me  that,  as  from  the  earlier  date  I  have 
mentioned,  such  of  the  existing  rules  as, 
on  the  true  construction  of  all  the  rules  of 
the  society,  were  intended  to  operate  as 
long  only  as  the  continuance  of  the 
society  was  contemplated,  ceased  to  have 
operation,  and  I  consider  that  it  follows  by 
parity  of  reasoning  that  no  rule  could  be 
passed  altering  the  rights  of  the  members 
of  the  society  so*  as  necessarily  to  affect 
their  rights  inXer  se  in  respect  of  liability, 
or  in  respect  of  distribution  of  assets,  to 
the  injury  of  some  of  such  members,  for 
the  benefit  or  advantage  of  others,  even 
although  it  might  be  a  rule  properly  made 
by  a  society  not  in  contemplation  of 
liquidation.  I  think,  moreover,  that  in 
like  manner  it  was  incompetent  to  pass  a 
rule  conferring  a  power  upon  the  directors, 
which,  if  exercised,  must  necessarily  have 
a  similar  operation.  On  the  other  hand, 
I  see  no  reason  for  holding  that  the  right 
to  alter  rules  was  gone  altogether,  and  I 
think  that  it  was  competent  to  make  rules 
for  fieudlitating  the  realisation  of  the  assets 
of  the  society,  so  long  as  such  rules  were 
bona  fide  passed  for  that  purpose,  and  did 
not  necessarily  affect  the  rights  of  members 
in  the  way  I  have  mentioned. 
(11)  8  App.  Gas.  285. 


A  rule  passed  with  the  object  and  inten- 
tion of  facilitating  realisation,  of  avoiding 
the  expense  of  sale  by  auction,  and  of 
enabling  the  society  to  get  rid  of  burden- 
some obligations,  appears  to  me  to  be 
exactly  the  kind  of  rule  which  may  be 
legitimately  passed  by  a  building  society 
which  is  known  to  be  insolvent,  as 
auxiliary  to  existing  rules.  In  my  judg- 
ment a  rule  of  this  description  is  not  per 
86  invalid,  although  the  exercise  of  the 
power  conferred  may  in  individual 
instances  be  improper.  I  think  that  a 
rule  conferring  special  powers  of  realisa- 
tion, and  of  compromising  and  settling 
claims,  may  be  rightly  passed  after  known 
and  recognised  insolvency,  so  long  as  the 
rule  does  not,  of  necessity,  involve  altering 
the  constitutional  rights  of  members  inter 
se,  or  the  rights  of  creditors,  inasmuch  as 
it  may  be  exercised  so  as  to  be  advan- 
tageous to  all  members  alike.  It  is, 
however,  obvious,  that  if  such  rule  is  so 
exercised  as  to  give  unfair  or  undue 
advantage  to  individuals,  such  exercise 
will  constitute  a  breach  of  trust.  It 
appears  to  me  that  the  rule  of  October, 
1891,  complained  of  in  the  present  action, 
was  such  a  rule  as  I  have  last  referred  to, 
and  not  per  se  invalid,  inasmuch  as  it 
might  be  exercised  so  as  to  be  advantageous 
to  all  members  alike.  I  will  assume  as  an 
illustration  that  an  unadvanoed  member 
who  under  ordinary  circumstances  would 
be  entitled  to  withdraw,  and  who  would 
on  withdrawal  have  been  entitled  to 
1,000/.,  has,  by  reason  of  the  stoppage  of 
the  society's  business,  become  entitled 
only  in  distribution  of  assets  to  his 
share  pari  passu  with  others — ^say,  for 
example,  a  probable  500/.  The  society 
is  in  possession  of  a  property  stand- 
ing in  their  books  as  worth  1,000/., 
but  in  fact  very  much  depreciated  in  value. 
The  amount  advanced  on  it  is  irrecover- 
able. It  is  only  saleable  to  a  member  of 
the  public  by  auction  for  600/.,  if  saleable 
at  all.  If  the  society  can  sell  to  an  un- 
advanced  member  for  the  1,000/.  which 
stands  in  the  books  as  the  amount  of  his 
shares,  they  are  no  longer  liable  to  pay 
him  500/.  in  the  distribution,  they  have 
secured  a  purchaser,  and  have  saved  the 
expense  of  an  auction — possibly  the  expense 
of  an  abortive  auction — and  have  arrived  a 
stage  nearer  to  final  distribution  of  assets. 
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The  purchasing  member  has  perhaps  made 
an  advantageoiis  purchase,  as  he  has  got 
property  which  at  one  time  was  valued  at 
1,000/.,  although  no  longer  marketable  at 
that  price,  but  which  may  perhaps  recover 
in  value  in  course  of  time,  in  exchange  for 
something  equivalent  to  a  right  to  pay- 
ment of  500/.,  but  the  society  has  gained 
also  in  the  respects  I  have  mentioned.  I 
think  each  transaction  must  stand  or  &,11 
on  its  own  merits.  If  the  directors  can 
be  shewn  to  have  exercised  the  authority 
conferred  upon  them  by  the  rule  to  favoiur 
one  shareholder  at  the  expense  of  others, 
they  have  misused  the  power  entrusted  to 
them,  and  a  fortiori  if  they  have  &voured 
a  member  of  their  own  body ;  but  in  the 
absence  of  evidence  proving  a  breach  of 
duty  towards  the  general  l^y  of  share- 
holders they  cannot  be  made  liable. 
The  rule  impeached  being  in  my  judgment 
valid,  the  plaintiff  building  society  &ils  in 
the  action,  so  far  as  relief  is  sought 
against  the  defendant  directors,  upon  the 
footing  of  such  rule  being  uUra  vires. 

[His  Lordship  then  dealt  with  other 
matters  not  calling  for  a  report,  and  con- 
tinued :]  The  only  remaining  point  is  in 
reference  to  payment  of  interest  on  the 
C  shares.  I  think  that  such  payment  was 
in  accordance  with  the  contract  with  mem- 
bers holding  C  shares,  and  that  the  pay- 
ments were  not  made  in  any  way  to  the 
detriment  of  other  members. 

The  whole  result  of  my  judgment  is 
that  the  plaintiff  society  has  fisaled,  and 
that  the  defendants  against  whom  relief 
is  sought  are  entitled  to  be  paid  their  costs 
by  the  liquidator. 

Solicitors — Lamley  dc  Lamley,  for  plaintiff; 
Avery  &  Wolverson,  for  defendants  Hills  & 
Avery;  Howard  &  Shelton,  for  defendant 
Blackmar ;  Essex,  Bristow  &  Co.,  for  defen- 
dant Hudson. 

[R&ported  by  A.  U,  Randall,  JEgq., 
Ba/rrigter-at-La/m. 


SIXTH  WBST    KENT    BUILDING 
SOCIBTT  V,  SHOVB. 


Stirling,  J, 

1895. 

Jane  19. 

This  was  a  Special  Case,  the  object  of  which 
was  to  obtain  the  opinion  of  the  Conrt  as  to  the 
rights  of  the  holders  of  different  classes  of 
shares  in  the  plaintiff  society.  On  December  13, 
1878,  the  plaintiff  society  was  duly  registered 


under  the  Building  Societies  Act,  1874,  as  a 
terminating  society.  In  October,  1889,  it  was 
incorporated  as  a  permanent  society.  The 
plaintiff  society  had  issued  shares  of  three 
classes,  known  as  A,  B,  and  0  shares 
respectively.  The  A  and  B  shares  were 
both  subscription  shares.  Of  these  the  A 
shares  were  paid  up  gradually  by  instalments 
over  a  term  of  years ;  while  for  the  B  shares 
one  sum  was  paid  down  at  the  beginning  of 
a  term  of  years  during  which  the  share  matured, 
and  at  the  end  of  which  it  became  payable. 
The  C  shares  were  issued  only  as  f uUy  paid. 
The  A  and  B  shares  of  the  society  stood 
in  all  respects  (except  as  to  the  precise  mode  of 
payment  by  subscribers)  on  the  same  footing. 
The  **  C  "  shares  were  a  distinct  class,  and  were 
issued  under  rule  6,  section  22  of  the  society's 
rules,  which  was  as  follows : 

"The  directors  shall  have  power  to  issue 
preferential  shares,  to  be  designated  G  shares, 
in  accordance  with  the  following  certificate : 

"This  is  to  certify  that  of  is  the 

proprietor  of  G  shares  of  100/.  each  in  the 

funds  of  this  society,  bearing  interest  from  this 
date  (in  lieu  of  bonus  and  other  periodical  profits) 
at  the  rate  of  6Z.  per  cent,  per  annum,  payable 
half-yearly  on  the  first  day  of  January  and  the 
first  day  of  July,  which  shares  can  either  be  with- 
drawn or  paid  off  on  receipt  by  the  secretary  to 
the  society,  or  by  the  proprietor  as  the  case 
may  be,  of  three  calendar  months'  previous 
notice  in  writing,  provided  the  said  share  or 
shares  shall  have  been  in  existence  twelve 
months,  and  in  the  event  of  notice  by  the  pro- 
prietor will  be  paid  out  of  the  funds  of  the 
society  along  with  the  other  1002.  G  shares  in 
order  of  priority  of  notice  to  withdraw  the 
same. 

"Dated  this  day  of  18     * 

By  rule  32,  section  102,  it  was  provided  as 
follows : 

"That  all  entrance  and  other  fees,  fines, 
forfeitures  and  profits,  which  may  become  due 
by  virtue  of  and  under  these  rules,  shaU  form  a 
fund  to  defray  the  expense  of  management  and 
formation.  Provided  always  that  should  the 
profits,  &c.,  be  insufficient  to  meet  the  expenses 
or  any  loss  which  the  society  may  have  incurred, 
then  the  whole  of  the  members,  each  and  every 
one,  shall  contribute  equally  on  each  share  or 
shares  held  by  them  a  sum  sufficient  to  make 
good  the  said  defidenoy  or  loss." 

In  or  about  October,  1889,  rule  26,  section  89, 
was  cancelled  and  a  new  rule  substituted, 
which  v^as  in  the  terms  stated  in  the  principal 
case. 

Rule  26.  section  90,  provided :  "All  fines  in- 
curred and  not  paid  shall  be  deducted  from  the 
amount  to  be  returned,  and  any  other  sum  the 
directors  may  think  fidr  and  reasonable,  for 
their  share  of  the  expenses  of  management  and 
formation  expenses,  and  of  any  loss  the  society 
may  have  made." 

No  new  members  had  since  October,  1889, 
been  admitted  to  the  society,  and  no  buainefli 
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tzansacted  other  than  that  of  protecting,  getting 
in,  and  realising  the  assets  of  the  society.  In 
October,  1889,  the  society  was  unable  afterpay- 
ment of  its  debts  to  meet  the  claims  of  with- 
drawing members  in  full  without  haviug  recourse 
'  to  the  powers  contained  in  rule  26,  section  90, 
and  rule  32,  section  102  of  the  old  rules. 

It  bad  recently  been  discovered  that  the 
assets  of  the  society  would  be  insufficient  to 
pay  all  the  members  in  full,  and  it  became 
necessary,  therefore,  to  ascertain  the  rights  of 
the  holders  of  C  or  preferential  shares. 

Under  rule  5,  section  22  of  the  old  rules  of 
the  plaintiff  society,  and  rule  26,  section  89  of  the 
new  rules,  the  defendant  executors  (who  held 
seventeen  C  shares  only)  and  the  other  holders  of 
C  shares  claimed  to  be  entitled  to  be  repaid 
the  C  shares  in  priority  to  the  A  and  B 
shares,  but  the  defendant  Shove  (who  held  eleven 
A  shares  and  only  two  C  shares)  and  the 
other  holders  of  subscription  shares,  both  A 
and  B,  disputed  this  alleged  priority,  either 
under  the  original  rules,  or  under  the  new  rules, 
and  contended  that  rule  26,  section  89  of  the 
new  rules  was  ultra  vires  and  invalid. 

The  total  amount  of  the  C  shares  outstand- 
ing was  25,0002.  or  thereabouts.  The  total 
amount  of  the  A  and  B  shares  outstcinding  was 
11,0002.  or  thereabouts. 

The  questions  submitted  for  the  opinion  of 
the  Court  were — (1)  Whether  the  C  shares 
were  preferential  as  regards  capital  or  only 
as  regards  payment  of  interest  ?  (2)  Whether 
the  new  rule  26,  section  89,  was  ultra  vires  or 
otherwise  invalid  7  (3)  In  what  priority  (if  any) 
the  society  ought  to  pay  withdrawn  shares  1 

AshUm  Cross^  for  the  plaintiff  society. 

Henry  Terrell,  for  A  and  B  shareholders. — 
The  new  rule  is  tdtra  vires.  The  certificate  of 
the  barrister  will  not  make  intra  vires  a  rule 
that  is  uUra  vires.  Assuming  that  the  Building 
Societies  Act,  1874,  and  the  rule  108  of  this 
society  empowered  members  to  alter  the  rules, 
that  power  ceased  when  the  society  was  known 
to  be  insolvent.  In  the  case  of  a  company 
registered  under  the  Act  of  1862  there  would 
be  no  power  to  give  a  preference — Huttan  v. 
Searbartntgh  Cliff  Hotel  Co.  [ises].^  A  building 
society  has  no  higher  rights. 

[Stibling,  J.— But  for  the  decision  in  Pepe 
V.  City  and  Suburban  Building  Society  [i893],'  I 
should  be  prepared  to  accede  to  the  argument 
that  a  power  to  alter  vested  rights  did  not 
exist ;  but  that  decision  establishes  the  contrary 
view.] 

That  case  is  distinguishable.  The  moment  a 
building  society  is  insolvent  it  only  exists  for 
the  purpose  of  winding-up — Sunderland  Thirty- 
sixth  Universal  Building  Sodetyi  In  re  [i890],* 

(1)  2  Dr.  &  Sm.  621 ;  since  overruled,  Andrews 
V.  Oas  Meter  Co.  (66  L.  J.  Ch.246 ;  [1897]  1  Ch. 
361). 

(2)  62  L.  J.  Ch.  601 ;  [1893]  2  Ch.  311. 
'  (3)  69  L.  J.  Q.B.  217 ;  24  Q.B.  D.  394. 


and  GarriokfBxpaHe[i9B5].*  A  majority  cannot 
be  allowed  to  treat  a  minority  with  injustice — 
Kemp  V.  Wright  [i8»4].* 

Ihika,  for  the  C  shareholders. — By  the  terms 
of  the  bargain  the  C  shareholders  have  a  pre- 
ference as  to  principal  and  interest.  This  case 
is  in  terms  the  same  as  Beliance  Building 
Society^  In  re  [i892].*  The  new  rule  simply 
declares  a  preference  which  has  all  along 
existed.  The  rule  of  October,  1889,  is  not  a 
windiug-up  rule,  for  the  society  has  gone  on 
for  five  years  since  that  date.  In  order  to  fix 
rights  there  should  have  been  some  active  step 
taken,  as  the  appointment  of  a  receiver.  Ba/r- 
nard  v.  Tomson  [i893]  ^  also  supports  the  claim 
of  the  C  shareholders. 

Henry  Terrell  replied. 

Stibling,  J. — I  confess  it  seems  to  me  that 
this  case  is  governed  by  the  case  of  Sunderland 
Thirty-siwth  Universal  Building  Society,  In  re.' 
The  society  is  formed  under  regulations  which 
enable  the  directors  to  issue  preferential  shares. 
The  nature  of  the  preference  to  which  they  are 
entitled  is  ascertained  from  a  certificate  which 
the  directors  are  authorised  to  issue.  Now  it 
seems  to  me  that  the  certificate  does  create  a 
priority  or  preference  both  as  regards  the  right 
to  interest  payable  and  also  as  regards  the 
right  of  withdrawal.  But  there  is  not  a  word 
in  the  certificate  to  give  to  the  holders  of  C 
shares  any  preference  over  the  holders  of  other 
shares,  except  as  regards  those  matters,  and  I 
cannot  see  how  C  shareholders  who  have  not 
given  any  notice  of  withdrawal  are  entitled  to 
any  priority  over  A  and  B  shareholders  in 
respect  of  other  matters.  In  that  state  of 
things  it  appears  that  about  October,  1889, 
certain  regulations  were  cancelled,  and  the  new 
rule  substituted.  That  rule,  it  seems  to  me, 
must  be  read  in  the  light  of  surrounding  cir- 
cumstances, which  shew  that  it  must  be  taken 
that  there  was  amongst  the  members  of  the 
society  knowledge  of  a  state  of  things  which 
rendered  a  winding-up  or  a  liquidation  inevit- 
able, and  in  truth  the  rule  is  directed  to  a 
realisation  of  the  assets  and  a  distribution  of 
them. 

Now  if  the  rule  had  taken  no  notice  of  the 
right  of  withdrawal,  upon  the  authority  of  the 
Sunderland  Thirty-sixth  Universal  Building 
Society t  In  re,*  this  result  would  follow,  that 
the  right  to  give  notices  of  withdrawal  from 
that  time  must  cease,  and  consequently  all  the 
members  who  had  not  given  notice  of  with- 
drawal would  be  entitled  to  share  in  the  assets 
pari  passu.  A  rule  might  well  have  been  passed 
regulating  the  rights  of  members  who  had  given 
notice  of  withdrawal.  Their  rights  would,  ac- 
cording to  the  decision  in  Walton  v.  Edge  [i884] " 

(4)  22  Sc.  L.  R.  833. 

(5)  64  L.  J.  Oh.  69;  [1895]  1  Ch.  121. 

(6)  61L.  J.  Ch.  453. 

(7)  63  L.  J.  Ch.  488 ;  [1894]  1  Ch.  374. 

(8)  54  L.  J.  Ch.  362 ;  10  App.  Cas.  33. 
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have  been  regalated  by  the  date  at  which  their 
notices  to  withdraw  matured.  The  society  has 
not  taken  this  couzse,  but  instead  it  has  passed 
the  rule  of  October,  1889,  which  says  that  the 
withdrawal  of  shares — other  than  C  shares — ^by 
priority  of  notice  shall  cease,  and  that  the 
assets  shall  be  applied  in  a  certain  way.  I  fail 
to  see  how  the  society  has  any  power  to  make 
such  a  rule  as  that.  That  appears  to  me  to  be 
sweeping  away  altogether  the  interests  of  the 
members  under  the  contract  which  has  been 
entered  into.  It  seems  to  me  to  be  a  resolution 
in  effect  that,  the  assets  of  the  society  being  in 
the  course  of  liquidation,  they  are  to  be  dis- 
tributed otherwise  than  in  accordance  with  the 
rights  which  existed  under  the  old  rules  at  the 
date  when  the  resolution  was  passed,  and  in  a 
different  mode  to  that  in  which  they  would 
have  been  distributed  if  a  winding-up  order 
had  been  made.  I  cannot  think  that  an  altera- 
tion of  rights  of  that  character  can  be  justified. 
I  confine  my  judgment  to  this,  that  the  wind- 
ing up  of  the  company  was  really  that  which  was 
in  contemplation  at  the  time  when  this  rule 
was  made,  and  it  seems  to  me  that  this  is  an 
attempt  on  the  part  of  the  C  shareholders,  who 
constituted  a  majority  of  the  society,  to  acquire 
for  themselves  a  right  to  which  they  were  not 
entitled. 

I  hold,  therefore,  that  as  regards  C  shares,  in 
respect  of  which  no  notice  of  withdrawal  has 
been  given,  there  is  no  preference  in  the  dis- 
tribution of  the  assets  of  the  society. 

[Declare  as  to  question  1  that  the  C  shares  in 
the  plaintiff  society  in  respect  of  which  notice 
of  withdrawal  was  not  given  before  the  change 
of  rules  in  October,  1889,  are  preferential  as 
regards  payment  of  interest  only,  and  not  as 
regards  payment  of  capital,  but  that  the  holders 
of  those  C  shares  who  gave  notice  to  withdraw 
before  the  change  of  rules  in  October,  1889,  are 
entitled  to  be  preferred  over  holders  of  shares 
who  had  not  given  notice  ;  and  as  to  question  2, 
that  the  new  rule  26,  section  89,  is  invalid  in  so 
far  as  it  varies  any  then  subsisting  rights  of 
members.] 


Solicitors — H.  K.  Bristow ;  Lumley  k  Lumley. 

[Reported  hy  A.  E,  Randall,  Esq., 
BarrUter-at'Laiv, 


Kekewigh,  J.  '^  civil     SERYICE  ^  MUaiCAIr 
1899.         >   instrument  ASSOciATioiry 

May  10,  11.    3     ^I^-  ^-  WHITEMAN. 

Landlord  and  Tenant  —  Lease — Ease- 
ment — OvMay  by  Leasee  on  Excepted  Pre- 
mises— Mistake  as  to  Rights — Aequieseenoe^ 

Iff  after  am,  agreemeTUfor  a  lease  invoic- 
ing a  stipulated  outlay  on  the  demised  pre- 
mises by  the  lessee,  before  the  lease  is  granted 
the  landlord  stands  by  and  encourages  the 
lessee  to  expend  additional  moneys  in^ 
artistically  paving  a  passage  eaocepted  from 
the  demise,  hut  over  which  the  lessee  is  given 
a  right  of  way  to  the  demised  premises,  the 
lessee,  to  tlie  landlord*s  knowledge,  bein^ 
under  the  belief  that  the  pavemant  wUl 
remain,  the  landlord  cannot  afterwards,  as 
legal  oumer,  insist  on  its  removal  or  altera- 
tion. Nor  can  the  landlord  insist  on  the 
removal  of  an  advertisement  board  affixed 
by  the  lessee  to  the  outside  wall  of  the  land- 
lords premises  under  similar  cireum- 
stances. 

The  propositions  stated  in  WiUmott  v. 
Barber  (49  L.  J.  Ch.  792  ;  15  Ch.  D.  96> 
applied. 

Trial  of  action  with  witnesses. 

In  September,  1896,  the  plaintiff  com* 
pany  were  in  negotiation  with  the  defen- 
dant H.  J.  Whiteman  for  a  lease  to  th& 
company  of  the  ground  floor  of  the  pre- 
mises No.  236  High  Holbom.  The  n^o- 
tiations  were  in  part  carried  on  by  a  Mr. 
Kash  and  Mr.  Reynolds,  agents  for  the 
respective  parties.  On  October  2,  1896,. 
an  agreement  in  writing  was  entered  into 
between  the  defendant  of  the  one  part  and 
the  company  of  the  other  part  to  the  effect 
that  whenever  certain  specified  alterations 
and  amendments  should  have  been  com- 
pleted by  the  company,  the  defendant 
would  grant  a  lease  to  them  of  *'  all  that 
ground  floor  of  the  premises  236  High 
Holbom,  except  and  reserving"  to  the 
defendant  ^'  the  passage  and  staircase  then 
or  thereafter  situate  on  or  arising  oat  of 
the  ground  floor,  but  with  liberty  for  the 
company  and  their  servants  and  customers 
at  all  reasonable  times  to  have  access  over 
the  passage  to  the  door  of  the  shop  on  the 
ground  floor,"  for  the  term  of  twenty-one 
years  at  the  rent  for  the  first  year  of  214L 
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And  for  every  subsequent  year  of  240/. 
The  oompany  agreed  before  November  1, 
1896,  to  carry  out  at  an  outlay  of  200/. 
certain  alterations  on  the  ground  floor  to 
the  satis&ction  of  the  defendant's  sur- 
veyor. The  specification  in  the  schedule 
to  the  agreement  provided  for  the  removal 
of  the  existing  shop  front  and  the  erection 
of  a  modem  plate-glass  front,  and  for 
various  repairs  to  the  ceilings,  walls,  and 
Btructure  of  the  premises,  and  for  paint- 
ing, papering,  and  other  matters,  but  con- 
tained no  specific  reference  to  the  passage. 
It  was  alleged  by  the  company  that  the 
passage,  which  had  a  boarded  floor,  was  in 
a  bad  state  of  repair,  that  they  had  ex- 
pended much  more  than  the  agreed  sum 
of  200/.  on  the  alterations  in  the  premises, 
and  that  with  the  knowledge  and  approval 
of  the  defendant  and  his  surveyor  they 
had  increased  the  width  of  the  passage, 
thereby  reducing  the  size  of  their  shop, 
and  had  further  improved  the  passage  by 
replacing  the  wooden  floor  by  a  mosaic 
one.  The  company's  name  appeared  on 
the  new  floor  in  black  mosaic  on  a  white 
ground,  and  their  trade  mark,  a  lyre,  in 
coloured  mosaics.  They  had  also  executed 
other  improvements,  including  a  new 
mahogany  door  and  marble  step,  all  the 
alterations  being  inspected  and  approved 
by  the  defendant  and  his  surveyor,  and 
completed  before  a  lease  was  granted  to 
the  company.  The  company  also  before 
the  date  of  the  lease  transferred  from 
their  old  premises  a  Y-shaped  signboard 
with  the  words  "  Pianos  "  on  the  one  side 
and  ^^  Organs  "  on  the  other,  and  fixed  it 
above  the  new  front  of  the  premises  in 
question.  The  words  on  this  signboard 
were  illuminated  at  night  by  small  electric 
lamps,  and  the  board  was  attached  to  the 
defendant's  wall  by  a  chain. 

On  January  25,  1897,  the  defendant 
granted  to  the  company  a  lease  whereby 
be  demised  unto  the  lessees  all  the  ground 
floor,  ''except  and  reserving  unto  the 
lessor  the  passage  and  staircase  situate  on 
and  arising  out  of  the  ground  floor,  but 
with  liberty  for  the  lessees  and  their 
servants  and  customers  at  all  reasonable 
times  to  have  access  over  the  passage  to 
the  door  of  the  shop  on  the  ground  floor." 

The  defendant  subsequently  required 
the  company  to  remove  the  signboard  and 


mosaic  floor,  and  on  their  refusal  to  do 
so  threatened  to  remove  them  himself. 
Thereupon  the  company  brought  the  pre- 
sent action  claiming — first,  a  declaration 
that  the  defendant  was  not  entitled  to 
remove  or  otherwise  alter  or  interfere  with 
either  the  said  mosaic  work  advertisement 
and  device  of  a  lyre  in  the  said  passage, 
or  the  attachment  of  the  said  signboard, 
as  the  same  existed  at  the  date  of  the 
lease;  and  secondly,  an  injunction  to 
restrain  any  such  removal,  alteration,  or 
interference. 

Eeruhaw,  Q,C.,  and  T.  B.  Napier,  for 
the  plaintiffs. — ^The  plaintiffs  are  entitled 
to  a  right  of  way  over  the  passage  in 
such  shape,  form,  and  state  as  it  was  in 
at  the  time  when  the  lease  was  granted — 
Addison  on  Torts  (7th  ed.),  p.  312,  where 
the  law  is  thus  stated  :  "  If  a  landowner 
verbally  agrees  to  allow  an  adjoining  pro- 
prietor a  right  of  way,  or  a  right  to  the 
passage  of  water  through  his  land,  and 
the  enjoyment  of  the  privilege  involves 
the  outlay  of  money,  and  the  consenting 
landowner  allows  the  licensee  to  expend 
money,  the  Court  will  interfere  by  in- 
junction to  prevent  such  consenting  land- 
owner from  disturbing  the  enjoyment  of 
the  way,  or  watercourse,  or  easement,  so 
verbally  granted."  The  defendant  having 
stood  by  and  allowed  the  plaintiffs  to  ex- 
pend money  in  improving  the  passage 
under  the  belief  that  it  would  not  be 
altered  cannot  insist  on  its  alteration 
under  the  plea  of  legal  ownership — 
Jackson  V.  Cator  [isoo],*  Winter  v.  Brock- 
weU  [1807],*  Foioell  v.  Thomas  ri848],» 
Devonshire  {Duke)  v.  Bigin  [l85lj,^  and 
Beaufort  (Duke)  v.  Fatriok  [1863].* 

[Kekewigh,  J.,  referred  to  Laird  v. 
Birkenhead  EaUtvay  [i859].^] 

The  same  considerations  apply  as  to  the 
signboard. 

Warrii^gton,  Q.O.^  and  Henry  FeUotvs^ 
for  the  defendants. — There  is  a  distinction 
between  express  assent  and  mere  standing 
by  with  knowledge.     A  mere  standing  by 

(1)  5  Ves.  688.  680. 

(2)  8  East,  308. 

(3)  6  Hare,  300. 

(4)  20  L.  J.  Ch.  495 ;  14  Beav.  630. 

(5)  22  L.  J.  Ch.  489 ;  17  Beav.  60. 

(6)  29  L.  J.  Ch.  218  ;  Johns.  500. 
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with  knowledge  on  the  part  of  the  legal 
owner  is  not  enough  to  give  a  person  a 
right  to  what  he  puts  on  the  land  of  the 
legal  owner — Ramaden  v.  Dyson  [1866]  ^ 
and  WiUmoU  v.  Barber  [1880].®  The  cases 
cited  on  behalf  of  the  plaintifiQs  are  dis- 
tinguishable, as  they  all  relate  to  some- 
thing done  on  the  demised  premises. 
Here  what  was  done  was  done  on  pre- 
mises which  were  not  included  in  the 
demise,  and  the  plaintiffs  have  no  rights 
outside  the  terms  of  the  lease,  which  con- 
tains no  provisions  relating  either  to  the 
passage  or  the  signboard,  such  as  to  confer 
on  the  plaintiffs  the  rights  now  contended 
for. 
No  reply  was  called  for. 

Kekewich,  J. — This  cannot  be  properly 
described  as  a  case  of  first  impression ; 
yet  there  are  points  raised  on  behalf  of 
the  plaintiffs  which  are  not  to  be  found  in 
the  cases  cited.  It  is  necessary  to  bear  in 
mind  the  short  facts  of  the  case.  The 
plaintiffs  were  minded  to  take  a  lease  of 
these  premises,  which  were  in  a  dilapidated 
condition,  and  a  considerable  expenditure 
was  necessary  in  order  to  enable  the 
plaintiffs  to  carry  on  the  business  which 
they  proposed  to  carry  on  there.  They 
were  prepared  to  incur  that  expenditure, 
and  to  go  beyond  what  the  lessor  required 
in  order  to  give  the  premises  a  taking 
appearance.  An  agreement  was  entered 
into  on  October  2,  1896,  but  as  time  went 
on  further  alterations  were  made  in  the 
plans  and  other  matters,  so  that  at  the  dat  e 
of  the  lease  of  January  25,  1897,  they 
differed  considerably  from  those  contem- 
plated at  the  date  of  the  previous  agreement. 
At  the  time  when  the  discussions  as  to  the 
alterations  were  going  on  the  plaintiffs 
were  minded  to  repair  the  entrance  lobby 
forming  the  approach  to  the  shop  and  to 
the  rooms  above  the  shop,  which  were 
reserved  to  the  lessor,  and  the  plaintiffs 
were  willing  not  only  to  beautify  the  walls 
and  door,  but  to  lay  down  a  mosaic  pave- 
ment, having  the  name  of  the  plaintiffs 
and  their  trade  mark,  a  lyre,  worked  in. 
I  am  convinced  on  the  evidence  that 
Whiteman,  the  lessor,  was  perfectly  aware 

(7)  L.  R.  1  H.L.  129. 

(8)  49  L.  J.  Oh.  792 ;  16  Ch.  D.  96. 


that  the  plaintiffs  intended  to  do  this,  and 
that  it  was  in  fact  being  done,  and  was 
done.  I  see  no  reason  to  doubt  that  the 
mosaic  floor  was  shewn  to  him,  that 
he  was  in  and  out  when  the  work  was 
being  done,  and  that  he  walked 
over  it  and  saw  it  when  it  was  finished. 
It  was  not  a  thing  which  a  man  could  fail 
to  see,  and  the  evidence  to  the  contrary  is 
an  illustration  of  the  old  proverb  that 
none  are  so  blind  as  those  who  will  not 
see.  He  knew,  and  must  have  known, 
that  the  plaintiffs  were  expending  consi- 
derable sums  beyond  what  was  specified 
in  the  agreement,  and  he  was  pleased 
enough  at  the  additional  expenditure. 
That  is  my  view  of  the  fieu^ts.  At  the 
same  time,  I  do  not  think  that  there  was 
any  express  agreement  between  Nash  and 
Whiteman  or  Beynolds  that  there  should 
be  this  mosaic  pavement  or  that  it  should 
never  be  interfered  with.  It  might  be 
argued  that  on  the  face  of  the  lease  the 
plaintifis  are  entitled  to  the  use  of  this 
pavement  as  it  stands.  [His  Lordship 
read  the  terms  of  the  demise,  and  con- 
tinued :]  I  am  by  no  means  sure  that  that 
does  not  mean  the  passage  as  it  existed  at 
the  date  of  the  lease  itself.  I  mention 
that  in  passing,  but  the  main  question 
which  has  been  argued  is  whether,  there 
being  no  specific  agreement,  the  plaintiffs 
can  now  insist  on  the  floor  not  being  dis- 
turbed. 

The  cases  which  have  been  cited  are 
mostly  cases  of  specific  performance,  such 
as  Ramsden  v.  Dyson?  The  question 
there  was  whether  the  plaintiff  was  en- 
titled to  specific  performance,  and  the 
House  of  Lords  held  that  he  was  not. 
Jackson  v.  CcUor  ^  is  a  somewhat  different 
case,  but  there  the  Court  restrained  the 
landlord  from  cutting  ornamental  trees  on 
the  lawn  during  the  term,  for  the  reason 
that  his  conduct  in  standing  by  amounted 
to  a  consent  to  the  tenant's  laying  out  the 
ground  in  the  way  he  did.  The  difference 
between  that  case  and  this  is  that  here  I 
am  dealing  with  something  outside  the 
demised  premises.  The  lease  does  not  in- 
clude the  passage  in  the  demise,  but  only 
gives  a  right  of  way  over  it.  But  there 
is  a  valuable  principle  to  be  extracted 
from  Jackson  v.  CaUrr^  and  also  from 
Ramsden  v.  Dyson,''  where  Lord  Kings- 
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down,  who  differed  from  the  other  law 
Lords  only  on  a  question  of  fact,  says, 
^'If  a  man,  under  a  verbal  agreement 
with  a  landlord  for  a  certain  interest 
in  land,  or,  what  amounts  to  the  same 
thing,  under  an  expectation,  created  or 
encouraged  by  the  landlord,  that  he  shall 
have  a  certain  interest,  ta^es  possession  of 
such  land,  with  the  consent  of  the  landlord, 
and  upon  the  faith  of  such  promise  or 
expectation,  with  the  knowledge  of  the 
landlord,  and  without  objection  by  him, 
lays  out  money  upon  the  land,  a  Court  of 
equity  will  compel  the  landlord  to  give 
effect  to  such  promise  or  expectation." 
Then  he  refers  to  Gregory  v.  Mighell 
[iSll],^  and  goes  on  to  apply  that,  as 
follows :  ''  If,  at  the  hearing  of  the  cause, 
there  appears  to  be  such  uncertainty  as 
to  the  particular  terms  of  the  contract  as 
might  prevent  a  Court  of  equity  from 
giving  relief  if  the  contract  had  been  in 
writing,  but  there  had  been  no  expendi- 
ture, a  Court  of  equity  will  nevertheless, 
in  the  case  which  is  above  stated,  interfere 
in  order  to  prevent  a  fraud,  though  there 
has  been  a  difference  of  opinion  amongst 
great  Judges  as  to  the  nature  of  the  relief 
to  be  granted."  He  there  puts  it  dis- 
tinctly on  the  ground  of  fraud.  Then  I 
take  the  case  of  WiUmott  v.  Barber^  which 
was  a  case  of  specific  performance,  but  in 
which  I  find,  in  Mr.  Justice  Pry's  judg- 
ment, all  I  need  to  support  my  judgment 
in  this  case.  Mr.  Justice  Fry  there  lays 
down  five  propositions.  I  observe  that 
judgment  in  that  case  was  delivered  at  the 
close  of  the  arguments  without  time  for 
the  Judge  to  put  his  language  in  a  more 
concise  form.  I  venture  to  think  that 
otherwise  the  propositions  might,  perhaps, 
have  been  made  a  little  more  compact. 
The  propositions  are  these  : 

1.  *^The  plaintiff  must  have  made  a 
mistake  as  to  his  legal  rights."  I  have  no 
doubt  here  that  the  plaintiffs'  agent  Nash 
thought  that  in  making  this  mosaic  pave- 
ment he  was  laying  out  money  under  the 
agreement  so  that  the  plaintiffs  would 
have  the  benefit  of  it. 

2.  ''  The  plaintiffs  must  have  expended 
some  money  or  must  have  done  some  act 
(not  necessarily  upon  the  defendant's  land) 

(9)  18  Ves.  328. 


on  the  faith  of  his  mistaken  belief."  In 
the  present  case  it  would,  in  my  opinion, 
be  absurd  to  suppose  that  the  plaintiffs 
would  have  laid  out  this  money  if  they 
had  thought  that  Whiteman  could  have 
disturbed  what  they  had  done  at  a  mo- 
ment's notice. 

3.  *^The  defendant,  the  possessor  of  the 
legal  right,  must  know  of  the  existence 
of  his  own  right,  which  is  inconsistent 
with  the  right  claimed  by  the  plaintiff. 
If  he  does  not  know  of  it,  he  is  in  the 
same  position  as  the  plaintiff,  and  the 
doctrine  of  acquiescence  is  founded  upon 
conduct  with  a  knowledge  of  your  legal 
rights."  Of  course,  in  the  present  case, 
Whiteman  knew  that  he  was  the  owner 
of  the  passage. 

4.  "  The  defendant,  the  possessor  of  the 
legal  right,  must  know  of  the  plaintiff's 
mistaken  belief  of  his  rights.  If  he  does 
not,  there  is  nothing  which  calls  upon  him 
to  assert  his  own  rights."  That  is  a  matter 
for  inference,  and  in  the  present  case  I 
have  no  doubt  that  Whiteman  knew  that 
the  plaintiffs  were  expending  the  addi- 
tional money  under  the  belief  that  they 
were  entitled  to  do  so,  and  to  retain  the 
benefit  of  the  expenditure. 

5.  ^'  The  defendant,  the  possessor  of  the 
legal  right,  must  have  encouraged  the 
plaintiff  in  his  expenditure  of  money  or 
in  the  other  acts  which  he  has  done,  either 
directly  or  by  abstaining  from  asserting 
his  legal  right."  In  my  opinion,  the 
plaintiffs  have  established  that  proposition 
too.  I  have,  therefore,  all  the  conditions 
which  are  required  ;  and  I  hold  that  the 
defendant  Whiteman  cannot  now  turn 
round  and  say,  "The  mosaic  pavement 
offends  my  eye.  I  will  give  you  another 
pavement."  It  would  be  a  fraud  on  his 
part  to  set  up  the  legal  right  so  as  to  dis- 
turb the  equitable  right  of  the  plaintiffs. 

The  case  as  to  the  signboard  is  different, 
but  I  cannot  credit  Whiteman's  evidence. 
He  went  again  and  again  to  292  High 
Holbom,  the  plaintiffs'  old  premises.  The 
sign  was  there,  and  his  attention  was 
called  to  it.  Whiteman  was  so  confused 
as  to  the  dates  and  circumstances,  that  I 
place  no  reliance  on  his  evidence.  Nash's 
statements,  on  the  other  hand,  are,  in  my 
opinion,  substantially  true.  I  believe 
Whiteman  assented  to  the  expenditure  of 
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the    money;    and,   in    my  opinion,  the 
plaintiffs  must  succeed  on  both  points. 


Solicitors — G.  L.  Matthews,  for  plaintifiEs ; 
Rooper  &  Whateley,  for  defendant. 

[^Reported  "by  A,  Cordery,  Btq., 
Barrister-at'Law, 


Stibunq,  J. 

1899. 

March  24. 

May  17. 


LACY,  In  re ;  royal  general 
theatrical  fund  asso- 
ciation V.  KYDD. 


Will— Gift  to  Trustees  for  a  Charity-- 
Freeholds  and  Leaseholds — Failure  of  Gift 
— Mortmain — Charitable  Uses  Act,  1735 
(9  Geo.  2.  0.  36) — Charge  of  Annuities — 
j^o  Trust  for  Payment  —  Statutes  of 
LimitaUon — Possession  of  Freeholds  and 
Leaseholds  by  Executor — Beal  Property 
LimitaHon  Act,  1874  (37  dh  38  Vict.  o.  57) 
— Express  Trustee  for  Next-ofKin — No 
Beneficial  Interest  in  Residue — Eocecutors 
Act,  1830  (11  Geo.  4.  <fc  1  Wm.  4. 
c.  40) — Law  of  Property  Amendment  Act, 
1860  (23  d:  24  Vict.  c.  38),  s.  13. 

The  Royal  General  Theatrical  Fund 
Associationis  a  charity.  Sir  O.  Jessel's 
decision  to  that  effect  in  Spiller  v.  Maude 
(32  Ch.  D.  158n)  approved  of  That  case 
teas  not  ovemded  or  intended  to  be  over- 
ruled by  Cunnack  v.  Edwards  (65  L.  J. 
Ch.  801 ;  [1896]  2  Ch.  679). 

In  the  absence  of  special  circumstances, 
executors  were  not,  prior  to  the  Executors 
Act,  IS30,  regarded  by  .Courts  of  equity 
as  express  trustees,  and  the  trusteeship 
created  by  that  Act  was  not  intended  to  be 
different  in  its  nature  from  that  which 
previously  existed. 

Where  a  testator,  who  died  in  1873,  gave 
all  his  property,  which  included  freeholds 
and  leaseholds,  to  the  trustees  of  the  above- 
vientioned  fund,  charged  with  certain 
annuities,  and  appointed  an  executor,  to 
whom  he  bequeathed  a  legacy  for  his  trouble, 
and  the  executor  read  over  the  will  to  the 
testator^ s  heir-at-law  and  sole  next-of-kin, 
but  did  not  inform  him  of  his  rights  under 
the  testalor's  will  in  respect  of  the  gift  to 


the  charity,  and  subsequently  entered  int^ 
possession  and  received  the  income  of  the 
real  and  personcd  estate  on  behalf  of  the 
trustees  of  the  fund  for  nearly  twenty  years, 
it  was  held  that  the  daim  of  the  heir-at-law 
to  the  freeholds  was  barred  by  the  Statute 
of  Limitations,  and  that  the  executor  was 
not  an  express  trustee  for  the  next-of-kin, 
and  that  consequently  the  title  of  the  latter 
to  the  leaseholds  was  barred  by  the  Law  of 
Property  Amendment  Act,  1860,  «.  13. 

Salter  v.  Cavana^h  (1  Dr.  &  Wal.  668) 
and  Patrick  v.  Simpson  (59  L.  J.  Q.B.  7 ; 
24  Q.B.  D.  128)  distinguished. 

Thomas  Hailes  Lacy,  who  formerly 
carried  on  business  as  a  theatrical  book- 
seller at  89  Strand,  made  his  will  dated 
April  28,  1873,  and  thereby  bequeathed 
as  follows:  "  I  bequeath  all  my  property 
of  every  description  excepting  only  the 
legacies  hereafter  named  to  the  trustees  of 
the  Hoyal  General  Theatrical  Fund  of 
which  I  am  now  a  director  the  capital  and 
total  sum  of  which  property  is  to  be  pre- 
served intact  under  the  name  of  'The 
Lacy  Bequest'  but  the  interest  profits 
and  rentals  of  which  is  to  be  the  property 
of  the  said  Boyal  General  Theatriod 
Fund  to  be  used  and  disposed  of  according 
to  the  rules  of  the  said  fund  for  its  benefit 
and  continuance.  But  should  the  said 
Royal  General  Theatrical  Fund  be  dis- 
solved or  seriously  diverted  from  its 
present  charitable  purpose  then  the  said 
capital  sum  and  property  forming  Hhe 
Lacy  Bequest '  aforesaid  shall  become  the 
property  of  the  trustees  of  the  Charing 
Cross  Hospital  the  interest  and  produce 
to  be  used  by  them  for  the  good  of  the 
said  hospital  the  principal  remaining 
intact  as  before  stated  and  in  the  event  of 
the  dissolution  or  removal  to  a  distance 
of  the  said  Charing  Cross  Hospital  the 
above  named  Lacy  Bequest  is  to  revert  to 
the  public  hospital  nearest  to  89  Strand 
under  the  same  conditions  advantages  and 
liabilities  as  above  stated  and  subject  to 
being  forfeited  by  a  similar  cause  of 
removal  or  dissolution  in  fisivour  of  any 
other  hospital  that  may  exist  being  the 
nearest  t.o  89  Strand  as  aforesaid." 

He  then  enumerated  the  items,  fourteen 
in  number,  constituting  what  is  described 
as  "Property  left  for  the  above-named 
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'  Lacy  Bequest '  chargeable  to  the  herein- 
afber  bequests  legacies  and  annuities/' 
This  property  included  both  freehold  and 
leasehold  estates.  He  appointed  Mr. 
8amuel  Kydd,  of  7  Serjeants'  Inn,  Temple, 
to  be  one  of  his  executors  for  the  proper 
carrying  out  the  provisions  of  that  his 
only  will  and  testament,  and  bequeathed 
to  him  as  a  compensation  for  his  trouble 
thus  entailed  250Z.  He  appointed  another 
executor  and  bequeathed,  to  him  100^.  and 
such  manuscripts  as  might  be  desirable  to 
enable  him  to  complete  a  proposed  publi- 
cation ;  and  after  a  direction  that  the 
money  standing  to  his  account  with 
his  bankers  ^ould  be  used  for  the 
liquidation  of  any  lawful  claims  against 
him,  and  for  the  expenses  of  his  funeral, 
he  proceeded  as  follows:  "That  all  the 
above  is  to  be  as  aforesaid  the  property 
in  trust  for  the  aforesaid  Royal  Qeneral 
Theatrical  Fund  and  to  be  subject  to  the 
following  legacies  bequests  and  gifts."  He 
then  gave  some  pecuniary  legacies  and 
annuities  and  concluded  "the  last  two 
annuities  to  be  a  charge  upon  my  freehold 
premises  11  and  13  Garrick  Street." 

The  testator  died  on  August  1,  1873, 
and  his  will  was  proved  on  August  30, 
1873,  by  S.  Kydd  alone,  the  other  execu- 
tor named  having  renounced  probate. 

The  testator  had  been  married  and 
had  issue  one  child  only — namely,  a  son, 
Thomas  Lacy,  who  survived  him,  and 
consequently  became  his  heir-at-law  and 
sole  next-of-kin. 

In  1872  T.  Lacy  became  of  unsound 
mind  and  was  admitted  into  Bethlehem 
Hospital,  where  he  remained  until  March, 
1873,  when  he  was  discharged.  He  then 
went  on  a  voyage  to  Australia,  and  was 
not  in  this  country  at  the  time  of  his 
father's  death,  but  returned  shortly  after- 
wards. 

Mr.  H.  Hughes,  clerk  to  S.  Kydd, 
who  gave  evidence,  stated  in  his  affidavit 
that  about  a  month  or  so  after  the  testa- 
tor's death  he  remembered  T.  Lacy  calling 
upon  S.  Kydd  at  his  chambers  to  see  him 
respecting  the  will  of  the  testator ;  that 
upon  that  occasion  S.  Kydd  read  the 
will  over  to  him,  and  that  T.  Lacy  was 
very  angry  at  its  contents ;  that  he  saw 
T.  Lacy  on  several  occasions  since  that 
time  down  to  about  1885,  and  that  neither 
Vol.  68.— Chang 


on  the  occasion  of  his  calling  on  S.  Kydd 
immediately  after  the  death  of  the  testator 
nor  on  any  subsequent  occasion,  did  he 
shew  the  slightest  symptom  of  unsound- 
ness of  mind. 

Mrs.  Lacy,  who  was  then  the  wife  of 
T.  Lacy,  but  subsequently  divorced  from 
him,  stated  that  T.  Lacy  upon  his  return 
to  this  country  was  informed  of  his 
father's  death  and  learned  the  contents  of 
his  will,  but  that  to  the  best  of  her  know- 
ledge, information,  and  belief  he  was  not 
informed  and  never  knew  that  under  the 
circumstances  he  was  or  might  be  entitled 
as  heir-at-law  or  next-of-kin  to  his  father's 
real  and  leasehold  estate  or  to  any  part 
thereof;  that  he  had  no  professional  or 
other  advice  upon  the  subject,  and  that 
S.  Kydd,  the  executor,  who  was  a  barrister, 
and  with  whom  her  husband  was  ac- 
quainted, and  to  whom  he  might  have 
naturally  looked  for  assistance,  never  in- 
formed him  of  his  rights. 

T.  Lacy  died  in  a  lunatic  asylum  at 
Prestwich,  Lancashire,  on  July  5,  1895, 
without  leaving  issue,  and  without  having 
made  any  claim  to  any  part  of  the  pro- 
perty devised  by  his  father's  will.  Upon 
the  evidence  he  must  be  taken  to  have 
been  of  sound  mind  at  the  time  of  his 
feither's  death. 

On  December  2, 1875,  S.  Kydd  executed 
a  document  under  seal  by  which,  after 
reciting  that  T.  H.  Lacy  was  at  the  time 
of  his  death  seised  of  certain  freehold  and 
leasehold  property  and  possessed  personal 
property  consisting  of  household  furniture 
and  other  effects  as  stated  in  his  will 
dated  April  28,  1873,  and  that  T.  H.  Lacy 
appointed  him,  S.  Kydd,  one  of  his  exe- 
cutors, and  that  the  will  was  duly  proved, 
and  that  all  the  debts,  funeral  and  testa- 
mentary expenses,  legacies,  and  all  other 
claims  against  the  estate  of  the  deceased 
were  paid  or  settled,  and  the  said  personal 
property  (to  wit)  furniture  and  other 
effects  sold  (certain  dramatic  rights  ex- 
cepted), and  the  residue  of  the  personal 
estate  and  the  freehold  and  leasehold  pro- 
perty, together  with  certain  dramatic 
rights  under  the  will  vested  in  the  Royal 
General  Theatrical  Fund,  it  was  witnessed 
that  at  the  request  of  the  directors  and 
trustees  of  the  fund,  S.  Kydd  consented 
that  the  accounts  of  the  said  estate  should 
2M 
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be  kept  in  his  name,  and  that  he  should 
advise  as  to  the  management  of  the  said 
estate,  and  that  the  fund  should  receive 
the  income  thereof  for  the  purposes  in  the 
will  directed,  and  it  was  further  witnessed 
that  S.  Kydd  thereby  and  therewith  de- 
clared that  no  part  of  the  property,  funds, 
or  income  of  the  said  estate  belonged  to 
him ;  that  the  whole  of  the  funds,  shares, 
and  moneys  then  at  Coutts's  Bank,  stand- 
ing in  the  books  of  the  bank  in  his  name, 
were  solely  the  property  of  the  trustees 
of  the  fund  for  the  purposes  in  the  will 
directed,  and  to  which  property,  funds,  and 
income  he  had  no  right,  title,  or  claim 
whatever. 

S.  Kydd  entered  into  possession  of  the 
freehold  and  leasehold  estates  of  the 
testator.  He  granted  leases  and  entered 
into  agreements  for  leases  of  them,  de- 
scribing himself  in  some  of  these  docu- 
ments as  acting  for  and  on  behalf  of  the 
trustees  of  the  fund,  and  in  others  as 
trustee  of  the  Lacy  bequest  under  the 
will  of  T.  H.  Lacy.  He  received  all  the 
income  of  the  real  and  personal  estate  of 
the  testator,  and  after  paying  all  outgoings 
(including  the  annuities  given  by  the 
will)  paid  the  surplus  into  Coutts's  Bank 
to  an  account  entitled  '^  Mr.  Samuel 
Kydd.''  He  from  time  to  time  drew  sums 
out  of  the  bank  and  invested  them  in  his 
own  name.  In  July,  1891,  S.  Kydd,  with 
the  acquiescence  of  the  trustees  of  the 
fund,  transferred  these  investments  and 
the  balance  at  the  bankers'  into  the  names 
of  himself  and  Mr.  Leopold  de  Rothschild  ; 
and  subsequently  the  income  of  the  tes- 
tator's real  and  personal  estate  was  dealt 
with  in  a  way  similar  to  that  pursued 
when  S.  Kydd  acted  alone. 

S.  Kydd  died  on  December  21,  1892. 

Since  his  death  the  income  of  the  real 
and  personal  estate  of  the  testator  and  of 
the  investments  had  been  received  by 
H.  Hughes,  and  paid  into  Coutts's  Bank  to 
the  account  of  "  Samuel  Kydd,  deceased, 
and  Leopold  de  Rothschild." 

On  May  30,  1895,  an  originating  sum- 
mons was  taken  out  by  the  Royal  General 
Theatrical  Fund  Association  and  its 
present  trustees  against  Mrs.  Mary  Ann 
Appleford  Kydd,  Mr.  Frank  Mead  (the 
legal  personal  representatives  of  S.  Kydd, 
deceased),    L.    de    Rothschild,    and  the 


Charing  Cross  Hospital,  for  the  determina- 
tion of  the  question  whether  the  plaintiffd 
were  devisees  and  residuary  legatees  of  the 
testator's  real  and  personal  estate  (subject 
to  the  two  annuities  therein  mentioned) 
absolutely  or  conditionally  with  gifts  over, 
and  a  declaration  of  the  plaintiffs'  rights 
accordingly,  and  as  to  how  the  testator's 
real  and  personal  estate  might  be  dealt 
with,  and  who  was  entitled  to  possession 
of  the  same  respectively,  and  asking  for 
an  order  directing  the  defendants,  Mrs. 
Kydd  and  F.  Mead,  as  such  executors,  to 
assign  the  leaseholds  then  remaining  sub- 
ject to  the  will  to  the  plaintifis,  the 
trustees  of  the  fund,  and  to  hand  over 
the  deeds  and  documents  relating  to  the 
title  of  the  leaseholds  to  such  plaintiffs, 
and  also  for  an  order  directing  the  defen- 
dant, L.  de  Rothschild,  as  trustee  or 
custodian  of  part  of  the  personal  estate  of 
T.  H.  Lacy,  to  transfer  the  securities  and 
moneys  belonging  to  the  estate,  and  then 
standing  in  his  name  or  under  his  control, 
into  the  names  of  or  to  such  plaintiflEs, 
after  first  deducting  therefrom  his  costs, 
charges,  and  expenses  properly  incurred 
in  the  administration  of  the  said  estate, 
and  also  those  of  the  defendants  Mrs. 
Kydd  and  F.  Mead  as  therein  mentioned. 
On  February  26,  1896,  an  order  was 
made  directing  enquiries  as  to  the  heir-at- 
law  and  next-of-kin  of  the  testator,  and 
the  rest  of  the  summons  was  directed  to 
stand  over.  Certificates  had  been  made 
by  the  Master  to  the  efiect  that  as  herein- 
before stated  T.  Lacy  was  the  testator's 
heir-at-law  and  sole  next-of-kin  at  the 
time  of  the  testator's  death,  but  it  had 
not  been  ascertained  in  whom  his  interest 
has  become  vested.  Jonathan  Potter  had, 
however,  become  his  legal  personal  repre- 
sentative, and  had  been  appointed  to  re- 
present his  heir-at-law  for  the  purpose  of 
the  determination  of  the  questions  arising 
on  the  summons. 

Swinfen  Eady,  Q.G.,  Uj^ohn,  Q.C^  and 
Be  Witt,  for  the  plaintiflfs.-—The  first  ques- 
tion is  whether  the  plaintifis  can  rely  on 
the  Statute  of  Limitations.  They  have 
been  in  possession  of  the  property  in  ques- 
tion since  1873.  If  they  have  acquired  a 
title  under  the  statute,  the  other  question 
— ^that  is  to  say,  whether  the  plaintifi  are 
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a  charity — will  be  immaterial.  Pease  v. 
JPaUmson  [l886],^  which  decided  that  the 
friendly  society  under  consideration  there 
was  a  charity,  and  SpiUer  v.  Maude  [l88l],^ 
in  which  it  was  held  that  the  fund  now 
before  the  Court  was  also  a  charity,  must 
be  read  in  conjunction  with  Cunnaok 
V.  Edwards  [i896].^  In  that  case  Lord 
Halsbury,  L.C.,  expresses  the  opinion  that 
in  some  of  the  cases  the  decisions  as  to 
what  is  a  charity  have  been  extravagant, 
and  the  Court  of  Appeal  there  held  that 
there  was  no  charity,  and  no  general 
charitable  intention.  Kekewich,  J.,  in 
Buckj  In  re;  Bruty  v.  Mackey  [l896],* 
distinguished  Cun/nack  v.  Edwards,^  and 
decided  that  a  friendly  society  was  a  charity 
where  the  rules  shewed  that  poverty  was 
a  necessary  ingredient  in  the  qualification 
for  relief.  This  fund  was  incorporated  by 
Hoyal  charter  in  1853.  The  association 
is  governed  by  rules  enrolled  in  the  Court 
of  Chancery.^     It  is  analogous  to  the  case 

(1)  55  L.  J.  Ch.  617  ;  32  Ch.  D.  154. 

(2)  32  Ch.  D.  15871. 

(3)  66  L.  J.  Ch.  801 ;  [1896]  2  Ch.  679. 

(4)  65  L.  J.  Ch.  881 ;  [1896]  2  Ch.  727. 

(5)  The  material  rules  of  the  association  are 
as  follows  : 

Rule  9  requires  subscriptions  of  members  to 
be  made  by  equal  quarterly  payments. 

Rule  10  imposes  fines  where  quarterly  pay- 
ments are  in  arrear,  and  provides  that  mem- 
bers in  arrear  for  the  periods  therein  mentioned 
shall  be  struck  off  the  list  of  members. 

Rule  12  provides  for  honorary  members  as 
well  as  ordinary  membera. 

Rule  15:  "That  any  member  of  this  asso- 
ciation who  shall  have  regularly  contributed  to 
its  funds  for  the  term  of  seven  years  shall  at 
any  time  afterwards,  on  becoming  incapacitated 
by  accident  or  infirmity  from  exercising  his  or 
her  duties,  be  entitled  to  receive  such  annuity 
for  life  as  the  annual  available  funds  of  the 
association  (as  set  forth  in  section  13)  shall 
from  year  to  year  afford ;  such  annuity  to  be, 
in  each  case,  calculated  and  apportioned  accord- 
ing to  the  class  of  subscription  which  the  mem- 
ber shall  have  adopted  and  paid." 

Rule  18 :  "  That  no  member  of  Class  A.,  who  shall 
be  in  receipt  of  120^.  per  annum;  of  the  Class  B., 
who  shall  be  in  receipt  of  200/.  per  annum  ;  or 
of  the  Class  C,  who  shall  be  in  receipt  of  2501. 
per  annum,  derivable  from  whatever  property 
or  source,  independent  of  his  or  her  claim  on 
the  fund  of  this  association,  shall  be  entitled 
to  any  annuity  out  of  such  fund." 

Rule  19:  "That  the  claims  of  members 
severally  possessing  independent  annual  incomes 
of  less  amount  than  the  sums  set  out  in  rule  18 
shall  be  so  regulated  that  the  annuity  payable 


of  a  friendly  society  where  the  funds  are 
supplemented  from  outside  sources.  The 
members  are  not  really  in  receipt  of  a 
charitable  allowance  when  they  receive 
the  annuity  to  which  they  are  legally 
entitled.  But  for  rule  18  it  could  not  be 
contended  that  the  association  is  a  charity. 
The  question  therefore  is,  Is  it  a  charity 
having  regard  to  that  rule  1  A  person  in 
possession  of  nearly  51,  a  week  is  not  a  poor 
person  in  the  ordinary  sense  of  the  word, 
and  in  this  case  the  benefits  are  not  strictly 
confined  to  poor  persons  in  that  sense.  It 
is  no  more  a  charity  than  a  working  men's 
club  or  a  benefit  society  that  receives  the 
contributions  of  its  members  and  gives 
them  a  return  when  they  are  unable  to 
work.  If,  however,  the  association  is  a 
charity,  the  plaintiffs  claim  an  absolute 
title  under  the  Statutes  of  Limitation. 

BeaUj  Q.C.,  and  Darlington,  for  J.  Potter, 
the  legal  personal  representative  of  T.  Lacy, 
also  appointed  to  represent  the  heir-at- 
law. — The  testator  speaks  of  this  fund  as 
a  charity  in  his  will.  If  it  were  not  a 
charity  there  would  be  a  perpetuity. 
There  has  been  no  such  possession  by 
Kydd  as  will  satisfy  the  Statute  of  Idmi- 
tations.  He  was  a  constructive  trustee 
for  the  heir-at-law. 

[Stirling,  J. — There  is  no  trust  for  the 
heir-at-law.  The  gift  falls  within  the 
Statute  of  Mortmain.] 

According  to  Tyssen,  Charitable  Be- 
quests, p.   464,    "  When  real    estate    is 

from  the  funds  of  this  association,  added  to  the 
said  independent  income,  shall  together  amount 
to  a  sum  not  exceeding  120/.  per  annum,  to  a 
claimant  of  Class  A. ;  not  exceeding  2001.  per 
annum,  to  a  claimant  of  Class  B. ;  and  not  ex- 
ceeding 2501.  per  annum,  to  a  claimant  of  Class  C. 
And  that  when  once  the  annuity  of  any  claim 
is  settled,  no  increase  shall  be  made  in  the 
amount,  although  the  said  annuitant  should 
sell  or  dispose  of  the  income  which  he  or  she 
was  possessed  of  at  the  time  of  becoming  a 
claimant ;  but  if  such  income  shall  be  lost  or 
diminished  through  unavoidable  misfortune, 
the  annuitant  may  state  the  circumstances  to 
the  directors,  who  shall  call  a  special  general 
meeting  of  the  members  to  consider  the  case ; 
at  which  meeting  such  addition  to  the  original 
annuity  may  be  made  as  to  the  majority  of 
members  present  may  seem  just  and  proper; 
and  any  difference  of  opinion  between  the 
parties  on  any  question  arising  upon  this  or 
the  preceding  rule  shall  be  referred  to  arbitra- 
tion, as  after  provided." 


Digitized  by 


Google 


492 


CHANCEBY  DIVISION. 


[1899 


Lact,  In  re. 


devised  for  mixed  purposes,  partly  valid 
and  partly  invalid,  the  devise  of  the  legal 
estate  is  good,  and  the  equitable  interest 
in  the  invalid  portion  passes  to  the  real 
representative "  —  that  is  to  say,  the 
devisee  is  a  trustee  in  the  sense  that  the 
invalid  portion  passes  to  the  heir-at-law. 

If  neither  Kydd  nor  the  trustees  dis- 
tinctly went  into  possession,  the  represen- 
tation that  they  did  so  would  prevent  the 
statute  from  running.  In  PcUrick  v. 
Simpson  [l889]  ^  real  estate  was  devised  to 
executors  on  trusts  which  referred  only  to 
a  portion  of  the  realty,  and  it  was  held 
on  the  authority  of  Salter  v.  Cavanagh 
[l838]  ^  that  there  was  an  express  trust  of 
the  residue  for  the  heir-at-law,  and  that 
his  right  was  not  barred  by  the  statute. 
An  express  trust  does  not  necessarily 
mean  one  appearing  on  the  face  of  the 
gift.  The  principle  of  Lydl  v.  Kennedy 
[1889]^  applies.  In  that  case  the  defen- 
dant nad  stated  to  several  persons  that  he 
was  receiving  the  rents  of  land  in  respect 
of  which  the  owner  had  died  intestate, 
as  agent  of  the  person  entitled,  and  it  was 
held  that  he  was  a  trustee,  and  that  he 
could  not  set  up  the  statute  against  the 
person  rightly  entitled. 

As  regards  the  leaseholds,  Reed  v.  Fenn 
[l866]  ^  is  in  point. 

[Stirling,  J. — Is  there  any  authority 
that  where  the  legal  estate  passes  to  the 
trustee  upon  a  charitable  trust,  and  the 
rents  and  profits  are  all  given  to  the 
charity,  there  is  an  express  trust  in  favour 
of  the  heir-at-law  ?] 

No.  All  the  circumstances  of  the  case 
must  be  looked  at  to  ascertain  whether 
there  is  such  a  trust  as  will  prevent  the 
operation  of  the  statute.  The  plaintiffs 
here  took  possession  of  the  property  as 
their  own,  but  there  are  circumstances 
which  even  as  to  the  freeholds  would  pre- 
vent the  statute  from  runniug. 

Mistake  has  the  same  operation  as 
fraud  for  the  purposes  of  the  statute — 
Brookshank  v.  SmUh  [l836].'o  The  dif- 
ference between  mistake  of  law  and  mis- 
take of  fact  does  not  come  in  question 

(f.)  69  L.  J.  Q.B.  7 ;  24  Q.B.  D.  128. 

(7)  1  Dr.  &  Wal.  668. 

(8)  fi9  L.  J.  Q.B.  268;  14  App.  Cas.  437. 

(9)  35  L.  J.  Ch.  464. 

(10)  6  L.  J.  Ex.  Eq.  34  ;  2  Y.  &  C.  68. 


here.  If  thei*e  was  a  mistake  at  all,  it  is 
difficult  to  say  whether  there  was  a  mis- 
take of  law  or  of  fact. 

[Stirling,  J. — There  is  no  evidence  of 
any  positive  misrepresentation.] 

The  mere  non-communication  of  a  right 
is  not  fraud — Lawrance  v.  Norreye  {Lord) 
[l89o]  ^^ ;  but,  knowing  that  the  will  cut 
the  heir-at-law  out  altogether,  and  not 
telling  him,  are  circumstances  which,  as 
your  Lordship  seems  to  think  in  that 
case,  would  prevent  the  operation  of  the 
statute.  This  is  a  very  similar  case  to 
McCarthy  v.  Deoaix  [isai],^*  where  it  was 
held  that  an  agreement  by  a  person  to 
give  up  his  daim  to  property,  in  ignor- 
ance of  his  legal  rights,  could  not  be  sup- 
ported, and  more  especially  as  the  person 
with  whom  he  dealt  kept  back  informa- 
tion from  him  on  the  subject. 

[Stirling,  J. — ^There  is  no  agreement 
here.  The  heir-at-law,  knowing  the  fstcts, 
did  nothing.] 

The  fact  that  there  is  no  agreement 
renders  our  case  easier  to  make  out  than 
it  was  in  McCarthy  v.  Decaix}'^  Here  the 
plaintiffs  come  to  the  Court  to  know 
what  is  best  and  proper  to  be  done.  Even 
if  a  constructive  trustee  of  realty,  before 
parting  with  it,  were  to  come  to  the  Court 
to  know  what  he  ought  to  do,  the  Court 
would  not,  because  he  had  made  a 
mistake  in  the  past,  allow  him  to  rely 
on  it. 

As  to  the  personalty,  there  is  an  express 
trust.  According  to  the  Executors  Act, 
1830,  an  executor  is  no  longer  to  retain 
lapsed  property  for  himself,  but  he  becomes 
an  express  trustee. 

That  Act  was  by  the  Law  of  Property 
Amendment  Act,  1860,  s.  13,  extended  to 
intestates'  estates,  but  it  was  not  intended 
to  apply  to  the  case  of  a  person  who  did 
not  die  intestate,  although  in  effect  he  did 
so  partially  by  reason  of  a  lapse. 

It  is  treated  as  an  open  question  in 
Darby  and  Boea'nquet  on  the  StattUes  of 
Limitation  (2nd  ed.),  p.  173.  As  tc  the 
realty  on  account  of  the  charge  of  the 
annuities,  a  present  right  to  receive  the 
property  does  not  accrue  until  the  annui- 
ties have  ceased. 

With  regard  to  the  personalty,  whether 

(11)  59  L.  J.  Ch.  681 ;  15  App.  Cas.  210. 

(12)  2  Bass.  &  M.  614. 
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under  the  statute  or  under  the  law  before 
the  statute,  there  was  a  duty  on  the 
executor  to  hold  the  property  for  the 
next-of-kin,  which  could  not  be  discharged 
by  reading  the  will  over  to  him. 

Jenkins f  Q.C.,  and  A.  UnderhUlj  for  Mrs. 
Kydd  and  F.  Mead. — Whatever  the  result 
of  the  possession  may  be  as  between  the 
claimants,  the  representatives  of  S.  Kydd 
are  entitled  to  the  protection  of  the  Court, 
inasmuch  as  an  order  is  sought  to  compel 
them  to  transfer  the  leaseholds  to  the 
fund.  They  had  no  title  to  the  real  estate, 
but  were  mere  casual  occupiers. 

[They  referred  to  Churcher  v.  Martin 

[1889].*^] 

Butcher^  Q.C.^  and  Atuten-Cartmell,  for 
the  Charing  Cross  Hospital. — There  is  a 
gift  over  in  favour  of  the  hospital  should 
the  Theatrical  Fund  be  dissolved.  On  the 
question  of  the  Statute  of  Limitations  we 
support  the  plaintiffs'  argument.  This  is 
a  charity,  and  the  gift  over  takes  effect. 
John  Hendersony  for  L.  de  Rothschild. 
Svnnfen  Eady,  Q.C.,  in  reply. — As  re- 
gards the  claim  to  some  equitable  relief 
on  the  ground  of  mistake,  after  twelve 
years'  adverse  possession  of  land  not  only 
is  the  remedy  barred,  but  also  the  right. 
There  is  no  trust,  but  only  a  legal  devise 
of  freeholds  charged  with  the  annuities, 
and  the  charge  is  valid  even  assuming  that 
there  is  a  failure  of  the  legal  devise.  The 
land  would  in  that  case  descend  on  the 
heir  charged  with  the  annuities,  but  there 
is  no  trust  for  payment  of  the  same.  The 
charge  would  not,  under  such  circum- 
stances, prevent  the  heirat-law  from 
entering  or  bringing  ejectment  imme- 
diately on  the  death  of  the  testator.  It 
might  give  the  annuitants  certain  rights 
of  distress  and  entry,  and  whoever  took 
the  land  would  take  subject  to  the 
annuities. 

The  difference  between  a  charge  and  a 
trust  is  well  established,  and  does  not  affect 
the  security  of  the  annuitants.  The  gift 
carries  the  leaseholds  as  well  as  the  free- 
holds. The  plaintiffs  have  had  the  rents 
for  twenty  years,  so  that  the  executors 
must  be  taken  to  have  assented  to  the 
bequest  of  the  leaseholds.  The  words  "  any 
person  dying  intestate"  in  the  law  of  Pro- 
CIS)  58  L.  J.  Ch.  686;  42  Ch.  D.  312,  319. 


perty  Amendment  Act,  1860,  s.  13,  are  re- 
trospective, and  apply  to  a  partial  intestacy 
— Jennena,  In  re;  WiUia  v.  Hotoe  {Earl) 
[l88o].^*  No  provision  is  made  in  the 
statute  as  to  a  partial  intestacy;  it  is 
equally  an  intestacy  whether  partial  or 
total.  Some  of  the  dicta  of  Lord  Komilly 
in  Reed  v.  Fenn  ^  are  adversely  commented 
on  by  Chitty,  J.,  in  Johneony  In  re  ;  Sly 
V.  Blake  [i885].*'^ 

BealAy  QXj, — In  Jeane^ae^  In  re  ;  WiUis 
V.  Howe  (Earl),^*  the  Executors  Act,  1830, 
was  not  brought  to  the  Vice-Chancellor's 
attention.  If  your  Lordship's  view  is  that 
we  are  subject  to  the  old  law  before  the 
Act,  Patrick  v.  Simpson  ^  is  at  least  as 
high  an  authority. 

Cur,  adv.  vult. 

May  17. — Stirling,  J.,  after  stating 
the  facts  as  above  set  out,  continued: 
The  summons  has  now  been  argued  on 
the  qtiestions  whether  the  heir-at-law  and 
next-of-kin  of  the  testator  became  entitled 
to  his  real  estate  and  impure  personalty, 
and,  if  so,  whether  any  claim  on  their 
part  is  now  barred  by  the  operation  of 
the  Statutes  of  Limitation. 

The  first  point  is  whether  the  Royal 
Theatrical  Fund  Association  is  or  is  not  a 
charity.  This  turns  on  the  terms  of  the 
charter  dated  January  29,  1853,  and  the 
rules  therein  referred  to,  particularly 
rules  15,  18,  and  19.*  It  was  considered 
in  Spiller  v.  Mavde  ^  by  Sir  George  Jesse! , 
M.R.,  who  held  that  the  association  was 
a  charity,  and  with  that  opinion  I  re- 
spectfully agree.  I  do  not  consider  that 
tSpiUer  v.  Maiule^  was  overruled  or  in- 
tended to  be  overruled  by  Cunnack  v. 
Edwards,^  That  being  so,  the  devise  and 
bequest  of  the  testator's  property  in  favour 
of  the  charity  fails  as  offending  against 
the  provisions  of  the  Charitable  Uses 
Act,  1735  (9  Geo.  2.  c.  36).  So  far  as 
that  property  consisted  of  realty  or 
impure  personalty  it  fails,  not  only  as 
regards  the  beneficial  interest  given  to 
the  charity,  but  as  to  the  legal  estate 
given  to  the  trustees,  tinless  the  will 
creates  trusts,  not  of  a  charitable  nature, 
which  it  is  their  duty  to  execute — see 

(14)  50L.  J.  Ch.  4. 

(15)  29  Ch.  D.  964. 
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Dob  d.  Burdett  v.  WrighU  [1819],^^  Churchy 
V.  Mcertiny^^  compared  with  Doe  d.  Chidgey 
V.  Harria  [l847]/^  and  Young  v.  Grove 
[l847]J^  It  has  therefore  to  be  con- 
sidered whether  the  trusts  imposed  by 
the  will  on  the  trustees  of  the  plaintiff 
association  are  purely  charitable,  or  whe- 
ther they  are  trustees  for  the  payment  of 
the  legacies  and  annuities  subject  to  which 
the  property  is  devised.  In  my  opinion 
the  latter  is  the  correct  view.  I  think 
that  the  trustees  of  the  plaintiff  associa- 
tion were  meant  to  take  the  property  of 
the  testator  charged  with  the  legacies  and 
annuities,  but  that  the  words  of  the  will 
do  not  create  a  trust  for  the  payment  of 
them.  The  case  appears  to  me  to  fall 
within  the  principle  of  such  decisions  as 
Cunningham  v.  Foot  [iSTsV^  and  Barker^ 
In  re;  Buxton  v.  CampbeU  [l892].2o 

Although  the  gift  fails,  the  plaintiffs 
nevertheless  contend  that  they  have  ac- 
quired a  title  thereto  under  the  Statutes 
of  Limitation.  Such  title  is  claimed 
through  the  acts  of  Mr.  Samuel  Kydd, 
and  it  was  contended  on  behalf  of  those 
claiming  under  Thomas  Lacy  that  he  had 
so  conducted  himself  towards  Thomas 
Lacy  that  the  plaintiffs  could  not  derive 
any  benefit  from  his  acts.  I  am  unable 
to  see  upon  the  evidence  that  Mr.  Kydd 
was  under  or  took  upon  himself  any  duty 
or  obligation  towards  Thomas  Lacy  which 
he  failed  to  discharge,  or  that  he  was 
guilty  of  such  misrepresentation  or  con- 
cealment as  to  constitute  a  concealed 
fraud,  and  in  my  opinion  this  contention 
is  not  well  founded. 

I  proceed  then  to  consider  whether  the 
claim — first,  of  the  heir-at-law  of  the  tes- 
tator to  the  freeholds;  and  secondly,  of 
the  testator's  next-of-kin  to  the  leaseholds, 
is  barred  by  the  statutes.  First,  as  to 
the  freeholds.  In  these  Mr.  Samuel 
Kydd  took  no  estate  or  interest  whatever 
under  or  by  virtue  of  the  will.  He,  how- 
ever, entered  into  and  continued  in  pos- 
session and  receipt  of  the  rents  and  profits 
for  more  than  twenty  years,  to  the  exclu- 
sion   of    the    heir-at-law,    and     thereby 

(16)  2  B.  &  Aid.  710. 

(17)  16  L.  J.  Ex.  190 ;  16  M.  &  W.  617. 

(18)  16  L.  J.  C.P.  216 ;  4  C.  B.  668. 

(19)  3  App.  Cas.  974. 

(20)  62  L.  J.  Ch.  76  ;  [1802]  2  Ch.  491. 


acquired,  as  it  seems  to  me,  a  legal  title, 
whether  absolute  or  as  agent  for  the 
plaintiffs,  the  trustees,  appears  immaterial 
to  be  considered.  In  any  event,  the  title 
of  the  heir  is  barred.  This  is  in  accord- 
ance with  the  decision  in  Churcher  v. 
Martin.^^ 

Secondly,  as  to  the  leaseholds.  These, 
as  regard  the  possession  and  receipt  of  the 
rents  and  profits,  stand  in  the  same  posi- 
tion as  the  freeholds  ;  but  the  legal  aspect 
is  different,  in  this,  that  the  leaseholds 
vested  in  Samuel  Kydd  as  executor.  It 
was  contended  that  the  document  of 
December  2,  1875,  was  evidence  of  an 
assent  by  him  to  the  bequest  of  the  lease- 
holds to  the  plaintiffs,  the  trustees ;  but 
the  Charitable  Uses  Act,  1735  (9  Geo.  2. 
c.  36),  prohibits  the  giving,  granting, 
aliening,  limiting,  transferring,  assigning, 
or  appointing  of  any  hereditaments  in 
trust  for  or  for  the  benefit  of  any  charit- 
able uses  otherwise  than  by  deed  per- 
fected in  the  manner  prescribed,  and 
any  assent  given  by  the  executor  con- 
trary to  this  prohibition  would,  as  it 
seems  to  me,  be  ineffectual  to  pass  the 
legal  title  to  the  legatees  or  divest  it 
from  the  executor.  The  question  then 
arises  whether  under  those  circumstances 
the  executor  is  to  be  regarded  as  an  ex- 
press trustee  for  the  next-of-kin.  Now  it 
was  held  by  the  Court  of  Appeal  in  Rowe^ 
In  re  ;  Jacobs  v.  Hind  [l889],^^  and  again 
in  Davis,  In  re  ;  Evans  v.  Moore  [l89i],** 
that  an  executor  was  not  an  express 
trustee  so  that  the  claim  of  a  residuary 
legatee  against  him  was  taken  out  of  the 
operation  of  the  Real  Property  Limitation 
Act,  1874,  s.  8.  In  the  latter  case  the 
present  Master  of  the  Rolls  says,  "An 
executor  was  always  in  a  loose  sense  a 
trustee  for  creditors  and  legatees,  since  he 
held  the  personal  estate  for  their  benefit 
and  not  for  his  own,  but  such  a  trust  does 
not  take  a  case  out  of  the  statute.  An 
executor  cannot  be  deprived  of  the  benefit 
of  the  statute  by  shewing  that  he  is  a 
trustee ;  it  is  necessary  to  make  out  that 
he  is  an  express  trustee."  Since  the 
passing  of  the  Executors  Act,  1830,  the 
right  of  an  executor  to  the  residue  of 
his  testator's  estate  is  governed  by  the 

(21)  58  L.  J.  Ch.  703. 

(22)  61  L.  J,  Ch.  85  j  [189J]  3  Ch.  119. 
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enactments  therein  continued ;  and  as  is 
pointed  out  by  Sir  G.  Jessel,  M.R.,  in 
Stewart  v.  Stewart  [isso],^^  the  pre- 
amble contains  an  accurate  statement  of 
the  law  as  it  previously  stood.  Accord- 
ing to  that  preamble,  the  executor  of  a 
testator  who  died  without  making  an 
express  disposition  of  residue  became  at 
law  entitled  to  such  residue  ;  and  Courts 
of  equity  so  far  followed  the  law  as  to 
hold  such  executors  to  be  entitled  to  retain 
such  residue  for  their  own  use,  unless  it 
appeared  to  be  the  testator's  intention  to 
exclude  them  from  the  beneficial  interest 
therein,  in  which  case  they  were  held  to 
be  trustees  for  the  persons  or  person  en- 
titled to  such  estate  under  the  Statute  of 
Distributions  if  the  testator  had  died 
intestate.  It  was  enacted  "That  when 
any  person  shall  die,  after  the  1st  day  of 
September  next  after  the  passing  of  this 
Act,  having  by  his  or  her  will,  or  any 
codicil  or  codicils  thereto,  appointed  any 
person  or  persons  to  be  his  or  her  execu- 
tor or  executors,  such  executor  or  execu- 
tors shall  be  deemed  by  Courts  of  equity 
to  be  a  trustee  or  trustees  for  the  person 
or  persons  (if  any)  who  would  be  entitled 
to  the  estate  under  the  Statute  of  Distribu- 
tions, in  i*espect  of  any  residue  not  ex- 
pressly disposed  of,  unless  it  shall  appear 
by  the  will,  or  any  codicil  thereto,  the 
person  or  persons  so  appointed  executor 
or  executors  was  or  were  intended  to  take 
such  residue  beneficially."  I  do  not  think 
that  the  trusteeship  created  by  this  Act 
was  intended  to  be  different  in  its  nature 
from  that  which  existed  previously  under 
the  rule  established  in  Courts  of  equity ; 
and  if  prior  to  the  Act  executors  were  not 
held  to  be  express  trustees,  I  do  not  think 
they  ought  to  be  now  so  held.  There  is 
no  express  decision  on  the  point,  but  the 
cases  appear  to  me  to  shew  that,  in  the 
absence  of  special  circumstances,  executors 
were  not  regarded  as  express  trustees. 
Take,  for  example,  the  case  of  Bennet  v. 
£atehelor  [i789],**  where  the  testator  gave 
his  residuary  personalty  to  a  legatee  who 
died  in  his  lifetime  and  appelated  execu- 
tors. It  was  held  that  the  executors  were 
trustees  for  the  next-of-kin;  but  Lord 
Thurlow,  L.C.,  speaks  at  the  commence- 

(23)  49  L.  J.  Ch.  763;  15  Ch.  D.  539. 

(24)  1  Ves.  63, 


ment  of  his  judgment  of  the  executors 
being  turned  into  trustees  by  implication. 
I  may  point  out  that  if  the  residuary 
legatee  had  survived,  then,  according  to 
JRowe,  In  re?^  and  Davis,  Irk  rc,^^  the  exe- 
cutors would  not  have  been  express  trustees 
for  him  ;  it  would  be  strange  if  they  were 
express  trustees  for  the  next-of-kin .  Again , 
in  Dacre  v.  Patrickson  [isso],^^  Vice- 
Chancellor  Kindersley  says  :  "  Strictly 
speaking,  a  trustee  cannot  have  a  trust 
imposed  upon  him  mrtjite  officii  as  execu- 
tor. If  a  trust  is  imposed  upon  him,  it 
is  in  another  character,  namely,  that  of 
trustee,  whose  duty  it  is  to  carry  out  the 
trust.  Qua  executor,  he  cannot  have  a 
trust  imposed  upon  him  by  the  will.  The 
only  trust  of  which  he  is  capable  as 
executor  is  the  trust  created  by  the  law 
for  the  next-of-kin."  The  opinion  of  the 
Vice- Chancellor  therefore  seems  to  have 
been  that  they  were  trustees  by  im- 
plication of  law.  In  Stewart  v.  Stewart  ^^ 
Sir  G.  Jessel,  after  referring  to  the 
preamble,  says :  "  The  statute  by  its  re- 
cital shows  two  things :  First  of  all,  that 
the  trust  is  for  the  persons  entitled  under 
the  Statute  of  Distributions;  and,  secondly, 
that  the  executors  were  held  to  be  trus  - 
tees  for  them.  Trustees,  perhaps,  by 
implication."  The  view  of  Sir  G.  Jessel 
therefore  appears  to  have  been  the  same 
as  that  of  the  Vice-Chancellor,  although 
he  expresses  himself  less  positively  than 
was  usual  with  him  when  dealing  with  a 
question  of  law.  I  have  found  no  case  in 
which  it  has  been  laid  down  that  an 
executor  who,  under  such  circumstances, 
does  not  take  the  beneficial  interest  in 
the  residue  is  an  express  trustee.  In  the 
present  case  no  trusts  are  expressly  im- 
posed on  the  executor  by  the  will,  but 
(independently  of  the  statute)  he  would 
be  excluded  from  the  beneficial  interest 
in  the  residue,  not  merely  by  the  cir- 
cumstance of  that  residue  being  given  to 
another,  but  also  by  that  of  a  legacy 
being  given  to  him  as  a  compensation  for 
his  trouble — see  White  v.  EvaTia  [n^%\}^ 
In  my  opinion,  Samuel  Kydd  was  not  an 
express  trustee  for  the  next-of-kin  of  the 
testator.  Consequently  the  title  of  the 
next-of-kin    is   barred    by  the  Law    of 

(25)  29  L.  J.  Ch.  846 ;  1  Dr.  &  S.  182. 

(26)  4  Ves.  2L 
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Property  Amendment  Act,  1860,  s.  13 — see 
JennenSf  In  re;  Willis  v.  Howe  {Earl\^^ 
and  Johnson,  In  re}^  The  cases  oi  Salter 
V.  Cavanagh"^  and  Patrick  v.  Simpson,^ 
which  were  relied  on  by  the  next-of-kin, 
do  not  appear  to  me  to  govern  the  pre- 
sent. Both  related  to  devises  of  real 
estate,  and  in  neither  did  anything  depend 
on  the  law  applicable  to  executors. 

I  come  to  the  conclusion,  therefore, 
that  neither  the  heir-at-law  nor  the  next- 
of-kin  are  now  entitled  to  claim  the  pro- 
perty in  question. 


Solicitors — Lumley  &  Lumley,  for  plaintiffs; 
Field,  Roscoe  &  Co.,  agents  for  Field  k.  Sons, 
Leamington, for  J.  Potter;  M.  L.  B.  Braand, 
for  Mrs.  Kydd  and  F.  Mead ;  Fladgate  &  Co., 
for  Charing  Cross  Hospital ;  Dawes  k  Sons, 
for  Leopold  de  Rothschild. 

[Reported  by  W.  A.  G,  Woods,  Etg., 
Barrister -at-  Lave. 


Hardy,  J. ") 

B99.  \ 

D,  11,  16.    3 


HABTLET  V.  HADDOCKS. 


Cozens-Hardy,  J. 
1899. 
May  10, 

Renkharge — Limitation  under  StatiUe 
of  Uses  —  Common-Law  Reservation  — 
Eviction  from  Part  of  Property  by  Tide 
Paramount — Apportionment —  Value, 

Where  property  is  conveyed  by  feoffment 
reserving  or  limiting  a  rentcliarge  under 
the  Statute  of  Uses,  if  the  feoffee  or  his 
successors  in  title  are  evicted  by  tith  para- 
mount from  part  of  the  property,  tJie  rent- 
charge  will  Tiot  remain  payable  in  full,  but 
will  be  apportionable.  Although,  as  stated 
in  Co,  Lit,  p.  1486,  in  the  case  of  a  grant 
of  a  rentcharge  the  rent  will  continue  pay- 
able  in  full,  notwitJistanding  a  defect  in 
Via  grantor's  title  to  part  of  the  land,  a 
further  witnessing  part  in  a  feoffment  by 
which  a  rentcharge  was  reserved,  purport- 
ing to  grant  the  rent  already  reserved  or 
limited,  will  liave  no  such  operation. 

The  apportionment  must  be  made  not  on 
the  acreage,  but  on  the  respective  values  of 
the  properties  at  the  date  ^  the  evicfion. 


Under  a  feoffment  dated  Septemher29, 
1840,  between  George  Bramwell  of  the 
first  part,  John  Bailey  of  the  second  part, 
and  Thomas  Mycock  of  the  third  part,  in 
consideration  of  the  rent  thereinafter  re- 
served or  limited  in  use,  and  of  the  cove- 
nants thereinafter  contained  on  the  part 
of  Bailey,  Bramwell  granted,  bargained, 
sold,  enfeoffed,  and  confirmed  unto  Bailey 
and  his  heirs  a  plot  of  land,  situate  at 
Stockport,  in  the  county  of  Chester, 
containing  827  square  yards,  to  hold  the 
same  to  Bailey,  bis  appointees,  heirs,  and 
aligns,  to  the  use,  intent,  and  porpose 
that  Bramwell,  bis  heirs  and  assigns, 
should  for  ever  receive  and  take  thereout 
one  clear  yearly  rent  of  121.  Is,  2id,  pay- 
able half-yearly  on  June  24  andDecem- 
ber  25.  There  were  the  ordinary  legal 
powers  to  enter  and  distrain,  and,  subject 
to  the  rentcharge,  the  usual  uses  to  bar 
dower  in  favour  of  Bailey.  By  a  seoood 
witnessing  part,  *^  for  the  consideration 
aforesaid,''  Bailey  gave  and  granted  to 
Bramwell,  his  heirs  and  assigns  for  ever, 
*'the  clear  yearly  rent  of  12Z.  Is.  2^., 
hereinbefore  mentioned,  to  be  issuing  out 
of  and  payable  from  the  land  hereby  en- 
feoffed"; and  Bailey  covenanted  to  pay 
this  rent  as  and  in  the  manner  therein- 
before appointed. 

By  indentures  dated  September  25, 
1869,  and  December  23,  1870,  the  said 
plot  of  land,  with  certain  buildings  which 
had  been  erected  thereon,  was  conveyed 
to  W.  Hartley,  subject  to  the  said  annual 
rent. 

On  July  31,  1871,  the  defendant  pur- 
chased and  took  a  conveyance  of  the  rent 
in  fee. 

ELartley  and  the  plaintiff,  who  was  his 
executor,  during  his  life,  duly  paid  the  rent 
to  the  defendant  up  to  and  including  the 
half-year  ending  June  24,  1897. 

Although  Bramwell,  in  1840,  purported 
to  grant  the  property  in  fee,  his  interest 
in  part  of  the  property,  consisting  of  445 
square  yards,  was  for  a  term  of  years 
only,  expiring  on  November  14,  1897. 
The  lessor,  in  an  action  to  recover  this 
portion  from  the  plaintiff,  on  February  22, 
1898,  obtained  judgment  for  possession 
thereof  as  and  from  November  14, 1897, 
and  duly  took  possession. 

On  January    27,   1898,  the   plaintiff 
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tendered  to  the  defendant  for  the  half- 
year  ending  Decemher  25,  1897,  the  sum 
of  5L  7s, f  being  4Z.  14«.  6d.,  the  rent  of 
the  whole  land  calculated  up  to  Novem- 
ber 14,  1897,  and  12«.  6i.,  as  a  propor- 
tionate part  of  the  rent  in  respect  of  the 
Jand  remaining  in  him.  This  tender  the 
defendant  refused  to  accept,  and  he  entered 
upon  and  distrained  upon  the  remaining 
land  for  the  whole  of  the  half-year's  rent. 
The  plaintiff  paid  out  the  distress,  and  in 
this  action  claimed  damages  for  trespass 
and  excessive  distraint,  and  a  declaration 
that  the  rent  was  apportionable.  It  was 
ultimately  agreed  between  the  parties  that 
the  action  should  be  tried  simply  on  the 
point  whether  or  not  the  rent  was  appor- 
tionable; and  admissions,  the  effect  of 
which  is  given  above,  were  mutually 
made. 

T.  T:  Metholdy  for  the  pbiintiff.— The 
•chief  rent  is  apportionable.  The  only 
authority  on  the  point  is  in  Co.  Lit.  p. 
1486. 

Hugo  Young y  $.(7.,  and  Leigh  Clare,  for 
the  defendant. — ^The  operation  of  the 
deed  is  that  the  rentcharge  is  charged  on 
the  freehold  land,  and  a  mere  right  of 
distress  over  the  leasehold  land  is  given, 
and  therefore  no  question  of  apportion- 
ment arises — Co.  Lit.  p.  1476.  There 
was  not  only  a  reservation  of  a  rent- 
charge  by  Bramwell,  but  a  grant  by 
Bailey  of  the  rent  to  issue  out  of  the  land 
enfeoffed.  Bailey's  successors  in  title  can- 
not be  heard,  therefore,  to  say  that  Bailey 
never  had  that  land  and  so  derogate  from 
his  grant.  A  rentcharge  created  by 
grant  is  not  apportionable — Co.  Lit.  p. 
1485. 

[Cozens-Habdy,  .  J. — Bailey  only  had 
the  land  subject  to  the  rentcharge.] 

The  grant  operates  as  a  collateral 
security — Butt*8  Case  [i589]  ^  refers  only 
to  common-law  reservations,  and  has  no 
iapplication  to  this  rentcharge,  which  was 
created  under  the  Statute  of  Uses. 
Common-law  reservations  of  rentcharges 
are  seldom  employed;  rentcharges  are 
now  created  either  under  the  Statute  of 
Uses  or  by  means  of  a  grant.  The  latter 
mode  is  adopted  in  cases  of  corporations 

(I)  7  Cc.  Bep.  23  ;  Cc.  Lit.  H8ft. 
Vol.  68.— Chakc. 


purchasing  land  in  consideration  of  a  rent- 
charge,  as  corporations  cannot  stand  seised 
to  the  use  of  others. 

[They  referred  to  Burton  on  Real  Pro- 
perty (7th  ed.),  p.  349.] 

T.  T.  Methoidf  in  reply. — Coke  does  not 
draw  any  distinction  between  a  reserva- 
tion of  a  rentcharge  and  the  creation  of 
a  rentcharge  by  means  of  the  Statute  of 
Uses.  The  real  transaction  in  this  case 
was  a  sale  of  land  subject  to  a  rentcharge. 
The  grant  by  Bailey  had  no  operation  at 
all ;  he  could  not  grant  what  he  did  not 


Cur.  adv.  vult. 

May  16.— Cozens-Hardt,  J. — Part  of 
the  property  comprised  in  the  convey- 
ance has  been  recovered  by  title  para- 
mount, the  interest  of  Bramwell,  in 
1840,  in  that  part,  having  been,  in 
truth,  only  for  the  residue  of  an  un- 
expired term  of  years.  Under  these 
circumstances  the  question  which  arises 
for  my  decision  is  whether  the  rentcharge 
ought  to  be  apportioned,  or  whether  it 
still  continues  to  be  payable  in  full,  al- 
though the  purchaser  or  persons  claiming 
through  him  have  been  deprived  of  part 
of  the  land.  In  my  judgment  this  is  a 
case  in  which  the  rent  is  apportionable. 
In  Co.  Lit.  p.  1486  a  distinction  is 
drawn  between  the  grant  of  a  rent  and 
the  reservation  of  a  rent,  it  being  pointed 
out  that  in  the  former  case  the  rent  will 
continue  payable  notwithstanding  that 
the  grantor  may  not  have  a  title  to  the 
whole  of  the  land,  ''  for  against  his  owne 
grant  he  shall  not  take  advantage  of  the 
weakenesse  of  his  owne  estate  in  part," 
but  in  the  latter  case,  *^  seeing  the  rent  is 
reserved  out  of  and  for  the  whole  land,  it 
is  reason  that  when  part  is  evicted  by  an 
elder  title,  that  the  donee  or  lessee  should 
not  be  charged  with  the  whole  rent,  but  that 
it  should  be  apportioned  ratably  according 
to  the  value  of  the  land  " ;  and  a  little 
further  down  Coke  says,  "  If  the  King 
give  two  acres  of  land  of  equale  value  to 
another  in  fee,  fee  tail,  for  life  or  years, 
reserving  a  rent  of  two  shillings,  and  the 
one  acre  is  evicted  by  a  title  paramount, 
the  rent  shall  be  apportioned."  It  was 
argued  that  the  doctrine  thus  laid  down 
by  Coke  applies  only  where  the  rent  is 
2N 
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strictly  reserved,  and  not  to  a  case  where 
the  rent  is  created  by  means  of  a  limita- 
tion taking  effect  under  the  Statute  of 
Uses.  I  think,  however,  this  is  too 
narrow  a  view.  The  rights  of  the  parties 
ought  not  to  depend  upon  the  mode  in 
which  that  which  in  effect  is  a  reserved 
rentcharge  was  created.  It  took  effect 
out  of  Bramweirs  estate  in  fee  by  virtue 
of  his  own  assurance ;  on  the  face  of  the 
deed  of  1840  the  rent  is  treated  as 
''  reserved  or  limited  in  use/'  and  Bailey 
took  nothing  except  subject  to  and  chaiged 
with  the  rent.  It  was  further  urged 
that  the  second  witnessing  part  operated 
as  a  grant  by  Bailey,  so  that  the  passage 
quoted  from  Coke  was  really  an  authority 
against  the  apportionment.  I  am  unable, 
however,  to  give  any  meaning  or  effect  to 
this  second  witnessing  part.  The  rent- 
charge  was  prior  to  Bailey's  estate  in  fee. 
Bramwell  already  had  this  rentcharge, 
not  by  virtue  of  any  grant  from  Bailey, 
but  by  means  of  Bramwell's  own  convey- 
ance to  uses.  It  was  absurd  for  Bailey 
'^  for  the  consideration  aforesaid  "  to  grant 
that  which  was  already  vested  in  Bram- 
well. The  resuh  is  that,  in  my  judgment, 
the  rent  must  be  apportioned. 

I  understand  that  the  parties  have 
agreed  or  will  agree  upon  the  figures,  bat 
I  may  state  that,  in  my  view,  the  appor- 
tionment ought  to  be  not  according  to 
acreage,  but  according  to  the  respective 
values  of  the  properties  at  the  date  of  the 
eviction.  The  defendant  must  pay  the 
costs  of  the  action. 


Solicitors — Rowcliflfes,  Rawle  k.  Co.,  agents  for 
O.  Coppock,  Stockport,  for  the  plaintiff  ;  A. 
H.  Amould  ic  Son,  agents  for  H.  Haddocks, 
Coventry,  for  the  defendant. 


[Reported  by  F,  Gould,  Etq,, 
Barriiter-aULaw. 


Cozens- Habdt,  J."\  ^„^«„  ,„^  *««««™» 
1899  /  ^*^^^  ^^^  ANOTHtt 

-KK^^K    «'q    o        r    ^«   DUNSTABLE    OOE- 


Local  Qavemmeni — Discharge  ofSmoag^ 
upon  Private  Property — Private  Nuisance 
— Prescriptive  Rights — Liability  of  Sani- 
tary AtOhority  for  Present  and  Future 
Connections  o/Seioage  Drains — Injunction 
—Public  Health  Act,  1875  (38  <fc39  Vid. 
c.  55),  ss.  21  and  299. 

Where  sewage  is  discharged  byasanitairy 
authority  upon  private  property  so  as  io 
become  a  nuisance^  no  injunction  wiU  be 
granted  against  the  authority  whi^  vnU  «n- 
ter/ere  tcith  the  rights  of  householders  under 
section  21  of  the  PubUe  Health  Act,  1875,  U> 
connect  their  houses  with  the  sewers  ofswh 
authority y  if  such  rights  have  been  gainei 
by  prescription^  or  the  connections  made 
with  the  consent  or  acquiescence  of  the 
sanitary  authority  ;  nor  wiU  an  injunction 
be  granted  which  wiU  prohibit  suA  ait- 
tftorityfrom  permitting  or  aJOawing  fretk 
connections  to  be  made,  but  an  injundion 
wHl  he  granted  restraining  the  authority 
from  directing  or  authorieing  any  sewage 
or  foul  matter  to  flow  or  to  be  discharged 
from  sewers  or  drains  vested  in  them  as  suck 
sanitary  authority  on  to  private  property. 

Charles  v.  Finchley  Local  Board  (52 
L.  J.  Ch.  554  ;  23  Ch.  D.  767)  dissented 
from;  and  Att-Gen.  v.  Acton  Local 
Board  (52  L.  J.  Ch.  108 ;  22  Oh.  D.  221) 
and  Ainley  v.  Kirkheaton  Local  Board 
(60  L.  J.  Ch.  73^)  followed. 

The  proper  remedy  in  such  a  case  is  to 
apply  to  the  Local  Government  Board, 
under  seotUm  299  of  the  Publie  HeaUk 
Act^  1875,  for  an  order  which  would  be 
enforceable  by  writ  of  mandamus. 

A  daim  of  right  to  discharge  surfaee^ 
water,  sewage^  and  drainage  along  a 
natural  channel  upon  private  property  set 
up  by  the  defendants  held  to  have  failed,  as 
it  would  be  highly  dangerous  to  aOow  the 
trivial  and  oecasumal  passage  cdong  a 
ntUural  channel  cf  waiter  more  or  less  eanr 
taminated  to  ripen  into  a  legal  daim  to 
pour  sewage  of  all  kinds  and  of  indefinite 
amount  along  euch  natural  channel. 

The  plaintiff  Major  Brown,  who  was  the 
owner  of  Dunstable  Pftrk  and  of  house  pro- 
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perty  in  the  borough  of  Dunstable,  claimed 
an  injunction  to  restrain  the  defendants 
from  continuing  what  was  alleged  to 
amount  to  a  nuisance  of  such  a  nature 
as  to  materially  diminish  the  value  of  his 
property. 

The  £acte,  as  found  by  his  Lordship, 
were  as  follows :  Major  Brown's  title  was 
derived  under  the  will  of  his  father,  who 
died  in  1846,  having  devised  the  property 
to  his  widow  for  life  (who  died  in  1875) 
with  remainder  to  Major  Brown  in  fee. 
Major  Brown's  tenant  of  Dunstable  Park 
was  co-plaintiff.  Dunstable  is  an  ancient 
town ;  two  Roman  roads — namely,  Wat- 
ling  Street  and  Icknield  Way — crossed 
each  other  at  this  point.  It  was  nothing 
more  than  an  ordinary  parish  until  1863, 
when  a  local  board  of  health  was  formed, 
and  in  1864  for  the  first  time  it  was  in- 
corporated as  a  municipal  borough.  There 
were  along  Watling  Street  (now  High 
Street)  sewers  of  great  age ;  through 
these  sewers  surface-water  from  the 
^ftreets  had,  as  &r  as  living  memory  goes, 
flowed  in  three  directions — part  through 
the  drain  or  pipe  under  what  is  known 
fis  Perkin's  House  in  the  High  Street, 
and  thence  into  a  pond  in  the  park,  the 
overflow  of  which  went  to  a  low-lying 
piece  of  land  near  the  railway  embank- 
ment ;  another  part  crossed  Icknield  Way 
(now  known  as  Church  Street)  and  then 
entered  land  belonging  to  Major  Brown, 
but  this  ultimately  found  its  way  into  the 
low  land  near  the  railway  emliankment ; 
the  third  part  went,  until  recently,  in  a 
comparatively  short  sewer  in  the  High 
Street  towards  the  north,  outside  the 
boundary  of  the  parish,  to  a  field  formerly 
belonging  to  Major  Brown,  known  as  the 
*•  Dog-kennel  Close."  It  was  proved  that 
these  ancient  sewers  had  for  many  years 
conveyed  not  only  surface-water  but  also 
slops  and  foul  matter  coming  from  house- 
drains,  the  consequence  of  which  was  that 
the  open  ditches  or  receptacles  in  Dun- 
stable Park  and  in  Dog-kennel  Close  be- 
came from  time  to  time  offensive.  It  was 
proved  that,  as  far  back  as  1869,  no  less 
than  610  houses  were  connected  with  the 
sewers.  With  reference  to  sewage-matter 
other  than  slops  and  house-drainage,  it 
was  not  Satisfactorily  shewn  that  it  found 
its  way  into    the.  sewers    to  any  con- 
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siderable  extent  until  afler  the  year  1873 
when  for  the  first  time  a  water  com- 
pany supplied  the  town  with  water, 
but  the  learned  Judge  thought  probable 
that  there  were  a  few  water-closets,  prior 
to  that  date,  which  were  flushed  by  means 
of  rain-water  cisterns,  and  that  there  might 
have  been  a  few  privies,  the  contents  of 
which  found  their  way  into  one  or  other 
of  the  sewers.  But  the  learned  Judge 
was  satisfied  that,  speaking  generally,  the 
ordinary  mode  of  dealing  with  sewage  of 
this  nature  was  by  cesspools  which  were 
periodically  emptied. 

In  1887  part  of  the  Dog-kennel  Close 
was  sold  by  Major  Brown«  and  the  pond 
into  which  the  overflow  from  the  third 
sewer  above-mentioned  used  to  pass  was 
filled  up.  Two  dome -wells  were  con- 
structed nearer  the  road  in  order  to- 
receive  and  retain  the  sewage  and  other 
matter  which  formerly  went  to  the  pond, 
and  Major  Brown  covenanted  with  the 
purchaser  (in  effect)  to  prevent  any  sewage- 
matter  from  coming  on  to  the  land.  In 
1890  Major  Brown  sold  the  rest  of  the 
Dog-kennel  Close,  including  the  two- 
dome*  wells.  These  soon  proved  a  nuisance, 
and  the  corporation,  with  a  view  to 
remedy  this  nuisance,  reversed  the  gradient 
of  this  third  sewer,  so  that  the  fall  was 
towards  the  south  instead  of  towards  the- 
north ;  and  the  contents  of  this  sewer, 
which  formerly  discharged  into  Dog- 
kennel  Close,  thenceforward  passed  under 
Perkin's  House  into  Dunstable  Park. 
For  thirty  years  complaints  had  been 
made  of  the  inadequate  drainage  of  Dun- 
stable, and  letters  had  repeatedly  been 
addressed  by  the  Local  Government  Board 
to  the  corporation  on  this  subject.  But 
the  corporation  hod  contrived  (as  the 
learned  Judge  observed)  to  defy  all  at- 
tacks, and  to  do  nothing  for  more  than  a 
quarter  of  a  century.  At  the  time  of  the 
action  there  was  a  foul  pond  of  several 
acres  in  extent  in  Dunstable  Park,  and  it. 
was  of  this  that  the  plaintiff  complained. 
The  surfJEice  was  so  clogged  with  filth 
coming  from  the  sewers  that  the  water 
would  not  pass  away  into  the  chalk.  His 
Lordship  was  satisfied  that  the  value  of 
Dunstable  P^k  was  substantially  lessened 
by  reason  of  its  being  made  the  receptacle 
for  the  sewage  of  a  large  part  of  Dunstable, 
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but  there  was  no  evidence  of  any  injurious 
effect  upon  health.  Among  the  houses 
which  thus  drained  into  Dunstable  Park 
were  a  number  of  houses  belonging  to 
Major  Brown,  and  some  of  them  drained 
by  means  of  the  Church  Street  sewer, 
passing  through  the  land  of  other  persons 
before  reaching  Dunstable  Park. 

The  Attorney- General  was  not  made  a 
party,  and  no  public  nuisance  was  alleged  ; 
and  no  mandamua  was,  or,  as  his  Lord- 
ship said,  could  be  asked  for  in  this 
action. 

Eve,  Q,C,,  and  Cann,  for  the  plaintiffs. — 
The  defendants  set  up  a  prescriptive  right, 
but  no  prescription  to  commit  a  nuisance 
such  as  this  can  exist.  The  only  prescrip- 
tion that  could  be  alleged  is  to  send  the 
sewage  into  the  pipes  of  the  defendants, 
not  to  send  it  on  the  plaintiffs'  land.  The 
defendants  can  stop  up  these  sewers,  and 
as  what  has  been  done  is  in  excess  of  the 
legal  rights  of  the  owners  of  the  houses, 
the  Court  will  compel  the  defendants  to 
do  so  by  injunction — AU.-Gen,  Y.Richmond 
[i  866]  ^  and  Charles  v.  Finchley  Local  Board 
[1883].^  Under  the  Public  Health  Act, 
liB75,  8.  21,  the  local  authority  may  close 
the  drains  of  persons  who  have  connected 
without  leave.  If,  however,  the  defen- 
dants cannot  stop  these  connections,  they 
must  make  some  system  of  sewers  which 
will  obviate  the  nuisance — Au,-Gen.  v. 
AcUm  Local  Board  [1882]  ^ — and  if  they 
do  not  do  so,  they  are  guilty  of  misfeasance. 
The  defendants  have  no  more  right  than  a 
private  owner  to  increase  their  prescriptive 
rights — MetropolUan  Board  of  Works  v. 
Lmdtm  and  North-Western  RaUway 
l88i]*  and  AU.'Gen,  v.  Acton  Local 
''ooftd*^  In  Ohssop  v.  Heston  and  Isle- 
worth  Local  Board  [1879],^  the  shortness 
of  time  during  which  the  neglect  of  the 
local  authority  was  alleged  was  an  element 
in  the  case,  and  the  case  of  AU.-Oen.  v. 
ClerkentioM  Vestry  [i89i]  ®  merely  followed 
it. 

Such  a  prescription  as  claimed  would 

(1)  35  L.  J.  Ch.  597;  L.  R.  2  Eq.  306. 

(2)  62  L.  J.  Ch.  554 ;  23  Cli.  D.  767. 

(3)  52  L.  J.  Ch.  108 ;  22  Ch.  D.  221. 
a)  17  Cb.  D.  246. 

(5)  49  L.  J.  Ch.  89;  12  Ch.  D.  102. 
.  (6)  60  L.  J.  Ch.  788;  [1891]  3  Ch.  527. 
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be  secret  and  undefined,  and  is  therefore 
not  good — Lemmon  v.  WM  [i894]  ^  and 
Gale  on  EasementSy  p.  207. 

A.  T.  Lawrence,  Q.C.,  Hughes^  ©.C, 
and  Kenyon  Parker,  for  the  defendants. — 
The  plamtiffs  cannot  require  the  local 
authority  to  provide  another  system  of 
drainage — Glossop  v.  Heston  and  Isieworth 
Local  Board  ^  and  AU.-Gen.  v.  ClerkenweU 
Vesiry,^  The  only  remedy  is  under  sec- 
tion 299  of  the  Public  Health  Act,  1875— 
Pasmore  v.  Osioaldtwistle  Urban  CoumcU 
[i898].^  The  householders  have  an  abso- 
lute right  to  connect  their  drains — Ainley 
V.  Kirkheaton  Local  Board  [l89l^.*  The 
Court  will  not  restrain  the  authority  from 
allowing  present  or  future  connections — 
Att.'Gen.  v.  Acton  Local  Board^  and  AtL- 
Gen.  V.  Dorking  Unum  [1882].*®  The  case 
of  Charles  v.  Finchley  Local  Board  *  was 
not  the  case  of  a  sewer  at  all,  and  is 
therefore  distinguishable.  It  did  not  M 
under  section  21  of  the  Public  Health 
Act,  1875. 

If  the  grant  had  been  made  during  the 
lifetime  of  the  corporation  it  could  not 
have  been  presumed — Haigh  v.  Wsti 
[l893].^^  The  prescription  claimed  is  for 
the  inhabitants  of  a  district,  and  therefore 
gwA—Gaieward^s  Case  [16O6]  **  and 
Grimstead  v.  Marlowe  [l792j.*' 

Eve,  Q.C.,  in  reply. 

Cur.  adv.  vuU. 

May  19. — Cozens-Habdt,  J.,  after 
stating  the  facts,  said :  In  this  state  of 
facts  several  distinct  questions  arise  for 
my  decision.  The  defendants,  by  an 
amendment,  which  I  allowed  at  the  trial, 
alleged  that  the  owners  in  fee  of  Dun- 
stable Park  granted  to  trustees  for  the 
inhabitants  of  the  parish  the  right  to 
drain  all  surface-water  of  the  parish  and 
all  sewage  and  drainage  from  any  mes- 
suages or  tenements  built,  or  to  be  built, 
within  the  said  parish,  and  to  discharge 
such  water  and  sewage  through  ditches  or 
sewers  on  to  Dunstable  Park,  but  that 
such  grant  has  been  lost ;  and  they  further 

(7)  64  L.  J.  Ch.  205 ;  [1895]  AC.  1. 

(8)  67  L.  J.  as.  636 ;  [1898]  AC.  387. 

(9)  60  L.  J.  Cb.  734. 

(10)  51  L.  J.  Ch.  585 :  20  Ch.  D.  595. 

(11)  62  L.  J.  Q-B.  532 ;  [1893]  2  Q.B.  19. 

(12)  6  COk  Sep.  59». 
(13;  4  I^Mrm  Rep.  717. 


Digitized  by 


Google 


Vol.  68.] 


CHANCERY  DIVISION. 


501 


Brown  v.  Dunstable  Corporation. 

allege  that  the  plaintifik  have  acquiesced 
in,  and  taken  advantage  of,  such  grant,  and 
use  the  existing  system  of  sewage.  This 
claim,  if  well  founded,  disposes  of  the 
whole  action;  but,  in  my  judgment,  it 
cannot  be  maintained.  A  lost  grant  is  a 
valuable  legal  fiction  devised  to  support 
long-oontinued  possession  and  oft-repeated 
acts,  which  otherwise  could  not  be  legally 
justified.  Thus,  prior  to  the  Prescription 
Act,  it  was  the  custom  to  direct  juries  to 
find  a  lost  grant  after  more  than  twenty 
years'  enjoyment  of  an  easement,  and 
Haigh  v.  West  *  Ms  a  modern  example  of 
the  use  of  this  fiction.  But  the  evidence 
in  the  present  case  falls  far  short  of  what 
is  requisite  to  raise  the  presumption  of  a 
lost  grant.  Such  a  grant  must  have  been 
made  before  1846,  and  the  state  of  things 
existing  at  that  date  was  essentially  dif- 
ferent from  the  present  state  of  things. 
It  would  be  highly  dangerous  to  allow  the 
trivial  and  occasional  passage  along  a 
natural  channel  of  water  more  or  less 
contaminated  to  ripen  into  a  legal  claim 
to  pour  sewage  of  all  kinds  and  of  indefi- 
nite amount  aloogsuch  natural  channel. 
I  therefore  hold  that  the  defendants' 
claim  of  right  &ils,  and  I  must  grant  an 
injunction  to  restrain  them  from  exercis- 
ing that  alleged  right. 

This,  however,  by  no  means  disposes  of 
the  action,  and  it  remains  to  consider 
what,  if  any,  further  relief  the  plaintiffs 
are  entitled  to.  In  the  first  place,  there 
are  a  large  number  of  houses  in  respect  of 
which  prescriptive  rights  to  pass  sewage 
into  and  along  the  sewers  have  been 
gained.  And  it  is  plain  that  no  injunc- 
tion can  be  granted  which  will  interfere 
with  such  rights.  For  this  reason,  amongst 
others,  it  is  impossible  for  me  to  make  any 
order  which  will  involve  the  complete 
closing  or  abandonment  of  the  sewers. 
In  the  second  place,  there  are  other  houses 
the  connections  of  which  with  the  sewers 
have  been  made  with  the  consent  or  by 
the  acquiescence  of  the  defendants,  and  it 
is  settled  law  that  I  cannot  interfere  with 
them — AtL'Gen.v.ClerkenweU  Vestry.^  In 
the  third  place,  there  are  a  few  houses  which 
have  been  connected  with  the  sewers,  in 
spite  of  the  protest  of  the  defendants,  and 
the  plaintiff  contends  that  the  defendants 
ought  to  stop  up  these  connections     But 


I  think  the  defendants  must  be  taken  to 
have  acquiesced  in  that  to  which  they  at 
first  objected,  so  that  these  houses  really 
full  under  the  second  head.  If,  however, 
I  am  wrong  in  this,  they  must  be  treated 
as  falling  under  the  fourth  head.  In  the 
fpurth  place,  the  plaintiffs  contend  that 
an  injunction  ought  to  be  granted  to 
restrain  the  defendants  from  allowing  any 
future  connections  to  be  made.  The  de- 
fendants are  willing,  if  they  &il,  as  I  hold 
they  have  failed,  in  their  major  claim  of 
right,  to  undertake  not  to  authorise  or 
direct  any  such  connection,  but  beyond 
this  they  will  not  go.  The  strength  of 
the  plaintiffs'  case  lies  in  this,  that  the 
defendants  can,  without  being  guilty  of 
any  trespass,  stop  up  any  future  connec- 
tion with  their  sewers,  and  it  is  urged 
that  this  is  the  true  test,  and  that  which 
has  been  applied  by  the  Court  in  similar 
cases.  On  the  other  hand,  it  is  urged  that 
under  section  21  of  the  Public  Health 
Act,  1875,  a  householder  adjoining  the 
sewer  has  a  right  to  connect  his  house 
with  the  sewer,  and  could  obtain  an  in- 
junction ifthedefendantsabsolutelyrefused 
on  any  terms  to  allow  him  to  connect  his 
house  with  the  sewer.  It  is  necessary  to 
consider  some  of  the  authorities  cited  by 
counsel  on  this  point.  In  the  case  of 
AU.-Gen.  v.  Dorking  Unixm^^  it  was  held 
in  1882  by  the  Court  of  Appeal  that 
where  a  sanitary  authority  had  not  them- 
selves constructed  the  sewers  which  were 
a  nuisance,  but  only  permitted  them  to  be 
used  as  formerly  by  the  inhabitants,  they 
could  not  be  restrained  by  injunction. 
But  Sir  George  Jessel,  M.K.,  laid  stress 
upon  the  fact  that  the  defendants  could 
not  physically  put  an  end  to  the  nuisance, 
and  could  only  proceed  by  means  of 
actions  for  injunction  against  persons  who, 
with  or  without  legal  justification,  were 
pouring  sewage-matter  into  the  defen- 
dants' sewers.  Section  21  of  the  Public 
Health  Act,  1875,  was  cited,  but  Sir 
George  Jessel  does  not  seem  to  have  con- 
sidered that  section  to  be  material.  In 
the  same  year  (1882)  in  the  case  of  Au.- 
Oen,  V.  Aeton  Local  Board,^  Mr.  Justice 
Fry  refused  to  grant  a  mandatoiy  injunc- 
tion which  would  compel  the  stopping  up 
of  existing  drains,  but  he  granted  an  in- 
junction as  to  the  future,  restraining  the 
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defendants  from  directing  or  authorising 
sewage  to  flow  into  the  sewers  in  question, 
but  he  deliberately  declined  to  insert  in 
the  injunction  the  word  "  permitting/' 
In  the  following  year  (1^3)  the  case  of 
Charles  v.  FinMey  Local  Board  ^  came 
before  Mr.  Justice  Pearson,  who  granted 
an  injunction  restraining  the  local  board 
from  allowing  sewage  to  flow  into  a  brook 
opposite  the  plaintifi''s  house,  on  the 
ground  that  they  could  at  any  time  physi- 
cally put  an  end  to  the  nuisance  without 
any  action  at  all.  This  decision  was 
primarily  based  upon  the  fact  that  the 
defendants  had  given  permission  to  the 
third  person  to  lay  down  a  pipe  from  his 
house  to  the  brook  to  pass  pure  water  only, 
and  that  as  he,  in  breach  of  their  permis- 
sion, was  sending  sewage  through  the 
pipe,  they  could,  and  ought  to,  revoke  the 
permission.  This  may  be  a  sufficient 
ground  for  the  decision,  but  the  learned 
Judge  expressly  held  that  the  local  board 
had  a  right  under  section  21  of  the  Public 
Health  Act,  1875,  to  abate  the  nuisance 
without  asking  any  leave  and  without 
bringing  any  action.  Now  section  21  is  as 
follows:  "The  owner  or  occupier  of  any 
premises  within  the  district  of  a  local  au- 
thority shall  be  entitled  to  cause  his  drains 
to  empty  into  the  sewers  of  that  authority 
on  condition  of  his  giving  such  notice  as 
may  be  required  by  that  authority  of  his 
intention  so  to  do,  and  of  complying  with 
the  regulations  of  that  authority  in  respect 
of  the  mode  in  which  the  communications 
between  such  drains  and  sewers  are  to  be 
made,  and  subject  to  the  control  of  any 
person  who  may  be  appointed  by  that  au- 
thority to  superintend  the  making  of  such 
communications.  Any  person  causing  a 
drain  to  empty  into  a  sewer  of  a  local 
authority  without  complying  with  the 
provisions  of  this  section  shall  be  liable 
to  a  penalty  not  exceeding  20^.,  and  the 
local  authority  may  close  any  communica- 
tion between  a  drain  and  sewer  made  in 
contravention  of  this  section,  and  may 
recover  in  a  summary  manner  from  the 
person  so  oflfending  any  expenses  in- 
curred by  them  under  this  section."  I 
am  not  satisfied  that  in  Charles  v.  Finchlei/ 
Local  Board  ^  there  was  any  sewer  to 
which  section  21  would  be  applicable,  but 
this  does  not  diminish  the  weight  to  be 


attached  to  the  deliberate  opinion  of  Mr. 
Justice  Pearson.  He  certainly  held  that 
the  board  could  prevent  an  adjoining 
owner  from  connecting  with  the  sewen 
In  1891,  in  the  case  of  Avnley  v.  Kirk- 
heaton  Local  Board^  Mr.  Justice  Stirling 
held  that  under  section  21  a  right  is 
given  to  the  owner  or  occupier  to  drain 
into  an  existing  sewer,  without  reference 
to  the  question  of  whether  sewage-matter, 
if  it  once  enters  the  sewer,  occasions  a 
nuisance  to  a  third  person.  This  absolute 
right  is  no  doubt  subject  to  any  regula- 
tions in  respect  of  the  mode  of  making 
connections  and  subject  to  the  control  dL 
any  person  appointed  to  superintend  the 
making  of  the  connections,  but  no  regula- 
tions can  justify  an  absolute  refusal  to 
allow  a  connection  to  be  made  on  any 
terms.  No  regulations  under  section  21 
have  been  made  by  the  defendants.  Bat 
certain  by-laws  were  made  by  their  pre- 
decessors, the  local  board  of  health, 
in  1864.  The  20th  by-kw  is  the  only 
relevant  by-law,  and  I  assume  that  it  is 
in  force.  It  prescribes  no  notice,  and  it 
only  directs  that  the  drains  of  all  hoases 
shall  be  connected  with  the  sewers  in  such 
manner  as  the  local  surveyor  shall  direct 
It  is  obvious  that  under  this  by-law  the 
surveyor  can  only  prescribe  the  manner 
of  connection ;  he  cannot  refuse  to  allow 
any  connection. 

Upon  consideration  I  adopt  the  view  of 
Mr.  Justice  Stirling  in  preference  to  the 
view  of  Mr.  Justice  Pearson,  and  I  must 
follow  the  precedent  of  Mr.  Justice  Fry 
and  decline  to  grant  an  injunction  which 
would  prohibit  the  defendants  from  per- 
mitting or  allowing  fresh  connections  to 
be  made,  or,  in  other  words,  would  oblige 
the  defendants  to  stop  up  all  future  oon« 
nections.  A  sanitary  authority,  in  whom 
sewers  are  vested,  has  only  a  limited  pro- 
perty in  these  sewers.  It  is  not  in  the 
same  position  as  an  owner  of  a  private 
sewer,  who  can  absolutely  prevent  anyone 
from  touching  his  propeiiy.  It  seems  to 
me  that  the  plaintiff  has  mistaken  his 
remedy.  He  ought  to  have  applied  to 
the  Local  Government  Board  to  make  an 
order  under  section  299,  which  might 
ultimately  be  enforced  by  writ  of  manr 
damus. 

There  are  two  minor  points  which  I 


Digitized  by 


Google 


Vol.  68.] 

Bbowk  v.  Dunstable  Corporation, 

have  not  overlooked.  It  is  said  that  the 
defendants  ought  to  be  restrained  from 
allowing  the  sewage  fix>m  the  town  haU  to 
pass  into  the  sewer.  But  the  defendants 
are  sued  as  the  urban  sanitary  authority 
only,  and  not  as  owners  of  the  town  hall. 
X  am  not  satisfied  that  the  town  hall  has 
not  a  prescriptive  right ;  but,  however  that 
may  be,  I  am  not  prepared  to  give  the 
plaintiffs  a  relief  which  is  not  sought  by 
the  pleadings.  Again,  it  is  said  that  the 
i^versal  of  the  gradient  of  the  sewer  in 
High  Street  for  the  purpose  of  bringing  the 
Dog-kennel  Close  sewage  into  Dunstable 
Park  increased  the  burden  on  the  plain- 
tifis'  property,  and  was  an  illegal  act  on 
the  part  of  the  defendants.  But  I  think 
it  was  really  done  in  order  to  satisfy 
Major  Brown's  complaints  and  to  relieve 
liim  from  the  legal  liability  which  rested 
Qpon  him  by  reason  of  his  covenant.  The 
houses  draining  into  this  short  reversed 
«ewer  are  those  which  drained  into  the 
unreversed  sewer  and  are  few  in  number, 
and  I  cannot  interfere  with  their  de  facto 
•enjoyment  of  the  sewer.  To  grant  an 
inj  miction  in  respect  of  these  two  matters 
might  occasion  serious  danger  to  health 
without  conferring  any  benefit  upon  the 
plaintifis,  and  this  is  a  consideration  to 
which  weight  ought  to  be  attached. 

The  result  is  that  I  must  grant  an  in- 
junction restraining  the  defendants,  as 
ihe  urban  sanitary  authority  of  the 
horough  of  Dunstable,  from  directing  or 
authorising  any  sewage  or  foul  matter  to 
flow  or  to  be  discharged  from  sewers  or 
drains  vested  in  the  defendants  as  such 
fianitary  authority  on  to  Dunstable  Park. 
With  respect  to  the  costs,  I  think  it  is 
not  possible  to  distinguish  the  costs 
attributable  to  the  daim  of  the  defendants 
of  a  light  to  send  sewage  into  Dunstable 
Park  from  the  other  costs.  And  I  see  no 
reason  why  the  defendants  should  be 
relieved  from  any  part  of  the  costs  of  this 
litigation. 

SoHciton— WaUs  fr.  Stallard,  for  plaintiffs; 
Kaples,  Teesdale  ic  Co.,  agents  for  Benning 
Jc  Bon,  DajDfltable,  for  defendants. 

\  Reported  ky  F.  Oauld,  Etq,, 
JBarrUter-at'Law. 
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Patent  —  Construction  —  Grant  to  Two 
PereoiMy  their  ExecviorSj  AdministratorSf 
and  Aseigne — Joint  Tenanet/ — Agreement 
for  Sale — Covenant  by  Vendors — Joint  or 
Several, 

The  right  or  privilege  granted  hy  the 
Crown  by  letters  patent  is  for  all  purposes 
to  be  regarded  as  property,  and  t/terefore 
a  grant  to  A  and  JB,  Aeir  executors, 
administrators,  and  cusigns,  creates  a  joint 
tenancy,  or  joint  interest,  and  not  an 
interest  in  common. 

On  the  construction  (in  an  agreement 
for  the  sale  and  cusignment  by  joint 
patentees  of  the  patent  to  a  company)  of  a 
cUvuse  which  stipulated  that  "  sucJi  aesignr 
ments  respectively  should  contain  a  cove- 
nant by  the  said  vendors,'',  relating  to  the 
validity  of  the  patents,  ^^  and  also  such 
other  covenants  or  provisions  as  may  be 
reasonably  required  by  the  said  company 
for  giving  effect  to  the  sale  hereby  agreed,*' 
— Held,  that  the  covenant  to  be  entered 
into  was  a  joint,  and  not  a  several,  or 
joint  and  several  covenant,  and  tlierefore 
that  the  personal  representative  of  a  decMsed 
joint  patentee  was  not  a  proper  party  to  an 
action  to  enforce  the  agreement. 

By  letters  patent  (4,362  of  1882),  after 
recitiug  that  Lucien  Gaulard  and  John 
Dixon  Gibbs  had  by  their  petition  repre- 
sented that  they  were  in  possession  of  an 
invention  for  a  new  system  of  electricity 
for  the  production  of  light  and  power, 
believed  to  be  of  great  public  utility,  and 
that  they  were  the  first  and  true  inven- 
tors thereof,  &c,,  and  that  the  petitioners 
had  prayed  for  a  grant  '*  unto  them,  their 
executors,  administrators,  and  assigns  of 
....  letters  patent  for  the  sole  use, 
benefit,  and  advantage  of  the  said  inven- 
tion" within  the  United  Kingdom  for 
fourteen  years,  a  grant  was  made  "  unto 
the  said  Lucien  Gaulard  and  John  Dixon 
Gibbs,  their  executors,  administrators, 
and  assigns  [of|  our  special  licence,  full 
power,  sole  privilege,  and  authority  that 
they  the  said  L.  Gaulard  and  J.  D.  Gibbs, 
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their  executors,  administrators,  and  as- 
signs, and  ever}'  of  them  by  themselves, 
or  by  their  deputy,  or  deputies,  servants, 
or  agents,  or  such  others  as  they  the  said 
L.  Gaulard  and  J.  D.  Gibbs,  their  execu- 
tors, administrators,  and  assigns  shall  at 
any  time  agree  with  and  no  others  and 
from  time  to  time  and  at  all  times  here- 
after during  the  term  of  years  expressed, 
shall  and  lawfully  may  make,  use,  exercise, 
and  vend  their  said  invention ''  within  the 
United  Kingdom  '*  in  such  manner  as  to 
them  the  said  L.  Gaulard  and  J.  D.  Gibbs, 
their  executors,  administrators,  and  as- 
signs, or  any  of  them,  shall  in  their  discre- 
tion seem  meet,  and  that  the  said  L. 
Gaulard  and  J.  £).  Gibbs,  their  executors, 
administrators,  and  assigns,  shall  and  law- 
fully may  have  and  enjoy  the  whole  profit, 
and  benefit,"  <bc.,  coming  by  reason  of  the 
invention.  "  To  have,  hold,  exercise,  and 
enjoy  the  said  licences,  powers,  privileges, 
and  advantages  ....  unto  the  said  L. 
Gaulard  and  J.  D.  Gibbs,  their  executors, 
administrators,  and  assigDS,'^for  the  term 
of  fourteen  years ;  "  and  to  the  end  that 
they  the  said  L.  Gaulard  and  J.  D.  Gibbs, 
their  executors,  administrators,  and  as- 
signs, and  every  of  them,  may  have  and 
enjoy  the  full  benefit  and  sole  use  and 
exercise  of  the  said  invention"  all  her 
Majesty's  subjects  within  the  United 
Kingdom  were  commanded  not  at  any 
time  within  the  fourteen  years  directly  or 
indirectly  to  use  the  invention,  or  counter- 
feit, imitate,  or  resemble  the  same,  <&c., 
"  without  the  consent,  licence,  or  agree- 
ment of  the  said  L.  Gaulard  and  J.  D. 
Gibbs,  their  executors,  administratons,  or 
assigns,  in  writing  under  their  hands  and 
seals  first  obtained  .  .  .  upon  such  pains 
and  penalties  as  can  or  may  be  justly 
inflicted  upon  such  offenders  for  their 
contempt  of  this  our  Koyal  command,  and, 
further,  to  be  answerable  to  the  said  L. 
Gaulard  and  J.  D.  Gibbs,  their  executors, 
administrators,  and  assigns,  according  to 
law  for  their  damages  thereby  occa- 
sioned." 

By  an  agreement  under  seal  dated 
May  25, 1883,  and  made  between  Gaulard 
and  Gibbs  (thereinafter  called  "the 
vendors  ")  of  the  one  part,  and  the  plain- 
tiff company  of  the  other  part,  after 
reciting  that  the  vendors  were  th^  in- 


ventors of  certain  inventions  in  connection 
with  the  manufiicture  and  construction  of 
secondary  generators  for  the  distribution 
of  electricity  and  other  apparatus  con- 
nected with  electrical  lighting,  for  which 
they  had  obtained  her  Majesty's  letters 
patent,  and  of  which  they  had  filed  speci- 
fications, and  that  the  vendors  had  also 
obtained  certain  foreign  patents,  it  was 
agreed  that — (1)  the  vendors  should  sell 
and  the  company  should    purchase  the 
exclusive  privilege  of  using,  exercising, 
and  vending  all  the  inventions  within  the 
United  Kingdom  and  the  other  countries 
named,  with  the  full  benefit  of  all  ex- 
tensions,   &e, ;  (2)    that    "  the   vendors 
and  each  of  them  "  should  from  time  to 
time  and  at  the  request. and  oost  of  the 
company  do  all  such  acts  and  things  as  by 
the  company  might  be  considered  neces- 
sary or  expedient  for  procuring  confirma- 
tion of  any  of  the  patents,  and  for  ob- 
taining extensions  and  prolongations,  and 
that  the  vendors  would  communicate  all 
improvements  and  other  inventions,  and, 
at  the  request  and  cost  of  the  company, 
patent  the  same  and  execute  assurances 
for  vesting  the  new  patents  in  the  com- 
pany ;  (3)  that  in  the  event  of  infringe- 
ment the  company  should  "  be  at  liberty 
to  commence,  carry  on,  and  prosecute  in 
their  own  name,  or  in  the  name  of  the 
patentees  or  any  of  them  or  the  executors 
or  administrators  of  any  of  them  or  other- 
wise, all  such  actions  and  proceedings  "  as 
the  company  might  think  fit;  (4)  that 
"  the  vendors  and  each  of  them  "  diould 
at  all  times  thereafter  give  the  company 
advice  as  to  the  use  of  the  inventions. 
Clause  5  stated  the  consideration  payable^ 
and  clauses  6  and  7  were  as  follows :  "(6) 
The  vendors  shall,  without  delay,  at  tjie 
expense  of  the  said  company  and  to  the 
satisfiEtction  of  the  solicitors  of  the  said 
company,  establish  a  title  to  all  the  said 
inventions  and  letters  patent  and  privi- 
leges hereby  agreed  to  be  sold,  and  assign 
and  transfer  the  same  to,  and  cause  the 
same  to  be  legally  vested  in,  the  said 
company  or  such  person  or  persons  as  the 
said  company  shall  appoint  for  the  pur- 
pose.    (7)  The  assignment  and  traxisfer 
of  the    said    letters    patent   and  other 
premises  sold  shall  he  prepared  by  and  at 
the  costs  of  the  said  company^  and  shall« 
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be  expressed  to  be  made  in  pursuance  of 
this  a^preement  and  in  consideration  of 
the  payment  of  the  said  sum  of  220,000/., 
to  be  paid  in  fully  paid-up  shares  and 
cash  as  before  mentioned,  and  the  said 
vendors  and  all  other  necessary  parties,  if 
any,  shaU,  at  the  cost  of  the  said  company, 
execute  such  assignments  to  the  said 
company  or  as  they  shall  direct,  and  such 
assignments  respectively  shall  contain  a 
covenant  by  the  said  vendors  that  all  the 
letters  patent  thereby  assigned  or  any 
letters  patent  which  may  thus  have  been 
obtained  in  substitution  for  the  same  or 
in  reapect  of  such  invention  as  is  protected 
thereby,  are  valid  and  in  nowise  void  or 
voidable,  and  also  such  other  covenants 
and  provisions  as  may  be  reasonably  re- 
quired by  the  said  company  for  giving 
effect  to  the  sale  hereby  agreed  to  be 
made.  Provided  that  the  consideration - 
money  may  be  apportioned  among  two  or 
more  assignments  as  the  said  company 
shall  think  fit." 

Qaulard  died  in  1888,  and  Mme. 
Henriette  Oneeime  Ruelle,  one  of  the 
defendants,  was  his  administratrix. 

In  this  action  the  company  claimed 
that  the  defendants  might  be  ordered  to 
assign  and  transfer  to  them  the  letters 
patent  referred  to  in  the' said  agreement  of 
May  25,  1883,  and  October  31,  1883  (the 
last -mentioned  agreement  *  not  being 
material  to  this  case) ;  payment  of  damages 
for  breaches  of  agreement  and  warranty 
contained  in  the  said  agreement  of 
May  25,  1883  ;  and  repayment  of  portion 
of  the  purchase-moneys  attributable  to 
patents,  or  parts  of  patents,  declared 
invalid. 

On  December  10,  1897,  an  order  was 
made  staying  proceedings  against  the  said 
John  Dixon  Gibbs  on  terms  that  had 
been  agreed. 

The  action  now  came  on  for  trial  against 
the  remaining  defendant,  Madame  Ruelle ; 
and  at  the  hearing  the  point  was  raised 
that,  on  the  death  of  Gaulard,  all  the 
benefit  under  the  patents  survived  to 
Oibbs,  and  that  Madame  Ruelle,  as 
administratrix  of  Gkulard,  was  not  liable 
as  alleged  by  the  plaintiffs,  since  no 
covenant  could  be  required  from  her  in 
an  assignment.  This  point  was  first 
argued. 


MouUon,  Q,C.y  and  Oore-Brmone^  for  th& 
plaintiffs. — If  a  patent  be  granted  to  two 
persons,  the  benefit  under  the  grant  does 
not  pass  to  the  survivor.  There  are  not 
two  classes  of  grant,  and  although  the 
Crown  has  not  strictly  adhered  to  one 
form,  there  has  been  no  substantial  varia- 
tion of  the  rights  conferred.  The  first- 
thing  to  do  is  to  look  at  the  nature  of  the 
property.  The  grant  is  a  reward  of  merit 
for  making  an  invention ;  it  is  opposed  to- 
a  sense  of  right  that  the  death  of  one 
patentee  should  deprive  him  of  advan- 
tages. The  merit  being  in  each,  there  is 
no  reason  to  suppose  an  intention  in  the 
Crown  that  the  benefit  should  survive  to 
one.  In  this  connection  the  expressions 
*' joint  tenants  "  and ''  tenants  in  common  " 
are  not  accurate.  But  we  submit  that, 
from  the  language  of  the  graiit,'  there  is 
no  joint  tenancy  even  in  form  here.  It 
is  said  that,  in  an  ordinary  conveyance, 
the  words  "  to  A  and  B,  their  executors 
or  administrators,"  mean  the  executor  or 
admim'strator  of  the  survivor. 

[Oozens-Habot,  J. — ^That  is  not  a  rule 
as  to  tenure  merely.  It  applies  to  per- 
sonal property.] 

In  relation  to  property  that  is,  no 
doubt,  the  accepted  meaning,  but  it  is  not 
the  actual  meaning  of  the  words.  Con- 
sidered as  a  piece  of  Enghsh,  they  contain 
no  suggestion  as  to  survivorship,  and 
mean  as  well  the  executors  or  adminis- 
trators of  one  as  of  another.  In  this  case, 
the  natural  and  not  the  acquired  meaning 
should  be  given.  I  admit  that  a  patent 
is  an  assignable  property,  and  passes  on 
bankruptcy  to  the  trustee.  But  the 
patentees  have  nothing  but  a  privilege, 
which  is  an  exemption  from  the  prohibi- 
tion contained  in  the  Statute  of  Mono- 
polies, and  the  grant  to  two  creates  two 
independent   privileges — Steers  v.  Rogers 

[1892].* 

[Cozens-Habdy,  J. — It  comes  back  to 
the  same  question — namely,  who  is  ex- 
cluded ?] 

8urvivor3hip  arises  either  in  contract 
or  possession,  and  does  not  apply  to  two 
independent  exemptions. 

[Cozens-Habdt,  J. — A  patent  can  be 
assigned  to  others  as  tenants  in  common— 

(1)  61    L.  J.  Ch.  676;    62   L.  J.   Ch.  671 
[1892J  2  Ch.  13 ;  [1893]  A.C.  2S2. 
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Smith    V.    LoTidan    and    Nwih-WeaUm 
RaUwa/y  [i853]  ^  and  WaUan  v.  LavcUer 

[l860].3] 

We  do  not  dispute  that  it  may  be 
assigned  in  that  way. 

[CozBns-HABDY,  J.-r:Whichevep  way 
thu  is  decided,  you  might  argue  that  the 
covenant  you  were  entitled  to  was  joint 
and  severaL] 

We  submit  that  the  covenant  is  joint  and 
several,  and  that  this  was  the  intention  of 
the  parties,  who  had  treated  the  matter  as 
if  they  were  severally  liable.  We  could 
have  sued  one  of  them  for  not  doing  any- 
thing contracted  to  be  done  by  them — 
lor  example,  the  transfer  of  a  secret  or  an 
improvement.  On  the  first  point,  a  con-, 
veyance  to  two  persons  and  their  heirs  is 
not  necessarily  a  joint  tenancy. 

£ve,  Q.C.y  and  A.  W,  Rowdm,  for  the 
defendant. — ^The  interest  of  the  patentees 
under  the  grant  is  joint.  On  the  construction 
of  the  agreement,  the  only  covenant  which 
the  vendors  could  be  called  on  to  execute 
would  be  joint — GauUird  and  GUM 
Fcttent,  In  re  [i89o],^  Sumner  v.  FaweU 
[1816],*  Bichardeon  v.  Harton  [i843],^ 
WUmer  v.  Cturrey  [i848y  While  v.  Tyn- 
daU  [l888],«  Stcry  on  Contracta,  vol.  1 
(5th  ed.),s.  71,  p.  61 ;  Davidson's  Convey- 
antnng  Precedents^  vol.  1  (5th  ed.),  pp.  91, 
92 ;  PlaU  on  Covenants^  p.  116 ;  and  DaH 
on  Vendors  and  Purehasers,  vol.  1,  p.  624. 

Gore-Browne^  in  reply,  referred  to 
Davidson's  Conveyancing  Precedents  (4th 
ed.),  vol.  2,  part  1,  p.  359 ;  £ey  and 
Elphinston^s  Precedents  (5th  ed.),  vol.  1, 
p.  404  ;  and  Bythewood  and  Jarman's 
Precedents  (4th  ed.),  vol.  4,  p.  805. 

Cur,  adv.  vuU, 

April  28. — Cozens-Habdt,  J. —  The 
plaintifis  in  this  action  contracted  on 
May  25,  1883,  to  purchase  certain  letters 
patent  for  a  large  sum  of  money.  The 
vendors  were  Gaulard,  who  died  in  1888, 
and  the  defendant  Gibbs.  Qaulard's  ad* 
ministratrix,  Madame  RueUe,  is  a  defen- 
dant to  the  action.     It  is  admitted  that 

(2)  2  E.  &  B.  69. 

(3)  29  L.  J.  C.P.  276 ;  8  C.  B.  (N.8.)  162. 

(4)  7  Kep.  Pat.  Cas.  367. 
(6)  2  Mer.  30. 

(6)  12  L.  J.  Ch.  333 ;  6  Beav.  185. 

(7)  2  De  G.  &  Sm.  847. 

(8)  13  App.  Gas.  263. 


the  plaintiffs  have  settled  their  disputes 
with  the  defendant  Gibbs,  and  it  is  there- 
fore not  necessary  for  me  to  consider  the 
action  except  as  one  between  the  plaintifi^t 
who  are  the  purchasers,  and  the  defendant 
Baelle,  who  is  the  administratrix  of 
Gaulard,  one  of  the  voidors.  The  plain- 
tiffs claim  that  the  defendant  may  be 
ordered  to  assign  and  transfer  to  the 
plaintiffs  the  letters  patent,  and  they  also 
claim  damages  for  breaches  of  the  agree- 
ment and  warranty  contained  in  the  con- 
tract of  May  25,  1883. 

At  an  early  stage  it  became  apparent 
that  there  was  a  serious  question  whether 
the  plaintiffs  had  any  right  against  the 
defendant  Ruelle.  With  the  approval  ot 
the  parties,  I  thought  it  convenient  to 
deal  separately  with  this  point,  because,  if 
it  is  decided  adversely  to  the  plaintiffs,  it 
will  not  be  necessary  to  consider  other 
questions,  including  questions  of  foreign 
law,  which  may  arise.  The  short  point 
for  my  decision  is  whether  Gibbs,  the 
surviving  patentee,  is  not  the  only  person 
having  anything  to  assign,  and  the  only 
person  liable  to  pay  damages  for  breach  of 
contract  and  warranty.  It  is  admitted 
that  all  the  patents  were  granted  to 
Gaulard  and  Gibbs,  and  not  to  either  of 
them  separately,  and  it  is  not  alleged  that 
their  rights  inter  se — whatever  they  may 
have  been  originally — ^have  since  been 
varied  except  so  far,  if  at  all,  as  they  were 
varied  by  the  contract. 
^  The  first  question  for  my  consideration 
is  this :  What  was  the  nature  of  the  in- 
terest of  the  patentees  f  I  take  the  patent 
dated  September  13,  1882,  which  is  the 
only  one  to  which  my  attention  was  called. 
It  is  in  the  form  which  I  believe  to  be 
usual,  if  not  universal,  in  the  case  of  a 
grant  to  two  patentees.  It  recited  that 
Gaulard  and  Gibbs  had  presented  their 
petition,  and  that  they  were  the  first  and 
true  inventors,  and  that  they  had  prayed 
her  Majesty  to  grant  unto  them,  their 
executors,  administrators,  and  assigns,  h» 
Boyal  letters  patent  for  the  sole  use, 
benefit,  and  advantage  of  the  said  inven 
tion  within  the.  United  Kingdom  for  the 
term  of  fourteen  years;  and  the  letters 
patent  proceed  as  follows  :  [£Us  Lordship 
read  all  except  the  formal,  parts,  and  prch 
ceeded :]   On    the    construction    of  this 
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grant,  I  think  the  two  patentees  took  a 
joint  interest  which  passed  by  survivorship 
to  Gibbe  on  the  death  of  Gaulard.  It  was 
scarcely  disputed  that  a  grant,  whether  by 
the  Crown  or  by  a  private  individual,  of 
any  ordinary  species  of  property  to  A  B 
and  C  D,  thdr  executors,  administrators, 
and  assigns,  would  create  a  joint  tenancy 
or  joint  interest,  and  not  an  interest  in 
common.  This  is  not  a  rule  of  tenure  or 
of  real  property  law.  It  applies  to  an 
assignment  of  a  policy  of  assurance  as 
much  as  to  an  assignment  of  a  term  of 
years.  But  it  wbjs  urged  that  letters 
patent  are  of  such  a  peculiar  quality  and 
nature  that  different  principles  of  inter- 
pretation ought  to  be  applied.  I  am 
unable  to  follow  this  argument.  The 
right  or  privilege  granted  by  the  Crown 
by  the  letters  patent  is  an  exception  from 
the  general  prohibition  contained  in  the 
Statute  of  Monopolies.  It  is  for  all  pur- 
poses to  be  regarded  as  property.  It 
passes  on  bankruptcy  as  part  of  the  assets 
of  a  bankrupt.  On  the  death  of  a  patentee 
duty  is  payable  as  it  is  part  of  the  assets 
of  the  deceased,  and  I  can  see  no  justifi- 
cation in  principle,  nor  has  any  authority 
been  produced,  for  holding  that  a  grant  of 
letters  patent  to  two  persons,  their  execu- 
tors, administrators,  and  assigns,  created 
anything  more  than  a  joint  interest  which 
will  survive  on  the  death  of  one  of  them, 
unless  there  has  been  a  severance  of  the 
joint  interest.  An  elaborate  argument  was 
addressed  to  me  with  the  view  of  persuading 
me  that  survivorship  between  joint  tenants 
is  unreasonable  and  cannot  have  been  in- 
tended by  the  Crown.  It  is  no  doubt 
true  that  Courts  of  equity  have  laid  hold 
of  slight  circumstances  to  turn  a  joint 
tenancy  into  a  tenancy  in  common,  and 
there  was  at  one  time  an  idea  that  in 
equity  all  joint  tenancies  would  be  con- 
strued as  tenancies  in  common.  This, 
however,  is  clearly  not  so.  I  may  refer 
to  the  judgment  of  Sir  WiUiam  Grant  in 
Aveling  v.  £nipe  [l8l5].^  It  must  not  be 
forgotten  that  it  is  at  any  time  open  to 
two  joint  owners  to  sever  their  joint 
interest  and  to  create  a  tenancy  in  common. 
A  patent  can  be  owned  by  tenants  in 
common — see  Smithy.  London  and  North- 
Weitem  Railway^  and  Steers  v.  Rogers,^ 
(9)  19  Ves.  441. 


It  follows,  therefore,  that,  in  my  opinion,' 
Gaulard's  representative  is  not  a  proper 
party  to  the  action,  in  so  far  as  it  seeks 
an  order  for  the  assignment  of  the 
patents,  inasmuch  as  the  whole  interest 
in  the  patents  is  vested  in  Gibbs,  as  the 
survivor  of  the  two  joint  patentees. 

The  second,  and  in  my  view  a  more 
difficult,  question  has  now  to  be  con- 
sidered. Assuming  that  Gibbs  and 
Gaulard  were  jointly  interested  in  the 
patents,  what  is  the  nature  of  the  obliga-* 
tion  created  by  clause  7  of  the  agreement  % 
Is  it  merely  a  joint  covenant,  in  which 
case  the  only  person  who  could  be  sued 
upon  it  would  be  Gibbs  as  the  survivor ;  or 
is  it  a  several  covenant,  or  a  joint  and 
several  covenant,  under  which  either 
Gibbs  or  Gaulard,  or  the  representatives 
of  either  of  them,  could  be  sued  1  Thia 
must  depend  upon  a  careful  consideration 
of  the  language  of  the  instrument.  In 
the  first  place,  the  agreement  itself  is 
under  seal,  so  that  the  obligations  im- 
posed are  really  covenants.  In  the  second 
place,  the  obligation  in  question  is  some- 
thing to  be  contained  in  the  assignment 
of  the  patents ;  and  when  it  is  once  held 
that  Gaulard's  representative  is  not  a 
necessary  party  to  the  assignment  it  will 
be  somewhat  remarkable  if  the  purchaser 
can  require  the  concurrence  of  the  repre- 
sentative, not  for  the  purpose  of  assign- 
ing, but  solely  for  the  purpose  of  entering 
into  a  covenant  bincfing  herself,  not  ia 
her  individual  character,  but  solely  in  her 
representative  character,  and  -to  the 
extent  of  Gaulard's  assets.  I  doubt- 
whether  such  a  deed  of  assignment  was 
ever  seen.  Certainly  I  never  saw  such  a 
deed.  It  may  be  that  the  proper  form  of 
covenants  for  title  in  an  assignment  by 
two  joint  tenants  is  to  make  them  not 
joint,  but  joint  and  several.  But  it  does 
not  follow  that  after  the  death  of  one  of 
the  joint  tenants  before  assignment  his> 
representative  can  be  required  to  join  for 
the  m%re  purpose  of  covenanting.  In  the< 
third  place,  the  obligation  in  question  i» 
not  one  which  the  law  implies  from  the 
contract  of  sale.  It  is  a  speciiol  and  peculiar* 
stipulation  for  which  the  plaintiffo  have* 
bargained,  and  which  they  have  obtained 
from  the  vendors.  In  this  point  of  view 
it   is  difficult  to  see  what  justification* 
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there  can  be  for  enlargiDg  or  altering  the 
words  used.  Those  words  provide  that 
the  deed  shall  contain  a  covenant  by  the 
vendors.  Now,  such  a  covenant,  in  the 
absence  of  any  qualifying  context,  must 
be  a  joint  covenant.  The  case  of  White 
V.  TyndaU  ^  is  a  strong  authority  on  this 
point.  The  form  of  the  covenant  is  joint, 
and  I  do  not  feel  justified  in  making  it 
several. 

For  these  reasons  I  have  arrived  at  the 
conclusion  that  the  plaintiffs  are  not  en- 
titled to  any  relief  against  Gaulard's  re- 
presentative. It  follows  that  the  action 
must  be  dismissed  with  costs,  and  that 
the  counterclaim  must  likewise  be  dis- 
missed with  costs,  there  being  the  usual 
set-off. 


Solicitors— Campbell,  Reeves  ic   Hooper,    for 
plaintiffs  ;  Edward  Betteley,  for  defendant. 

IReporUd  by  P.  Oould,  Esq., 
Barruter-at-Zam, 


[IN  THE  CHANCERY  DIVISION  AND  IN 
THE  COURT   OF  APPEAL.] 

Stibling,  J.    -\ 
1899.  I 

April  14,  21.   [^ 

LiNDLET,  "' 
RiGBT, 

May 


a  14,  :2i.  I 

LEY,  M.R.  1 

.,  L.  J. 

AV  17.       J 


coote  v.  ford. 


Practice — Payment  into  Court — Denial 
of  LiahilUy — Two  Causea  of  Action — 
Counterclaim — Money  Accepted — Satisfac- 
tion—  Eight  to  Continue  Action  and 
Counterclaim  —  Rulee  of  the  Supreme 
Court,  Order  XXII.  rules  1, 6  (a),  (6),  and 
(c),  and  7. 

Under  Order  XXII.  rule  1,  mon&y  can 
he  paid  into  Court  only  in  respect  of  a 
daimfor  a  debt  or  for  damages;  it  cannot 
he  paid  in  in  respect  of  an  action  brought 
to  establish  a  right  and  ohtain  an  injunc- 
tion. 

Where  a  plaintiff  brings  an  action  for 
damages  and  an  injunction,  and  the  de- 
fendant pays  money  into  Court  *'  in  respect 
of  the  matters  complained  of,^  with  a  dmial 
of  UaXnUty,  and  sets  up  by  way  of  counter- 


claim a  right  adverse  to  that  daimedhy  the 
plaintiff,  the  latter  cannot,  by  taking  Iks 
money  out  of  Court  "  in  satisfaction  ofHu 
claim  in  respect  of  which  it  is  paid  in,^ 
convert  the  payment  into  Court  into  an  ad- 
mission of  his  title  so  as  to  put  an  end  Uy 
the  whole  of  the  action  and  the  oourUer- 
claim. 

Semble,  a  plaintiff  in  an  action  for 
damages  and  an  injunction,  who  takes  out 
of  Court  money  which  has  been  paid  in  in 
respect  of  the  damages  with  a  denial  of 
luMlityy  can  go  on  with  the  rest  of  his 
action,  and  will  not  be  deprived  of  his  costs 
if  he  succeeds  in  estahlishing  his  right,  hut 
fails  to  prove  that  he  has  sustained  damages 
to  a  greater  amount  than  the  sum  paid  into 
Court. 

This  was  an  action  against  nine  defen- 
dants claiming  damages  for  trespass  and 
an  injunction.  The  statement  of  daim 
was  as  follows : 

'*  1.  The  plaintiff  was  at  the  time  of  the 
acts  hereinafter  complained  of  and  still  is 
seised  of  and  was  then  and  still  is  ia 
possession  and  occupation  of  a  certain, 
close  or  piece  of  land  having  an  area  of 
800  acres  or  thereabouts  and  situate  at 
Martin  in  the  county  of  Hants  and 
known  as  Martin  Down. 

"  2,  On  the  1st  day  of  September,  1898» 
the  defendants  wrongfully  broke  and 
entered  the  said  close  or  piece  of  land  in 
pursuit  of  game  and  rabbits  and  then  and 
there  killed  game  and  rabbits. 

"  3.  The  defendants  respectively  wrong- 
fully claimed  to  be  entitled  to  enter  npon 
the  said  dose  or  piece  of  land  and  there 
to  pursue  and  kill  game  and  rabbits  and 
they  respectively  still  persist  in  the  said 
claim  and  threaten  and  intend  to  repeat 
the  acts  hereinbefore  complained  of. 

<<  The  plaintiff  claims : 

"  1.  Damages  for  the  wrong  complained 
of: 

"2.  An  injunction  restraining  the  de- 
fendants respectively  from  any  repetition 
of  the  acts  complained  of." 

The  defence  admitted  (paragraph  1)  the 
title  of  the  plaintiff  to  the  land  in  ques* 
tion  (being  part  of  the  waste  of  a  manor 
of  which  the  plaintiff  was  lord)  but  sub- 
ject to  the  rights  of  the  copyholders  and 
their  tenants ;  alleged  (paragraphs  2  and  3) 
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a  right  by  custom  on  the  part  of  the 
copyholders  and  their  tenants  of  killing 
and  taking  rabbits  on  and  from  the  land 
in  question^  and  long  enjoyment  of  this 
privilege;  stated  (paragraph  4)  that  two 
of  the  defendants  were  tenants  of  copy- 
holders and  two  others  servants  of  tenants 
of  copyholders ;  (paragraphs)  that  those 
four  defendants  killed  the  rabbits  as 
alleged,  bat  in  exercise  of  their  rights ; 
and  (paragraph  6)  denied  all  other  allega- 
tions contained  in  the  statement  of  claim. 

Paragraph  7  was  as  follows  : 

*'  Denying  liability  each  of  the  defen- 
dants brinffs  into  Court  the  sum  of  1«. 
and  says  that  the  same  is  sufficient  to 
satisfy  his  liability  to  the  plaintiff  (if  any) 
in  respect  of  the  matters  complained 
of." 

There  was  also  a  counterclaim  by  the 
two  tenants  of  copyholders  who  had  ad- 
mitted killing  the  rabbits.  They  stated 
in  paragraph  8  :  "  The  defendants  John 
Curtis  and  Mark  Shearing  are  tenants  in 
occupation  of  copyhold  tenements  of  the 
said  manor.  They  repeat  paraginphs  2 
and  3  hereof."  They  alleged  (paragraph  9) 
a  right  by  custom  to  common  of  pasturage 
and  common  of  estovers  in  and  over  the 
land,  and  that  the  plaintiff  had  interfered 
with  and  diminished  this  right ;  and  they 
claimed  by  way  of  counterclaim  a  declara- 
tion that  they  were  entitled  to  the  privi- 
leges mentioned  in  paragraphs  2  and  9, 
and  an  injunction  to  restrain  the  plaintiff 
from  interfering  with  their  right  of  killing 
rabbits  and  their  rights  of  common. 

The  9#.  paid  into  Court  was  taken  out 
by  the  plaintiff,  who  gave  notice  to  the 
defendants  in  the  form  given  in  Schedule  B 
to  the  Rules  of  1883  that  he  accepted  the 
sum  paid  in  '*  in  satisfaction  of  the  claim 
in  respect  of  which  it  is  paid  in."  An 
application  was  then  made  in  chambers 
on  behalf  of  the  plaintiff  to  strike  out  the 
words  in  the  counterclaim  ''They  re- 
peat paragraphs  2  and  3  hereof/'  as  tend- 
ing to  prejudice  and  embarrass  the 
plaintiff,  on  the  ground  that  they  raised 
again  unon  the  counterclaim  matters 
already  disposed  of  upon  the  claim. 

The  application  was  refiised,  and  the 
plaintiff  moved  to  discharge  the  order 
made  in  chambers  and  to  strike  out  the 
words  objected  to. 


BtOeher,  Q.C.,  and  A.  a'B.  TerrM,  for 
the  plaintiff. 

Duke,  Q.C,  and  Kerh/^  for  the  defen- 
dants, referred  to  Steaveruon  v.  Benmek- 
upon-Tweed  CorporoiUon  [i84il,^  Kingham 
V.  Rcherta  [1839],^  Hvanm  v.  Daviea 
[1893],8  and  £mden  v.  Carte  [issi].'' 

Cur.  adv.  vuU, 

Stirling,  J.,  after  stating  the  &cts, 
continued:  The  practice  of  pleading  a 
payment  into  Court,  with  a  denial  of 
liability,  is  of  recent  origin.  It  first  arose 
under  Order  XXX.  of  the  Orders  in  the 
schedule  to  the  Judicature  Act,  1875. 
That  Order  did  not  expressly  permit  a 
payment  into  Court  where  there  was  a 
denial  of  liability,  but  the  practice  was 
established  by  the  decision  of  the  Court 
of  Appeal  in  Berdan  v.  Greenwood  [iSTSl* 
The  subsequent  Orders  of  1883  recognise 
the  practice  and  contain  provisions  with 
respect  to  it.  It  is  admitted  in  the 
case  mentioned  above,  and  has  subse- 
quently been  remarked,  that  there  is  a 
want  of  logical  consistency  in  allowing  a 
defendant  to  say  in  one  and  the  same 
breath  that  the  plaintiff  has  no  claim  and 
yet  to  offer  a  sum  in  satisfsustion — Emden 
V.  Cofrte,^  In  truth,  the  practice  is  a  con- 
cession to  practical  convenience  at  the 
expense  of  logic,  and  under  such  circum- 
stances difficulties  may  easily  arise  as  to 
the  effect  of  it.  In  endeavouring  to  solve 
such  difficulties  recourse  must  be  had  to 
the  rules  on  the  subject  to  be  found  in 
Order  XXII.  of  the  Rules  of  1883. 
Rule  1  shews  that  it  only  applies  to 
actions  to  recover  a  debt  or  damages.  If 
there  is  no  denial  of  liability  the  rule 
expressly  provides  that  the  payment  into 
Court  '*  shall  be  taken  to  admit  the  claim 
or  cause  of  action  in  respect  of  which  the 
payment  is  made."  In  such  cases,  under 
rule  5,  the  money  in  Court  may,  on  his 
request,  be  paid  out  to  the  plaintiff,  unless 
the  Court  otherwise  order.  If  the  lia- 
bility of  the  defendant  is  denied,  then  the 
payment  into  Court  is  subject  to  rule  6,  of 
which  clause  (a)  is  that  which  is  material 

(1)  10  L.  J.  Q.B.  96 ;  1  Q.B.  164. 

(2)  8  L.  J.  Ex.  189 ;  6  M.  &  W.  94. 

(3)  62  L.  J.  Q.B.  220;  [1893]  1  Q.B.  367 

(4)  61  L.  J.  Ch.  41 ;  19  Ch.  D.  311. 

(5)  47  L.  J.  Ex.  628 ;  3  Ex.  D.  261. 
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in  the  preset  case..  The  consequenoe  of 
aooeptance  is  that  ^*  all  further  prooeed-t 
ings  in  respect  of  such  claiin  or  cause  of 
action ''  (that  is,  the  claim  or  cause  of 
acticHi  in  respect  of  which  the  payment 
into  Court  has  been  made)  *^  except  as  to 
costs  shall  be  stayed."  It  is  to  be  ob- 
served that  this  provision  differs  very 
materially  from  that  of  rule  1  as  to  the 
effect  of  a  payment  into  Court  without 
denial  of  liability ;  under  rule  1,  the  de-« 
fendant  who  makes  the  payment  is  to  be 
taken  to  admit  the  claim  or  cause  of 
action ;  under  rule  6  there  is  nothing  said 
about  any  admission  by  the  defendant, 
but  it  is  provided  that  upon  acceptance 
by  the  plaintiff  all  further  proceedings  in 
respect  of  the  claim  or  cause  of  action  are 
to  be  stayed  except  as  regards  costs. 
Under  rule  7,  if  the  entire  claim  or  cause 
of  action  is  satisfied,  the  plaintiff  may  pro- 
ceed to  tax  his  costs,  and  in  case  of  non- 
payment of  the  costs  for  forty-eight  hours 
after  taxation  may  sign  JAdgment  for 
the  costs  so  taxed.  It  is  therefore  clear 
that  the  defendant,  by  promptly  paying 
the  costs,  may  prevent  judgment  against 
him  appealing  on  the  record.  I  think 
the  adoption  of  the  course  pointed  out  in 
this  part  of  the  Rules  is  not  intended  to 
lead  to  any  adjudication  by  the  Court,  but, 
on  the  contrary,  to  prevent  the  necessity 
of  any  such  adjudication.  Under  these 
circumstances,  I  do  not  see  how  any  such 
proceedings  could  ever  be  available  as  a 
ground  for  a  plea  of  rea  judicata.  If 
either  party  were  to  attempt  to  re-open 
the  matter,  the  appropriate  defence  of  the 
other  would  seem  to  be,  not  a  plea  of  rea 
judicata^  but  an  application  to  the  Court 
to  stay  proceedings  either  under  the  rule 
or  as  being  an  abuse  of  the  process  of  the 
Court ;  though  I  am  not  to  be  understood 
as  saying  that  such  a  point  could  not  be 
raised  by  a  defence. 

This  being  the  general  nature  of  the 
Rules,  how  do  they  apply  to  the  present 
case )  The  first  point  to  be  determined  is 
in  respect  of  what  claim  or  cause  of  action 
the  payment  into  Court  was  made.  The 
language  of  the  defence,  '*  in  respect  of  the 
matters  com  plained  of,*'  is  somewnat  vague ; 
but,  remembering  that  the  payment  can 
only  be  made  in  respect  of  damages,  it 
seems  to  me  that  the  matters  referred  to 


are  those  stated  in  paragraph  2  of  the 
statement  of  claim.  It  is  impossible,  re- 
gard being  had  to  the  other  allegations  of 
the  d^ence,  to  treat  the  pi^yment  in  as 
intended  to  be  a  satisfieuition  of  those 
alleged  in  paragraph  3,  in  respect  of  which 
the  pleadings  disclose  the  existence  of  a 
continuing  cause  of  action.  In  support  of 
that  view  I  refer  to  Moon  v.  Diekiiuon^ 
[i89o].^  It  follows  that  the  entire  cause 
of  action  is  not  satisfied ;  there  is  nothing 
to  prevent  the  plaintiff  from  prosecuting 
to  trial  his  action  as  regards  the  matters 
alleged  in  paragraph  3  of  the  statement  of 
claim.  This  being  so,  is  the  plaintiff 
prejudiced  or  emlmrrassedl  He  allies 
that  he  is,  because  he  says  the  counter* 
claim  raises  afresh  matters  disposed  of  on 
the  claim.  This  contention  is  based  on 
the  ground  that,  having  accepted  the 
money  paid  into  Court,  the  plaintiff  if 
entitled  to  treat  the  payment  as  an  ad- 
mission by  the  counterclaiming  defendants 
that  the  plaintiff  had  a  good  cause  of 
action  as  regards  the  matters  complained 
of  in  paragraph  2  of  the  statement  of 
claim ;  and  consequently  that  the  rights 
claimed  by  paragraphs  2  and  3  of  the 
defence  do  not  exist.  I  do  not  think  that 
the  plaintiff  is  entitled  to  treat  the  pay- 
ment into  Court  as  an  admission  of  his 
title.  The  Rules  do  not  provide  that  the 
defendants  should  be  deemed  to  have 
made  any  such  admission  ;  they  appear  to 
me  studiously  to  avoid  imposing  any  such 
obligation.  The  object  of  the  rule  is,  in 
the  language  of  Lord  Justice  Thesiger,  to 
enable  a  defendant  to  deny  a  person's 
right  to  sue,  yet  to  offer  a  sum  ''  as  the 
price  of  peace  and  for  the  prevention  of 
further  litigation."  This  object  would  be 
defeated  by  a  provision  that  acceptance  of 
the  offer  should  be  denned  to  be  an  ad- 
mission of  the  right.  All  that  can  fiiirly 
be  inferred  is  that,  as  regards  the  matters 
complained  of  in  paragraph  2  pf  the  state- 
ment of  claim,  both  parties  are  willing 
that  no  further  litigation  should  take 
place ;  but  at  the  same  tim^  the  plaintiff 
insists  on  his  right  to  relief  in  respect  of 
the  matters  complained  of  in  paragraph  3, 
while  the  defendant  insists  by  way  of 
defence  on  the  right  p]eaded  and  seeks  to 
establish  that  right  by  his  counterdaim. 
(6)  '63L.T.  371. 
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'  n^  bowdver^  I  am  wrong  in  this,  and 
the  defendants  are  to  be  treated  as  baying 
made  some  admissiony  I  do  not  think  it 
goes  to  the  extent  contended  for  by  the 
plaiatiff.  It  appears  to  me  that  all  that 
ought  to  be  inferred  would  be  an  admis- 
sion,  not  that  the  right  on  which  the 
defendant  relies  by  way  of  justification  is 
non-existent,  but  that,  notwithstanding 
its  existence,  it  for  some  reason  fails  to 
protect  him  on  the  particular  occasion  re- 
ferred to  in  paragraph  2  of  the  claim. 
This  may  perfectly  well  be  in  many  ways 
— ^for  example,  the  right  pleaded  is  only 
available  for  copyholders  and  their  tenants 
and  the  servants  of  such.  Five  of  the 
nine  defendants  are  not  shewn  to  be 
such ;  presumably,  therefore,  they  had  no 
right  to  do  what  they  are  alleged  to  have 
done,  but  they  may  have  been  brought  on 
the  lands  by  the  other  defendants,  who 
may  be  answerable  for  their  acts.  Or, 
again,  some  of  the  acts  complained  of  may 
turn  out  to  have  been  done  on  land  which 
is  not  subject  to  the  rights  of  the  copy- 
holders. 

I  do  not  think  it  necessary  to  discuss 
minutely  the  cases  dted,  because  they 
were  decided  on  the  old  Order  of  1875, 
which  does  not  contain  provisions  found 
in  that  of  1883,  on  which  I  rest  my 
decision.  The  result  of  what  has  been 
done  is,  in  my  opinion,  that  the  matters 
stated  in  paragraph  2  of  the  claim  have 
been  taken  out  of  the  litigation,  and  that 
between  the  parties  peace  with  regard  to 
them  must  prevail,  but  that  this  result 
has  been  attained  in  such  a  way  that  the 
plaintiff  is  not  entitled  to  rely  on  it  as  an 
admission  which  affects  that  portion  of  the 
litigation  which  has  not  been  put  an  end 
to— namely,  the  cause  of  action  stated  in 
paragraph  3  of  the  statement  of  claim, 
and  the  rights  stated,  as  appears  in 
paragraphs  2  and  3  of  the  defenee  and 
i^peated  in  the  counterclaim.  In  my 
indgmenty  therefore,  tlie  motion  fidls,  and 
must  be  refused.  I  desire,  however,  to 
pomt  out  that  my  opinion  turns  on  the 
construction  which  I  have  placed  on 
paragraph  7  of  the  defence,  and  which  I 
understand  to  be  the  construction  intended 
to  be  placed  on  it  by  the  defendants.  *  It 
is,  however,  less  precise  than  could  be 
desired,  and  I  think  that  it  should  be 
amended,    or  treated    as    amended    by 


expressly  lindting  its  operation  to  the 
matters  stated  in  paragraph  2  of  the 
claim.  If  the  plaintiff  has  been  misled,  I 
think  he  ought  to  have  an  opportunity  of 
reconsidering  his  position  and,  if  necessary, 
of  making  an  application  to  be  allowed  to 
replace  the  money  in  Court  and  withdraw 
his  notice.  I  also  think  that  it  would  be 
desirable  to  get  rid  of  the  defendants 
other  than  those  who  counterclaim. 
The  plaintiff  appealed. 

BtOcher,  Q,C.y  and  A.  a'B.  TerreU,  for 
the  appellant. — ^The  payment  into  Court, 
coupled  with  a  denial  of  liability,  had  the 
effect,  when  it  was  accepted  by  the  plain- 
tiff, of  an  admission  of  the  whole  cause  of 
action;  therefore  the  defendants  cannot 
raise  the  same  question  by  counterclaim, 
and  the  words  ''  They  repeat  paragraphs 
2  and  3  hereof"  ought  to  be  struck  out. 

Order  XXII.  rule  1,  provides  for  pay- 
ment into  Court  in  satisfaction  of  the 
claim,  and,  secondly,  for  payment  with  a 
denial  of  liability.  The  ddendants  have 
acted  under  the  second  part  of  the  rule, 
and  have  paid  in  respect  of  all  the  matters 
complained  of.  The  proper  notice  waft 
given  under  rule  6  (6)  that  the  money 
was  accepted  in  satisfaction,  and  there- 
upon all  the  proceedings  were  stayed  by 
rule  6  (a),  llie  acceptance  by  the  plain- 
tiff converts  the  payment  into  a  payment 
in  satisfaction  of  the  cause  of  action.  The 
plaintiff  cannot  go  on  with  his  action, 
because  if  he  does  so  he  cannot  recover 
damages  to  a  greater  amount  than  the 
money  accepted,  and  he  wiU  have  to  pay 
the  costs  of  the  action  even  if  he  proves 
his  title. 

The  history  of  the  practice  is  stated  in 
Wheeler  v.  UnUed  Telephone  Co.  [1884].^ 

Formerly  payment  into  Court  was  an 
admission —  Perren  v.  MonmotMAire 
RaH/way  and  Canal  Co.  [isfisl.^  That 
was  modified  by  Order  XXX.  of  the 
Rules  of  1875,  but  there  was  no  provision 
for  payment  into  Court  with  a  denial  of 
liability  until  the  Rules  of  1883  wer^ 
made.  The  present  rules  were  founded 
on  BeardanY.  Greenwood,^  in  whieh  it  was 
held  that  the  effect  of  payment  into 
Court,  coupled  with  a  denial,  depended  on 
whether  the  plaintiff  accepted  the  money 

(7)  53  L.  J.  Q.B.  466;  13  Q.B.  D.  59f. 

(8)  <fi2  U  J.  C.P.  162, 166 ;  11  C.B.  865,  865. 
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or  not.  The  plaintiff  might  nnder  the 
old  Bales  take  out  the  money,  and  he 
would  not  have  to  repay  it  even. if  he 
was  defeated  at  the  trial.  It  was  to  cure 
that  defect  that  the  Bules  of  1883  were 
made ;  hut  that  is  the  only  change.  The 
old  practice  continues,  that  if  the  plaintiff 
accepts  the  pajrment  it  is  equivalent  to 
payment  into  Court  without  any  denial 
of  liability — ^namely,  an  admission  of  the 
plaintiff's  title,  which  puts  an  end  to  all 
the  proceedings. 

[LiNDLBY,  M.R. —  Money  cannot  be 
paid  into  Court  in  answer  to  a  claim  for 
an  injunction.] 

There  is  no  case  in  which  a  claim  of 
right  has  been  combined  with  a  claim  for 
damages,  and  the  plaintiff  has  accepted 
money  paid  into  Court  in  respect  of  the 
damages,  and  then  gone  to  trial  on  the 
question  of  right  and  been  successful, 
and  has  been  ordered  to  pay  costs ;  but 
WheeUr  v.  United  Tdephorifi  Co.,^  Berdan 
V.  Greenwoad^^  and  Goutardv.  Carr  [l883] ^ 
shew  that  that  would  be  the  result.  The 
admission  by  payment  into  Court  is  more 
potent  than  the  denial  of  liability — per 
Fry,  L  J.,  in  Wheeler  v.  United  Telephone 
CoJ  Payment  into  Court  is  intended  to 
enable  the  defendant  to  buy  peace,  but 
it  will  not  have  that  effect;  nor  would 
the  defendant  have  accepted  the  money 
if  it  had  not  been  a  satisfaction  of  all 
questions. 

Duke,  Q.C.^  and  Kerly,  for  the  defen- 
dants, were  not  called  upon. 

LiKDLET,  M.R.,  stated  the  fisu^ts,  and 
proceeded :  The  money  is  paid  into  Court 
under  the  existing  Rules  of  1883,  and 
the  question  in  controversy  turns  on  the 
true  effect  of  Order  XXII.  rules  1  and  6. 
Order  XXII.  rule  1,  enables  a  defendant 
to  pay  money  into  Court  in  one  of  two 
ways.  It  is  confined  to  actions  to  recover 
debts  or  damages ;  it  has  nothing  to  do 
with  ordinary  injunctions.  I  do  not  say 
it  has  nothing  to  do  with  this  action, 
because  this  action  is  an  action  for 
damages  as  well  as'  for  an  injunction. 
8o  &r  as  it  is  an  action  for  damages,  the 
defendant  is  quito  within  his  rights  in 
paying  the  money  into  Court.  He  can  pay 
it  in  in  one  of  two  ways  under  this  rule. 
He  can  pay  it  in  by  way  of  satisfaction. 
(9)  SS  L.  J.  Q.B.  65 ;  13  Q.B.  D.  598i». 


If  he  does  that,  it  *' shall  be  taken  to 
admit  the  claim  or  cause  of  action  in 
respect  of  which  the  pajrment  is  made." 
That  is  not  what  he  has  done.  He  has 
paid  it  in  under  the  next  part  of  the 
rule,  which  says  that  instead  of  paying  it 
in  in  that  way  he  may,  with  a  defence 
denying  liability,  pay  money  into  Court. 
There  is  not  a  word  about  it  being,  in 
that  case,  in  satisfaction,  or  that  it  shall 
be  taken  to  admit  the  claim  or  cause  of 
action.  It  is  obvious  why  the  rule  does 
not  say  that ;  it  is  utterly  inconsistent  to 
say  a  man  may  deny  liability  and  pay 
money  into  Court,  and  admit  it  at  the 
same  time,  l^ow,  if  he  does  that,  if  a 
defendant  with  a  defence  denying  lia- 
bility pays  money  into  Court,  then  it  is 
subject  to  rule  6,  which  says:  "When 
the  liability  of  the  defendant,  in  respect 
of  the  claim  or  cause  of  action  in  satis- 
faction of  which  the  pajrment  into  Court 
has  been  made,  is  denied  in  the  defence, 
the  following  rules  shall  apply :  (a)  The 
plaintiff  may  accept,  in  satisfaction  of  the 
claim  or  cause  of  action  in  respect  of 
which  the  payment  into  Court  has  been 
made,  the  sum  so  paid  in,  in  which  case 
he  shall  be  entitled  to  have  the  money 
paid  out  to  him  as  hereinafter  provided  *' 
(that  refers  ,  tp  rule  7)  "  notwithstand- 
ing the  defendant's  denial  of  liability, 
whereupon  all  further  .proceedings,  in 
respect  of  such  claim  or  cause  of  action, 
except  as  to  costs,  shall  be  stayed."  Does 
that  mean  that  the  plaintiff  can,  by 
taking  the  money  out  of  Court,  treat  a 
denial  of  liability  as  an  admission  of  the 
liability  1  « Can  he  force  the  defendant  to 
admit  that  which  he  has  strenuously 
denied )  That  appears  to  me  to  be  non- 
sense. The  rule  means  what  it  says — 
that  is,  that  if  the  plaintiff  likes  to  take 
the  money  out  in.satisfisiction,  all  proceed- 
ings in  the  action,  so  far  as  it  relates  to 
the  matter  in  respect  of  which  the  money 
is  paid  in,  are  at  an  end.  One  sees  thcf 
sense  of  that  firom  «both  the  plaintiff's 
and  the  defendant's  point  of  view.  The 
defendant  says,  '^  I  am  not  going  to  admit 
your  right,  but  it  is  not  worth  fightang  so 
£Eir  as  the  dama^  are  concern^,  and  I 
shall  pay  one  shilling  into  Court  and  get 
rid  of  it  60  iurJ'  He  cannot  get  rid  of  it 
so  &r  as  the  injunction  is  coi^oeined. 
Whether  the  plaintiff  can  in  this  action. 
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as  Mr.  Justice  Stirling  thinks  he  can,  go 
on  with  a  view  to  an  injunction  may  be 
possibly  a  question.  I  should  think  he 
oould,  because  you  caunot  properly  pay 
money  into  Court  as  a  defence  to  a  claim 
for  an  injunction.  You  can  only  treat  a 
payment  into  Court  as  in  respect  of  that 
in  which  it  can  be  properly  paid  in — the 
claim  for  damages. 

But  supposing  the  plaintiff  cannot  go 
on  (which  is  not  my  view  nor  Mr.  Justice 
Stirling's  view  so  far  as  the  injunction  is 
concerned),  what  right  has  he  to  ask  us 
to  strike  out  the  counterclaim  and  prevent 
the  defendant  in  his  counterclaim  setting 
up  the  custom  on  which  he  relies  f  Such 
a  step  appears  to  me  to  enable  the  plain- 
tiff to  put  the  defendant  in  a  position 
which  the  defendant  carefully  avoided 
being  put  in.  That  is  to  say,  the  plaintiff 
will  force  upon  the  defendant,  who  denies 
the  whole  thing,  an  admission  contrary  to 
bis  protest.  I  think  Mr.  Justice  Stirling's 
view  is  quite  right,  and  I  do  not  think 
that  the  cases  referred  to  have  really  any 
bearing  upon  the  present  controversy.  I 
canuot  help  thinking,  so  far  as  the  work- 
ing out  of  these  rules  is  concerned,  that 
the  view  taken  by  Lord  Justice  Cotton  in 
BtrdauY,  Greenwood^  is  right.  That  is 
to  say,  if  the  plaintiff  goes  on  with  this 
action  for  an  injunction,  or  if  the  defen- 
dant goes  on,  and  the  plaintiff  succeeds  in 
establishing  his  right,  there  is  no  reason 
why  he  should  not  get  the  costs  of  that 
controversy.  Neither  can  I  conceive  why 
the  defendant  should  not,  if  he  is  right, 
that  being  the  real  question,  set  up  the 
custom  of  this  manor.  To  say  that  the 
custom  of  this  manor  cannot  be  investi- 
gated either  now  or  hereafter  because  the 
plaintiff  has  taken  this  money  in  satisfac- 
tion of  the  damages,  is  illogical  and  un- 
reasonable and  altogether  wrong. 

RiGBT,  L.  J. — I  a^ee  with  all  that  the 
Master  of  the  Bolls  has  said,  and  I  shall 
add  only  a  few  observations  of  my  own. 
First  of  all,  I  say  that  Order  XXII. 
rule  I,  is  confined  to  the  case  of  an  action 
brought  to  recover  damages.  It  does  not 
mean  that  where  an  action  is  brought  to 
establish  a  right  the  consequences  involved 
in  rule  I  shall  be  that  that  right  shall  be 
established  by  the  payment  into  Court  of 
Vol.  68.— CHANa 


money  accompanied  by  a  denial  of  liability. 
It  would  be  very  strange  to  me  if  it  was 
so.  I  have  no  doubt  that  the  money  paid 
in  here  with  a  denial  of  liability  was  paid 
in  respect  of  the  action  so  far  as  it  is  an 
action  for  damages.  That  being  so,  I  see 
really  no  difficulty  on  the  construction  of 
the  Kules  as  they  stand.  We  were  invited 
to  consider  several  cases,  but  they  are  all 
distinguished  from  the  present  by  the  f&ct 
that  down  to  the  latest  time  before  issuing 
the  Rules  there  was  no  such  thing  as  pay- 
ment of  money  into  Court  along  with  a 
denial  of  liability,  which  is  now  rendered 
legal.  Formerly,  if  you  paid  the  money 
into  Court,  it  must  be  taken  in  satisfac- 
tion. Then  the  Judicature  Act  permitted 
several  inconsistent  defences,  and  the  diffi- 
culty was  first  of  all  ho  w  to  reconcile  them. 
Here  there  is  money  paid  in  accord  and 
satisfaction  of  one  claim,  and  another 
defence  is  denial  of  the  right.  All  the 
cases  cited,  so  far  as  I  can  see,  are  abso- 
lutely and  entirely  right,  and  not  in  the 
least  inconsistent  with  the  new  state  of 
things  that  has  permitted  payment  into 
Court  otherwise  than  in  satisfaction  accom- 
panied by  a  denial  of  the  right.  It  is 
contrary  to  the  whole  purport  of  the  rule 
to  suppose  that  a  claim  of  right  is  settled 
because  damages  in  respect  of  a  past 
alleged  infringement  are  settled  by  pay- 
ment of  the  money  into  Court  and  taking 
it  out.  I  can  see  no  reason  why  the 
plaintiff  should  not  go  on  with  his  claim 
of  right,  and  I  can  see  no  reason  why  the 
defendant  should  not  go  on  with  his 
counterclaim. 

The  result  is  that  I  consider  Mr.  Jus- 
tice Stirling  to  have  been  right  through- 
out, and  this  appeal  is  dismissed  with 
costs. 

Appeal  dismissed, 

Solicitorc — RowcUfFes,  Bawle  &  Co.,  agents  for 
Fulton  Sc  Pye-Smiih,  Salisbury,  lorappelUnt; 
Home  &  Birkett,  for  defendants. 

[Rejorted  by  IK.  ^1.  G,  ^yoodi 
and  H.  C,  Itoper^  Esqi,^ 
Marristert-at-Law, 
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OoZENS-HaRDT,  J.  ^  ALEXANDEK    17.    AUTO- 
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May  12.  )      co. 

Company — Memorandum  of  Association 
— Signatory — AgresTnent  as  to  Calls — 
Shareholder — Liability  for  Unpaid  Portion 
of  Share— Companies  Act,  1862  (25  tS:  26 
Vict,  c.  89),  s.  23. 

The  signatories  to  the  memorandum  of 
association  of  a  company,  though  they 
theretyy  agree  to  become  members  of  the 
company,  do  not  become  debtors  to  ifie 
fuU  amount  oftfieir  shares  ;  they  are  only 
liable,  like  other  members  of  the  company, 
to  pay  caUs  if  and  when  made  upon  them 
in  the  manner  provided  by  the  articles. 

This  action  was  brought  by  Messrs. 
Alexander  and  Gibbs,  "  suing  on  behalf  of 
themselves  and  all  other  shareholders  ''in 
the  defendant  company  against  the  com- 
pany and  three  of  its  directors,  Margowski, 
Cohen,  and  Sworn.  The  plaintiffs  were 
the  two  other  members  of  the  board. 

The  company  was  incorporated  on 
July  1,  1897,  with  a  capital  of  100,000^., 
in  eiiares  of  59.  each. 

The  signatories  to  the  memorandum 
were  Margowski  for  1 9,400  shares,  the  same 
(as  managing  director  of  the  Honduras  Go- 
vernment Banking  and  Trading  Co.)  for 
6,000  shares,  the  plaintiffs  Alexander  and 
Gibbs  for  ten  shares  each,  Cohen  for  200 
shares,  and  Sworn  for  800  shares.  Two 
other  signatories  signed  for  ten  shares 
each. 

Ai'ticle  5  of  the  articles  of  association 
provided  that  the  shares  of  the  company 
should  be  "under  the  control  of  the 
directors,  who  may,  subject  to  the  terms 
of  the  company's  memorandum  of  associa- 
tion, issue,  allot,  or  otherwise  dispose  of 
the  same  to  such  persons,  for  such  con- 
sideration, and  upon  such  terms  and  con- 
ditions as  the  board  may  determine,  .  .  . 
and  may  make  arrangements  on  the  issue 
of  shares  for  a  difference  between  the 
holders  of  such  shares  in  the  amount  of 
calls  to  be  paid  and  in  the  time  of  payment 
of  such  calls." 

By  article  13  it  was  provided  that  the 
directors  might,  "subject  to  any  special 
terms  made  on  allotment,  .  .  .  from  time 
to  time  make  such  calls  upon  the  members 


in  respect  of  all  moneys  unpaid  on  their 
shares  as  they  think  fit,  provided  that  one 
month's  notice  at  least  is  given  of  the 
time  and  place  for  payment,  and  that  no 
one  call  shall  exceed  20  per  cent,  of  the 
nominal  amount  of  the  shares,  and  that 
such  calls  shall  be  made  at  intervals  of  not 
less  than  one  month." 

The  memorandum  shares  and  a  number 
of  other  shares  were  allotted,  and  on  all  of 
them,  except  those  held  by  Margowski, 
Cohen,  Sworn,  and  the  Honduras  Co., 
the  sum  of  Zs, — that  is,  Qd.  on  appli- 
cation and  2s.  6d.  on  allotment — had  been 
paid.  In  respect  of  the  excepted  shares 
the  plaintiffs  alleged  that  only  784^.  in  all 
had  been  paid,  and  that  on  these  shares 
there  was  still  due  and  payable  the  sum 
of  3,176^.,  and  the  plaintiffs  complained 
that  the  three  defendant  directors,  being 
a  majority  of  the  board,  were  able  to,  and 
did,  control  its  action  by  their  votes,  and 
in  breach  of  their  duty  as  directors,  and 
against  the  interests  of  the  defendant 
company,  prevented  the  passing  of  resolu- 
tions or  taking  steps  to  enforce  payment 
by  such  defendants  or  the  Honduras  Co. 
(in  which  they  were  said  to  be  interested) 
of  the  amounts  due  on  their  shares  and 
the  shares  held  by  the  Honduras  Co. ; 
that  the  defendant  directors,  by  means  oif 
their  voting  power,  had  made  a  further 
call  of  Is.  per  share  ;  that  they  were 
acting  in  furtherance  of  their  own  in- 
terests and  in  fraud  of  the  rights  of  the 
other  shareholders,  and  were  using  the 
powers  entrusted  to  them  as  directors  for 
their  own  ends,  and  not  for  the  benefit  of 
the  company.  It  was  also  alleged  that 
the  defendant  directors  had  control  of  the 
majority  of  the  votes  of  the  shareholders 
of  the  defendant  company. 

The  plaintiffs  asked  for  a  declaration 
that  the  holders  of  the  memorandum 
shares  were  bound  to  pay  up  3s.  per  share 
— namely,  60^.  on  application  and  2«.  M. 
on  allotment — ^like  the  holders  of  other 
shares. 

For  the  defence  it  was  pleaded  that  on 
June  30,  1897,  before  the  company  was 
incorporated,  it  was  agreed  at  a  meeting 
of  the  signatories  that  nothing  should  be 
payable  by  any  of  the  defendant  directors 
or  the  Honduras  Co.  on  application  or 
allotment  in  respect  of  their  memorandum 
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shares,  and  that  the  memorandum  was 
signed  on  this  condition  ;  that  at  a  board 
meeting,  after  incorporation — namely,  on 
July  5, 1897 — two  resolutions  were  passed 
(both  plaintiffs  being  present  and  voting 
in  their  favour)  for  the  allotment  of 
shares;  that  by  the  first  resolution  the 
memorandum  shares  were  allotted  without 
requiring  any  payment  on  allotment,  and 
that  by  the  second  resolution  a  payment 
of  2».  6d,  per  share  in  respect  of  other 
shares  was  required  on  allotment.  The 
defendant  directors  also  said  that  they 
were  acting  under  the  articles  and  in  the 
interests  of  the  company  and  had  com- 
mitted no  breach  of  duty.  It  was  also 
pleaded  in  the  defence  that  this  was  an 
attempt  to  interfere  with  the  internal 
management  of  the  company,  and  that  the 
action  was  not  maintainable  in  this  form. 

Since  the  issue  of  the  writ  the  defen- 
dant Cohen  had  retired  from  the  board  of 
directors. 

On  the  action  coming  for  trial,  both  the 
plaintiffs  admitted  being  present  at  the 
meeting  of  the  signatories  on  June  30 
and  at  the  first  meeting  of  the  directors 
on  July  5,  1897,  but  denied  that  any  such 
agreement  as  alleged  was  come  to  on 
June  30,  and  said  that  the  resolutions 
passed  on  July  5  were  not  properly  ex- 
plained to  the  meeting. 

The  defendants  Cohen  and  Sworn,  in 
their  evidence,  supported  the  allegations 
of  the  defence  as  to  what  took  place  at 
those  meetings,  and  were  corroborated  by 
the  secretary  of  the  company. 

It  was  admitted  that,  when  the  writ 
was  issued,  the  defendant  directors  held  a 
majority  of  the  shares  of  the  company. 

Eve,  Q.C.,  RawUnaon,  Q  C,  and  Dobhy 
for  the  plaintiffs. — ^The  action  is  main- 
tainable in  this  form — Hovenden  v.  Wallia 
[1899],*  Fo88  V.  HarhotUe  [l843],2  and 
Menier  v.  Hoopers  Telegraph  Worka^  Lim. 

[1874].3 

[Cozens-Hardy,  J.  —  Must  you  not 
prove  that  the  defendant  directors  have 
been  guilty  of  a  fraud  ?] 

We  submit  they  have,  as  they  have 
used  their  powers  for  the  benefit  of  them- 

(1)  Times  Newspaper,  April  27,  1899. 

(2)  2  Hare,  461. 

(3)  43  L.  J.  Ch.  330 ;  L.  R.  9  Ch.  350. 


selves,   and   not   for  the   benefit  of  the 
company — Atwool  v.  Merri/wecUher  [ises].^ 

[Cozens-Hardy,  J.,  referred  to  Bailei/ 
V.  Birkenhead  Ac,  Railway  [1850]  '*  and 
MacDougaU  v.  Gardiner  [l875].^] 

The  evidence  of  the  alleged  agreements 
of  June  30  and  July  5  is  not  sufficient. 
Moreover,  the  alleged  agreement  of  June 
30,  being  made  before  incorporation,  does 
not  bind  the  company.  The  fact  that 
calls  were  made  upon  the  plaintifid  in 
respect  of  the  signatories'  shares  held  by 
them  is  inconsistent  with  any  such  reso- 
lution as  is  alleged  to  have  been  passed. 
The  defendants  agreed  to  become  mem- 
bers of  the  company  immediately  on  sign- 
ing the  memorandum,  and  they  then 
became  liable  to  pay  for  their  signatories' 
shares.  No  allotment  was  necessary  to 
make  them  shareholders.  The  position 
of  a  signatory  is  diflferent  from  that  of 
another  shareholder  —  Companies  Act, 
1862,  s.  23.  Under  article  13,  even  if  the 
directors  can,  by  making  a  difference  in 
calls,  benefit  one  class  of  shareholders, 
they  cannot  exercise  their  power  so  as  to 
benefit  themselves  only.  The  shares  held 
by  the  defendants  as  signatories  were  held 
on  the  same  terms  and  subject  to  the 
same  conditions  as  the  shares  subscribed 
for  by  the  plaintiffs. 

Rufue  leaacs,  Q.C.,  P.  F,  S.  Stoke8,&.nA 
Frank  Rtissell,  for  the  company  and  Mar- 
gowski  ;  ££.  P,  Chapman,  for  Cohen  ; 
Aathury,  Q.C,  and  W,  F,  Hamilton,  for 
Sworn,  were  not  called  upon  to  argue. 

Cozens-Hardy,  J. — In  my  judgment 
this  action  is  mit^conceived.  I  assume  in 
favour  of  the  plaintiffs — but  without  in 
the  least  deciding,  or  even  expressing  any 
opinion  in  their  favour — that  the  plaintiff's 
are  competent  to  sue  on  behalf  of  them- 
selves and  all  other  the  shareholders  of 
the  company.  What  they  ask  is,  as  their 
counsel  very  clearly  put  it,  a  declaration 
that  the  shares  allotted  to  the  signatories 
of  the  memorandum  of  association  were 
held  upon  the  same  terms  and  subject  to 
the  same  conditions  as  the  shares  taken 
by  the  public,  or,  in  other  words,  subject 
to  the  obligation  to  pay  a  deposit  of  6d. 

(4)  37  L.  J.  Ch.  35  ;  L.  R.  5  Eq.  464». 

(5)  19  L.  J.  Ch.  377  ;  12  Beav.  433. 

(6)  46  L.  J.  Ch.  27 ;  1  Ch.  D.  13. 
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per  share  on  application  and  a  further 
sum  of  28,  Qd,  on  allotment — that  is  to 
say,  that  the  signatories  were  subject  to 
that  condition. 

Now  I  have  endeavoured  to  see  on  what 
possible  ground  such  a  theory  can   be 
based.     It  seems  to    proceed   upon  the 
ground  that  there  is  an  immediate  debt 
due  from  every  member  of  the  company 
in  respect  of  uncalled  capital.     That  ap- 
pears to  me  to  be  an  entire  fallacy.     In 
the  words  of  the  Master  of  the  Rolls  in 
Riusian  Spratt's  Patent^  In  re  ;  Johnson 
V.  RuMian  SpraU*8  Patent  [l898],^  uncalled 
capital  is  not  a  debt — it  is  a  right  to  make 
a  call  and  create  a  debt.    It  is  not  correct 
to  say  that  the  signatories  to  the  memo- 
randum of  association,  by  virtue  of  which 
they  agreed  to  become  and  became  mem- 
bers of  the  company,  became  debtors  to 
the  company  to  the  full  amount  of  their 
shares.     Their  position  is  this,  and  this 
only — that  they  were  subject  to  article  13. 
What  does  article  13  say  ?    A  member  is 
to  be  liable,  apart  from  any  special  terms, 
to  pay  such  caIIs  as  the  directors  may  from 
time  to  time  make  upon  him,  but  he  is 
not  to  be  liable  and  cannot  be  compelled 
to  pay  otherwise  than  in  that  way.  There 
is  a  further  limitation  that  he  cannot  be 
required  to  pay  any  call  exceeding  20  per 
cent,  of  the  nominal  amount  of  the  shares, 
nor  can  he  be  required  to  pay  a  call  except 
at  intervals  of  one  month.     It  is  quite 
true  that  there  is  a  power  to  make  special 
terms  on  allotment,  but  the  argument  on 
the  part  of  the  plaintiffs  seems  to  have 
proceeded  on  the  assumption  that  it  is 
necessary  for  the  signatories  to  prove  that 
some  special  terms    are    made  in   their 
favour.     On    the    contrary,    as    I    read 
article  13,  it  is  for  those  who  allege  any 
obligation  to  pay  otherwise  than  on  ac- 
count of  the  calls  made  at  due  intervals 
and  with  due  notice  to  prove  some  other 
special  terms  or  bargain.     Now  we  have 
the  special  terms  and  bargain  made  with 
reference  to  the   6i.   and   2s.  Qd.     The 
applications  for  the  shares  in  respect  of 
which  those  amounts  were  to  be  paid  were 
made  and  were  accepted  expressly  upon 
those  terms,  that  6d,  should  be  paid  on 
application    and    2«.    Qd,  on    allotment. 
That    was    in     strict    accordance    with 

(7)167  L.  J.  Cb.  381 ;  [1898]  2  Ch.  149. 


article  13.  But  where  is  any  sucb 
arrangement  made  wuth  respect  to  the 
shares  of  the  signatories!  I  can  find 
nothing,  and  I  find  evidence  of  what  is 
clearly  inconsistent  with  it.  I  do  not 
attach  weight  to  what  took  place  on 
June  30,  which  obviously  does  not  bind 
the  company;  but  it  furnishes  a  motive 
for,  and  an  explanation  of,  what  un- 
doubtedly did  take  place  on  July  5  after 
incorporation.  At  that  meeting  the  allot- 
ments were  made.  There  were  not  only 
separate  resolutions  for  allotments,  but 
there  were  applications  for  allotments, 
and  it  is  perfectly  clear  that  in  respect  of 
these  signatories,  with  whom  alone  I  have 
to  deal,  the  allotment  was  made  on  the 
terms  that  nothing  should  be  payable  on 
application  or  allotment. 

This  is  really  an  attempt,  when  allot- 
ments have  been  made  and  accepted  on 
those  terms,  to  alter  the  entire  contract 
entered  into  between  the  signatories  and 
the  company ;  and,  strangest  of  all,  it  is 
an  attempt  made  by  two  gentlemen  who 
were  themselves  present  at  this  meeting, 
who  themselves  approved  of  and  took  part 
in  passing  the  resolutions,  and  who  now 
ask  me  to  say  that  these  shares  could  only 
have  been  properly  allotted  upon  the  terms 
of  the  signatories  paying  6d  on  application 
and  28,  6d.  on  allotment.  I  can  find  no 
foundation  in  fact  and  nothing  in  law  to 
justify  me  in  arriving  at  such  a  conclusion. 
A  member  of  a  company  is  not  liable  to 
pay  anything  except  in  respect  of  calls 
made  in  the  manner  provided  by  the 
articles.  This  is  an  attempt  to  make 
members  of  the  company  pay  for  shares 
otherwise  than  in  accordance  with  the 
articles.  I  think  it  wholly  fails,  and  I 
dismiss  the  action. 


Bolicitors— White  &  De  Biiriatte,  for  plaintiffs : 
Bpyer  &  Sons,  for  company,  Margowski,  and 
Cohen ;  Haynes  &  Claremont,  for  Sworn. 


{Reported  by  F.  Gould,  £iq.. 
Barrister-  at- Late. 
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[IN  THE  COUrwT  OF  APPEAL.] 
liINDLlY,  M.R.       \ 

8iB  F.  H.  Jeune.  I  „,^,    r 

EoMER,L.J.  y         HALE, /n  re; 

May  30,  31.     J 

Principal  and  Agent — Payment  by  Agent 
on  Aooaunt — Inference  of  Promise  to  Pay 
balance — Mortgage — Receiver  and  Man- 
ager— Appointment  of,  after  Death  of 
Mortgagor —  Unsecured  Debt — Limitation 
Act,  1623  (21  Jac,  1.  c,  16)— Conwyan- 
'cing  and  Law  of  Property  Act,  1881  (44 
dc  45  VicL  c.  41),  s.  24,  stib-ss.  2  and  8. 

An  agent  who  lias  atUhority  to  pay  a 
debt  of  his  principal  has  avihority  to  pro- 
mise to  pay  it ;  and  where  an  agent  acting 
wiihin  the  scope  of  his  authority  makes  a 
payment  on  account  of  a  debt  of  his  prin- 
cipal, and  nothing  more  is  said  or  done,  a 
promise  to  pay  the  balance  of  the  debt  vrill 
be  inferred  so  as  to  take  the  case  out  of  the 
Statute  of  Limitation's, 

The  power  to  appoint  a  receiver  and 
manager  conferred  by  a  mortgage-deed  is 
not  revoked  by  the  death  of  the  mortgagor, 
and  a  receiver  and  manager  of  a  business 
appointed  by  a  mortgagee  under  such  a 
power  after  the  death  of  the  mortgagor 
becomes  the  agent  of  the  mortgagor's  exe- 
cutor to  the  extent  of  his  assets. 

Whether  a  receiver,  acting  under  the 
powers  conferred  by  section  24  of  the  Con- 
veyancing Act,  1881,  can  pay  an  unsecured 
-d^t  of  tlie  m&rtgagor  out  of  the  moneys 
received  by  him  as  receiver,  having  regard 
4o  ihefa>ct  tfiat  sub- section  8  of  section  24 
^only  confers  power  to  apply  such  moneys 
in  payment  of  debts  and  charges  which 
effect  the  mortgaged  property,  quaere. 

Appeal  from  a  decision  of  Byrne,  J. 

By  a  deed  of  December  13, 1886,  F.  W. 
Hale  acquired  during  the  life  of  Jennette 
von  Swartwout  a  certain  business  to  which 
the  said  J.  von  Swartwout  was  entitled 
for  her  life,  and  Nellie  Hale,  the  wife  of 
F.  W.  Hale,  in  reversion,  and  by  the  deed 
<iie  business  was  charged  with  the  pay- 
4nent  of  an  annuity  of  520^.  to  J.  von 
Swartwout,  her  executors,  administrators, 
•or  assigns  for  a  period  of  five  years  from 
<the  date  of  the  deed  (whether  she  should 
survive  for  that  period  or  not),  payable 


by  equal  weekly  instalments;  and  Hale 
and  his  wife  covenanted  to  pay  that  an- 
nuity accordingly,  with  interest  on  any 
payments  that  might  have  fallen  into 
arrear.  In  case  the  annuity  should  fall 
into  arrear  to  the  amount  of  four  weeks' 
instalments,  or  if  Hale  or  his  wife  should 
attempt  to  dispose  of  or  incumber  the 
business  except  as  therein  provided,  the 
annuitant,  her  agents  or  attorney,  had 
power  to  enter  into  possession  of  the  busi- 
ness, and  thenceforth  hold,  manage,  and 
carry  on  the  same  for  her  own  benefit, 
and  there  was  a  provision  for  the  parties 
interested  in  the  business  to  assign  to  her, 
but  subject  to  redemption  on  payment  of  the 
arrears.  And  in  case  the  annuitant  should 
at  any  time  become  entitled  to  enter  into 
possession  of  the  business  "  the  powers 
conferred  by  the  Conveyancing  and  Law 
of  Property  Act,  1881,  upon  a  mortgagee 
when  the  mortgage- money  has  become 
due  shall,  so  far  as  the  same  are  applicable 
to  the  terms  and  conditions  of  these  pre- 
sents, thereupon  become  ezerciseable  And 
it  shall  be  lawful  for  (the  annuitant)  either 
herself  or  by  her  agents  or  attorney  in 
lieu  of  taking  possession  or  before  or  after 
taking  possession  of  the  business,  to  exer- 
cise the  power  of  appointing  a  receiver 
conferred  by  the  said  Act  And  by  way 
of  extension  of  the  provisions  of  the  said 
Act  it  is  hereby  also  agreed  that  any 
receiver  appointed  under  the  said  power 
in  that  behalf  shall  be  at  liberty,  if  so 
directed  in  writing  by  (the  annuitant)  her 
agents  or  attorney  to  manage  and  carry 
on  the  business  as  he  may  think  fit,  and 
that  any  monies  he  or  (the  annuitant)  her 
agents  or  attorney  may  pay  or  expend  for 
that  purpose  and  whether  before  or  sub- 
sequent to  redemption  by  the  said  F.  W. 
Hale  or  other  the  person  or  persons  en- 
titled to  the  business  as  aforesaid  shall  be 
considered  a  charge  upon  the  business 
with  interest  thereon." 

In  October,  1888,  Hale  was  indebted  to 
the  plaintiff  for  a  trade  debt  to  the 
amount  of  1,000/.,  and  a  verbal  arrange- 
ment was  made  between  them  for  the 
payment  of  this  debt  by  monthly  instal- 
ments of  251,  Hale  carried  on  the  busi- 
ness down  to  his  death,  and  continued  to 
pay  the  monthly  instalments  until  that 
time.     He  died  on  June  16,  1891,  having 
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T>y  his  will  appointed  the  defendant,  Miss 
Foad,  and  another  his  executoi-s.  The 
will  was  proved  by  Miss  Foad  alone.  She 
was  under  the  will  beneficially  entitled  to 
the  whole  of  Hale's  estate. 

At  the  death  of  Hale  there  were  instal- 
ments of  the  annuity  in  arrear  and  unpaid 
amounting  to  1,010/.  There  was  also  a 
considerable  sum  owing  from  Hale  to  the 
plaintiff  at  the  time  of  his  death. 

After  Hale*s  death  one  of  his  former 
employees  (Richardson)  carried  on  the 
business  for  some  time,  and  on  July  7, 
1891,  he  paid  to  the  plaintiff  the  monthly 
instalment  due  to  him.  On  July  29, 
1891,  the  annuitant,  in  pursuance  of  the 
powers  vested  in  her  for  that  purpose  by 
the  deed  of  December  13,  1886,  by  writ- 
ing under  her  hand  appointed  Frederick 
Johnson  receiver  of  the  business  "  with 
full  power  to  manage  and  carry  on  the 
same  as  he  may  think  fit,  but  subject  to 
the  provisions  and  restrictions  contained  " 
in  the  deed.  And  she  further  directed 
that  Johnson  should  be  entitled  to  be 
paid  remuneration  at  the  rate  that  she 
mentioned. 

On  August  6,  1891,  the  receiver  sent 
to  the  plaintiff  a  cheque  for  the  monthly 
instalment  of  his  debt  then  due,  and 
similar  payments  were  made  by  his  direc- 
tion in  September  and  October.  In 
October,  1891,  the  annuitant  appointed  a 
different  person  to  be  receiver,  and  he 
declined  to  pay  the  plaintiff  any  further 
instalments.  On  July  3,  1897,  the  plain- 
tiff took  out  a  summons  for  the  adminis- 
tration of  the  estate  of  Hale  on  behalf  of 
himself  and  all  other  creditors  of  Hale. 
The  matter,  in  the  first  instance,  came 
before  Romer,  J.,  in  chambers,  and  he 
directed  an  issue  to  be  tried — first,  whe- 
ther there  was  a  debt  due  to  the  plaintiff 
or  not ;  and  secondly,  whether,  if  so,  it 
was  barred  by  the  Statute  of  Limitations. 
The  matter  accordingly  was  tried  in 
Court,  and  came  before  Byrne,  J,,  on 
November  8,  1 898.  It  was  not  suggested 
that  the  payment  made  by  Richardson 
was  made  by  him  as  agent  for  the  execu- 
trix, and  the  questions  in  substance  were 
whether  Johnson  was  when  he  made  his 
payment  on  August  6,  1891,  her  agent, 
and  whether  a  promise  on  her  behalf  to 
pay  the  balance   of  the  debt  could  be 


inferred  from  such  payment.  Byrne,  J., 
was  of  opinion  that  the  powers  of  the 
receiver  under  the  deed  were  greater  than 
those  under  the  Act,  and  that  he  had 
authority  to  pay  the  instalment  that  he 
paid  to  the  plaintiff  on  August  6,  1891, 
and  had  rightly  made  such  payment; 
that  in  so  doing  he  was  acting  as  agent 
for  the  executrix,  and  his  payment  being 
unconditional,  the  implication  arose  of  a 
new  promise  to  pay  the  balance  of  the 
debt,  and  the  Statute  of  Limitations  did 
not  apply.  He  accordingly  declared  that 
the  plaintiff  was  entitled  to  rank  as  a 
creditor  on  the  estate  of  Hale. 
The  executrix  appealed. 

AsUmry^  Q.C.,  and  Montague  LumK^  for 
the  appellant.—  The  purposes  to  which  a 
receiver  may  under  section  24  of  the 
Conveyancing  Act,  1881,  apply  money 
coming  to  his  hands  are  specified  in  sub- 
section 8.^  Under  sub-section  2  the 
receiver  shall  be  deemed  to  be  the  agent 
of  the  mortgagor ;  and  the  mortgagor  is 
to  be  responsible  for  hLs  acts  and  de&ults, 
unless  the  mortgage  otherwise  provides. 
That  is  only  for  the  protection  of  the 
mortgagee  as  between  him  and  the  mort- 
gagor, and 'does  not  make  the  receiver  the 
agent  of  the  mortgagor  for  all  purposes. 

[LiNDLEY,  M.R. — ^The  receiver  is, speak- 
ing generally,  the  agent  of  the  mortgagor 
—Gosling  v.  Gaskell  [iSQT].^] 

The  question  is  whether  the  receiver 
had  power  to  make  any  promise  on  behalf 
of  the  mortgagor.  He  had  power  to  make 
payments,  but  nothing  more.  Part  pay- 
ment will   not  take  a  case  out  of  the 

(1)  Conveyancing  Act,  1881,  8.  24,  sab-8.  8: 
"The  receiver  shall  apply  all  money  received  by 
him  as  follows  (namely)  (i.)  In  discbai^of  all 
rentSf  taxes,  rates,  and  outgoings  whatever 
affecting  the  mortgaged  property ;  and  (ii.)  In 
keeping  down  all  annual  sums  or  other  pay- 
ments, and  the  interest  on  all  principal  sums, 
having  priority  to  the  mortgage  in  right  where- 
of he  is  receiver ;  and  (iii.)  In  payment  of  his 
commission,  and  of  the  premiums  on  fire,  life^ 
or  other  insurances,  if  any,  properly  payable 
under  the  mortgage  deed  or  under  this  Act,  and 
the  cost  of  executing  necessary  or  proper  repairs 
directed  in  writing  by  the  mortgagee ;  and  (iv.) 
In  payment  of  the  interest  accruing  doe  in 
respect  of  any  principal  money  due  undex  the 
mortgage.** 

(2)  66  L.  J.  Q.B.  848 ;  [1897]  A.C.  676. 
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Statute  of  Limitations  —  Wainman  v. 
Kynman  [l847].^  To  exclude  the  opera- 
tion of  the  statute  there  must  be  an 
acknowledgment  of  liability  absolute  and 
unconditional,  and  one  from  which  a 
promise  to  pay  can  be  inferred — Stamfordy 
Spalding,  and  Boaton  Banking  Co.  v. 
Smith  [l892],*  and  Morgan  v.  Rowlands 
[l872].*  The  payment  must  be  such  a 
payment  as  would  at  common  law  revive 
the  debt.  A  payment  by  a  mere  stranger 
would  not  be  a  payment  which  would  pre- 
vent the  operation  of  the  statute — 
Chinnery  v.  Evana  [l864].^  The  payment 
in  itself  may  have  been  good,  but  that 
alone  is  not  sufficient.  The  question  is 
whether  it  was  sufficient  to  raise  the 
inference  of  a  promise  to  pay  the  balance 
— HoUis  V.  Palmer  [l836].^ 

In  the  present  case  the  payment  alone 
has  been  proved,  but  there  is  no  evidence 
that  the  receiver  had  any  power  to  do  that 
which  was  essential  to  take  the  case  out 
of  the  statute — that  is,  make  the  promise 
on  behalf  of  the  mortgagor.  His  agency 
did  not  go  to  that  extent,  and  he  did  not 
get  that  power  under  section  24  of  the 
Act.  Therefore  he  could  not  acknowledge 
the  liability  of  the  executrix,  and  no 
promise  has  been  made  by  or  on  behalf  of 
the  debtor,  and  the  debt  is  barred  under 
the  statute. 

Eve  J  Q,G,,  and  Younger,  for  the  plaintiff, 
were  not  called  upon. 

liiNDLBY,  M.R. — This  case  has  been 
extremely  well  argued,  and  the  difficulty, 
such  as  it  is,  has  been  put  forward  clearly. 
The  question  has  some  novelty  in  it,  and 
it  requires  careful  consideration.  It  is 
whether  a  payment  made  by  Johnson, 
the  receiver  and  manager,  to  the  plaintiff, 
who  was  an  undoubted  creditor  of  Hale, 
of  a  monthly  instalment  of  261.  on  account 
of  his  debt,  is  sufficient  to  enable  the 
plaintiff,  who  would  otherwise  be  barred 
under  the  Limitation  Act,  1623,  to  prove 
for  the  balance  of  his  debt  against  Hale's 
estate.  It  is  all-important  to  ascertain 
Johnson's  authority.     That  was  conferred 

(3)  16  L.  J.  Ex.  232;  1  Ex.  118. 

(4)  61  L.  J.  Q.B.  405;  [1892]  1  Q.B.  765. 

(5)  41  L.  J.  Q.B.  187 ;  L.  R.  7  Q.B.  493. 
(6^  11  H.L.  C.  115,  138. 

''7)  6  L  J  C.P.  264 ;  2  Bing.  N.C.  7J3. 


by  Hale  under  the  deed  of  December  13, 
1886.  Hale  owed  the  plaintiff  a  trade 
debt.  This  debt  was  unsecured,  and  it 
was  agreed  that  Hale  should  pay  off  that 
debt  by  instalments  of  261,  a  month,  and 
down  to  June,  1891,  he  did  pay  the 
instalments  as  arranged.  In  that  month 
he  died,  and  the  defendant^  Miss  Foad, 
became  his  executrix.  She  was  in  this 
position — she  could,  of  course,  pay  off 
Hale's  mortgage  debt,  but  if  she  did  not 
pay  it  off  she  was  bound  by  the  stipula- 
tions which  Hale  had  made  in  the  mort- 
gage ;  and,  whether  she  liked  it  or  not, 
the  receiver  appointed  by  the  mortgagee 
would  become  her  agent  to  the  extent  of 
the  assets  of  her  testator  at  the  time. 
That  would  be  her  true  legal  position. 
Hale's  death  did  not  operate  as  a  revoca- 
tion of  the  power  to  appoint  a  receiver 
conferred  on  the  mortgagee. 

We  must  turn  now  to  the  power  to 
appoint  a  receiver.  To  my  mind,  the 
authority  of  the  receiver  is  all-important. 
It  is  at  the  root  of  the  whole  case.  I 
very  much  doubt  whether  it  would  be 
right  to  decide  this  case  in  favour  of  the 
plaintiff  if  no  power  was  given  to  the 
receiver  to  act  except  in  accordance  with 
the  power  given  by  section  24  of  the 
Conveyancing  Act,  1881, because,  although 
it  is  quite  true  thtit  a  receiver  under  that 
Act  is  the  agent  of  the  mortgagor  and  not 
of  the  mortgagee,  the  Act  provides  in  that 
section  what  he  is  to  do  with  moneys 
coming  to  his  hands;  and  amongst  the 
matters  enumerated  there  is  not  any 
power  to  pay  off  a  debt  which  does  not 
affect  the  mortgaged  property.  I  very 
much  doubt  whether  a  receiver  under  the 
Act  could  pay  off  an  unsecured  debt.  He 
could  keep  down  the  interest  on  the  mort- 
gage debt,  and  so  on,  but  I  should  feel  a 
difficulty  with  regard  to  this  unsecured 
debt  if  the  deed  contained  nothing  more 
than  a  power  for  the  mortgagee  to  appoint 
a  receiver  under  the  Act.  But  the  deed 
of  December,  1886,  does  not  stop  there. 
It  extends  that,  and  the  receiver  appointed 
under  the  power  is  to  be  at  liberty,  if  so 
directed  by  the  mortgagee,  *'  to  manage 
and  carry  on  the  business  as  he  may  think 
fit."  He  is  not  only  to  be  receiver  under 
the  Act  of  1881,  but  also  to  manage  and 
carry  on-  the  business.     The  mortgagee. 
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haviDg  the  power  of  appointing  a  receiver 
and  manager,  did,  by  the  document  of 
July  29, 189],  appoint  Johnson  receiver  of 
the  business,  ''with  full  power  to  manage 
and  carry  on  the  same  as  he  may  think  fit." 
I  think  that  Mr.  Justice  Byrne  was  per- 
fectly warranted  in  calling  attention  to 
that  extension  of  the  power  of  the  receiver, 
and  the  extension  is  all-important.  John- 
son's position  was  this  :  He  is  informed  of 
this  business  debt,  an  old  one,  and  still 
outstanding,  and  one  for  the  payment  of 
which  Hale  had  in  his  lifetime  made  some 
promise,  and  he  goes  on  paying  it  in  the 
manner  arranged.  Can  it  be  said  that  in 
doing  that  Johnson  was  exceeding  his 
authority!  I  do  not  think  he  was  ex- 
ceeding it.  He  had  authority  to  go  on 
paying  the  debt  by  instalments  as  he  did, 
and  he  was  to  do  that  by  the  authority 
of  the  executrix.  She  did  not  herself 
give  that  authority,  but  her  testator  had 
given  it,  and  that  bound  her.  There  was, 
I  think,  ample  authority  for  Johnson  to 
pay  the  debt  by  instalments.  Then  comes 
the  question,  what  was  the  legal  effect  of 
his  making  this  payment  1  In  respect  of 
what  was  it  a  payment  t  He  made  it, 
knowing  perfectly  well  that  there  was  a 
balance  still  owing  of  the  original  debt, 
and  he  paid  the  instalment  in  respect  of 
that.  Can  it  be  said  that  he  had  no 
authority  even  to  make  a  promise  that 
the  assets  of  the  testator  should  be  liable 
in  future  for  the  instalments,  and  that 
the  balance  of  the  debt  should  be  paid  out 
of  those  assets  ?  I  think  that  he  had.  It 
seems  to  me  no  stretch  of  his  authority  at 
aU. 

In  my  opinion  an  agent  has  authority 
to  make  a  promise  to  pay  part  of  a  debt ; 
and  if  he  makes  a  payment  on  account  of 
a  debt,  and  nothing  more  is  said  or  done, 
that  payment  is  good,  and  any  jury  would 
draw  from  it  the  inference  of  a  promise 
to  pay  the  remainder  of  the  debt.  The 
authority  to  promise,  in  my  opinion,  exists, 
and  it  appears  to  me  to  have  been  pursued 
in  this  case.  That  is  the  key  to  the  whole 
matter. 

If  the  case  turned  only  on  the  powers 
under  section  24  of  the  Conveyancing  Act, 
1881,  I  might  have  felt  great  doubt  about 
it ;  bub  as  it  turns  upon  the  larger  powers 
con  fen  ed  by  the  deed,  I  feel  none. 


In  my  opinion  Mr.  Justice  Byrne  was 
quite  right,  and  the  appeal  must  be  dis- 
missed with  costs. 

Sib  F.  H.  Jeune. — ^I  agree  with  the 
judgment  that  has  just  been  delivered, 
and  I  agree  that  the  whole  question  in  the 
case,  and  the  only  one,  is  what  was  the 
authority  of  Johnson  ?  A  promise  need 
not  be  made  by  the  debtor  himself :  it  is 
enough  if  it  is  made  by  an  agent  or  a 
person  representing  him.  To  take  the 
common  case  of  an  executor,  if  he  makes 
a  promise  of  this  kind  by  making  part 
payment,  either  personally  or  by  his 
agent,  there  is  no  doubt  that  he  binds  the 
estate  to  pay  the  remainder  of  the  debt^ 
because  it  is  his  duty  to  pay  his  testator's 
debts.  In  the  same  way,  in  the  case 
of  a  receiver,  Chinnery  v.  Evans  *  does 
appear  to  me  to  go  so  far  as  to  shew  that 
a  receiver  acting  within  the  scope  of  his 
authority  and  dealing  with  a  matter 
within  the  mortgage  can  bar  the  opera- 
tion of  the  statute  by  part  payment  of 
interest  on  the  mortgage  debt.  The 
reason  is  that  he  is  acting  within  the 
scope  of  his  authority.  The  question, 
therefore,  comes  back  to  this — whether  the 
receiver  in  the  present  case  was  acting 
within  the  scope  of  his  authority. 

I  agree  with  what  the  Master  of  the 
Rolls  has  said  as  to  the  importance  of  the 
terms  of  the  power  under  which  the 
receiver  was  appointed.  I  also  agree  that 
there  is  a  difficulty  in  seeing  how,  having 
regard  to  the  provisions  of  sub-section  8 
of  section  24  of  the  Conveyancing  Act, 
1881,  and  the  mode  in  which  money 
coming  to  the  hands  of  a  receiver  is  under 
that  section  to  be  dealt  with,  a  payment 
of  this  kind  could  be  properly  made  by 
him.  It  is  difficult,  I  will  only  say,  to 
see  how  any  receiver  appointed  under  that 
Act  could  conduct  a  business  and  deal 
with  the  assets  in  the  way  in  which  the 
receiver  has  done  here,  because  the  sub- 
sections of  section  24  seem  to  refer  to  the 
different  duties  of  a  person  appointed  to 
receive  money,  not  of  a  person  appointed 
to  carry  on  a  business,  while  here  there 
is  a  person  who  has  been  expressly  em- 
powered to  carry  on  a  business,  and  whose 
duty  it  is  to  carry  it  on.  If  we  get  as  far 
as  that^  we  find,  in  my  opinion   that  it 
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was  the  duty  of  the  receiver  to  do  what 
this  receiver  has  done.  He  had  power  to 
pay  dehts  connected  with  the  business, 
and  it  is  not  shewn  that  this  was  not  a 
debt  connected  with  Hale's  business.  At 
BOj  rate,  it  was  clearly  one  which  Hale 
was  paying  off  by  instalments,  and  the 
receiver  thought  it  was  part  of  his  duty 
to  pay  it  off  in  the  same  way.  There  was 
good  reason  for  its  being  paid  in  that 
way,  and  I  am  far  fmm  saying  that  it  was 
not  in  the  interest  of  Hale's  business  that 
the  debt  should  be  so  paid,  because  the 
payment  by  monthly  instalments  of  25L 
prevented  the  creditor  from  coming  down 
on  the  assets  for  the  whole  sum  at  once, 
which  might  have  been  disastrous.  It 
was,  in  my  opinion,  in  accordance  with  the 
daty  of  the  receiver  managing  the  business 
to  pay  this  debt  as  he  did. 

XJnder  those  circumstances  it  seems  to 
me  that  Mr.  Justice  Byrne  was  perfectly 
right  in  finding,  as  he  did,  that  this  re- 
ceiver in  making  the  payment  on  August  6, 
1891,  was  acting  properly — that  is,  within 
the  scope  of  his  authority.  Thus  the  diffi- 
culty in  the  case  vanishes.  We  cannot 
distinguish  between  a  payment  and  a  pay- 
ment from  which  a  promise  is  to  be  in- 
ferred, as  it  is  a  legal  inference.  Pay- 
ment of  part  of  a  debt  is  an  acknowledg- 
ment that  it  is  part  of  a  debt  which  has 
to  be  paid,  and  it  seems  to  me  to  be  quite 
impossible  to  draw  any  distinction  between 
the  payment  as  a  payment  and  the  pay- 
ment as  an  act  from  which  the  \egal 
inference  of  a  promise  to  pay  the  whole 
debt  flows,  when  once  we  have  got  the 
fact  that  this  payment  was  within  the 
duty  of  the  receiver.  I  think,  therefore, 
that  the  appeal  &ils. 

BoMEB,  L.J. — I  also  think  that  by 
virtue  of  the  powers  conferred  by  the 
deed  under  which  the  receiver  was  ap- 
pointed he  had  power  on  behalf  of  his 
principal,  the  mortgagor,  to  pay  the 
instalment  of  251  on  August  6,  1891 
— as  also  the  subsequent  instalments  in 
September  and  October — and  the  legal 
result  of  that  payment  is  the  same 
as  if  it  had  been  made  by  the  exe- 
cutrix herself.  He  was,  in  my  opinion, 
authorised  to  make  this  payment  in  such 
a  way  as  to  acknowledge  that  the  balance 


of  the  debt  was  due  from  Hale's  estate, 
and  should  be  paid.  Therefore  the  pay- 
ment that  he  made  was  duly  and  properly 
made,  and  takes  the  case  out  of  the  Statute 
of  Limitations. 

Appeal  dismissed. 

Solicitors — Graham  Gordon,  for  appellant ; 
J.  B.  k  F.  Forchase,  for  plaintiff. 

lUeported  by  A,  J.  Hall,  Eiq.^ 
BarrUter-at-Lait, 


Wright,  J.   ^  banqob  and  nobth  wales 

1899.  >     MUTUAL  MARINE  PBOTEC- 

June7,14,16. )    noN  association.  In  r«. 

Company  —  Winding  -up  —  Company 
Limited  by  Gtuurantee — Membw^s  Liability 
beyond  Amount  Prescribedby  Memorandum 
— Mutual  Marine  Insurance — Companies 
Aist,  1862  (25  dt  26  Vict.  c.  89),  s.  38. 

A  member  of  a  company  limited  by 
guarantee^  under  the  Companies  Act,  1862, 
is  not  liable  to  be  placed  on  the  list  of  con- 
tributories^  in  the  event  of  a  winding -up, 
for  an  amount  beyond  that  prescribed  by 
the  memorandum  of  association  as  the 
extent  of  his  guarantee, 

Maria  Anna  and  Steinbank  Coal  Co., 
In  re  ;  MaxwelFs  Case  (L.  R.  20  Eq.  685), 
and  Maria  Anna  and  Steinbank  Coal  Co., 
In  re-,  McEewan's  Case  (46  L.  J.  Ch. 
819  ;  6  Ch.  D.  447),  distinguished,  as  turn- 
ing on  the  Companies  Acty  1856,  and 
rdating  to  companies  limited  by  shares. 

Whether  these  cases  are  authorities  on 
the  construction  of  the  Companies  Act,  1862, 
even  as  to  companies  limited  by  shares, 
qusBre. 

A  msmber  of  a  mutual  insurance  asso- 
ciation, limited  by  guarantee  under  the 
Companies  Act,  1862,  may  be  liable  to  be 
sued,  as  a  debtor  to  the  company  or  to  the 
other  members,  for  his  proportion  of  losses 
in  respect  of  vessels  insured,  to  an  arnount 
exceeding  diat  limited  by  the  memorandum 
of  association  as  the  extent  of  his  guaran- 
tee ;  but  he  cannot  be  placed  on  the  list  of 
contributories  in  respect  of  such  excess, 

lion  Mutual  Marine  Insurance  Asso- 
ciation V,  Tucker  (53  L.  J.  Q.B.  185  ;  12 
Q.B.  D.  176)  approved  and  applied. 


Digitized  by 


Google 


o22 


CHAKCEBY  DIVISIOK. 


Banoob  and  North  Wales  Mutual 

The  above-named  association  was  in- 
corporated under  the  Companies  Act, 
1862,  as  a  company  limited  by  guarantee. 

The  principal  object  of  the  company 
was  the  mutual  insurance  of  ships  belong- 
ing to  members  of  the  company,  and  the 
memorandum  of  association  contained  the 
following  clause :  "  Every  member  of  the 
company  undertakes  to  contribute  to  the 
assets  of  the  company,  in  the  event  of  the 
same  being  wound  up  during  the  time 
that  he  is  a  member  or  within  one  year 
afterwards,  for  payment  of  the  debts  and 
liabilities  of  the  company  contracted 
before  the  time  at  which  he  ceases  to  be  a 
member,  and  the  costs,  charges,  and 
expenses  of  winding  up  the  same,  and  for 
the  adjustment  of  the  rights  of  contribu- 
tories  amongst  themselves,  such  amount 
as  may  be  required,  not  exceeding  IL  per 
cent,  on  the  value  of  his  tonnage  indem- 
nified in  the  association  at  15/.  per  ton." 

Article  4  of  the  articles  of  association 
provided  that  "every  person  shall  be 
deemed  to  have  agreed  to  become  a  mem- 
ber of  the  association  who  insures  any 
ship  or  share  of  a  ship  in  pursuance  of  the 
regulations  hereinafter  contained." 

Article  11 :  "  The  admission  of  a  ship 
shall  be  deemed  to  have  been  efifected,  and 
the  member's  right  to  insurance  and  lia- 
bility to  contribute  shall  begin,  at  twelve 
o'clock  at  noon  on  the  day  of  the  date  of 
its  entry  on  the  register ;  and  such  insur- 
ance and  liability  shall  thenceforth  con- 
tinue without  intermission  until  termi- 
nated in  the  manner  hereinafter  named." 

Article  13  :  "A  member  may  withdraw 
his  ship  wholly  or  in  part  by  giving  not 
less  than  thirty  days'  written  notice  of  his 
desire  to  withdraw  on  December  31  fol- 
lowing, and,  if  such  notice  be  given,  this 
insurance  and  the  liability  to  contribute 
to  future  claims  shall  cease  on  the  expira- 
tion of  such  notice  and  the  payment  of  all 
then  unpaid  subscriptions  and  (or)  calls." 

Article  14  :  "In  the  event  of  the  total 
loss  of  a  ship  her  insurance  and  liability 
to  contribute  shall  cease  on  the  owner 
giving  a  written  notice  thereof  and  on 
payment  of  all  unpaid  subscriptions  and 
(or)  calls." 

Articles  15  to  18  referred  to  the  termi- 
nation of  membership  or  insurance  on 
bankruptcy  or  in  certain  events  by  notice 


Marine  Protection  Association,  In  re. 

from  the  directors  after  non-payment  of 
subscriptions  or  calls. 

By  article  20  the  insurance  was  mutual 
each   member's  insurance   by  the  othei  . 
members  being  the  consideration  for  his 
insuring  them. 

Article  29 :  "  There  shall  be  paid  to 
the  association  for  each  ship  on  admission 
an  entrance  fee  of  1«.  per  cent,  on  the 
sum  insured,  and  on  or  before  January  1 
in  every  successive  year  the  like  sum  of 
1«.  per  cent." 

By  article  30  calls  were  to  be  made  for 
the  payment  of  allowed  claims  and  of 
current  expenses  at  such  dates  as  the 
directors  might  direct. 

Article  33:  "If  any  member  neglect 
or  refuse  to  pay  any  subscription  and  (or) 
call  after  demand  made  in  writing  (as 
provided  by  article  32)  the  member  so 
neglecting  or  refusing  shall  be  excluded 
from  all  benefit  in  respect  of  any  insur- 
ance effected  by  him,  but  he  shall,  not- 
withstanding such  exclusion,  remain  liable 
for  his  contribution  of  any  liability  in- 
curred during  his  membership." 

By  article  34  unpaid  sul^riptions  or 
calls  were  to  bear  interest  and  be  recover- 
able with  interest  by  action  at  the  suit  of 
the  association,  although  the  defaulter 
might  have  ceased  to  be  a  member  of  the 
association. 

Article  77  :  "  The  calls  on  members  for 
the  payment  of  claims  and  for  the  neces- 
sary expenses  of  the  association  may  be 
made  in  such  manner  and  at  such  dates 
as  the  board  in  its  discretion  deems  right, 
and  payment  thereof  may  be  enforced  by 
action  at  the  suit  of  the  association  in 
any  County  Court  or  in  any  division  of 
the  Supreme  Court  of  Judicature." 

On  April  14,  1897,  a  compulsory  order 
was  made  for  winding  up  the  company. 

One  Baird,  a  member,  who  had  owned 
two  ships,  had  withdrawn  them  at  the 
end  of  1893. 

His  name  having  been  placed  upon  the 
list  of  contributories  for  calls  due  from 
him  in  i^espect  of  1893,  to  an  amount 
beyond  that  limited  by  the  memorandum, 
this  was  an  application  by  him  to  have 
his  name  removed. 

Younger^  for  the  applicant. — There 
are    two    questions — first,    whether  the 
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applicant  was  a  member  at,  or  within 
twelye  months  prior  to,  the  commence- 
ment of  the  winding-up — which  is  one  of 
construction  of  the  rules  of  the  associa- 
tion ;  and  secondly,  whether,  if  he  was, 
he  can  be  put  on  the  list  of  contributories 
for  the  purpose  of  enforcing  the  particular 
liability  alleged  against  him,  in  excess  of 
the  amount  limited  by  the  memorandum. 
Sections  38  and  74  of  the  Act  of  1862 » 
are  those  on  which  the  liability  to  be  put 
on  the  list  of  contributories  depends. 
Angleaea  CoUiery  Co.  In  re  [l866],^  goes 
to  the  point  that  no  one  but  a  member  or 
a  past  member  can  be  put  on  the  list. 
Baird  ceased  to  be  a  member  at  the  end 
of  1 893.  At  any  rate  he  cannot  be  put 
on  the  list  in  respect  of  anything  beyond 
the  amount  limited  by  the  memorandum. 
Lion  Mviual  Marine  Insurance  Associa- 
tion V.  Tucker  [i883]  ^  is  exactly  in  point. 
Maria  Anna  and  Steinbank  Coal  Co,^  In 
re;  Maxwell's  Case  [l875],*  and  Maria 
Anna  and  Steinbank  Coal  Co,,  In  re; 
McKetoan's  Case  [istt],"*  which  may  be 
cited  on  the  other  side,  are  distinguish- 
able ;  they  were  cases  under  the  Com- 
panies Act,  1856,  the  language  of  which 
is  different  from  that  of  the  Act  of  1862. 
The  applicant  is  willing  to  be  sued — when 
the  plaintiff  will  have  to  prove  his  case — 

(1)  The  Companies  Act,  1862,  s.  38,  pro- 
vides :  "  Iq  the  event  of  a  company  formed 
under  this  Act  being  wound  up,  every  present 
and  past  member  of  such  company  shall  be 
liable  to  contribute  to  the  assets  of  the  com- 
pany to  an  amount  sufficient  for  payment  of 
the  debts  and  liabilities  of  the  company,  and 
the  costs,  charges,  and  expenses  of  the  wind- 
ing-up, and  for  the  payment  of  such  sums  as 
may  be  required  for  the  adjustment  of  the 
rights  of  the  contributories  amongst  themselves, 
with  the  qualifications  following,  (that  is  to 

**  (1)  No  past  member  shall  be  liable  to  con- 
tribute to  the  assets  of  the  company  if  he  has 
ceased  to  be  a  member  for  a  period  of  one  year 
or  upwards  prior  to  the  commencement  of  the 
winding  up : 

'*  (5)  In  the  case  of  a  company  limited  by 
guarantee,  no  contribution  shall  be  required 
from  any  member  exceeding  the  amount  of  the 
undertaking  entered  into  on  his  behalf  by  the 
memorandum  of  assodation.** 

(2)  36  L.  J.  Ch.  809;  L.  R.  1  Ch.  666. 

(3)  63  L.  J.  Q.B.  186;  12  Q.B.  D.  176. 

(4)  L.  R.  20  Eq.  686. 

(5)  46  L.  J.  Ch.  819;  6  Ch.  D.  447. 
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but  he  cannot  be  made  a  contributory  ;  he 
is  a  mere  debtor — Marlborough  Club  Co., 
In  re  [i868].^  The  applicant  not  being  a 
contributory,  section  109  does  not  apply. 
Arthwr  ChiUy,  for  the  liquidator. — The 
applicant,  seeking  to  withdraw  his  ships, 
did  not  comply  with  the  requirements  of 
the  articles  and  remains  a  member.  He 
is  therefore  properly  placed  on  the  list  of 
contributories — AngUsea  CoUiery  Co,,  In 
re?  Marlborough  Club  Co,,  In  re,®  which 
decides  that  a  holder  of  fully  paid-up 
shares  in  a  company,  although  indebted 
to  the  company,  cannot  be  put  on  the  list 
of  contributories,  does  not  apply  to  the 
case  of  a  company  limited  by  guarantee. 
No  doubt  it  is  a  good  authority  as  to  a 
company  limited  by  shares.  There  is  no 
analogy  between  a  company  limited  by 
shares  and  a  company  limited  by  guarantee. 
In  MaxwelTs  Case  ^  and  McKewan's  Case  ^ 
the  company,  though  formed  under  the 
Act  of  1856,  was  being  wound  up  under 
the  Act  of  1862. 

Cur,  adv,  vuM. 

JunelQ, — Wbight,  J.— Onthe  evidence 
and  admissions  in  this  case  it  must  be  taken 
for  the  purposes  of  this  application  that 
Baird  withdrew  his  ships  at  the  end  of 
1893,  and  that  no  subscriptions  or  calls 
in  respect  of  1893  have  ever  been  de- 
manded from  him.  But,  as  I  understand 
the  matter,  I  am  asked  to  decide  the  case 
on  the  supposition  that  there  are  calls 
due  from  him  in  respect  of  1893,  the 
amount  of  which  is  if  necessary  to  be  the 
subject  of  an  enquiry  or  action.  Even  on 
that  supposition,  he  ceased  to  be  a  mem- 
ber at  the  end  of  1893,  unless  by  force 
of  the  13th  article  of  association  he  con- 
tinued to  be  a  member  until  payment  of 
all  due  subscriptions  and  calls.  The  true 
construction  of  this  article  is  not  easy  to 
determine.  Membership  seems  ordinarily 
to  be  constituted  by  insurance  of  a  ship, 
which  insurance  involves  a  corresponding 
liability  to  the  other  insured  owners ;  but 
by  article  11  the  insurance  and  liability 
are  to  continue  until  terminated  '^  in  the 
manner  hereinafter  named."  These  last 
words  apparently  refer  to  articles  13 
to  18.  If  article  13  is  to  be  literally 
construed,  it  makes  the  insurance  itself 
(6)  37  L.  J.  Ch.  296 ;  L.  R.  6  Eq.  366. 
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continue  until  calls  in  arrear  are  paid, 
although  the  ship  has  bean  withdrawn, 
and  this  without  any  further  subscription. 
So  on  the  similar  words  in  article  14  the 
insurance  of  a  ship  which  has  been  lost  or 
sold  would  continue  in  like  manner.  I 
think  that  cannot  be  the  true  meaning. 
The  meaning  seems  to  me  to  be  that  the 
insurance  and  liability  are  to  cease,  subject 
to  the  continuing  liability  for  arrears  of 
subscriptions  or  calls,  which  liability  is  by 
articles  34  and  77  enforceable  by  action. 
It  is  to  be  observed  that  article  13  does 
not  in  terms  say  that  membership  is  to 
continue,  and  article  34  shews  that  a 
person  may  have  ceased  to  be  a  member 
although  he  is  in  arrear  with  his  subscrip- 
tion or  calls.  I  think  therefore  that 
Baird  ceased  to  be  a  member  at  the  end 
of  1893,  although  he  may  still  be  liable  to 
actions  for  unpaid  subscriptions  or  calls. 

Further,  I  think  that,  even  assuming 
Baird  to  continue  to  be  a  member,  he  is 
not  liable  as  a  contributoiy  beyond  the 
amount  prescribed  by  the  memorandum 
of  association.  Section  38  of  the  Act  of 
1862  seems  to  me  too  clear  to  admit  of 
much  doubt.  The  two  decisions  of  Vice- 
Chancellor  Malins  which  were  cited  for 
the  liquidator  turned  upon  a  different 
Act,  and  related  to  companies  limited  by 
shares.  Whether  they  are  authorities  on 
the  construction  of  the  Act  of  1862,  even 
as  to  companies  limited  by  shares,  it  is 
not  necessary  to  consider.  The  case  of 
Lion  Mutucfl  Marine  Insurance  Associa- 
tion V.  Tucker  '  shews  that  he  is  liable  to 
be  sued  for  these  losses,  but  it  is  not 
there  suggested  that  he  can  be  made  a 
contributory  in  the  winding-up  in  respect 
of  them.  He  is  a  debtor  to  the  company 
or  to  the  other  members  in  respect  of 
them,  not,  as  it  seems  to  me,  a  contribu- 
tory in  the  winding-up. 


Solicitors — Wynne,  Holme  &  Wynne,  agents  for 
Fonhaw  &  Hawkins,  Liverpool,  for  applicant ; 
Simpson  &  Co.,  agents  for  Hughes,  Pritchard 
Sc  Bodway,  Bangor,  for  liquidator. 

[Reported  hy  Arthur  Lawrence^  £$q., 
JBarrUter-at-ZaTV. 


Marine  Pbotection  Association,  In  be. 
North,  J.^ 

1899.        (      BATH   AND  WELLS  (BISHOP), 

May  18.    C  Ex  parte, 

June  16.  y 

Settled  Land — Land  Vested  in  Bishop 
in  Right  of  See  —  Grant  to  Church 
DigniioTy  under  Custom — Right  of  SeU- 
ing ^Settled  Land  Act,  1882  (45  dj  46 
Vict.  c.  38),  s.  2. 

Land  vested  in  a  bishop  in  right  of  his 
see,  and  from  time  immemorial  granted 
by  him  to  a  dignitary  of  his  cathedral 
church  for  life  so  long  as  he  should  con- 
tinue  in  his  dignity, — Held,  not  to  be 
sealed  land  which  could  be  sold  under  the 
Settled  Land  Act, 

Summons  under  the  Settled  Land  Act, 
1882,  for  the  appointment  of  trustees 
under  a  settlement  for  the  purposes  of 
the  Act. 

The  settlement  in  question  was  a  deed 
under  the  hand  of  the  BLshop  of  Bath 
and  Wells,  and  sealed  with  his  episcopal 
seal,  whereby  the  bishop,  out  of  mere 
fj^oodwill,  gave,  granted,  and  confirmed  to 
E.  A.  Salmon,  Archdeacon  of  Wells,  four 
houses  situate  in  the  market-place  of 
Wells,  and  also  the  income  of  a  sum  of  700/. 
Consols  produced  by  the  sale  of  an  ad- 
joining house,  all  formerly  in  the  tenure 
of  a  deceased  archdeacon,  and  which,  by 
his  death,  were  lawfully  vacant,  "  and  in 
full  right  belong  to  our  donation  and 
collation  by  reason  of  our  bishoprick,"  to 
hold,  occupy,  possess,  and  enjoy  the  said 
income  and  the  messuages  "  unto  you,  the 
said  E.  A.  Salmon,  for  and  during  the 
term  of  your  natural  life,  but  so  long 
only  as  you  shall  be  Archdeacon  of 
Wells,''  subject  to  the  leases  for  lives  under 
which  the  same  were  then  held,  but  witii- 
out  power  to  lease  the  same  on  further  or 
other  lives. 

The  property  granted  by  this  deed 
comprised  what  was  known  in  the  diocese 
of  Wells  as  a  canonical  property  or 
"Rib,''  and  had  from  time  immemorial 
been  thus  granted  or  given  by  the  bishop 
for  the  time  being  to  some  one  of  t^e 
dignitaries  or  prebendaries  of  the  cathe- 
dra) church  of  Wells;  and  other  pro- 
perties, also  known  as  "  Ribs,"  were 
granted  on  the  same  terms  by  the  bishop 
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to  similar  persons.  The  700Z.  Consols  was 
the  purchase- money  paid  in  1779  on  the 
sale  of  an  adjoining  house,  which  formed 
part  of  the  "  Rib,"  to  the  mayor  and  cor- 
poration of  Wells  under  a  local  Act  of  Par- 
liament (19  Geo.  3.  c.  zxzi.)  which  recited 
that  the  then  archdeacon  had  been  col- 
lated to  and  was  possessed  thereof  during 
the  term  of  his  natural  life,  and  that  the 
then  bishop,  in  right  of  his  see,  was 
patron  of  the  same.  There  followed  a 
power  to  reinvest  the  money  in  land,  to  * 
he  conveyed  and  assured  to  the  arch- 
deacon for  life,  and  from  and  after  his 
decease  to  the  use  of  the  bishop  and  his 
successors  for  ever  as  patrons,  and  a 
proviso  that  the  three  remaining  houses 
should  continue  vested  accordingly.  Land 
appurtenant  to  another  "Rib"  having 
been  sold  for  the  purposes  of  a  railway, 
on  a  petition  by  the  holder  of  the  "  Rib  " 
for  payment  to  him  of  the  income  of 
the  purchase-money,  Hall,  V.C,  on 
February  11,  1881,  held  that  the  land 
did  not  come  within  the  description  of 
property  belonging  to  the  bishop  of 
the  diocese  in  right  of  his  see,  and  was 
therefore  not  vested  in  the  Ecclesiastical 
Commissioners,  and  he  accordingly  ordered 
the  income  to  be  paid  to  the  holder  of  the 
''Rib/'  It  being  advisable  to  sell  the 
houses,  E.  A.  Salmon  took  out  this  sum- 
mons with  a  view  to  a  sale  of  the  same 
under  the  Settled  Land  Act. 

G.  J.  TaJboty  for  the  applicant.— The 
property  will  revert  to  the  bishop  on  the 
cesser  of  the  archdeacon's  interest  by 
death  or  otherwise,  and  this  constitutes  a 
settlement  under  the  Settled  Land  Act — 
Mundy  andBoper's  Contract,  In  re  [l898].^ 
The  terms  of  the  Act  of  George  3  gives  sup- 
port to  this  view.  In  the  case  of  Castle 
Bytham  (  Vioa/r),  Ex  parte  [  1 894] ,'  which  was 
decided  on  the  ground  of  there  being  no 
trust  for  persons  in  succession,  Stirling, 
J.,  said  that  the  Settled  Land  Act  was 
not  intended  to  enable  the  alienation  of 
ecclesiastical  land.  But  the  decision  of 
HaD,  V.C,  in  1881,  shews  that  this 
property  is  not  ecclesiastical  so  as  to 
come  within  the  statute  13  Eliz.  c.  20. 

E.  Fordj  for  the  Bishop  of  Bath  and 

(1)  Ante,  p.  135;  [1809]  1  Ch.276. 

(2)  64  L.  J.  Cb.  116 ;  [1896]  1  Cb.  348. 


Wells,  in  support  of  the  application, 
referred  to  the  trust  for  reinvestment  in 
the  Act  of  George  3  as  shewing  that  the 
property  was  settled. 

June  15. — NoBTH,  J.,  after  stating  the 
£u;ts,  the  terms  of  the  statute  19  Geo.  3. 
c.  xxzi.,  and  the  judgment  of  Hall,  V.C, 
in  1881,  continued :  I  do  not  think 
that  the  Settled  Land  Act  applies  to  this 
case.  The  property  is  of  a  peculiar 
nature,  and  it  has  always  been  treated  as 
ecclesiastical,  the  bishop,  as  patron,  being 
the  person  who  has  the  power  of  nomi- 
nating the  recipient  of  the  rents.  Now 
I  have  never  heard  of  a  case  where  the 
Settled  Land  Act  has  been  held  applicable 
to  property  of  this  nature,  although  it  is 
no  doubt  true,  as  was  said  in  the  judg- 
ment of  the  Court  of  Appeal  in  Mundy 
and  Boper^e  Contract ,  In  re,^  that  the 
Act  ought  to  be  construed  in  a  spirit  of 
wise  and  reasonable  liberality.  There  is 
also  the  case  of  Castle  Bytham  {Vicar^ 
Ex  parted  which  I  do  not  refer  to  for  the 
purpose  of  disproving  that  a  limitation  ta 
a  bishop  and  his  successors  constitutes  a 
settlement  within  the  Settled  Land  Act 
— that  is  not  contended  for — but  for  the 
observation  made  by  Mr.  Justice  Stirling 
that  it  was  difficult  to  imagine  that  the 
Legislature,  in  passing  the  Settled  Land 
Act,  intended  to  repeal  the  Act  of  Eliza- 
beth so  as  to  enable  the  alienation  of 
ecclesiastical  land,  or  to  dispense  in  such 
cases  with  the  consent  of  the  Ecclesiastical 
Commissioners.  It  follows  that  if  the 
Court  were  to  accede  to  the  present 
application  it  would  be  introducing  a 
precedent  which  would  affect  a  wide  area, 
and  which  would  lead  to  the  doing  of 
what  Sir.  Justice  Stirling  said  would  be 
a  strange  result  of  the  Settled  Land  Act. 
I  must  therefore  refuse  to  appoint  trus- 
tees for  the  purposes  of  the  Act,  seeing 
that  the  sole  object  of  the  appointment 
would  be  to  enable  the  applicant  to  do 
what  would  I  otherwise  be  beyond  his 
power. 

Solicitors — Mead,  Danbeny  &  Williams,  agent 
for  Garrod  k  Harris,  WeUs. 

[Reported  by  H,  F.  Amedroc,  Esq. 
Barriiter-at'Larc' 
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[IN  THE  COaRT  OF  APPEAL.] 
LiKDLEY,  M.R. 


WALLEB,  In  re ;  white 

V,  SCOLES. 


Sir  F.  H.  Jeune. 
ROMBR.  L.J. 
1899. 
June  6. 

Will — Constniction — LaterU  Ambiguity 
— Mistake — Evidence  of  Freviotia  Wills — 
Admissibility. 

Where  there  is  no  one  v;ho  answers  to  the 
description  of  a  legatee  given  by  a  testator 
in  his  willy  former  vnlls  made  by  him  are 
admissible  in  evidence  to  shew  his  know- 
ledge and  state  of  inind  at  the  time,  so  as  to 
help  the  Court  to  find  out  the  person  whom 
he  intended  to  benefit. 

Decision  o/Kekewich,  J.  {antCj  p.  107), 
on  this  point  affirmed. 

Testator  gave  legacies  to  "  sudi  of  the 
daughters  of  my  late  friend  Ignatius  Scoles 
deceased  as  sliaU  be  living  and  unmarried 
at  my  deceased*  Ignatius  Scoles  was  living 
at  tJie  date  of  the  will,  and  had  never  been 
married.  He  was  the  son  of  J,  J.  ScoleSy 
who  was  dead  at  the  date  of  the  will,  and 
who  had  several  dav>ghters,  five  of  wlwm 
were  living  and  unmarried  at  the  date  of 
Vie  testa/tor's  death.  It  appeared  that  the 
testator  was  a^qvmnted  urith  the  Scoles 
family^  and  knew  the  five  daughters  of 
J,  J,  Scoles  iniimatelyf  and  might  have 
knoum  J.  J.  Scoles  ;  also  that  he  knew  that 
Ignatius  was  a  Jesuit  priest,  and  could  not 
vrvarry.  By  a  former  will  he  had  left 
legacies  to  the  dauglUers  of  J.  «7.  Scoles  by 
name,  describing  them  as  the  daughters  of 
**  the  late  Mr,  Scoles  ,  .  .  v)ho  formerly 
resided  *'  at  the  house  where  J,  «7.  Scoles  had 
lived : — Held,  thai  tlie  five  daughters  of 
J,  J,  Scoles  were  entitled  to  the  legacies. 

Decision  of  Kekewich,  J.  {ante,  p.  107), 
on  this  point  reversed. 

Appeal  from  a  decision  of  Kekewich,  J. 
(reported  arUe,  p.  107). 

The  facts  are  fully  stated  in  the  report 
of  the  case  in  the  Court  below.  Shortly, 
they  were  as  follows :  By  his  will  dated 
July  6,  1896,  Charles  Hudson  Waller 
gave  all  his  real  and  personal  estate  not 
otherwise  disposed  of  to  trustees  upon 
trust  for  conversion  and  out  of  the  pro- 
ceeds to  pay  various  legacies,  and  amongst 
them   "to  such  of  the  daughters  of  my 


late  friend  Ignatius  Scoles  deceased  as 
shall  be  living  and  unmarried  at  my 
decea«e  legacies  of  100/.  each."  The 
testator  gave  the  residue  of  his  estate 
upon  trust  for  division  between  certain 
charitable  institutions  which  he  men- 
tioned. 

The  testator  died  on  February  19, 1897. 

Ignatius  Scoles  was  living  at  the  date 
of  the  will.  He  was  a  Jesuit  priest,  and 
had  never  married.  He  died  on  July  15, 
1896.  He  was  the  son  of  Joseph  John 
Scoles,  who  was  an  architect,  and  formerly 
resided  at  Crofton  Lodge,  Hammersmith. 
Joseph  John  Scoles  died  in  1863.  He 
had  six  daughters.  Five  of  these  ladies 
were  living  and  unmarried  at  the  date  of 
the  testator's  death,  and  they  claimed  to 
be  entitled  to  the  legacies  of  100/.  each 
given  by  the  will  to  the  "daughters  of 
my  late  friend  Ignatius  Scoles."  On 
August  6,  1898,  the  trustees  of  the  will 
took  out  a  summons  for  the  opinion  of  the 
Court  whether  these  five  ladies  were 
entitled  to  the  legacies  in  question,  or 
whether  the  bequest  failed  and  the 
amounts  bequeathed  fell  into  the  testator's 
residuary  estate. 

It  appeared  that  the  family  of  the 
testator  was  acquainted  with  the  Scoles 
family,  and  that  Joseph  John  Scoles  might 
have  been  a  friend  of  his.  In  1864  the 
testator  went  to  live  at  Crofton  Lod^, 
Hammersmith,  then  the  house  of  the 
widow  of  Joseph  John  Scoles,  and  he 
lived  there  for  three  years,  and  was 
intimatoly  acquainted  with  the  five  ladies 
who  claimed  these  legacies.  It  also  ap- 
peared that  the  testator  knew  that 
Ignatius  Scoles  (who  was  ordained  in 
1866)  was  a  Jesuit  priest,  and  that  by  the 
laws  of  his  Church  he  could  not  marry. 

It  appeared  that  the  testator  had  made 
three  former  wills.  In  the  first,  dated 
March  20,  1893,  he  made  the  following 
bequest:  "To  the  six  daughters  of  the 
late  Mr.  Scoles,  architect,  who  formerly 
resided  at  Crofton  Lodge,  Hammersmith, 
namely  Mrs.  Annie  James  and  the 
Misses  Lilian,  Caroline,  Emily,  Catherine, 
and  Octavia  Scoles  the  sum  of  1,000?.  in 
equal  shares."  By  a  subsequent  will 
made  in  November,  1894,  by  which  he 
revoked  the  former  will,  the  testator 
bequeathed  "  to  such  of  the  daughters  of 
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my  late  friend  Ignatius  Scoles  deceased  as 
shall  survive  me  a  legacy  of  lOOL  each." 
In  another  will  dated  January  1,  1896, 
the  same  bequest  was  made  in  the  same 
words. 

Kekewich,  J.,  was  of  opinion  that  the 
former  wills  were  admissible  in  evidence 
to  explain  the  ambiguity  in  the  present 
will;  but  that  such  evidence  was  not 
sufficient  to  enable  him  to  hold  that  the 
claimants  were  entitled  to  the  legacies  in 
question,  and  the  bequests  therefore 
^iled. 

The  claimants  appealed. 

P.  F.  S.  Stokes,  for  the  appellants.~It 
is  clear  who  it  was  that  the  testator 
intended  to  have  these  legacies.  He 
might  easily  have  thought  after  these 
years  that  the  father's  name  was  Ignatius 
as  well  as  the  son's. 

The  evidence  of  the  former  wills  is 
admissible — Camays  {Lard)  v.  Blundell 
[i848].i 

[LiNDLEY,  M.R.,  referred  to  Stringer  v. 
Gardiner  [l859].*] 

Stewart  Smith,  for  the  British  Home 
for  Incurables,  one  of  the  charities  inter- 
ested in  the  residue. — The  gift  fieiils,  and 
the  legacies  fall  into  the  residue.  As  it 
stands,  the  gifb  does  not  and  cannot 
apply  to  any  person  who  is  living  and 
could  take  the  benefit ;  and  evidence  is 
not  admissible  to  shew  who  was  intended 
— Drake  v.  Drake  [iseo].^ 

[LiNDLEY,  M.R. — The  former  wills  are 
clearly  admissible  to  shew  the  testator's 
knowledge  of  the  family.  They  shew 
that  he  knew  of  these  ladies  individually, 
and  meant  to  give  them  legacies.] 

The  first  will  only  shews  that  he  knew 
of  the  man  Scoles,  not  that  he  knew  his 
Christian  name.  If  there  were  anything 
which  raised  any  ambiguity  the  Court 
could  admit  evidence,  but  in  the  present 
case,  there  being  no  ambiguity,  evidence 
is  not  admissible — Doe  d.  Hiacoeks  v.  Ilia- 
cocks  [i839]  ^  and  1  Jarman  on  Wilis 
(5th  ed.),  p.  412. 

Brabant,  for  the  trustees  of  the  will. 

(1)  1  H.L.  C.  778. 

(2)  28  L.  J.  Oh.  768;  27  Beav.  35;  4  De  G. 
&  J.  468. 

(3)  29  L.  J.  Ch.  850 ;  8  H.L.  C.  172. 

(4)  9  L.  J.  Ex.  27 ;  6  M.  &  W.  363. 


LiNDLEY,  M.K. — I  have  not  the  slightest 
doubt  as  to  the  true  construction  and 
effect  of  this  will.  The  language  seems  to 
me  clear.  It  so  happens  that  at  the  date 
of  the  will  there  was  no  one  answering  to 
the  description  of  "  daughter  of  my  late 
friend  Ignatius  Scoles  deceased."  The 
testator  had  a  friend  or  acquaintance 
named  Ignatius  Scoles,  but  he  was  living 
at  the  date  of  the  will,  and  he  had  no 
daughters,  as  he  was  a  bachelor  and  could 
have  none^  being  a  Roman  Catholic  priest. 
Therefore  the  language  of  the  gift  really 
fits  no  one.  What,  then,  is  to  be  done  1 
We  must  cast  about  and  see  who,  if  any 
one,  was  known  to  the  testator  for  whose 
name  the  name  of  Ignatius  could  have 
been  by  mistake  substituted.  The  diffi- 
culty caused  by  the  use  of  the  name 
"  Ignatius  "  is  not  insuperable,  but  it  sets 
us  upon  enquiry.  We  find  that  there 
was  a  gentleman  of  the  name  of  Scoles, 
Joseph  John  Scoles  who  was  the  father 
of  Ignatius,  that  he  had  a  number  of 
daughters,  that  the  testator  had  shortly 
after  his  death  gone  to  reside  at  his 
widow's  house  and  remained  there  for 
some  years,  and  that  he  knew  the 
daughters  of  Joseph  John  Scoles,  and 
apparently  knew  Joseph  John  himself. 
The  evidence  is  not  very  explicit  as  to 
that,  but  at  all  events  there  is  a  class  of 
persons  who  might  be  fairly  described  by 
him  as  daughters  of  his  "  late  friend 
Scoles,"  who  was  deceased.  It  is  shewn 
by  a  former  will  that  the  testator  knew 
of  these  ladies,  and  also  knew  who  their 
father  was;  and  in  that  will  he  left  a 
legacy  to  each  of  them  by  name,  and  de- 
scribed them  by  the  more  accurate 
description  of  "  daughters  of  the  late 
Mr.  Scoles,  architect,  who  formerly  re- 
sided at  Crofton  Lodge,  Hammersmith." 
Are  we  to  say  that,  because  the  expres- 
sion used  in  the  present  will,  "  daughters 
of  my  late  friend  Ignatius  Scoles,"  is 
not  a  strictly  true  description  of  any 
person,  we  cannot  find  out  by 
legal  method  who  were  the  legatees 
intended  by  the  testator  1  The  former 
wills  are  legitimate  evidence  not  of  the 
testator's  intentions,  but  of  his  state  of 
mind,  and  to  shew  what  he  knew  of  the 
Scoles  family.  I  have  not  the  slightest 
doubt  that  not  only  according   to   the 
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authorities,  but  also  according  to  common 
sense,  when  we  find  a  description  which 
will  not  accurately  apply  to  anybody,  and 
the  alternatives  are  either  that  it  means 
nothing  and  the  gift  fails,  or  that  we  must 
try  and  find  out  whom  it  was  meant  to 
describe,  we  ought  to  admit  evidence  of 
the  testator's  knowledge  to  help  us  in 
finding  out  who  was  meant. 

I  think  that  the  decision  of  the  learned 
Judge  in  the  Court  below  proceeds  with  too 
great  caution.  He  seems  to  have  thought 
that  it  would  be  guessing  to  put  in  the 
name  of  Joseph  John  Bodies  instead  of 
Ignatius,  but  I  do  not  think  it  would 
when  it  is  shewn  that  he  is  the  man 
whose  daughters  were  intended  to  take. 
The  order  of  the  learned  Judge  must  be 
reversed  so  far  as  it  declares  that  the 
daughters  of  Joseph  John  Scoles  are  not 
entitled  to  these  legacies. 

Sir  F.  H.  Jeune, — I  entirely  agree 
with  the  judgment  just  delivered  by 
the  Master  of  the  Rolls.  It  appears 
to  me  that  this  is  a  very  simple  case  ; 
and,  indeed,  I  am  surprised  that  it 
is  not  still  more  simple,  because  I  should 
have  thought  that  it  would  have  been  an 
extremely  likely  thing  that  the  persons 
interested  should  have  applied  to  the 
Probate  Court  on  granting  probate  to 
leave  out  the  word  "  Ignatius.  If  such 
an  application  had  been  made,  I  am  very 
much  inclined  to  think  that  it  would  have 
been  successful,  and  that  the  word 
'^  Ignatius "  would  have  been  lefb  out  as 
having  been  inserted  by  mistake.  The 
gift  in  the  will  would  then  have  run  thus — 
"the  daughters  of  my  late  friend  — 
Scoles  deceased  " ;  and  under  the  circum- 
stances there  could  have  been  no  dispute 
as  to  the  meaning  of  that.  But,  even  as 
the  matter  stands,  it  appears  to  me  that 
this  case  is  clear.  The  evidence  which 
has  been  admitted  was  admitted  in  accord- 
ance with  the  well-known  principle  of  law 
that  when  a  document  is  to  be  construed 
the  surrounding  facts  may  be  regarded. 
When  we  look  at  the  surrounding  facts 
in  this  case,  we  find  that  there  is  no  class 
of  persons  in  existence  who  could  have 
been  correctly  described  as  *'  the  daughters 
of  my  late  friend  Ignatius  Scoles,"  but 
that  there  is  a  class  of  persons  consisting 


of  the  daughters  of  Joseph  John  Sooles, 
and  that  Joseph  John  Scoles  was,  or  may 
have  been  properly  described  as,  the  "  late 
friend  "  of  the  testator.  Those  daughtets, 
at  any  rate,  are  persons  whom  the  testator 
knew  and  regarded  in  at  least  a  friendly 
spirit ;  and  having  regard  to  those  £Eu:t8, 1 
think  there  is  no  difficulty  in  applying  the 
description  in  this  will,  though  it  is  an 
inaccurate  description,  to  the  daughters 
of  Joseph  John  Scoles. 

RoMEB,  L.J.,  concurred. 

Appeal  allowed. 


Solicitors — A.  0.  Scoles,  for  claimants ;  Devon- 
shire, Monkland,  Davies  k,  Sanders,  for 
charity ;  Oaprons,  Hitchins,  Brabant  k 
Hitchins,  for  trustees. 

[Imported  by  A.  J.  Hail,  Etq^ 
Banriiter-at'Latc, 


} 


WILLIAMS  V.  WILLIAMS. 


Kekewich,  J. 

1899. 

May  6. 

Partition — Practice — Form  of  Judgment 
— Permanent  Improvements. 

Minutes  of  judgment  approved  by  Ae 
Court  in  a  partition  action  directing  an 
accourU  and  enquiry  as  to  expenditure  m 
permanent  improvements. 

This  was  a  motion  for  judgment  in  a 
partition  action  brought  by  the  tenant 
for  life  of  one  moiety  of  certain  heredita- 
ments against  the  owner  in  fee  of  the 
other  moiety,  who  was  stated  to  have 
expended  money  in  permanent  improve- 
ments. 

It  was  proposed  by  agreed  minutes  to 
direct  an  enquiry  how  &Lr  the  present 
value  of  the  hereditaments  had  hsea  in- 
creased by  the  expenditure  in  a  form 
which  differs  slightly  from  the  form  given 
in  Seton  (5th  ed.),  p.  1565. 

A,  R.  Ingpen^  for  the  plaintiff. 
Griffith  JoTfieSf  for  the  defendant. 
[Parker  v.  Trigg  [1874],^  Watsonr.  Gass 

(I)  W.  N.  (1874),  27 
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Williams  v,  Williams. 
[l88l],2  Leigh  v.  Dickuon  [1884],^  Jonen, 
In  re;    Farrington  v.   Forrester  [l893]  * 
and  Cook's  Atortgoge^  In  re ;  LawUdgs  v. 
TyndaU  [l896],*  were  referred  to.] 

Kekewich,  J.,  directed  the  minutes  to 
be  drawn  up  in  the  form  given  below  : 

The  minutes  as  drawn  np  followed  the  form 
in  8tUm  (5th  ed),  No.  I.  p.  1533,  down  to 
and  including  the  words  '*  when  it  shall  have 
been  certified  that  the  persons  who  ought  to 
be  served  with  notice  of  this  judgment  have 
been  so  served,"  and  continued :  *'  Or  that 
service  of  notice  of  this  judgment  on  them  has 
been  dispensed  with,  to  apply  at  chambers  for 
a  sale  of  the  said  hereditaments. 

"  And  it  is  ordered  that  the  following  account 
and  further  enquiry  be  taken  and  made — that 
is  to  say : 

'*  2.  An  account  of  the  moneys  (if  any)  ex- 
pended by  the  defendant  *'  ["  or  his  predecessDrs 
in  title  "  in  coses  where  title  is  derived  through 
a  person  who  made  the  expenditure]  *'  in  per- 
manent improvements  to  the  said  heredita- 
ments since  the  29th  of  September,  1891 "  [the 
date  of  the  conveyance  under  which  the  title 
of  the  party  was  derived] ;  **  and 

"  3.  An  enquiry  as  to  the  extent  to  which  the 
present  value  of  the  said  hereditaments  has 
been  increased  by  such  expenditure. 

••4.  An  enquiry  what  sum  is  due  from  the 
defendant  in  respect  of  the  rents  and  profits 
of  the  said  hereditaments  received  by  him  since 
the  29th  of  September,  1891,  and  also  in  respect 
of  his  occupation  of  such  of  the  premises  as 
have  been  occupied  by  him  since  that  date, 
allowing  the  defendant  all  sums  properly  ex- 
pended by  him  in  repairs  or  otherwise. 

**  The  further  consideration  of  this  action  is 
adjourned  to  be  heard  in  chambers.  And  any 
of  the  parties  are  to  be  at  liberty  to  apply  ia 
chambers  for  an  order  dispensing  with  such 
service  as  aforesaid  upon  any  person  who  cannot 
be  served  without  expense  disproportionate  to 
the  value  of  the  said  hereditaments,  and  gene- 
rally as  they  may  be  advised." 


Solicitors — Clayton,  Sons  &  Fargus,  for  plaintiff; 
Woosnam  &  Smith,  agents  for  G.  W.  Tybns, 
Barmouth,  for  defendant. 

\^Reported  bt/  A.  Cordery^  JStq,^ 
BarrUter-at'Law, 


(2)  61  L.  J.  Ch.  480. 
f3)  54  L.  J.  Q.B.  18;  16  Q.B.  D.  60. 
(4)  62  L.  J.  Ch.  996;  [1893]  2  Cb.  461. 
(6)  66  L.  J.  Ch.  664  ;  [1896]  1  Ch.  923. 
Vol.  68.— Chang. 


North,  J. 

1899 
May 


9.      [ 
12.  3 


GIFFORD  (lord)  t;. 
FITZHARDINOE  (lORD). 


Mortgage  —  Merger  —  Redemption  by 
Ttnantfor  Life  —  Reconveyance  to  Him- 
self-— Intention  to  Keep  Alive  Charge, 

A  mortgagor  who  settles  the  equity  of 
redemption^  becoming  tenaTitfor  life  thereof, 
and  who  afterwards  pays  off  the  mortgage 
and  takes  a  reconveyance  to  himself  of  the 
mortgaged  premises  freed  from  the  mortgage 
debt,  is  entitled,  on  proving  that  he  intmdtd 
to  keep  the  mortgage  on  foot  for  his  benefit, 
to  have  a  declaration  by  the  Court  to  Viat 
effect,  notivitlistanding  the  form  of  the  re- 
conveyance. 

In  1879  the  plaintiff,  being  entitled  in 
reversion  to  trust  funds,  mortgaged  the 
same  to  the  defendant. 

In  1880,  the  plaintiff,  on  the  occasion 
of  his  marriage,  assigned  his  reversionary 
interest  (subject  to  the  mortgage-debt)  to 
trustees  upon  trusts,  under  which  he  was 
entitled  to  an  expectant  life  interest  in 
the  same. 

In  1896  he  paid  off  the  mortgage  and 
took  a  reconveyance  of  the  mortgaged 
premises  from  the  mortgagee  to  himself 
**  absolutely  discharged  from  all  principal 
money  and  interest  secured,  by,  and  all 
claims  and  demands  under,''  the  mortgage. 
This  reconveyance  was  prepared  by  the 
mortgagee's  solicitors,  who  were  unaware 
of  the  settlement  of  1880. 

The  plaintiff  being  advised  that  the 
effect  of  the  reconveyance  was  to  prevent 
the  charge  being  kept  alive  for  his  benefit, 
brought  this  action  claiming  to  have  the 
reconveyance  set  aside  or  rectified,  and  to 
have  a  transfer  of  the  mortgage  to  him 
from  the  defendant. 

The  plaintiff  gave  evidence,  which  was 
uncontradicted,  of  his  intention  to  keep 
the  charge  alive  for  his  benefit. 

Macnaghten,  Q.C.,  and  BeddaU,  for  the 

F lain  tiff,  cited  Burrell  v.  Egremont  (Earl) 
1844],^    Morley   v.   Morley    [iss.sj.^  and 
Harvey,  In  re  [l895].' 

E.  Beaumont,  for  the  defendant,  and 

(1)  13  L.  J.  Ch.  309 ;  7  Beav.  205. 

(2)  25  L.  J.  Ch.  1  ;  6  De  G.  M.  &  G.  610. 

(3)  65  L.  J.  Ch.  370 ;  [1896]  1  Cb.  137. 
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S.  R.  Earle,  for  the  trustees  of  the  settle- 
ment, did  not  oppose  the  plaintiff's  claim. 

North,  J.,  accepted  the  plaintiff's 
statement  as  to  his  intention,  and  said 
that  the  effect  of  the  reconveyance,  as  it 
stood,  being  that  the  mortgage  was  paid 
off  for  the  benefit  of  the  inheritance,  the 
proper  course  would  be,  following  Burrell 
V.  £grem<mt  {EarVj,^  to  make  a  declara- 
tion that,  notwithstanding  the  form  of  the 
reconveyance,  the  plaintiff  was  entitled  to 
have  the  charge  kept  alive  for  his  benefit. 

Solicitors — Stevens,  Bawtree  &.  Stevens ; 
Jennings  &  Finch. 

[Reported  hy  H,  F.  Amedroz^  Etq., 
BarrUter'at'Law, 


ICH,  J.    ") 

,16,27.3 


SOUTH  AFRICAN 
BREWERIES  V,   KING. 


Kekkwigh,  J. 

1899 
June  15, 

Goxijlict  of  Laws — English  and  Transvaal 
— Restriotive  Covenant — "Loetu  solutionis" 

In  selecting  the  law  hy  which  to  deter- 
mine the  operation  of  a  contract  of  service 
containing  a  restrictive  covenant^  in  the 
absence  of  tcpressed  intention  preference 
wiU  be  given  to  the  law  of  the  country  with 
which  the  transaction  has  the  most  real 
connection,  especially  where  thai  country 
is  also  the  pkuse  of  contract,  notwithstanding 
that  the  form  of  the  contract  is  English  and 
that  the  employers  are  an  English  company 
Jhaving  their  registered  office  in  England, 

On  these  principles^  a  contract  made  in 
Johannesburg,  under  which  an  English- 
man is  employed  by  an  English  company 
to  serve  the  company  as  a  brewer  "  in  t^ieir 
business  carried  on  at  Johannesburg  and 
in  the  colony  of  Naldl,  or  elsewhere  in 
South  Africa"  and  agrees  not  to  engage  in 
any  brewing  business  ''  in  South  Africa " 
for  ten  years  after  the  determination  of  his 
employmentf  ought  to  be  governed  by  the 
law  of  the  Souiifh  African  Republic, 

Trial  of  action. 

In  1890  the  Natal  Brewery  Syndicate 
(South-East  Africa^,  lim.,  was  incor- 
porated in  Englana  for  the  purpose  of 


carrying  on  the  business  of  brewers  in 
the  Transvaal,  the  colony  of  Natal,  and 
elsewhere  in  South  Africa.  By  an  agree- 
ment dated  October  14,  1892,  made  be- 
tween the  syndicate  (which  was  then 
carrying  on  its  business  at  Johannesbni^, 
in  the  Transvaal,  and  at  Pietermaritzburg, 
in  Natal)  of  the  one  part,  and  the  defen- 
dant (a  brewer  and  a  British  subject  then 
resident  in  Nottingham)  of  the  other  part, 
it  was  agreed  that  the  defendant  should 
proceed  to  Johannesburg  and  serve  the 
syndicate  as  brewer  or  otherwise  in  the 
business  of  a  brewer  carried  on  at 
Johannesburg  and  in  Natal  or  elsewhere, 
at  a  salary  of  300/.  a  year,  the  agreement 
to  be  determinable  by  either  party  by 
notice  in  writing;  and  the  defendant 
thereby  undertook  not  to  engage  in  any 
brewing  business  in  South  Africa  within 
five  years  after  the  termination  of  the 
agreement  without  the  sanction  of  ^e 
syndicate,  and  that  in  the  event  of  the 
syndicate  being  taken  over  by  any  other 
company  he  would  carry  out  that  agree- 
ment with  such  other  company  on  the 
terms  and  conditions  contained  therein. 

The  defendant  went  to  Johannesburg 
immediately  after  the  agreement  was 
signed,  and  served  the  syndicate  accord- 
ingly. In  November,  1892,  the  syndicate 
made  over  its  undertoking  to  the  South 
African  United  Breweries,  Urn.,  also  an 
English  company,  and  the  defendant  con- 
tinued to  serve  that  company  under  the 
agreement  of  October  14, 1892.  Thisagree- 
ment  expired  in  November,  1 894,  and,  some 
months  after,  a  new  agreement  was  made 
in  Johannesburg  between  theSouth  African 
United  Breweries,  Urn.,  and  the  defendant 

By  this  agreement  dated  April  11, 1895, 
made  between  the  company  (having  its 
registered  office  at  Gresham  Buildings,  in 
the  City  of  London)  '*  or  its  successors  " 
of  the  one  part,  and  the  defendant  (de- 
scribed as  of  the  Castle  Brewery,  Johannes- 
burg, being  the  company's  brewery)  of  the 
other  part,  the  defendant  agreed  to  serve 
the  company  for  five  years  from  October  1, 
1894,  determinable  on  notice  by  the  com- 
pany alone,  "as  brewerorotherwiaein  their 
business  carried  on  at  Johannesburg  and  in 
the  colony  of  Natal  or  dsewhere  in  South 
Africa,"  at  a  monthly  salary  of  54^  Be.  id. 
And  the  defendant  thereby  agreed  **  not 
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to  engage  in  any  brewing  business  in 
South  Africa  within  a  period  of  ten  years 
after  the  termination  of  his  engagement 
by  the  company,  except  with  the  consent 
in  writing  of  the  board  of  directors  in 
London  of  the  company." 

The  defendant  in  his  evidence  stated 
that  before  signing  this  agreement  he 
objected  to  the  restrictive  clause,  but, 
having  taken  the  advice  of  a  Transvaal 
lawyer,  who  informed  him  it  would  not 
be  binding  on  him  at  any  rate  outside 
the  Transvaal,  executed  the  agreement 
notwithstanding  that  it  contained  the  re- 
strictive clause.  The  defendant  also  stated 
that  he  informed  Mr.  Mead,  the  company's 
agent,  of  the  lawyer's  opinion,  and  that 
he  should  not  have  executed  the  agreement 
in  its  actual  form  except  for  that  opinion. 

The  agreement  was  duly  executed 
according  to  the  formalities  of  Transvaal 
law  before  the  Landroost. 

On  May  15, 1895,  the  plaintiff  company 
w%»  incorporated  and  registered  in  Eng- 
land, and  by  an  agreement  of  May  16, 
1895,  the  plaintiff  company  took  over  all 
the  property,  undertaking,  contracts, 
agreements,  and  assets  of  the  South 
African  United  Breweries  (Lim.). 

The  defendant  continued  to  serve  the 
plaintiff  company  under  the  agreement  of 
April  11,  1895,  and  on  July  12,  1895,  he 
signed  a  memorandum  indorsed  on  that 
agreement,  to  the  effect  that  he  agreed  to 
serve  the  plaintiff  company  on  the  terms 
of  the  within-written  agreement,  as  if  it 
had  been  made  by  him  with  the  plaintiff 
company  instead  of  the  South  African 
United  Breweries  (Lim.).  This  indorsed 
agreement  was  not  signed  before  the 
Landroost,  and  it  was  not  relied  on. 

The  plaintiff  company  carried  on  busi- 
ness exclusively  in  8outh  Africa,  and  had 
breweries  and  agencies  in  Natal  and  other 
parts  of  South  Africa  as  well  as  in  the 
Transvaal ;  but  their  principal  place  of 
business  was  in  Johannesburg. 

In  March,  1897,  the  plaintiff  company 
by  notice  determined  the  agreement  of 
April  11,  1895;  and  now  brought  this 
action  alleging  that  the  defendant  was 
about  to  enter  the  service  of  another 
brewery  company  in  Durban,  in  the 
colony  of  Natal,  in  breach  of  the  agree- 
ment of  April  11,  1895,  and   claiming 


an  injunction  to  restrain  him  from  so 
doing. 

By  his  defence  the  defendant  pleaded 
that  the  agreements  of  October  14,  1892, 
and  the  indorsed  agreement  of  July  12, 
1895,  were  wholly  void  according  to  the 
law  of  the  South  African  Republic,  as  not 
having  been  executed  before  the  Land- 
roost; and  also  that  the  restrictions  in 
the  agreement  of  April  11,  1895,  were 
invalid  both  according  to  the  law  of  the 
South  African  Republic  and  according  to 
the  law  of  England. 

The  preliminary  question  was  now 
argued,  whether  the  agreement  of  April  11, 
1895,  ought  to  be  governed  by  English  law 
or  by  South  African  law,  and,  if  the  latter, 
by  the  law  of  what  State  in  South  Africa, 

Warrington^  Q.C,  and  Younger,  for  the 
plaintiff  company. — The  question  is  what 
was  the  intention  of  the  parties  at  the 
time  of  the  contract — Hamlyn  <t  Co.  v. 
Talisker  DiatiUery  [l894].* 

There  can  be  no  doubt  that  the  agree- 
ment of  October  14,  1892,  was  intended 
to  be  subject  to  English  law,  and  the 
agreement  of  April  11,  1895,  was  in  some 
sense  a  continuation  of  the  earlier  one. 
The  parties  to  the  agreement  of  April  11, 
1895,  were  English,  and  the  form  is  com- 
mon English  form,  and  it  is  more  probable 
that  they  intended  it  to  be  governed  by 
English  law  than  by  the  distinct  laws  of 
the  distinct  jurisdictions  existing  in  South 
Africa,  or  by  the  law  of  a  comparatively 
unsettled  country  like  the  Transvaal. 

S,  0.  Buckmaater,  for  the  defendant. — 
A  strong  presumption  arises  in  favour  of 
the  parties  having  contracted  according 
to  the  lex  loci  contractus  and  the  kx  loci 
solutionis  where,  as  here,  they  concur.  The 
case  of  Hamlyn  ds  Co,  v.  Talisker  Dis- 
tillery '  only  shews  that  these  two  elements 
are  not  conclusive.  The  decision  there 
went  on  the  use  of  a  clause  which  had  no 
meaning  apart  from  English  law.  That 
is  not  the  case  with  the  restrictive  agree- 
ment here,  which  may  be  partly  good  by 
the  Transvaal  law — Jacobs,  Marcus  dt  Co. 
V.  Credit  Lyonnais  [l884]  *  and  Missouri 
Steamship  Co,,  In  re  [i889].* 

(1)  [1894]  A.C.  202. 

(2)  53  L.  J.  Q.B.  156 ;  12  Q.B,  T>.  589. 

(3)  68  L.  J.  Ch.  721 ;  42  Ch.  D.  321. 
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[Kekewich,  J. — ^What  law  is  to  govern 
the  contract  if  not  the  English  law  ?] 

The  law  of  the  Transvaal,  where  the 
contract  was  made  and  intended  to  be 
mainly  executed. 

Warringtony  Q.C.,  in  reply. — There  is 
no  definite  locus  soliUionia  in  this  case. 
The  form  of  the  contract  is  of  importance 
—  Dieey's  Covjlict  of  Laws,  p.  568, 
rule  149,  sub-rule  2. 

Cur,  adv.  vult. 

June  27. — Kekewich,  J. — The  only 
question  now  to  be  decided  is  whether  the 
meaning  and  eflfect  of  the  contract  of 
April  11,  1896,  ought  to  be  governed  by 
the  law  of  England  or  by  any  other  and 
what  law.  That  question  may  otherwise 
be  stated  in  the  language  of  Lord  Justice 
Fry  in  Missouri  Steamship  Co.,  In  re,^ 
where  he  says  :  "  Looking  at  the  subject- 
matter  of  this  contract,  the  place  where  it 
was  made,  the  contracting  parties,  and  the 
things  to  be  done,  what  ought  to  be  pre- 
sumed to  have  been  the  intention  of  the 
contracting  parties  with  regard  to  the  law 
which  was  to  govern  this  contract  1 "  It  is 
to  be  observed  that  this  mode  of  stating  the 
question  is  agreeable  to  other  authorities 
on  the  point,  and  particularly  the  last  of 
all  on  which  the  plaintiffs  relied — Hamlyn 
d:  Co,  V.  Talisker  Distillery.^ 

The  contract  was  made  at  Johannes- 
burg, in  the  South  African  Republic, 
where  the  South  African  United  Brewer- 
ies, Lim.,  predecessors  in  title  of  the 
plaintiffs,  were  carrying  on  business,  and 
where  the  defendant  was  then  residing,  he 
being  at  that  time  in  the  employ  of  the 
South  African  United  Breweries.  The 
defendant  thereby  agreed  to  serve  the 
South  African  United  Breweries  as  brewer, 
or  otherwise,  in  their  business  carried  on 
at  Johannesburg,  and  in  the  colony  of 
Natal,  or  elsewhere  in  South  Africa. 
Under  this  contract  the  defendant  could 
of  course  have  been  required  to  serve 
anywhere  in  "South  Africa"  (whatever 
that  may  mean),  but  it  is  common  ground 
that  the  original  agreement  of  October  14, 
1892,  made  with  still  earlier  predecessors 
in  title  of  the  plaintiffs,  contemplated 
immediate  employment  at  Johannesburg ; 
that  from  the  date  of  his  arrival  there  he 
had  been  engaged  as  brewer  there  and  not 


elsewhere ;  and  that  on  April  11,  1895,  k 
was  intended  that  he  should  still  remain 
there. 

In  considering  by  what  law  the  con- 
tracting parties  intended — or  rather  by 
which  they  may  justly  be  presumed  to 
have  intended — to  bind  themselves,  it  is 
convenient  first  to  enquire  what  the  con- 
tract itself  contemplated  as  the  law  which 
was  to  regulate  the  contract ;  and  this  I 
conclude  to  be  the  view  of  the  present 
Lord  Chancellor  expressed  in  his  judg- 
ment in  Missouri  Steamship  Co.^  In  ref 
from  which  I  have  borrowed  the  phrase 
just  used.  He  says  that,  in  order  to  deter- 
mine whether  stipulations  are  enforceable 
or  not,  you  must  have  regard  to  the  law 
of  the  contract,  "  by  which  I  mean  law 
which  the  contract  itself  imports  is  to  be 
the  law  governing  the  contract."  I  can- 
not but  think  that,  if  this  were  all,  the 
contract  ought  to  be  governed  by  the  law 
of  the  South  African  Republic,  where  the 
contract  was  executed,  and  where  it  was 
intended,  though  not  exclusively,  to  be 
performed.  That,  however,  is  not  all. 
Many  other  considerations  require  atten- 
tion. Among  other  things,  it  is  to  be 
noticed  that  the  successive  employers  of 
the  defendant,  including  the  plaintiffs, 
were  English  companies,  which  may  be, 
and  often  are,  stated,  though  with  f ome 
inaccuracy  of  language,  to  be  resident  or 
domiciled  in  England.  The  fact  cannot 
be  neglected,  the  residence  of  the  coc- 
tracting  parties  always  being  noticed  as  an 
important  element  in  the  decision  of  such 
a  question  as  arises  here  ;  but  to  attribute 
a  large  measure  of  weight  to  it  in  the  pre- 
sent case  would,  I  think,  be  to  offend 
against  a  ruling  of  Lord  Justice  Bowen  in 
Jajcohs,  Marcus  d:  Co.  v.  Credit  Lyonnais.^ 
He  is  dealing  with  the  argument  that  the 
contract  there  under  consideration,  like 
that  of  April  11,  1895,  was  partly  to  be 
performed  in  one  place  and  partly  in 
another,  and  he  uses  this  language  :  "  In 
such  a  case  the  only  certain  guide  is  to 
be  found  in  applying  sound  ideas  of  busi- 
ness convenience  and  sense  to  the  lan- 
guage of  the  contract  itself  with  a  view  to 
discovering  from  it  the  true  intention  of 
the  parties."  It  is  not,  in  my  opinion, 
according  to  sound  ideas  of  business 
convenience    or   sense    to    say    that   a 
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company  having  a  registered  office 
with  directors  and  secretary  in  England, 
not,  however,  otherwise  carrying  on  busi- 
ness here,  but  carrying  on  business  in 
South  Africa,  must  be  treated  as  resident 
in  England  for  the  purpose  of  ascertaining 
whether  a  contract  entered  into  by  them 
respecting  their  business  in  South  Africa 
was  intended  to  be  governed  by  English 
or  South  African  law.  It  is  to  be  observed 
that  in  Hamlyn  <L'  Co.  v.  Tdliaker  Dia- 
tiUery  *  the  contract  was  entered  into 
between  parties  residing  in  different 
countries  where  different  systems  of  law 
prevailed,  and  the  point  is  noticed  by  the 
Lord  Chancellor  (Lord  Herschell),  who 
moved  the  judgment  of  the  House  of 
Lords,  and  by  other  learned  Lords  who 
took  part  in  the  discussion ;  but  there  the 
different  residences  were  real  and  the 
parties  carried  on  business  where  they  re- 
sided. The  form  of  the  contract  is,  accord- 
ing to  the  authorities,  a  more  serious 
matter.  Counsel  for  the  plaintiffs  called 
my  attention  to  Mr.  Dicey's  work  on  The 
Conflict  of  Laws.  The  learned  author 
states,  on  p.  568,  under  sub-rule  2,  the 
question  falling  fur  decision  in  all  these 
cases,  as  defined  by  all  the  authorities, 
including  Hamlyn  <b  Co.  v.  Talisker  Dis- 
iillery,^  and  proceeds  to  give  four  illustra- 
tions. In  three  out  of  the  four  illustrative 
cases  the  farm  of  contract  was  noticed  and 
was  treated  as,  to  some  extent  at  least, 
influencing  the  decision;  and  this  is,  I 
think,  entirely  agreeable  to  general  rules, 
it  being  the  constant  practice  on  the  argu- 
ment of  the  construction  of  contracts — as, 
for  instance,  a  Scotch  settlement  dealing 
with  property  in  England — to  regard  the 
form  in  which  the  contract  is  expressed. 
Here,  undoubtedly,  the  form  is  English. 
It  may  reasonably  be  said  that  the  expired 
contract  of  October  14,  1892,  was  taken 
as  a  rough  draft  on  which  to  frame  the 
new  contract  of  April  11,  1895;  but, 
apart  from  that,  the  latter  contract  is 
not  merely  in  the  English  language,  but 
follows  familiar  English  forms,  and  is  just 
such  a  one  as  would  be  entered  into  be- 
•tween  a  company  carrying  on  business  in 
England  and  a  person  intended  to  be 
•employed  by  them.  The  plaintiffs  are 
entitled  to  whatever  benefit  follows  from 
ihis  consideration.     Their  argument  went 


further  than  that,  and  urged  that  the  con- 
tract of  April  11,  1895,  was  really  a  con- 
tinuation of  the  former  contract,  and  that, 
inasmuch  as  that  must  be  regarded  as  an 
English  contract,  the  same  character  must 
be  attributed  to  the  other.  Admitted 
that  the  contract  of  October  14, 1892,  was 
an  English  contract,  which  it  is  unneces- 
sary to  determine,  I  doubt  the  conse- 
quences. That  contract  had  expired,  and 
the  defendant,  at  the  date  of  the  contract 
of  April  11,  1895,  was  serving  the  South 
African  United  Breweries,  and  not  under 
the  expired  contract,  though,  I  gather,  on 
similar  terms  as  regards  wages  and  the 
like,  but  under  a  temporaiy  agreement 
abiding  only  until  a  new  contract  could  be 
settled.  This  extension  of  the  argument 
on  the  form  of  the  contract  I  think  fails. 

Turn  now  to  what,  in  my  mind,  is  a  far 
more  dificult  question.  It  is  said  that 
the  stipulation  which  the  plaintiffs  seek  to 
enforce,  though  valid  according  to  English 
law  provided  it  be  reasonably  required  for 
the  protection  of  the  plaintiffs  (a  point 
which  has  not  yet  been  discussed),  is  in- 
valid according  to  the  South  African  law  ; 
and  therefore,  if  the  latter  law  be  held 
applicable,  stipulations  of  the  contract 
which  the  plaintiffs  might  and  do  regard 
as  of  its  essence  will  fall  to  the  ground,  so 
that  in  the  events  which  have  happened 
the  contract  will  not  be  enforceable.  It 
has  occurred  to  me  that  there  may  be  some 
difficulty  in  completely  dealing  with  this 
part  of  the  case  without  knowing  what  is 
the  South  African  law  on  the  subject. 
The  parties  have  been  anxious  to  avoid 
the  expense  and  delay  incident  to  enquiries 
into  the  foreign  law  until  the  question  by 
what  law  the  contract  ought  to  be  governed 
has  been  decided,  and  I  have  desired  to 
assist  them  as  far  as  possible.  The  diffi- 
culty which  I  have  noticed  is  not,  I  think, 
under  the  circumstances  of  this  case  in- 
superable ;  but  it  may  appear  to  others  so 
to  be,  and  I  have  therefore  uttered 
this  note  of  w^arning.  That  the  in- 
ability to  enforce  a  contract  according 
to  our  system  of  law  will  influence  the 
Court  in  determining  whether  the  con- 
tract is  to  be  governed  by  that  law  or  by 
some  other  under  which  it  is  enforceable, 
is  beyond  question.  This  is  recognised  in 
Hamlyn  d'  Co.  v.  Talisker  Distillery,^  and 
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also,  as  I  read  the  judgments,  in  Jacobs , 
Marcus  <k  Co,  v.  Credit  Lyonnais^  and 
Missouri  Steamship  Co.,  In  re.^  It  seems 
common  sense  to  hold,  if  it  can  otherwise 
be  reasonably  done,  that  the  plaintiffs 
intended  their  contract  to  prevail  and  be 
enforceable,  and  that  stipulations  into 
which  they  had  solemnly  entered  should 
not  be  defeated  by  the  application  of  one 
of  two  systems  of  law,  when  the  other 
can,  having  regard  to  all  the  circum- 
stances, be  fair]y  taken  to  have  been 
intended  to  govern  the  contract.  The 
evidence  reveals  a  strange  state  of  facts 
peculiar  to  the  present  case.  The  defen- 
dant has  sworn  that,  after  having 
objected  to  the  stipulation  restricting  his 
business  engagements  on  the  termination 
of  the  proposed  contract,  he  consulted  a 
lawyer  in  Johannesburg,  and  was  advised 
by  him  that  such  stipulation  would  not 
be  enforced  according  to  South  African 
law ;  that  he  told  Mr.  Mead,  the  agent  of 
the  South  African  Breweries  who  signed 
the  contract  on  their  behalf,  that  he  had 
received  this  advice,  and  that  then  he 
signed  the  contract.  I  do  not  know 
whether  Mr.  Mead  took  advice  or  not,  or 
whether  he  gave  credit  to  the  defendant's 
statement  or  not;  nor,  as  already  men- 
tioned, do  I  know  whether  the  advice 
given  to  the  defendant  was  sound  or 
otherwise ;  but  the  strange  fact  remains 
that  both  parties  executed  the  contract 
knowing  that  there  was  a  question  open 
on  this  very  point.  It  may  be  said,  on 
the  one  hand,  that  the  plaintiffs'  prede- 
cessors must  have  intended  to  enter  into 
a  contract  which  could  be  enforced,  and, 
on  the  other  hand,  that  the  defendant 
never  intended  to  enter  into  a  contract 
which  could  be  enforced  against  him  in 
this  particular  respect.  The  reasonable 
conclusion  is  that  they  intended  to  make 
and  accept  the  stipulation  for  what  it  was 
worth  ;  and  I  cannot  bring  myself  to 
think  that,  under  such  circumstances,  the 
judgment  of  the  Court  on  the  question 
whether  the  contract  should  be  governed 
by  English  or  other  law  depends  on  the 
possibility  or  even  probability  that  the 
restrictive  stipulation  can  be  enforced  in 
one  event  but  not  in  the  other. 

If  this  be  a  sound  view,  the  only  point 
clearly  in  the  plaintiffd'  favour  is  that 


arising  on  the  form  of  the  contract. 
Ought  that,  having  regard  to  all  the 
circumstances,  to  be  allowed  to  outweigh 
other  considerations  prevailing  in  the 
contrary  direction  ?  I  have  not  thought 
it  worth  while  closely  to  study  any  de- 
cided cases  other  than  the  three  cited  in 
argument,  which  not  merely  cover  the 
whole  ground,  but  refer  to  numerous 
authorities,  some  more  or  less  bearing  oa 
the  question  under  consideration.  Bat  I 
have  consulted  Mr.  Westlake's  book  on 
Private  International  Law.  At  the  date 
of  the  publication  of  the  last  edition  (the 
third)  Hamlyn  &  Co,  v.  TcUisker  Dis- 
tillery ^  had  not  been  decided  in  the 
House  of  Lords,  and  with  that  before 
him  the  learned  author  may  hereafter 
accept  the  intention  of  the  parties  as  a 
more  complete  guide  than  apparently  he 
has  hitherto  done ;  but,  in  substance,  his 
general  statement  of  the  law  agrees  with 
the  decision  in  that  case  and  the  pre- 
vious authorities,  as  also  with  Mr. 
Dicey's  statement,  to  which  reference  has 
already  been  made.  This  is  what  Mr. 
Westlake  says  in  section  212,  on  p.  258: 
"  it  may  probably  be  said  with  truth 
that  the  law  by  which  to  determine  the 
intrinsic  validity  and  effects  of  a  contract 
will  be  selected  in  England  on  substantial 
considerations,  the  preference  being  given 
to  the  country  with  which  the  transaction 
has  the  most  real  connection,  and  not  to 
the  law  of  the  place  of  contract  as  such.'' 
That  seems  to  me  to  be  as  precise  and 
accurate  a  statement  as  one  can  expect  to 
find  in  any  judgment  or  treatise,  having 
regard  to  the  necessarily  infinite  variety 
of  facts  which  require  consideration  in 
cases  of  this  character.  Can  it  be  doubted 
that  the  country  with  which  the  trans- 
action here  had  the  most  real  connection 
was  South  Africa,  and  particularly  that 
part  of  South  Africa  which  is  comprised 
in  the  South  African  Republic  1  I  have 
already  pointed  out  that  the  contract  was 
executed  there,  and  intended  to  be  per- 
formed there ;  that  the  defendant,  though 
an  Englishman,  had  been  and  was  re- 
siding in  Johannesburg,  and  intended  it 
to  be  his  place  of  business,  and  thwefore 
of  residence  ;  and  that  although  the  other 
party  to  the  contract  was  strictly  an  Eng- 
lish company,  yet  it  was  there,  and  not 


Digitized  by 


Google 


ToL.  68.] 


CHANCEEY  DIVISION. 


535 


South  African  Bbewbbies  v.  Kino. 

in  England,  that  their  business  had  been 
and  was  intended  to  be  carried  on.  And 
the  stipulation  in  question  has  reference 
to  South  Africa  and  not  to  England, 
where  the  defendant  is  free  to  carry  on 
business  as  he  pleases. 

In  my  opinion,  the  principles  of  the 
decided  cases  and  the  rules  there  laid 
down  compel  me  to  hold  that  this  contract 
was  not  intended  to  be  governed  and  is 
not  governed  by  English  law.  Then 
comes  the  question  by  what  law  it  ought 
to  be  governed.  It  was  certainly  in- 
tended to  be  performed,  if  and  when 
circumstances  so  required,  throughout 
South  Africa,  the  limitation  of  which  I 
am  not  called  upon  to  define.  It  there- 
fore &lls  within  the  class  under  which 
the  contract  may  be  said  to  be  intended 
to  be  performed  partly  in  one  place  and 
partly  in  another.  I  have  found  no 
authority  for  holding  that  it  might  at 
any  time  and  for  some  purposes  be 
governed  by  one  law,  and  at  another  time 
and  for  other  purposes  by  a  different  law. 
If  bound  to  select  one  system  of  law  as 
that  governing  the  contract,  I  must  select 
that  with  which,  to  repeat  Mr.  Westlake's 
phrase,  *'the  transaction  has  the  most 
real  connection,''  and  that  is  undoubtedly 
the  South  African  Republic,  which  for 
this  purpose  at  least  must  be  treated  as 
an  independent  sovereign  State,  just  as, 
according  to  the  Constitution  of  the 
United  States  of  America,  the  State  of 
Massachusetts  was  in  the  Muaouri  Steam- 
ship Co.,  In  re.^  I  hold  the  contract  to  be 
governed  by  South  African  law. 

The  result  is  that  the  further  trial 
must  be  adjourned  in  order  to  give  the 
parties  the  opportunity,  until  now  con- 
veniently deferred,  of  producing  evidence 
respecting  that  law.  There  must  be  a 
declaration  that  the  contract  is  governed 
by  the  law  of  the  South  African  Re- 
public 

SolidtoTS — Loughborough.  Gedge,  Nisbet  & 
Drew,  for  plaintiff  oompany ;  H.  G.  Campion 
&  Co.,  for  defendant. 

[Reported  by  A,  Cordery,  Eiq., 
Barritter-at'Law, 


Kekewich,  J.  ) 


1899. 
May 


VIOLET  CONSOLIDATED 


A         C  GOLD-MINING   CO.,  In  re. 

Company — Registration  of  Tra-nsfefra — 
YolunJtary  Liquidation — Iwoalid  Resolu- 
tions— InterlooiUory  Injunction — Pending^ 
Action — Registration  of  Trarhsfers  in  the 
JdeaJitime— Companies  Act,  1862  (25^^26 
Vict,  c.  89),  ss.  35,  131,  and  133,  subs.  5. 

A  transferee  of  shares  under  transfers 
executed  before  the  date  of  the  confmnatory 
resolution  for  voluntary  liquidcUion  is  not 
entitled  to  insist  on  the  registration  of  such 
transfers  after  the  date  of  the  confirmatory 
resolution  merely  because  an  action  has 
been  brought  to  declare  the  resolution  in- 
valid and  an  interlocutory  order  has  been 
made  to  restrain  the  company  from  acting 
upon  the  resolution. 

This  was  a  motion  under  the  Companies 
Acty  1862,  8.  35,  for  rectification  of  the 
register  of  the  company. 

On  February  7,  1899,  notice  of  certain 
resolutions  for  voluntary  liquidation  and 
reconstruction  was  sent  to  the  share- 
holders, and  the  resolutions  were  passed 
at  a  meeting  of  February  16  and  con- 
firmed at  a  meeting  of  March  3.  A  share- 
holder then  brought  an  action,  on  behalf 
of  himself  and  the  other  shareholders, 
against  the  company,  the  directors  and 
liquidator,  claiming  a  declaration  that  the 
resolutions  were  invalid  and  void,  on  the 
ground  that  the  notice  of  February  7  did 
not  disclose  an  interest  which  the  directors 
took  under  the  reconstruction  scheme. 
The  plaintiff  in  the  action  moved  for  an 
interlocutory  injunction,  and  on  April  11 
the  Court  made  an  order  restraining  the 
defendants  from  acting  on  the  resolutions 
until  the  trial  of  the  action  or  further 
order,  on  the  ground  that  the  notice  of 
February  7  was  insufficient,  as  reported 
Tiessen  v.  HsTiderson  [i699].^ 

This  order  had  not  been  appealed  from. 

The  present  applicants  had  taken  cer- 
tain transfers  of  fully  paid  shares,  which, 
with  one  exception,  were  executed  prior 
to  March  3,  and  had  applied  to  the  direc- 
tors to  register  these  transfers.  This, 
however,  the  directors  refused  to  do,  on 

(1)  AnU,^.  363;  [1899]  1  Ch.  861. 
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the  ground  that  the  resolutions  had  not 
been  declared  to  be  invalid,  and  that 
the  company  was  in  liquidation.  It  was 
not  suggested  that  any  default  was  made 
in  refusing  to  register  the  transfers  prior 
to  March  3. 

Warrington,  Q.C,  and  Gore-Browne,  for 
the  applicants. — ^The  applicants  are  en- 
titled to  have  the  transfers,  or  at  any  rate 
those  made  before  March  3,  registered. 
They  have  paid  for  their  shares,  and  are 
entitled  to  be  on  the  register  to  exercise 
their  rights  as  shareholders.  If  at  the 
trial  the  Court  takes  a  different  view  of 
the  evidence  from  that  which  it  took  on 
the  interlocutory  motion,  and  upholds  the 
resolutions,  the  registration  can  be  vacated. 

Renehaw,  Q.C,  and  Austen-GartmeU, 
for  the  company. — The  resolutions  have 
not  been  declared  invalid  or  set  aside. 
The  interlocutory  order  restraining  the 
directors  from  acting  on  them  is  in  no 
way  conclusive,  and  the  Court  may  well 
come  to  a  different  conclusion  on  oral  evi- 
dence at  the  trial.  Notwithstanding  the 
interlocutory  order,  the  status  of  the  com- 
pany is  therefore  still  that  of  a  company 
in  liquidation ;  and  section  131  of  the 
Companies  Act,  1862,  applies  to  the  case. 
That  section  enacts  that  '*  all  transfers  of 
shares,  except  transfers  made  to  or  with 
the  sanction  of  the  liquidators,  or  altera- 
tion in  the  status  of  the  members  of  the 
company,  taking  place  after  the  com- 
mencement" of  the  winding-up  shall  be 
void.  The  commencement  of  the  wind- 
ing-up— if  the  resolutions  are  upheld  at 
the  trial — was  March  3,  the  date  of  the 
confirmatory  resolution;  and  an  altera- 
tion of  the  register  is  an  alteration  in  the 
status  of  the  members — OUoman  Go,,  In 
re;  Hornby's  Gaae  [1868]^  and  National 
Bank  of  Wales,  In  re  [l897].' 

Warrington,  Q,G.,\tl  reply, — InNaiiorud 
Bank  of  Wales,  In  re,^  the  shares  were 
not  fully  paid.  The  applicants  will  under- 
take not  to  deal  with  the  shares  till  after 
the  trial. 

Kekewich,  J. — This  is  a  motion  under 
section  35  of  the  Companies  Act,  1862, 
which  enacts  that  if  the  name  of  any 

(2)  37  L.  J.  Ch.  929. 

(3)  66  L.  J.  Ch.  222;  [1897]  1  Ch.  298. 


person  is  ''  without  sufficient  cause  "  omit- 
ted  from  the  register  of  members,  the 
Court  may  make  an  order  for  the  rectifi- 
cation of  the  register.  If  I  am  not  satis- 
fied that  the  names  of  the  applicants  are 
omitted  without  sufficient  cause  I  have 
no  jurisdiction  to  make  the  order.  If  I 
have  jurisdiction  to  make  the  order  at  all, 
it  must  apply  to  transfers  executed  after 
as  well  as  before  March  3,  the  commence- 
ment of  the  liquidation,  since  the  present 
applicants  are  not  in  a  position  to  say 
that  the  transfer  books  were  improperly 
closed  before  March  3  ;  so  really  the 
transfers  in  this  case  all  form  one  class. 
The  names  of  the  present  applicants  are 
omitted  not  because  the  directors  re- 
fused to  register  before  the  confirma- 
tory resolution  of  that  date,  but  be- 
cause they  refused  to  do  so  afterwards 
on  the  ground  that  resolutions  for  volun- 
tary liquidation  had  been  passed  and  con- 
firmed. It  is  true  that  a  Judge  had  then 
expressed  his  opinion  that  these  resolu- 
tions were  not  valid ;  but  there  has  been 
no  judicial  decision  to  that  effect,  and  the 
Court  may  yet  come  to  the  conduaion  that 
the  resolutions  are  valid,  and  that  there 
is  a  proper  winding-up ;  and  if  so,  it 
would  then  be  wrong  to  say  that  the 
company  is  not  being  wound  up  to-day. 
That  is  the  position  of  affairs.  The  answer 
made  to  that  is  :  Registration  can  do  no 
mischief,  because  the  registration  will  be 
void  if  it  should  afterwards  appear  that 
the  company  is  now  being  wound  up. 
The  question  then  is,  Ought  the  Court, 
if  it  has  the  power,  to  direct  registration 
of  the  transfers,  knowing  that  in  a  possible 
view  the  transfers  may  be  void  by  the 
statute  ?  Is  registration  refused  "  without 
sufficient  cause"  when  that  result  may 
ensue?  Though  I  am  very  reluctant  to 
perpetuate  a  deadlock,  I  think  I  ought 
to  answer  the  question  in  favour  of  the 
directors.  I  cannot  say  that  they  are 
doing  wrong,  and  I  do  not  think  that  the 
Court  ought  to  interfere  to  enforce  regis- 
tration of  what  may  be  void.  If  I  were 
satisfied  as  a  matter  of  law  that  the  regis- 
tration would  not  be  void,  it  would  be  a 
different  matter;  but  I  cannot  shut  my 
eyes  to  the  fietct  that  the  Court  may  take 
a  different  view  of  the  evidence  at  the 
hearing,  and  I  do  not  think  the  case  &l]s 
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within  the  jurisdiction  or  the  discretionary 
fise  of  the  jurisdiction.  The  motion  must 
be  refused. 


Solicitors — N.  Herbert  Smith,  for  applicant ; 
Fobs,  Ledaam  6z  Blount,  for  company. 

IReparUd  by  A.  Cordert/,  Esq., 
Barritter-at-Lajv. 


Btbne,  J.  ^ 

1899.  (printers  and  transferrers 
May  4.  \  society,  In  re  ;  challinor 
June  I.   )     V,  maskery. 

Trade  Union — Dissolution — Distribu- 
tion of  Fund  Accumulated  from  Subecrip- 
turns— Resulting  Trust  —  Deductions  for 
Fines^  Forfeitures,  or  Payments. 

Where  a  trade  union,  the  rules  of  which 
provide  for  the  pa j/ment  of  strike  or  lock- 
out pay  to  continuing  members^  but  con- 
tain no  provision  for  the  distribution  of 
the  funds  accumulated  from  the  subscrip- 
tions of  members,  is  dissolved,  the  funds  so 
accvmuUUed  are  to  be  distributed  amongst 
those  who  were  members  at  the  date  of  dis- 
solution in  the  proportion  in  which  they 
have  subscribed  thereto. 

With  a  view  to  save  expense,  trouble,  and 
delay,  an  account  of  Uie  sums  due  from  or 
received  by  sharnng  members,  on  account  of 
fines,  forfeitures,  or  strike  or  lock-out  pay, 
was  not  directed. 

The  society  was  registered  under  the 
Trades  Union  Acts,  1871  and  1876,  on 
November  3,  1885.  The  object  for  which 
the  society  was  formed  was  for  the  pur- 
pose of  raising  funds  by  weekly  contribu- 
tions, to  support  and  defend  the  members 
thereof  in  obtaining  and  maintaining  a 
Just  and  reasonable  remuneration  for  their 
labour.  The  members  were  of  two  classes — 
printers,  who  were  men,  and  transferrers, 
who  were  women.  By  the  rules  the  sub- 
scriptions payable  by  transferrers  were 
half  those  payable  by  printers,  and  trans- 
ferrers were  paid  strike  or  lock-out  pay  at 
luJf  the  scale  albwed  to  printers  of  the 


same  length  of  membership.  In  the  case  of 
a  strike  or  lock-out,  married  printers,  or 
transferrers  who  were  widows,  were  also 
entitled  to  an  allowance  for  children.  The 
rate  of  strike  or  lock-out  pay  was  propor- 
tioned to  the  length  of  time  during  which 
membership  had  existed.  The  rules 
further  provided  that  the  treasurer  should 
take  charge  of  the  funds  of  the  society, 
and  should  invest  all  moneys  in  the  names 
of  the  trustees.  The  rules  also  provided 
that  the  society  might  be  dissolved  by  the 
sanction  of  four-fifths  of  its  members,  but 
did  not  make  any  provision  for  the  distri- 
bution of  the  funds  of  the  society. 

On  December  6,  1898,  a  general  meet- 
ing of  the  society  was  held,  at  which  more 
than  four-fifths  of  the  members  were 
present,  and  a  resolution  was  passed,  with 
one  dissentient  vote,  that  the  society 
should  be  dissolved. 

The  trustees  took  out  an  originating 
summons  for  the  purpose  of  having  the 
question  determined  whether  on  the  dis- 
solution of  the  society  the  funds  in  the 
hands  of  the  plaintiffs,  as  trustees  thereof, 
should  be  distributed  by  the  plaintiffs 
equally  among  all  the  members  of  the 
society,  or  in  what  other  way  the  funds 
should  be  distributed,  and  for  certain 
consequential  relief. 

When  the  summons  came  on  to  be 
heard  in  Court  on  May  4  of  the  present 
year,  the  learned  Judge  directed  the 
summons  to  be  amended  by  making  the 
Attomey-Greneral  a  party,  and  that  the 
summons  so  amended  should  be  served  on 
the  Attorney-General,  and  adjounaed  the 
hearing.  This  direction  was  complied 
with.  It  appeared  from  the  evidence  that 
a  letter  was  sent  to  the  solicitors  for  the 
plaintiffs  by  the  Treasiu'y  solicitor,  to  the 
effect  that  no  claim  was  or  would  be  made 
by  the  Attorney-General  on  behalf  of  the 
Crown  to  the  funds  of  the  society,  and 
that  it  was  not  proposed  that  the  Attorney- 
Greneral  should  be  further  represented  in 
the  proceedings. 

S,  0,  Buckmcuter,  for  the  plaintiffs. 

FarweU,  Q,C,,  and  A,  R,  Kirby,  for  the 
defendant  Maskery,  a  printer. — The  view 
that  this  defendant  supports  is  that  regard 
should  be  had  to  the  amount  paid  in  by 
the  subscriber — that   is,  that  a  printer 
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should,  in  the  division  of  the  funds,  have 
double  the  amount  received  by  a  trans- 
ferrer, and  a  subscriber  of  many  years 
have  proportionately  more  than  a  member 
who  has  subscribed  for  a  less  number  of 
years.  As  the  Attorney-General  dis- 
claims all  interest  on  behalf  of  the  Grown, 
it  is  a  simple  case  of  a  resulting  trust. 
[Byene,  J.,  referred  to  Birch  v.  Cropper 

[1889].'] 

That  is  a  case  on  the  Companies  Act, 
1862,  which  is  excluded  by  section  5  of 
the  Trade  Union  Act,  1871  (34  &  35 
Yict.  c.  31).  The  cases  on  the  Companies 
Acts  do  not  supply  an  analogy.  Shares 
in  a  joint-stock  company  are  of  fixed 
amount,  and  of  equal  amount.  Here  the 
contributions  have  been  unequal.  The 
reversal  of  Cumuuk  v.  Edwards  [i896]  ^ 
by  the  Court  of  Appeal  does  not  destroy 
the  value  of  the  decision  of  Mr.  Jus- 
tice Chitty  in  the  same  case,^  where  a 
resulting  trust  is  to  be  implied.  It  could 
not  have  been  intended  by  the  Court  of 
Appeal  in  Cunnack  v.  Edwarda  '  to  over- 
turn the  equitable  doctrine  of  resulting 
trusts. 

In  Cunnack  v.  Edwarda  ^  the  last  sub- 
scriber died  in  1878,  and  the  last  annui- 
tant in  1894,  and  there  was  no  possibility 
of  earmarking  any  fund.  Here  the  society 
has  been  receiving  subscriptions  down  to 
the  time  of  passing  the  resolution  of 
December  6,  1898.  Both  Cunnaek  v. 
Edwards,^  in  the  Court  of  Appeal,  and 
Smith  V.  Cooke  [l89l]  *  proceed  upon  this 
— that  the  subscribers  or  conveying  par- 
ties intended  to  part  with  all  interest  or 
right  in  the  funds  the  subject-matters  of 
those  proceedings.  In  the  present  case 
the  parties  retain  the  right  to  certain 
contingent  benefits  so  long  as  they  remain 
members  or  live.  All  parties  who  were 
expelled  from  the  society  or  dead  on 
December  6,  1898,  are  to  be  disregarded. 

[Reference  was  also  made  to  Higginaon 
aridDeom^  Inre;AU.'Qen,^  exparuhz^^l^l 

Waggett,  for  the  defendant  firough, 
a  printer. — Length  of  time  during  which 
membership  has  existed  is  to  be  disre- 

(1)  69  L.  J.  Ch.  122  ;  14  App.  Cas.  626. 

(2)  66  L.  J.  Ch.  801 ;  [1896]  2  Ch.  679. 

(3)  64  L.  J.  Ch.  .344 ;  [18951  1  Ch.  489. 

(4)  60  L.  J.  Ch.  607 ;  [1891]  A.O.  297. 
(6)  68  L.  J.  Q.B.  198  ;  [1899]  1  Q.B.  326. 


In  re. 

garded  in  estimating  the  amount  payable 
to  each  member.  There  is  no  express 
provision  as  to  division,  and  the  case  is 
governed  by  Brown  v.  Dcde  [l878].^  If 
there  is  a  resulting  trust,  then  the  share 
of  each  must  depend  upon  the  rate  at 
which  they  subscribed,  and  a  printer  re- 
ceive double  the  amount  returned  to  a 
transferrer. 

Dunham,  for  the  defendant  Lindop,  a 
transferrer.  —  All  should  share  equallj, 
irrespective  of  length  of  membership  or 
sex.  Here  is  a  fund  which  belongs  to  a 
number  of  persons,  but  whose  right  could 
only  be  enforced  in  a  Court  of  equity,  and 
never  in  a  Court  of  common  law.  There 
is  no  express  provision  regulating  the 
mode  in  which  the  several  interests  of  the 
members  can  be  ascertained,  and  you  can 
only  have  recourse  to  the  maxim  of  equity, 
that  equality  is  equity. 

Fanoell,  Q.C.^  replied. 

Byrne,  J.,  after  stating  the  Bstcts,  con- 
tinued :  Immediately  prior  to  the  dissolu- 
tion the  then  members  of  the  association 
were  the  persons  interested  in  the  funds  of 
the  association,  and  no  one  else.  So  long 
as  the  society  should  continue  it  would 
be  the  existing  members  for  the  time 
being  who  would  have  this  interest,  the 
interest  being  in  the  nature  of  contingent 
benefit  for  such  of  the  members  as  re- 
quired payments  to  be  made  to  them 
under  the  rules,  or  were  entitled  to  pay- 
ments under  the  rules.  In  Cunnaek  v. 
Edwards,^  a  case  in  a  good  many  respects 
like  the  present,  the  question  arose  re- 
specting a  society  for  providing  annuities 
for  the  widows  of  deceased  members  or 
their  legal  personal  representatives  in 
shares  in  proportion  to  the  amounts  con- 
tributed by  each  ordinary  member  to  the 
funds  of  the  society.  The  case  came  in 
the  first  instance  before  "Mr,  Jostioe 
Chitty,  and  he  determined  that  there  was 
a  resulting  trust  in  favour  of  the  persons 
who  had  been  from  time  to  time  members 
of  that  society.  There  is  this  observation 
to  make  about  Cunnack  v.  Edwarda^ \ 
There  were  in  that  case  no  existing 
members  of  the  association,  and  the  argu- 
ment was  directed  to  the  question  whe- 

(6)  9  Ch.  D.  78. 
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ther  the  property  the  subject-matter  of 
the  proceedings  belonged  to  the  Crown  afl 
bona  vacantia^  or  was  to  be  distributed 
among  the  representatives  of  the  persons 
who  had  contributed  to  the  fund.  The 
present  case  is  distinguishable  in  that 
there  are  existing  members.  Now  a 
careful  reading  of  the  judgment  of  the 
Court  of  Appeal  in  Cunnaek  v.  Edtvards  ^ 
makes  manifest  that  the  main  ground  of 
the  decision  in  that  case  is  this — that 
upon  the  true  construction  of  the  rules 
each  member  on  making  a  payment  had 
once  and  for  ever  parted  with  the  whole 
of  his  interest  in  the  money  he  so  sub- 
scribed in  favour  of  third  parties.  In  the 
present  case,  however,  the  rulen  contained 
provisions  for  the  benefit  of  members  for 
the  time  being.  It  is  true  they  would 
not  necessarily  take  the  same  amount. 
Some  of  them  might  get  nothing,  some  a 
good  deal  under  the  rules ;  but  they  were 
all  entitled  to  a  contingent  benefit  on  the 
happening  of  certain  events.  They  were 
not  on  a  footing  of  equality  as  regards  the 
amounts  they  might  receive;  but  they 
were  all  entitled  to  receive  something. 
The  present  case  differs  from  Cunnaek  v. 
Edwards  ^  in  another  respect.  The  Crown, 
by  my  direction,  was  communicated  with, 
bat  disclaims  any  interest  in  this  fund  as 
bona  vacantia. 

What  I  have  to  consider  is,  to  whom 
do  these  funds  belong,  and  how  ought  they 
properly  to  be  distributed  ?  I  think  that 
the  members  of  the  association  at  the 
time  of  the  passing  of  the  resolution  of 
December  6,  1898,  were,  among  them, 
the  only  persons  who  can  establish  a 
claim  to  these  funds.  Then  the  next 
question  I  have  to  consider  is,  ought 
these  funds  to  be  divided  among  them 
equally,  or  ought  they  to  be  divided  among 
them  in  proportion  either  to  payments 
respectively  made  by  them  to  the  funds, 
or  in  proportion  to  the  contingent  benefits 
to  which  they  were  entitled,  according  as 
they  were  printers  or  transferrers,  or  in 
any  other  manner  ?  I  think  practically 
it  reduces  itself  to  this :  I  must  decide 
either  that  they  are  divisible  among  them 
equally,  or  that  they  are  divisible  among 
them  in  proportion  to  the  amounts  which 
they  have  contributed  to  the  funds.  Now  I 
thinkthi^thetrueprinciple  is  tobefoundin 


In  re. 

this,  that  there  is  a  resulting  trust  in  favour 
of  those  who  have  contributed  to  the  funds, 
and  who  were  members  at  the  date  of  the 
resolution  of  December  6,  1898.  I  think, 
therefore,  that  the  proper  and  legitimate 
way  of  distributing  these  funds  will  be 
to  divide  them  amongst  those  existing 
members  in  proportion  to  the  amounts 
contributed  by  them.  If  I  were  to  carry 
out  the  strict  rights  to  the  fullest  extent 
I  might  have  to  direct  an  account  as  to 
fines  and  forfeitures,  and  payments  made. 
Now  in  the  case  of  Cunnaek  v.  Edwards  * 
Mr.  Justice  Chitty  thought  himself  en- 
titled to  disregard  the  amounts  paid  as 
fines  and  forfeitures,  and  annuities  re- 
ceived by  widows,  in  taking  the  account, 
on  the  ground  that  the  expense  and 
trouble  and  delay  occasioned  by  it  would 
be  probably  much  more  injurious  to  the 
parties,  and  probably  have  eaten  up  the 
whole  of  the  fund.  I  think,  that  case 
furnishes  a  precedent  which  justifies  me 
in  saying  that  in  ascertaining  the  amounts 
to  which  the  existing  members  are  entitled, 
sums  due  from  them  for  fines  or  forfei- 
tures, or  payments  made  to  them  on 
account  of  strike  or  lock-out  pay,  are  to 
be  disregarded,  on  the  ground  that  the 
cost  of  taking  the  account  would  greatly 
reduce  the  sum  ultimately  divisible. 

I  think  it  would  be  better  to  put  in 
the  order, ''  It  appearing  from  the  affidavit 
of  So-and-so  that  the  Crown  make  no 
claim  " — following  the  words  of  the  letter 
from  the  Treasury  solicitor.  It  could  not 
afterwards  be  said  that  the  claim  of  the 
Crown  was  not  suggested. 


Solicitors  —  Carthew    k  Wheeler,    agents    for 
Arthur  Bills,  Barslem,  for  all  parties. 

[lieported  hj  A,  E,  BandalU  E»^*» 
Barrisier-at'  Law, 
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Kekbwich,  J. ' 
1899. 
May  9, 

Company — S/iarea  — Forfeilure  — Special 
ReaolxUiona — Deceased  Member — Service  of 
Notice  at  Registered  Address — Articles  of 
Association — Alteration  to  Prejudice  of 
Deceased  Member. 

A  company,  whose  articles  provide  for 
^le  service  of  notices  by  post  addressed  to  a 
mevfiber  at  his  registered  address,  cannot, 
after  knowledge  of  the  death  of  a  memher, 
so  serve  either  a  notice  on  which  to  found  a 
forfeiture  of  the  deceased  members  shares, 
or  notices  of  meetings  for  altering  the 
articles  by  special  resohUion  in  order  to 
give  the  company  a  lien  on  his  shares. 

Quaere,  whether  a  company  can  by  special 
resolution  alter  its  articles  of  association 
after  the  death  of  the  only  holder  of  fuUy 
paid  shares  in  order  to  give  itself  a  lien 
upon  hisfuMy  paid  shares. 

This  was  the  trial  of  two  consolidated 
actions  brought  by  the  executors  of  Emilio 
Zuccani,  a  registered  shareholder,  against 
the  company,  claiming  to  set  aside  an 
alleged  forfeiture  for  non-payment  of 
calls  on  certain  of  Zuccani's  shares,  and 
also  claiming  a  declaration  that  the  com- 
pany was  not  entitled  to  a  lien  on 
Zuccani's  fully  paid  shares  for  debts  due 
from  Zuccani  to  the  company. 

Zuccani  died  on  February  4, 1897,  being 
at  the  date  of  his  death  the  registered 
holder  of  27,885  fully  paid  shares  in  the 
defendant  company  of  bs.  each,  and  of 
36,435  similar  shares  on  which  the  sum  of 
\s,  8c?.  had  been  paid  and  the  balance  had 
been  called  up.  Notice  of  the  calls  had 
been  duly  served  on  Zuccani  in  his  life- 
time. 

On  June  4,  1897,  the  directors  ad- 
dressed and  posted  a  notice  to  Zuccani 
at  his  registered  address  requiring  pay- 
ment by  June  21  of  the  amount  due  in 
respect  of  calls  in  respect  of  his  unpaid 
shares,  and  a  sum  for  interest,  which  the 
executors  alleged  and  the  Court  now  held 
was  in  excess  of  the  interest  which  the 
company  was  entitled  to  demand.  The 
notice  stated  that  in  the  event  of  non- 
payment the  shares  would  be  liable  to  be 


forfeit'Od.     A  similar  notice  was  also  sent 
to  each  of  the  executors. 

The  amount  demanded  was  not  paid, 
and  on  June  23  the  directors  purported  to 
forfeit  the  shares. 

As  regards  the  lien,  by  special  resolu- 
tions passed  and  confirmed  on  February  18 
and  March  8,  1897,  the  company  had 
altered  its  articles  of  association  so  as  to 
extend  its  lien  to  fully  paid-up  shares, 
the  original  articles  giving  a  lien  only 
on  shaies  not  fully  paid  up.  Notices  of 
these  meetings  were  addressed  and  posted 
to  Zuccani*s  registered  address.  It  was 
admitted  that  at  the  time  of  sending 
the  notices  the  directors  were  aware  of 
Zuccani's  death.  Zuccani  was  the  only 
shareholder  who  held  shares  that  were 
fully  paid  up. 

The  articles  of  association  defined  the 
word  **  member  "  to  mean  **  a  registered 
holder  of  any  share  or  stock  of  the  com- 
pany." 

Article  22  provided  that  if  any  member 
failed  to  pay  any  call  or  interest  the 
directors  might  serve  a  notice  on  such 
member  requiring  him  to  pay  such  call  or 
interest,  and  stating  that  in  the  event  of 
non-payment  the  shares  would  be  liable 
to  be  forfeited. 

Article  23  provided  that  if  the  i*equLsi- 
tions  of  such  notice  were  not  complied 
with,  any  share  in  respect  of  which  such 
notice  was  given  might  be  forfeited  by  a 
resolution  of  the  directors. 

Article  29  provided  that  the  company 
should  have  a  first  and  paramount  lien 
for  all  debts,  obligations,  and  liabilities  of 
any  member  to  or  towards  the  company 
upon  all  shares  not  being  fully  paid  held 
by  such  member. 

Article  41  provided  that  the  executors 
or  administrators  of  any  deceased  member 
should  be  the  only  persons  recognised  by  the 
company  as  having  any  title  to  the  shares 
registered  in  the  name  of  such  member. 

Article  74  provided  that  seven  days* 
notice  of  proceedings  at  general  meetings 
should  be  given  to  such  members  as  were 
entitled  to  receive  notices  from  the  com- 
pany. "  But  the  accidental  omission  to 
give  such  notice  to,  or  the  non-receipt  of 
such  notice  by,  any  member  shall  not 
invalidate  any  resolution  passed,  or  pro- 
ceeding had,  at  any  such  meeting." 
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Article  170  provided  that  a  notice 
might  be  served  by  the  company  upon 
any  member  either  personally  or  by  send- 
ing it  prepaid  by  post  addressed  to  such 
member  at  his  registered  address  as 
appearing  in  the  register  of  the  members 
of  the  company. 

BenahaWf  Q.C.,  and  Eerlt/,  for  the 
plaintiffs. — ^The  notice  of  forfeiture  could 
not  be  served  on  the  executors,  who  are 
not  members  of  the  company,  in  place  of 
their  testator — BowUng  and  WUby*8  Can- 
tracty  In  re  [l895]  ^ — and  service  at  Zuc- 
cani's  registered  address  after  notice  of 
his  death  was  equally  bad — New  Zealand 
Gold  Extraction  Co.  v.  Peacock  [1893]^ 
and  James  v.  Btiena  Ventura  Nitrate 
Grounds  Syndicate  [1896].' 

[They  also  contended  that  the  notice 
was  bad  as  it  claimed  interest  from  too 
early  a  date.] 

As  to  the  lien,  the  company  had  no 
right  to  alter  the  articles  retrospectively 
to  the  prejudice  of  one  shareholder — 
Bxickley  on  the  Companies  Acts  (7th  ed.V 
p.  206,  explaining  Lord  Macnaghtens 
observations  in  British  and  American 
Trustee  and  Finance  Corporation  v. 
Couper  [1894]  *  ;  and  see  James  v.  Buena 
Ventura  Nitrate  Grounds  Syndicate,^  per 
Rigby,  L.J.  In  addition  the  service  of 
the  notices  of  the  meetings  for  passing 
and  confirming  the  special  resolution  is 
open  to  the  same  objection  as  the  service 
of  the  notice  of  forfeiture. 

Warrington,  Q.C.,  and  Dunham,  for  the. 
defendants. — As  to  the  forfeiture,  arti- 
cles 22,  23,  and  170  shew  that  notice  of 
the  forfeiture  duly  posted  to  the  regis- 
tered address  of  the  registered  member 
was  sufficient,  notwithstanding  that  the 
company  knew  the  member  was  dead — 
James  v.  Buena  Ventura  Nitrate  Grounds 
SyndicaiCj^  per  Lord  Herschell ;  Agricul- 
turist^ OatUe  Insurance  Co.j  In  re  ;  Baird^s 
Case  [i87o].*  If  this  were  not  so,  the 
business  of  the  company  would  come  to  a 
standstill. 

As  to  the  alteration  of  article  29  ex- 

(1)  64  L.  J.  Gh.  427 ;  [1895]  1  Ch.  66.«l. 

(2)  63  L.  J.  Q.B.  227  ;  [1894]  1  Q.B.  622. 

(3)  66  L.  J.  Ch.  284;  [1896]  1  Oh.  466. 

(4)  63  L.  J.  Ch.  426,  434 ;  [1894]  A.  C.  399, 
416. 

(6)  L.  R.  6  Ch.  725,  735. 


tending  the  lien  to  fully  paid  shares,  a 
company  can  alter  its  articles  by  special 
resolution,  and  a  shareholder  becomes  a 
member  of  the  company  on  these  terms — 
Pepe  V.  City  and  Suburban  Permanent 
Building  Society  [l893].^  The  remarks  in 
Buckley  (7th  ed.),  p.  206,  are  based  on 
HuUon  V.  Scarborough  Cliff  Hotd  Co. 
[l865],^  which  is  now  overruled — Andrews 
V.  (xas  Meter  Co.  [1897].®  Article  74  shews 
that  the  special  resolution  was  not 
invalidated  by  any  irregularity  in  service 
of  the  notices. 

Renshaw,  Q,C.,  replied. 

Kekewich,  J.,  after  holding  on  the 
facts  that  the  notice  threatening  forfeiture 
was  invalid,  as  claiming  interest  from  too 
early  a  date,  continued  :  That  would  get 
rid  of  the  forfeiture  part  of  the  case,  and 
so  far  as  that  is  concerned,  I  might  avoid 
dealing  with  the  second  question,  but  as 
the  same  point  arises  with  regard  to  the 
lien  I  must  deal  with  it.  The  question  is 
this  :  Before  this  notice  threatening  for- 
feiture, which  I  hold  to  be  bad  on  other 
grounds,  was  issued,  the  testator  was 
dead.  The  defendants  being  aware  of  his 
death  served  the  notice  by  a  registered 
letter  to  him  at  his  registered  address. 
They  also  took  the  precaution  of  serving 
a  notice  upon  the  executors.  The  notice 
to  the  executors  was  not  seriously  relied 
on,  and  the  question  is  whether  the  notice 
given  to  the  dead  member  was  sufficient. 
That  is  a  point  which  does  not  arise  for 
the  first  time,  but  there  is  little  authority 
with  regard  to  it,  though  I  think  there  is 
sufficient  for  my  purpose.  In  the  inter- 
pretation clause  of  these  articles  of  as- 
sociation there  is  an  interpretation  of  the 
word  "  member."  Now  as  there  is  a  dis- 
tinct definition  of  the  word  "  member  "  in 
the  Companies  Act,  1862,  s.  23, 1  cannot 
conceive  any  useful  object  in  attempting 
to  define  it  in  articles  of  association. 
However,  according  to  these  articles,  the 
word  **  member  "  does  not  mean  anything 
more  than  what  the  Act  of  Parliament  in 
effect  says — namely,  a  registered  holder  of 
shares  in  a  company,  l^e  person  who  is 
holding  the  share  is  registered  in  respect 
of  that  share.     He  is  on  the  register,  and 

(6)  62  L.  J.  Ch.  501 ;  [1893]  2  Ch.  311. 

(7)  34  L.  J.  Ch.  643;  2  Dr.  &  8.  521. 

(8)  66  L.  J.  Ch.  246 ;  [1897]  1  Ch.  361. 
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though  dead  he  continues  for  some  pur- 
poses to  be  a  member  through  his  estate, 
that  estate  being  represented  by  executors. 
The  practical  question  is  whether  he  can 
be  treated  as  a  member  for  the  purpose 
of  giving  such  a  notice  as  this.  Up  to  a 
certain  point  there  is  no  doubt  that  a 
notice  may  be  served  upon  a  deceased 
member.  It  is  settled  by  James  v.  Buena 
Ventura  Nitrate  Grounds  Syndicate^^  and 
other  authorities  that  for  many  pur- 
poses the  estate  of  a  deceased  shareholder 
is  entitled  to  the  privileges  and  subject  to 
the  liabilities  attaching  to  the  shares 
which  were  his  when  alive.  That  has 
been  much  pressed  on  me  in  reference  to 
this  particular  point,  but  it  seems  to  me 
to  go  a  very  little  way  indeed  towards 
deciding  it.  The  question  here  is  whether 
a  company  can  give  a  deceased  member 
notice  so  as  to  enable  them  to  forfeit  his 
shares  and  otherwise  impose  on  his  estate 
not  a  new  liability,  but  a  liability  arising 
out  of  the  articles  of  association.  Now 
the  Court  of  Appeal  in  New  Zealand  Gold 
Extraction  Co,  v.  Peacock,^  having  that 
point  before  them,  agreed  with  Mr.  Jus- 
tice Kennedy  in  recognising  the  advan- 
tage, from  the  commercial  and  business 
point  of  view,  of  holding  that  notice  to  a 
dead  man  was  good  if  there  was  nobody 
else  to  whom  the  notice  could  be  given — 
that  is  to  say,  if  the  company  did  not 
know  that  the  man  was  dead,  and  if  the 
notice  was  served  in  the  ordinary  course  of 
business.  Lord  Justice  Lindley  says: 
'*  The  articles  are  so  drawn  that  they  do 
not  provide  for  dead  men,  nor  for  notice 
to  dead  men,  nor  for  notice  to  anybody  in 
the  place  of  dead  men.  It  is  said  that  it 
is  part  of  the  bargain  between  the  share- 
holders and  the  company  that  if  a  member 
dies  and  the  company  are  going  on,  and 
have  no  notice  of  his  death,  his  estate 
cannot  be  called  upon  to  pay  calls.  On 
the  construction  of  the  articles,  I  think  it 
is  obvious  that  no  such  bargain  was  in- 
tended.'' Then,  adopting  a  suggestion  in 
Mr.  Buckley's  note  to  Table  A,  clause  12, 
his  Lordship  says  that  "  until  notice  of  his 
death  reaches  the  company  calls  may  be 
made  in  respect  of  his  shares  by  notice 
sent  to  his  registered  address  just  as  if 
he  were  still  a  member.  I  have  no  doubt 
at  all  that  that  is  the  true  construction  of 
the  articles.     In  order  not  to  make  these 


articles  absurd,  we  must  hold  that  a 
deceased  member  remains  a  member  until 
notice  is  given."  He  does  not  expressly  saj 
that  when  once  the  company  have  notice  of 
the  death  that  contention  is  no  longer 
tenable  and  cannot  be  adopted,  but  I  think 
it  is  implied  in  what  he  says.  And  what 
Lord  Justice  Lindley  leaves  unsaid.  Lord 
Justice  Davey  expressly  adds,  saying,  "  I 
do  not  think  that  if  they  had  notice  of  the 
death  of  the  member  they  could  rely  on 
service  upon  him  at  his  registered  place  of 
address,  and  nothing  that  wesay  in  this  case 
touches  that  question  ; "  and  a  little  fur- 
ther on :  "I  am  prepared  to  adopt  Mr. 
Buckley's  suggestion,  and  to  hold  that  a 
deceased  member  or  his  estate  remains  a 
member  for  the  purpose  of  the  articles  so 
long  as  his  name  remains  on  the  register 
without  notice  to  the  company  of  his 
death."  I  observe  that  in  a  previous  pas- 
sage he  says,  '*  It  is  the  duty  of  the  re- 
presentatives of  a  deceased  member  to  give 
notice  of  his  death  to  the  company  at  the 
earliest  possible  opportunity ;  and  if  they 
wish  thecompany  not  to  go  on  treating  him 
as  still  on  the  books,  it  is  the  duty  of  the 
executors  to  give  notice  to  the  company 
of  their  desire  to  become  members  in  his 
place."  I  am  not  quite  sure  that  I  appre- 
ciate the  full  meaning  of  that  proposition, 
and  there  are  some  practical  difficulties  in 
its  application ;  but  it  does  not  alter,  at 
any  rate,  what  he  says  in  the  other  pas- 
sages which  I  have  read,  and  I  take  it 
therefore  to  be  the  opinion  of  the  Court 
of  Appeal  that  when  once  the  company 
have  notice  of  the  death  of  a  member  they 
cannot  serve  notices  of  calls  on  him  so  as 
to  bind  his  estate.  This  case  was  both 
cited  and  commented  on  in  Jatnss  v. 
Buena  Ventura  Nitrate  Grounds  Standi- 
cate^^  where  the  point  was  again  discussed. 
Lord  Herschell  says :  "  It  is  no  doubt  the 
fact  that,  strictly  speaking,  although  llir. 
James's  name  was,  at  the  time  of  the 
resolution  of  April,  1893,  still  on  the 
register,  he  was  not,  being  dead,  a  member 
of  the  company.  It  seems  to  me,  how- 
ever, perfectly  clear  that  the  word 
'  member,'  as  used  in  some  of  the  articles 
of  the  company,  must  be  hdd  to  indode 
those  whose  names  are  on  the  register, 
though  they  are  no  longer  living."  That 
passage  has  been  quoted  to  me  as  an  opt- 
nion  expressed  by  Lord  Herschell  in  the 
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Court  of  Appeal,  that  a  deceased  member 
was  still  a  member  for  all  purposes,  but 
Lord  Herschell  expressly  limited  his  pro- 
position to  the  purposes  of  certain  articles. 
Lord  Justice  Kigby  deals  with  the  point 
in  this  way  :  "  The  liability  for  calls  exists 
notwithstanding  the  fact  that  the  required 
notice  cannot  effectually  be  given  to  a 
dead  man,  because  it  may  be  given  to  his 
representatives ;  though,  if  the  company 
is  not  aware  of  his  death,  notice  served  at 
his  registered  address  is  sufficient  when 
the  articles  provide  for  such  service  upon 
members,"  and  for  that  proposition  he 
cites  New  Zealand  Gold  Extraction  Co,  v. 
Peacock,'^  I  think,  therefore,  that  the 
Court  of  Appeal  in  deciding  James  v. 
Buena  Ventura  NitraAe  Grounds  Syndi- 
cate,^ did  not  intend  in  the  least  to 
depart  from  New  Zealand  Gold  Extraction 
Co,  V.  Peacock,^  but  that  they  adopted  it, 
and  I  therefore  take  those  two  decisions 
as  distinctly  saying  that  a  company  can< 
not  after  notice  of  the  death  of  a  member 
effectually  serve  a  notice  of  call  upon  him 
so  as  to  bind  his  estate,  and  the  same 
principle  must  apply  to  a  notice  prelimi- 
nary to  forfeiture.  In  this  case,  as  in 
many  others,  there  are  provisions  with 
regard  to  what  is  to  be  done  upon  the 
death  of  a  member  so  as  to  put  his 
executors  in  the  position  of  taking  or 
becoming  entitled  to  the  benefit  of 
his  shares.  The  difficulty,  of  course, 
always  is  that  if  there  is  any  liability 
attaching  to  them  the  executors  are  not 
disposed  to  become  members.  The  articles, 
therefore,  provide  that  they  may  if  they 
choose  do  so,  or  they  may  have  a  nominee 
registered.  That,  of  course,  is  done  by 
means  of  a  transfer.  The  nominee  may 
be  a  transferee  for  value,  or  possibly  he 
may  be  paid  for  taking  the  liability.  Mr. 
Buckley  in  his  comments  upon  Table  A, 
article  12,  points  out  the  necessity  for 
carrying  the  articles  further.  He  says  on 
page  497  of  the  7th  edition  of  his  book  : 
*'  To  escape  the  disadvantage  under  which 
the  company  is  thus  placed  in  having  for 
holders  of  its  shares  merely  representative 
members,  whose  liability  is  limited  by  the 
amount  of  the  assets  of  their  testator, 
provisions  have  been  commonly  intro- 
daoed  into  articles  of  association  putting 
upon  executors  a  pressure  either  to 
transfer  their  testator's  shares,  or  to  be- 


come in  their  own  persons  proprietors  in 
respect  of  them,  by  attaching  the  penalty 
of  forfeiture  to  a  neglect  to  do  either  one 
or  the  other  within  a  limited  time." 
According  to  my  recollection  the  Crown 
used  to  insist  on  a  special  clause  in  the 
articles  of  association  of  the  old  chartered 
companies  providing  that  the  executors 
must  come  in  within  a  certain  time,  and 
there  was  a  very  strong  power  given  to 
the  company  to  refuse  to  pay  any  divi- 
dend if  they  did  not  come  in.  If  they 
were  prosperous  companies  that  soon  had 
an  effect  upon  those  who  were  interested 
in  the  benefits  under  the  testator's  estate, 
but  there  is  no  such  clause  here,  and  as  feir 
as  I  am  aware  it  is  not  common  now  to 
insert  it.  That  no  doubt  places  the  com- 
pany in  a  difficulty.  They  cannot  call  on 
the  executors  to  come  in  and  take  the 
shares  themselves  or  transfer  them  to  a 
nominee,  and  they  cannot  give  a  notice  to 
the  dead  man.  I  cannot  help  that.  I 
think  it  would  be  a  very  bad  precedent  to 
say  that  because  a  company  are  brought 
to  a  deadlock  by  their  constitution  they 
can  give  notice  to  a  dead  man  after  notice 
of  his  death.  On  this  ground  I  think « 
the  notice  threatening  foifeiture  was  bad, 
as  well  as  upon  the  other  ground  with 
which  I  have  already  dealt. 

I  now  come  to  the  question  of  lien. 
The  testator  held  fully  paid  shares  which 
by  article  29  were  excepted  from  the  lien 
otherwise  given  to  the  company  for  a  sum 
due  from  the  shareholder,  and  it  has  been 
contended  that  article  29  was  in  the 
nature  of  a  contract  giving  the  testator 
an  advantage  of  which  he  will  not  be  de- 
prived by  a  special  resolution.  The  tes- 
tator was,  however,  under  a  liability  to 
have  the  articles  of  association  varied  by 
special  resolution,  and  I  think  that  Pepe 
V.  CUy  and  Suburban  Permanent  Buiid- 
ing  Society^  indirectly,  if  not  directly, 
shews  that  the  liability  to  have  any  article 
of  association  altered  by  a  special  resolu- 
tion cannot  be  got  rid  of  by  calHng  it  a 
contract.  It  is  an  integral  part  of  the 
contract  that  the  article  may  be  altered 
by  special  resolution,  and  I  feel  no  diffi- 
culty on  that  point.  But  the  notice  of 
the  meeting  at  which  the  special  resolu- 
tion was  passed  was  sent  to  the  testator 
after  the  defendants  knew  he  was  dead. 
Without  repeating  my  remarks  on  the 
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service  of  the  notice  threatening  forfeiture, 
I  hold  on  the  same  grounds  that  there 
was  no  effectual   service  of  this  notice. 
There  is,  however,  a  further  point  with 
regard  to  the  lien.     It  was    contended 
that  it  was  a  technical  point  without  any 
substance,  but  it  seems  to  me  that  there 
is  much   substance  in  it.     The  testator 
was  the  only  holder  of  fully  paid  shares, 
he  owed  the  defendants  a  considerable 
sum  in  respect  of  his  partly  paid  shares, 
and  obviously  the  only  object  of  passing 
this  special  resolution  was  to  enable  the 
defendants  by  means  of  a  lien  on  his  fully 
paid  shares  to  get  payment  of  what  was 
due  on  his  partly  paid  shares,  for  there 
were  no  other  holders  of  fully  paid  shares. 
It  seems  to  me,  therefore,  that  there  is  a 
good  deal  of  substance  in  the  question 
whether  the  defendants  could  in  that  way 
alter  the  articles  of  association  as  against 
this  dead  man.     I  will  not  express  a  de- 
finite   opinion    about    the   retrospective 
nature  of  this  resolution,  but  I  take  the 
liberty    of    saying    that    Lord    Justice 
Kigby's    remarks    in  James    v.     Buena 
Ventura  Nitrate  Grounds  Syndicate  **  com- 
mend themselves  if  not  to  my  common 
sense,  at   least  to  my  ordinary  views  of 
justice.     He  says,  "  even  if  this  were  not 
so,  no  majority  of  the  shareholders,  even 
by  special  resolution  purporting  to  alter 
the  regulations  of  the  company,  could  re- 
trospectively affect,  to  the  prejudice  of 
non- consenting  owners  of  paid-up  shares, 
the      rights     already      existing      under 
article  27."     That  part  of  the  case  has  not 
been  so  fully  argued,  and  as  it  might  give 
rise  to  some  further  consideration,  I  will 
not  decide  the  case  on  that  ground,  be- 
cause there  is  sufficient  for  my  purpose  on 
other  grounds ;  but  apart  from  the  very 
express  language  in  the  articles,  I  think 
it  would  be  unjust  to  hold  that  all  the 
other  members  of  a  company  can  meet 
together  and  say  not  only  that  the  articles 
of  association  shall  be  altered,  but  that 
the  fully  paid-up  shares  which  one  and 
only  one  member  holds  shall  be  liable  as 
from  a  certain  day  to  a  lien  to  secure  pay- 
ments to  the  company  of  a  debt  for  which 
to  that   moment    there    is  no  security. 
That  point  may  deserve  further  considera- 
tion, but  I  think  the  Court    ought    to 
struggle   to    prevent     such    injustice  if 


it  can  find  even  a  technical  ground  for 
doing  so. 


Solicitors — Kerly,  Son  &  Verden,  for  plaintiffs ; 
Mayo  &  Co.,  for  defendants. 

[aborted  by  A.  Chrdery,  £§q^ 
BarHstcr-at'  Law, 


[IN  THE  COURT  OF  APPEAL.] 
A.  L.  Smith,  L.J.  a 

RiGBY,  L. J.  I  S.     FROST    ANI> 

Vaughan  Williams,  L. J.  >  co.,  lim.,  In 
1899.  re. 

May  31.  J 

Company  —  FuMy  Paid-up  Shares  — 
Confirm4xtory  Contract  —  FUing  —  Con- 
sideration —  Sufficiency  of  Statement  — 
Compa/nies  Act,  1867  (30  ^  31  Ftcfc 
c,  131),  s.  25. 

A  corUractfor  the  sale  of  a  business  to  a 
company  for  a  sum  payable  in  fully  paid- 
up  shares^  filed  under  section  25  of  the 
Companies  Act,  1867,  is  suffieieTU  if  it 
states  generally  on  the  face  of  the  contract 
the  nature  of  the  considereUion  for  the 
issue  of  such  shares— for  example,  leasehold 
premises,  machinery  and  plant,  dec. — and 
su^h  a  contract  complies  with  the  require- 
m,ents  of  section  25,  although  in  order  to 
identify  the  particular  stibject-mcttter  of 
the  contract  reference  would  have  to  be 
made  to  a  prior  contract  which  had  not 
been  fled. 

Decision  of  Romer,  J.  (67  L.  J.  Ch- 
691  ;  [1898]  2  Oh.  556),  affirmed. 

Maynards,  Lim.,  In  re  (67  L.  J.  Oh. 
186 ;  [1898]  1  Ch.  515),  overruled. 

Appeal  from  a  judgment  of  Romer,  J. 
(reported  67  L.  J.  Ch.  691 ;  [1898]  2  Ch. 
566). 

By  an  agreement  made  on  October  7, 
1895,  between  S.  Frost,  as  vendor,  and 
W.  H.  Chandler,  as  trustee  on  behalf  of 
S.  Frost  &  Co.,  Lim.,  a  company  then 
aboat  to  be  formed,  the  respective  lease- 
hold shops,  messuages,  and  premises 
mentioned  in  the  schedule  thereto,  to- 
gether with  the  goodwill  of  the  several 
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bofiinesBes  carried  on  upon  the  premises, 
and  all  machinery,  plant,  horses,  vans, 
carts,  fixtures,  and  fittings  used  in  con- 
nection with  the  several  businesses,  were 
agreed  to  be  purchased  by  the  company 
for  20,000^.,  payable  to  the  vendor  half 
in  cash  and  hsJf  in  fully  paid-up  shares 
of  the  company.  The  agreement  also 
provided  that  the  proportions  of  the 
20,000/.  payable  in  cash  and  shares  re- 
spectively might  be  varied  by  the  sub- 
stitution of  other  classes  6r  amounts  of 
shares  of  the  company,  or  a  larger  or  less 
amount  of  cash  and  shares  respectively, 
as  the  directors  of  the  company  and  the 
vendor  might  afterwards  agree. 

On  October  9,  1895,  the  company  was 
duly  incorporated  with  a  capital  of 
100,000/.  in  shares  of  11.  each. 

By  an  agreement  made  on  October  21, 
1895,  between  Frost,  Chandler,  and  the 
company,  the  company  adopted  and  con- 
firmed the  agreement  of  October  7  made 
by  Frost  as  trustee  for  the  company ;  and 
the  agreement  further  made  provision  as 
to  the  mode  in  which  the  proportions  of 
the  purchase-money  of  20,000?.  were  to 
be  paid  to  the  vendor — namely,  by  allot- 
ment to  him,  or  as  he  should  direct,  of 
15,689  fully  paid-up  ordinaiy  shares  of 
1/.  each  ;  of  1,717  fully  paid-up  pre- 
ference shares  of  U,  each;  of  75  fully 
paid-up  founders'  shares  of  II.  each  ;  and 
by  the  payment  of  2,519/.  in  cash;  but 
before  any  of  the  fully  paid-up  shares 
were  issued,  a  proper  contract  was  to  be 
filed  with  the  Registrar  of  Joint-Stock 
Companies. 

By  an  agreement  of  November  18, 
1895,  made  between  Frost  and  the  com- 
pany, after  reciting  that  by  the  agree- 
ment of  October  7,  1895,  it  was  agreed 
that  the  vendor  should  sell  and  the  com- 
pany should  purchase  certain  leasehold 
messuages,  shops  and  premises,  and  that 
he  should  grant  to  the  company,  and  the 
company  would  accept,  the  lease  of  certain 
other  premises,  and  that  the  vendor 
should  sell  and  the  company  should  pur- 
chase all  the  goodwill  of  the  several 
businesses  carried  on  by  the  vendor  upon 
the  same  respective  premises,  together 
with  all  the  machinery,  plant,  horses, 
vans,  carts,  fixtures,  and  fittings  used  in 
connection  with  the  several  businesses 
Vol.  68.— Chan  c. 


as  therein  mentioned  ;  and  after  also 
reciting  the  formation  of  the  company 
and  the  agreement  of  October  21,  1895, 
it  was  agreed,  first,  that  the  agreement  of 
Noveml^r  18,  1895,  should  forthwith  be 
filed  with  the  Registrar  of  Joint-Stock 
Companies;  secondly,  that  the  company 
should  allot  to  the  vendor  or  his  nominees 
the  shares  referred  to  in  the  agreement  of 
October  21,  1895 ;  and  thirdly,  that  the 
vendor  should  accept  the  shares  in  full 
satisfaction  of  17,481/.,  the  portion  of 
the  purchase-money  of  20,000/.  which, 
under  the  recited  agreement  of  Octo- 
ber 21,  was  to  be  satisfied  by  the  allot- 
ment of  fully  paid-up  shares. 

On  November  21,  1895,  the  agreement 
of  November  18  was  duly  filed,  and  the 
above-mentioned  shares  were  allotted  as 
fully  paid  up,  and  issued  to  the  vendor 
and  to  his  nominees. 

The  agreement  of  November  18,  1895, 
was  the  only  document  filed ;  and  as  it  did 
not  contain  any  copy  of  the  schedule  to 
the  agreement  of  October  7,  1895,  or  any 
further  reference  to  the  property  com- 
prised therein,  a  question  arose  whether 
the  consideration  for  the  shares  was  suffi- 
ciently stated  within  section  25  of  the 
Companies  Act,  1867.^ 

A  motion  was  made  by  the  nominees  of 
the  vendor  for  the  rectification  of  the  list 
of  shareholders  by  the  removal  therefrom 
of  their  names,  upon  the  ground  that  they 
were  liable  to  pay  the  whole  amount  of 
the  shares  in  cash  by  reason  of  a  sufficient 
contract  not  having  been  filed. 

At  the  hearing  of  the  motion  evidence 
was  given  that  the  transaction  was  a  bona 
Jide  one  and  that  the  company  was  a 
solvent  one. 

Romer,  J.,  held  that  the  terms  of  sec- 
tion 25  of  the  Companies  Act,  1867,  had 
been  complied  with  by  reason  of  the  con- 
tract filed  shewing  on  the  face  of  it  the 
consideration. 

The  nominees  appealed. 

(1)  By  section  25  of  the  Companies  Act, 
1867  :  "  Every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued  and  to 
be  held  subject  to  the  payment  of  the  whole 
amomit  thereof  in  cash,  unless  the  same  shall 
have  been  otherwise  determined  by  a  contract 
dnly  made  in  writing,  and  filed  with  the 
Registrar  of  Joint- Stock  Companies  at  or  before 
the  issue  of  such  shares.*' 
2Q 
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T.  ff,  Caraon,  for  the  nominees. — ^Seo- 
tion  25  of  the  Act  of  1867  has  not  been 
complied  with  by  the  filing  of  the  agree- 
ment of  November  18 ;  and  snch  filing 
would  afford  no  protection  to  the  nominees, 
who  might  be  (Mdled  upon  to  pay  the  full 
amount  of  the  shares  in  cash  if,  for  in- 
stance, the  company  had  gone  into  liqui- 
dation. Section  25  requires  the  filing  of 
a  contract  which  determines  the  form  and 
mode  of  payment  for  shares  otherwise 
than  in  cash.  Almada  and  Tvrito  Co,^  In 
re  [1888],*  and  Ooregnm  Gold-Mining  Co. 
of  India  v.  Roper  [l892]  *  shew  that  the 
words  of  section  25, "  unless  the  same  shall 
have  been  otherwise  determined  by  a  con- 
tract in  writing,"  refer  to  the  mode  of 
payment.  Xaraekhoma  Exploring  and 
Froapeetmg  Sf/ndieate,  In  re  [l897],^  is  to 
the  same  effect.  The  agreement  of  No- 
vember 18  does  not  determine  the  form  or 
mode  of  payment.  The  mode  of  payment 
by  the  shares  is  determined  by  the  agree- 
ment of  October  21,  which  was  not  filed ; 
and  although  no  doubt  the  agreement 
which  was  filed  does  make  the  whole  trans- 
action clear,  yet  the  mere  addition  in 
that  document  of  the  number  of  shares 
to  be  taken  is  not  a  sufficient  compliance 
with  section  25.  Both  the  contracts  of 
October  21  and  November  18  ought  to 
have  been  filed — Palmer^s  Company  Pre- 
cedents  (7th  ed.).  Part  I.  pp.  185,  229, 
Maynarde^  Lim,^  In  re  [1898],^  Jackson  ^ 
<7o.,  In  re  [l898],®  and  Common  Petro- 
Uum  Engine  Co.,  In  re;  Eisner  and 
M^ Arthur's  Case  [i895j.^  It  is  not  suffi- 
cient to  merely  file  the  confirmatory  con- 
tract, and  the  text-book  writers  on  the 
practice  throw  some  doubt  on  the  validity 
of  filing  a  confirmatory  contract. 

Upon  the  question  whether  the  con- 
sideration was  sufficiently  stated  on  the 
face  of  the  contract  which  was  filed, 
Homer,  J.,  differed  from  the  view  taken 
by  Kekewich,  J.,  in  Maynards^  Lim,^  In 
rtf,^  which  was  a  similar  case.  The  object 
of  section  25  was  that  full  information 
should  be  given,  and  therefore  the  state- 
ment of  the  consideration  must  be  with 

(2)  57  L.  J.  Ch.  706 ;  38  Ch.  D.  415. 

(3)  61  L.  J.  Ch.  337 ;  [1892]  A.C.  125. 

(4)  66  L.  J.  Ch.  675;  [1897]  2  Ch.  451. 

(5)  67  L.  J.  Ch.  186 ;  [1898]  1  Ch.  515. 

(6)  Ante,  p.  190;  [1899]  1  Ch.  348. 

C7)  65  L.  J.  Ch.  76;  [1895]  2  Ch.  759,  766. 


some  degree  of  particularity.  The  mere' 
statement  in  the  agreement  of  Novem- 
ber 18  of  the  number  of  shares  allotted  to 
the  vendor  is  not  a  sufficient  compliance 
with  section  25 ;  the  document  ought  to 
have  shewn  with  a  certain  amount  of  par- 
ticularity the  consideration  for  the  issae 
of  the  shares — Karasikhoma  Exploring 
and  ProspecUng  Syndicate,  In  fv,^  and 
African  &old  Concessions  and  DevetopmaU 
Co,,  In  re  ;  Markham  and  Darter's  Cass 

[1899].® 

Howard  Spendey,  jun,f  &}r  the  com- 
pany, was  not  called  upon. 

A.  L.  Smith,  L.J. — This  is  an  appeal 
from  the  judgment  of  Mr.  Justice  Bomer, 
which  raises  the  question  whether  the 
agreement  of  November  18,  1895,  which 
was  filed,  comes  within  section  25  of  the 
Companies  Act,  1867,  so  as  to  get  rid  of 
any  necessity  for  the  full  amount  of  the 
shares  being  paid  up  in  cash.  What  is 
the  meaning  of  the  words  ''unless  the 
same "  in  section  25 1  Their  meaning  i? 
that  which  was  placed  upon  them  by  the 
House  of  Lords  in  Ooregum  Gold-Mining 
Co,  of  India  v.  Roper  ^ — namely,  "unless 
the  mode  of  payment  shall  have  been 
otherwise  determined  by  a  contract  made 
in  writing,  and  filed.''  It  is  said  that  the 
reel  contract  which  ought  to  have  been 
filed  is  the  contract  of  October  21, 1895, 
and  not  that  of  November  18,  1895. 
The  contract  of  October  21  was  not,  how- 
ever, the  final  contract,  because  a  proper 
contract  was  to  be  entered  into  for  the 
purpose  of  being  filed,  and  that  proper  and 
final  agreement  was  that  of  November  18. 
It  IB  beyond  all  question  that  either  Frost 
or  the  company  could  have  sued  on  the 
agreement  of  IS'ovember  18  for  damages 
or  for  specific  performance.  That  being 
so,  does  the  agreement  of  November  18 
determine  the  mode  of  payment  otherwise 
than  in  cash  ?  By  that  agreement  it  was 
provided,  to  put  it  shortly,  that  the  com- 
pany should  allot  to  the  vendor  or  his 
nominees  the  shares  referred  to  in  the 
agreement  of  October  21,  and  that  the 
vendor  should  accept  the  shares  in  fall 
satisfaction  of  17,4812.,  the  portion  of  the 
purchase-money  of  20,0002.  which  under 
the  redted  deed  of  October  21  was  to  be 

(8)  Ante,  p.  215;   [1899]   1  Ch.  414,  427, 
429. 
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satisfied  by  the  allotment  of  fully  paid-up 
shares.  That  appears  to  me  beyond  all 
question  to  detcnnnine  the  mode  of  pay- 
ment otherwise  than  in  cash,  and  that 
point  therefore  fisdls. 

Then  I  come  to  the  next  point.  It  is 
said  that  the  agreement  of  November  18 
does  not  shew  sufficiently  the  considera- 
tion, and  in  support  of  that  contention 
KaroBkhoma  Exj^oring  cmd  ProBpeoHng 
Syndicate,  In  re/  was  dted.  That  case 
turned  upon  an  agreement  which  did  not, 
in  my  opinion,  shew  any  consideration  at 
all,  because  it  merely  referred  to  an  earlier 
agreement  in  this  way — ''for  the  con- 
siderations therein  mentioned."  It  has 
been  said  that  to  constitute  a  contract  in 
writing  within  section  25  of  the  Com- 
panies Act,  1867,  the  consideration  must 
be  shewn.  I  agree,  but  in  the  cited  case 
the  contract  did  not  shew  any  considera- 
tion at  all.  The  agreement  of  Novem- 
ber 18  is  a  perfectly  good  and  valid  con- 
laract  between  the  parties.  Moreover,  it 
is  a  clear  and  intelligible  contract,  which 
on  the  face  of  it  shews  the  consideration 
moving  from  Frost  to  the  company  for  the 
shares  and  cash,  and  the  counter-con- 
sideration moving  £rom  the  company  to 
Frost.  It  was  next  said  that  the  con- 
sideration must  be  set  out  with  more 
^Mtrticularity  than  it  is  in  the  present 
case.  But  it  was  pointed  out  by  Mr. 
Justice  Bomer,  with  whose  judgment  I 
entirely  agree,  that  if  that  contention  be 
correct,  it  would  be  necessary  to  set  out 
in  the  agreement  the  numb^  of  horses, 
vans,  carts,  and  fixtures.  I  cannot  find 
anything  in  section  25  to  make  necessary 
such  particularity  as  to  the  statement  of 
the  consideration.  The  judgments  in  the 
decided  cases  appear  to  me  to  go  this 
length — ^that  the  particularity  in  the 
statement  of  the  consideration  need  only 
shew  the  nature  and  not  the  details  of  the 
consideration.  I  wish  to  point  out  that 
where  on  the  face  of  the  agreement  which 
is  filed  the  nature  of  the  consideration  is 
stated,  that  is  all  that  section  25  requires. 
I  therefore  agree  with  the  dedsion  of  Mr. 
Justice  Bomer  in  this  case,  and  not  with 
that  of  Mr.  Justice  Kekewich,  in  May- 
nmrde,  Lim,,  In  re,^  a  case  in  which  the 
point  now  raised  was  not  fully  argued. 
The  same  view  as  that  taken  by  Mr.  Jus- 
tice Bomer  was  also  taken  by  Mr.  Justice 


Wright  in  Markkam  and  Darter^s  Ccue.^ 
The  appeal  must  therefore  be  dismissed. 

BiGBY,  L  J. — I  am  entirely  of  the  same 
opinion.  I  cannot  doubt  but  that  the 
agreement  which  was  in  fisust  filed  was  the 
contract  between  the  parties.  It  appears 
to  me  to  be  dear  that  the  vendor  could 
have  taken  action  on  that  document  as  it 
stood  to  compel  the  company  to  transfer 
to  him  or  his  nominees  the  shares  which 
the  company  bind  themselves  to  transfer. 
It  would  be  no  defence  to  such  an  action 
to  set  up  a  prior  contract  to  that  sued 
upon.  Then,  with  regard  to  the  question 
as  to  the  statement  of  the  consideration, 
I  also  agree  that  it  is  essential  that  per- 
sons who  intend  to  deal  with  the  company 
should  have  some  idea  of,  or  reasonable 
information  given  to  them  as  to,  the 
nature  of  the  consideration  for  any  shares 
which  have  not  been  paid  for  in  cash  but 
which  have  been  issued  by  the  company 
as  fully  paid-up  sliares.  I  believe  that  to 
be  the  object  of  the  Act.  But  when  per- 
sons are  told  that  the  shares  are  issued  by 
the  company  in  respect  of  the  purchase  of 
leasehold  property  to  be  assigned  or  of 
leases  to  be  granted  in  respect  of  property 
where  the  vendor  was  carrying  on  his 
business,  and  for  the  goodwill  of  the  busi- 
ness and  the  stock-in-trade,  then  such 
persons  have  been  told  evexything  that 
can  be  expected,  and  they  would  know 
accurately  the  nature  of  the  consideration. 
To  hold  otherwise,  and  to  say  that  it  is 
necessary  to  state  the  consideration  by 
reciting  the  very  words  and  description 
contained  in  the  prior  document,  would  be 
to  say  that  the  document  which  is  to  be 
filed  under  section  25  must  shew  a  par- 
ticularity of  statement  which  is  in  no 
way  required  for  the  contract  itself.  A 
contract  for  the  sale  of  property,  which  is 
described  as  the  property  is  in  the  present 
case,  would,  in  my  opinion,  be  a  perfectly 
good  and  binding  contract,  even  though 
it  might  be  necessary  for  farther  enquiry 
to  be  made  in  order  to  identify  the  property. 
Looking,  in  this  case,  at  the  contract 
as  it  stands,  I  think  it  is  a  perfectly  good 
contract  and  one  which  shews  a  perfectly 
good  consideration  for  the  purchase-money. 
There  is  no  doubt  as  to  what  the  sum  of 
20,000/.  is  paid  for  by  the  company.  It  is 
therefore  unnecessary  to  insist  upon  the 
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original  contract  being  filed.  I  see  no 
reason  why  a  conOrmatory  contract  which 
honestly  and  fairly  sets  forth  those  terms 
of  the  original  contract,  which  it  is  im- 
portant for  persons  who  are  dealing  with 
the  company  to  know,  should  not  be  as 
good  a  contract  as  the  original  contract 
itself.  My  experience  is,  that  since  the 
passing  of  section  25  of  the  Act  of  1867  it 
has  always  been  the  practice  to  file,  not 
the  original  contract,  but  the  confirmatory 
contract,  and  although  some  text-writers 
doubt  whether  that  is  sufficient  to  satisfy 
the  section,  yet  their  doubts  cannot  out- 
weigh the  practice.  I  quite  agree  with 
the  judgment  of  Mr.  Justice  Romer,  and 
cannot  concur  in  the  contrary  view  taken 
by  Mr.  Justice  Kekewich  in  MaynardBj 
Lim,^  In  re,^  where  the  point  was  not 
fully  argued.  I  see  nothing  whatever  in 
Earaskhoma  Exploring  and  Prospecting 
St/ndiecUey  In  re,^  to  interfere  with  the 
view  which  we  have  taken.  That  the 
consideration  must  appear  on  the  face  of 
the  contract  is  not  in  dispute  at  all.  The 
appeal  must  therefore  be  dismissed. 

Vauohan  Williams,  L.J, — I  agree. 
Oases  arising  under  section  25  of  the 
Companies  Act,  1867,  are  rather  difficult 
to  decide.  The  difficulty  arises  not  only 
from  the  fact  that  the  section  is  not  very 
happily  worded,  but  also  from  the  facib 
that,  read  it  as  you  may,  hard  cases  are 
certain  to  arise  under  it,  and  the  result 
has  been  that  the  decisions  of  the  Courts 
with  reference  to  this  particuhir  section 
have  not  always  been  upon  exactly  the 
same  lines  or  upon  very  definite  lines. 
But,  difficult  as  the  section  itself  is  to 
construe,  it  is '  not  nearly  so  difficult  as 
it  is  to  reconcile  the  decisions  which  have 
been  given  upon  the  section.  I  do  not, 
however,  know  of  anything  in  those 
decisions  to  prevent  one  going  back  to 
the  words  of  the  Act  of  Parliament 
itself,  and  attempting  to  construe  the 
section  so  as  to  make  tolerably  plain 
and  defined  the  line  upon  the  side  of 
which  a  contract  must  fitll  so  that,  if  filed, 
it  may  comply  with  the  words  of  the  sec- 
tion. I  desire  for  myself  to  say  that  I 
do  not  quite  accept  the  suggestion  that 
the  word  "  determined  "  in  section  25  is 
used  in  its  popular  sense  or  that  there  is 
Anything  in  the  decision  in  Ooregum  Oold- 


Mining  Co,  of  India  v.  Boper^  or  in  any 
of  the  other  decided  cases  which  binds  me 
so  to  hold.  That  word  appears  to  me  to 
be  there  used  in  its  legal  sense,  and  to 
mean  there  must  be  a  contract  in  writing 
limiting  and  determining  the  obligation 
of  the  shareholders,  and  if  such  a  contract 
in  writing  is  not  to  be  found  registered, 
then  the  result,  by  the  terms  of  section  25, 
is  that  the  shares  are  to  be  taken  as  issued 
subject  to  the  payment  of  the  whole 
amount  of  the  same  in  cash.  I  wish  to 
point  out  that  section  25  does  not  say 
that  the  contract  which  is  to  be  filed  is 
necessarily  to  be  the  contract  between  the 
shareholders  and  the  company,  but  only  a 
contract  in  writing  in  respect  of  shares 
which  are  issued.  We  know  it  is  a  matter 
of  everyday  practice  for  a  contract  to  be 
made  between  a  vendor  and  a  company 
under  which  a  company,  in  consideration 
of  the  sale  of  property  to  it,  binds  itself 
to  issue  to  the  vendor  or  to  his  nominees 
fully  paid  shares  in  the  company  ;  and  if 
it  is  proved  that  shares  are  issued  to 
shareholders  under  and  by  virtue  of  that 
contract,  I  take  it  that  all  that  has  to  be 
done  under  section  25  is  to  file  that  con- 
tract, and  when  that  has  been  done  a 
contract  will  have  been  filed  under  whidi 
the  liability  of  the  shareholders  has  been 
determined  to  be  otherwise  than  by  pay- 
ment of  the  full  amount  of  the  shares  in 
cash.  But  although  that  may  be  so, 
that  does  not  exclude  the  case  where  the 
shareholder  enters  into  a  contract  with 
the  company  itself,  under  which  he  takes 
the  particular  shares  which  he  does  take; 
and  although  we  have  not  in  the  present 
case  to  decide  it,  I  cannot  myself  conceive 
any  case  in  which,  if  there  were  a  contract 
between  a  shareholder  and  the  company, 
that  contract  would  not  have  to  be  filed 
under  section  25.  If,  however,  that  con- 
tract is  filed,  then  the  question  most 
immediately  arise,  is  the  filing  of  that 
contract  alone  a  sufficient  compluinoe  with 
section  25 1  According  to  my  under- 
standing of  that  section,  and  the  construc- 
tion I  put  upon  it,  the  filing  of  that 
contract,  if  it  contains  all  that  is  neoessaiy 
for  the  constitution  of  a  contract,  may  and 
will  be  perfectly  sufficient  without  any 
filing  of  the  original  bargain  made  between 
the  company  and  the  vendor.  I  do  not 
myself  think  that  one  can  call  that  con- 
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tiacfc  a  oonfirmatory  contract  at  all.  It 
would  not  be  a  contract  between  the  same 
parties,  but  a  fresh  contract  between  the 
company  and  the  shareholder ;  and  to  my 
mind  the  whole  contract  between  the 
company  and  the  shareholder  would  not 
be  truly  stated  unless  the  document  set 
out  the  entire  contract.  If  there  is  no 
such  contract,  but  merely  an  allotment  of 
shares  under  the  original  contract  between 
the  company  and  the  vendor,  I  agree  that 
the  filing  of  the  original  contract  would 
be  sufficient.  Taking  the  judgments  in 
Karaakhoma  Exploring  and  Prospecting 
SyndicaUj  Inre^^  the  question,  in  every 
<!ase  where  there  is  a  written  contract 
between  the  company  and  a  shareholder, 
must  be  whether  that  contract  so  states 
all  the  terms  of  the  agreement  as  to  be  a 
contract  within  the  meaning  of  section  25. 
It  is  not  open  to  me  in  this  case  to  express 
.any  opinion  as  to  the  meaning  of  the 
words  •*  contract  duly  made  in  writing," 
because  I  am  bound  by  the  observations 
of  the  law  Lords  in  Ooregvm  Gold-Mining 
Co,  of  India  v.  Roper ^^  that  the  object  of 
the  section  was  that  information  should  be 
given  to  those  concerned — the  creditors  of 
the  company — to  enable  them  to  see 
what  the  company  had  in  fact  done  in 
respect  of  the  issue  of  shares  which 
have  not  been  paid  for  in  cash. 
That  being  so,  it  is  agreed  on 
all  hands  that  the  contract  which  is  filed 
must  set  out  the  consideration.  If  the 
particular  contract  in  this  case  be  looked 
aty  I  do  not  think  that  any  one  familiar 
with  the  decisions  upon  the  Statute  of 
Frauds  could  say  that  the  consideration 
is  not  sufficiently  stated  to  satisfy  that 
statute ;  but  it  does  not  necessarily  follow 
from  that  that  the  consideration  is  suffi- 
ciently stated  to  satisfy  this  section,  bear- 
ing in  mind  the  observations  which  were 
made  by  the  law  Lords  in  Ooregum  Gold- 
Mining  Co,  of  India  v,  Ropvr^^xA  which 
have  been  followed  again  and  again. 

With  regard  to  what  is  necessary  to 
satisfy  the  provisions  of  section  25, 1  will 
first  say  something  of  a  negative  character. 
It  is  not  a  sufficient  statement  of  the 
consideration  if  the  only  statement  is  such 
as  to  refer  one  to  some  other  contract  in 
which  the  consideration  will  be  found 
set  out.  Again,  another  negative  proposi- 
tion is  that  it  is  not  sufficient  to  say  that 


the  consideration  for  the  contract  is  the 
fact  that  another  contract  has  been 
entered  into;  sometimes  in  the  most 
carefully  drawn  contracts  one  finds  the 
consideration  sufficiently  stated  by  the 
mere  statement  that  a  contract  of  a  par- 
ticular date  has  been  entered  into  or  that 
a  contract  is  about  to  be  entered  into. 
That,  however,  is  not  enough  with 
reference  to  section  25,  because  in  both 
of  those  cases  the  consideration  moving 
to  the  company  is  not  stated  on  the  face  of 
the  document  which  is  filed  in  respect  of 
which  it  was  determined  that  the  payment 
for  the  shares  should  be  otherwise  than 
in  cash.  As  I  understand  the  section,  it 
is  sufficient  if  the  consideration  is  stated 
generally — ^that  is  to  say,  if  the  kind  or 
sort  of  consideration  is  sufficiently  clearly 
expressed ;  and  if  that  is  done,  then,  as 
was  decided  by  Mr.  Justice  Bomer  in 
the  present  case,  it  is  not  necessary  to 
state  it  with  particularity  or  to  state  it 
fully.  It  is  sufficient  to  state  generally 
the  nature  of  the  consideration. 

In  the  present  case,  if  the  document 
which  was  filed  had  only  contained  the 
statements  as  to  the  fact  of  what  was 
agreed  between  the  company  and  the 
vendor,  I  do  not  think  the  consideration 
would  have  been  sufficiently  stated ;  but, 
taken  together  with  the  recitals,  I  think 
that,  although  the  particulars  are  not 
stated,  yet  the  nature  of  the  consideration 
is  sufficiently  stated  in  the  very  document 
which  was  filed.  I  take  it  that  the 
decision  of  Mr.  Justice  Bomer  in  the 
present  case  was  to  the  efiect  that  it  is 
sufficient  if  the  contract  between  the 
company  and  the  shareholder  is  filed, 
provided  that  contract  states  not  only  the 
money  or  share  consideration  to  be  paid 
by  the  company,  but  also  what  the  com- 
pany is  to  get  for  such  payment,  and 
further  that  it  is  not  necessary  to  do  more 
than  state  generally  the  nature  of  the 
consideration. 

Appeal  dismissed. 

Solicitors — Edmonds  &  Batherford. 

IReported  by  W,  E,  Gordon,  Esq., 
EarrUter'Ot'Law, 
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March  29.  April  12.  ) 

Trade  Union — Interference  uoith  Work- 
mm—''  Watches  or  beeeta  "— "  Place  "— 
InterloctUory  Injunction — Conepiraey  and 
Protection  of  Property  Act,  1875  (38  cfe 
39  Vict.  c.  86),  8.  7,  aub-s.  4. 

There  is  nothing  in  the  Conspiracy  and 
Protection  of  Property  Act,  1876,  defining 
the  duration  of  the  ''watehirig  or  besetting'^ 
fohich  18  prohibited  by  section  7,  sub- 
section 4.  It  may  be  for  a  short  time  only, 
and  yet  be  an  offence  against  the  statute. 

Neither  is  there  anything  in  the  statute 
limiting  its  operation  to  places  habitually 
frequented  by  workmen.  *'  Place  "  ifidudes 
any  place  where  a  workman  happens  to 
he,  however  casually.  It  is  not  limited  to 
places  efusdem  generis  with  places  of  busi- 
ness  or  residence,  and  it  includes  puMie 
pHaces,  such  as  railway  stations  and  land- 
ing-stages. 

Lyons  v.  Wilkins  (65  L.  J.  Ch.  601  ; 
ante,  p.  146;  [1896]  1  Oh.  811;  [1899] 
1  Ch.  256)  followed. 

This  action,  as  constituted  by  amend- 
ment, was  brought  by  the  twenty-six 
members  of  the  Association  of  Master 
Carpenters  and  Joiners  at  Halifax  against 
Edward  Court,  the  president,  Herbert 
SutclifTe,  the  secretary,  and  Eobert  Bose, 
a  member  of  the  executive  committee  of 
the  Halifax  branch  of  the  Amalgamated 
Society  of  Carpenters  and  Joiners,  a  trade 
union  registered  under  the  Trade  Union 
Acts,  1871  and  1876, 

On  January  2,  1899,  there  commenced, 
and  at  the  time  of  the  present  proceed- 
ings there  still  continued,  a  strike  of  the 
journeymen  carpenters  and  joiners  at 
Halifax. 

To  replace  the  men  on  strike  the 
masters  brought  workmen  from  different 
places,  and  in  particular  from  Belfiist. 

These  last  were  procured  by  the  inter- 
vention of  a  Mr.  Forster,  who  on  Feb- 
ruary 20  sent  nine  men  by  steamer  to 
Fleetwood  and  thence  by  train  to  Hali&x, 
and  on  February  21  sent  thirteen  men  by 
the  same  route.  Previously  to  starting, 
each  of  these  men  signed  a  document 
whereby  he  purported  to  agree  to  proceed 


to  Halifax  and  to  work  there  at  a  specified 
rate  of  wages  for  twelve  months,  and  the 
masters'  union,  as  represented  by  Forster, 
purported  to  bind  themselves  to  find  work 
for  such  period. 

The  nine  men  arrived  at  Halifax  rail- 
way station  on  February  21,  and  were 
met  by  three  master  joiners.  The 
defendamt  Court  was  also  at  the  station, 
and  spoke  to  some  of  the  men  firom 
Belfkst,  and  informed  them  of  the  strike, 
and  in  the  result  only  two  of  the  nine, 
named  Torrens  and  McCord,  began  work 
in  Halifax. 

As  regards  the  thirteen  men,  they  were 
met  at  Fleetwood  on  the  arrival  of  the 
steamer  there  by  two  men  named  Thomas 
Walker  and  Albert  Wadsworth,  who 
acted  under  the  instructions  of  the  men's 
union,  and  had  come  provided  with 
money,  some  of  which  was  spent  in  pro- 
viding a  night's  lodging  for  some  of  the 
men,  and  railway  tickets  were  purchased 
for  some  who  were  induced  to  go  to  More- 
cambe  and  Glasgow  under  the  offer  of 
work  there,  instead  of  continuing  their 
journey  to  Hali&x.  In  the  result,  only 
four  out  of  the  thirteen  took  work  at 
Halifax. 

In  consequence  of  these  and  other  acts 
attributed  to  the  defendants,  this  action 
was  brought  and  a  notice  of  motion  given 
for  an  interlocutory  injunction  to  restrain 
the  defendants  from  watching  or  besetting, 
or  causing  to  be  watched  or  beset,  the 
landing-stage  at  Fleetwood,  or  the  railway 
station  at  Hali&x,  or  the  works  of  the 
plainti£&  or  any  of  them,  or  the  ap- 
proaches thereto,  or  the  place  of  residence 
of  any  workman  employed  by  or  proposing 
to  work  for  the  plaintiffs  or  any  of  them, 
for  the  purpose  of  persuading  or  other- 
wise preventing  persons  from  working  fot 
the  plaintiffs,  or  any  of  them,  or  for  any 
purpose  except  merely  to  obtain  or  com- 
municate information,  and  from  procuring 
any  persons  who  had  entered  into  con- 
tracts with  the  plaintiffs,  or  any  of  them, 
to  commit  a  breach  of  such  contracts. 

Upjohn,  Q.C.,  and  IL  J.  Parker,  fat  the 
plaintiffs. — ^There  has  been,  on  the  part  of 
the  defendants,  a  **  watching  or  besettiDg  " 
of  *'  places ''  within  the  meaning  of  me- 
tion  7  of  the  Conspinuy  and  Protection 


Digitized  by 


Google 


Tou  es.] 


CHANCEBY  DIVISION. 


661 


Chabnogk  v.  Court. 


of  Property  Act,  1875/  with  a  view  to 
compel  persons  to  abstain  from  doing 
what  they  have  a  legal  right  to  do — 
Lyons  v.  Wilkins  [l898j.^  It  is  a  statu- 
tory offence  for  which  the  wrongdoer  is 
liable  to  a  penalty  or  imprisonment.  A 
railway  station,  a  landing-stage,  a  coffee- 
room  (where  some  of  the  men  were  enter- 
tained), and  lodgings,  are  all  '* places'' 
within  the  purview  of  the  Act.  This  has 
not  been  a  case  of  merely  besetting  a  place 
for  the  purpose  of  giving  or  obtaining 
information. 

Further,  the  defendants  have  com- 
mitted a  common-law  offence  in  seducing 
the  men,  after  notice  of  their  contracts, 
from  the  masters'  service — Lumley  v.  6ye 
[1853],'  Botoen  v.  Hall  [issi],*  and  Temper- 
ion  V.  Russell  [1893V  These  cases  are 
untouched  by  the  decision  of  AUen  v. 
Flood  [1897].« 

The  plaintiffs  are  entitled  to  an  injunc- 
tion. 

Jenkins^  Q.C,  Godefroi^  and  TT.  Z. 
jSicAarcKf,  for  the  defendants. — ^The  motion, 
so  far  as  it  asks  for  an  injunction  against 
^'watching  or  besetting,"  should  be  dis- 
missed. There  is  no  evidence  that  the 
defendants  did  anything  more  than  '^  at- 

(1)  The  Conspiracy  and  Protection  of  Pro- 
perty Act,  1875,  s.  7,  enacts :  «*  Every  person  who, 
with  a  view  to  compel  any  other  person  to 
abstain  from  doing  or  to  do  any  act  which 
snch  other  person  has  a  legal  right  to  do  or 
abstain  from  doing,  wrongfally  and  without 
l^gal  authority,  1.  Uses  violence  to  or  intimi- 
dates such  other  person  or  his  wife  or  children, 
...  or  2.  Persistently  follows  snch  other  per- 
son about  from  place  to  place;  or  .  .  .4. 
Watches  or  besets  the  house  or  other  place  where 
such  other  person  resides,  or  works,  or  carries 
on  business,  or  happens  to  be,  or  the  approach 
to  such  house  or  place  .  .  .  shall,  on  conviction 
thereof  by  a  Court  of  summary  jurisdiction,  or 
on  indictment  ...  be  liable  to  pay  a  penalty 
not  exceeding  20Z.,  or  to  be  imprisoned  for  a 
term  not  exceeding  3  months,  with  or  without 
hard  labour.  Attending  at  or  near  the  house 
or  place  where  a  person  resides,  or  works,  or 
carries  on  business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place,  in  order  merely 
to  obtain  or  communicate  information,  shall  not 
be  deemed  a  watching  or  besetting  within  the 
meaning  of  this  section." 

(2)  65  L.  J.  Ch.  601;  ante,  p.  U6;  [1896] 
1  Ch.  811 ;  [18991  1  Ch.  256. 

(3)  22  L.  J.  Q.B.  463 ;  2  E.  &  B.  216. 

(4)  60  L.  J.  Q.B.  306  ;  6  Q.B.  D.  333. 

(5)  62  L.  J.  Q.B.  412 ;  [1893]  1  Q.B.  716. 

(6)  67  L.  J.  Q.B.  119 ;  [1898]  A.C.  1. 


tend  in  order  merely  to  obtain  or  com- 
municate information.''  A  railway  station 
or  other  public  place  is  not  a  ''  place " 
within  the  Act,  which  means  a  place 
ejusdem  generis  with  place  of  business  or 
residence.  The  Court  should  be  very 
slow,  as  in  libel  actions,  to  grant  an  inter- 
locutory injunction  in  such  a  case  as  the 
present. 

Upjohn^  <2.(7.,  in  reply. — ^The  injunction 
can  be  granted  in  the  form  of  Lyons  v. 
Wilkins.^ 

Cur.  adv,  vuU, 

Stisling,  J.  (after  stating  the  facts). — 
The  action  divides  itself  into  two  parts, 
one  liased  on  the  provisions  of  the  Con- 
spiracy and  Protection  of  Property  Act, 
1875,  s.  7,  the  other  on  the  doctrine  of 
the  common  law  as  defined  in  the  cases  of 
LunUey  v.  Gye,^  Bowen  v.  HaU^^  and 
Temperton  v.  Russell,^  The  two  points 
had  best  be  considered  separately. 

The  construction  of  the  statute  has 
been  considered  by  the  Court  of  Appeal 
in  the  recent  case  of  Lyons  v.  Wi^ns,^ 
That  case  decides  at  least  two  points — 
first,  that  watching  or  besetting  is  un- 
lawful within  the  meaning  of  section  7, 
sub'Section  4,  unless  it  is  '^  in  order  merely 
to  obtain  or  communicate  information  "  ; 
and  secondly,  that  watching  or  besetting 
a  house  or  other  place  where  workmei;i 
are  is  unlawful  if  done  in  order  to  compel 
a  master  to  do  or  abstain  from  doing  what 
he  has  a  legal  right  to  abstain  from  doing 
or  to  do.  Applying  the  law  thus  laid 
down  to  what  took  place  on  the  arrival  of 
the  steamer  at  Fleetwood,  I  think,  in  the 
first  place,  that  the  attendance  of  Walker 
and  Wadsworth  there  was  with  the  view 
to  deprive  the  masters  of  the  assistance  of 
the  workmen  brought  over  from  Ireland, 
and  so  compel  them  to  conduct  their 
business  in  accordance  with  the  views  of 
the  men.  Secondly,  I  think  that  their 
attendance  was  not  '*  in  order  merely  to 
obtain  or  communicate  information." 
Walker  and  Wadsworth  went  there  pro- 
vided with  money,  which  was  used  to 
send  the  Irish  workmen  to  other  places — 
namely,  IVforecambe  and  Glasgow.  I  can- 
not doubt  that  they  went  there  in  order 
to  hold  out  inducements  to  these  men  to 
go  elsewhere,  and  that  they  did  hold  out 
such  inducements ;  and  attending  to  hold 
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out  such  inducements  is,  in  my  opinion, 
not  within  the  proviso  at  the  end  of  sec- 
tion 7  of  the  statute. 

The  next  question  is  whether  the  case 
is  within  sub-section  4,  which  prohibits ' 
watching  or  besetting ''  the  house  or  other 
place  where  "  a  person  "  resides,  or  works, 
...  or  happens  to  be."  It  was  known 
or  suspected  that  workmen  would  arrive 
at  Fleetwood  by  steamer  on  February  22. 
Walker  and  Wadsworth  went  there  and 
awaited  the  arrival  of  the  steamer,  and 
then  entered  into  communications  with  the 
men  who  landed.  It  seems  to  me  that 
this  was  "  watching  or  besetting  "  a  place 
where  the  workmen  happened  to  be. 
There  is  nothing  in  the  statute  about  the 
duration  of  the  watch ;  it  may  be  for  a 
short  time,  as  appears  to  me  indicated  by 
the  word  "attending"  in  the  proviso. 
Nor  is  there  anything  in  the  statute,  in 
my  judgment,  to  limit  its  operation  to  a 
place  habitually  frequented  by  the  work- 
man, such  as  the  house  where  he  resides 
or  place  where  he  works  ;  on  the  contrary, 
the  words  "  place  where  he  happens  to  be  ** 
seem  to  me  to  embrace  any  place  where 
the  workman  is  found,  however  casually. 

Lastly,  are  the  defendants  liable  in 
respect  of  what  was  done  at  Fleetwood  ? 
None  of  them  was  personally  present; 
but  it  is  admitted  by  the  defendants  that 
Walker  and  Wadsworth  were  sent  by  the 
men's  union,  of  which  the  defendants  were 
prominent  officials.  Each  of  them  has 
made  an  affidavit ;  not  one  of  them  denies 
that  he  sanctioned  the  acts  of  Walker  and 
Wadsworth ;  and  the  defendant  Sutcliffe 
appears  to  me  to  admit  by  his  affidavit 
that  the  money  with  which  Walker  and 
Wadsworth  were  supplied  came  from  him. 
In  my  opinion,  what  was  done  at  Fleet- 
wood was  contrary  to  the  statute.  As 
regards  what  took  place  at  the  Halifax 
railway  station  on  February  21,  I  am 
unable  to  come  to  the  conclusion,  on  the 
evidence  before  me,  that  the  defendant 
Court  did  more  than  obtain  or  communi- 
cate information. 

As  regards  that  part  of  the  motion  which 
is  based  on  the  common  law — namely, 
that  a  person  who  wrongfully  and  mali- 
ciously or  (which  is  the  same  thing)  with 
notice  interrupts  the  relation  subsisting 
between  master  and  servant  by  procuring 


the  servant  to  depart  from  the  master's 
service,  or  by  harbouring  and  keeping  him 
as  servant  after  he  has  quitted  it,  and 
during  the  time  stipulated  for  as  the  period 
of  service,  whereby  the  master  is  injured^ 
commits  a  wrongful  act  for  which  he  is 
responsible  at  law  (see  per  Lord  Herschell 
in  Alien  v.  Flood  ®) — it  is  mainly  directed 
against  the  defendant  Court,  who  admits 
that  at  the  railway  station  Torrens  in- 
formed him  he  was  under  a  twelve  months^ 
agreement,  and  shewed  him  a  document. 
This  document  is  in  evidence,  but  it  is  so 
framed  that  it  is  not  easy  to  say  what  is 
the  true  e£fect  of  it.  It  may  be  only  a 
basis  for  a  future  agreement ;  or  possibly 
it  may  be  an  agreement.  If  it  is  the 
latter,  there  is  the  further  difficulty  that 
it  is  open  to  question  whether  Forster  had 
power  to  make  it  on  behalf  of  the  masters. 
However  this  may  be,  a  certain  number 
of  the  men  engaged  by  Forster  have  sworn 
that  they  were  not  informed  by  him  of 
the  strike,  and  knew  nothing  of  it  until 
the  &ct  was  communicated  by  Court  or 
the  representatives  of  the  men's  union ; 
and  that  in  consequence  of  such  commu- 
nication they  determined  not  to  work  at 
Halifax.  As  regards  others  who  did  go 
to  work  at  Haliluc  the  evidence  is  con- 
flicting. 

I  think,  on  the  whole,  that  the  injunc- 
tion ought  to  be  limited,  as  follows: 
''  From  watching  or  besetting  the  landing- 
stage  at  Fleetwood  or  any  other  place 
where  any  persons  or  person  employed  or 
about  to  be  employed  by  the  plainti^,  or 
any  of  them,  may  be  brought,  for  the  pur- 
pose of  inducing  such  persons  not  to  work 
for  the  plaint^s,  or  any  of  them,  or  for 
any  purpose  except  merely  to  obtain  or 
communicate  information." 


Solicitors— Helliwell,  Harby  &  Evershed,  agents 
for  Jubb,  Booth  &  Helliwell,  Halifax,  for 
plaintiffs ;  Fielder  &  Fielder,  agents  for  B. 
Wilkinson,  Halifax,  for  defendants. 

{^Reported  by  Arthur  Lawrence,  &ff 
Ba/rruter-at'Law, 
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1899.  >     VIDITZ  V.  o'eaoan. 

June  7,  U.       ) 

SeUlement^Female  Ivfami — Marriage 
Articles  —  Covenant  to  Settle  After-ao- 
quired  Property — Change  of  Domicil — 
Jiepudiation — Eeasonable  Time^Auatrian 
Law — RectificcUion. 

Ante-nupticU  articled  entered  into  accord- 
ing to  English  law  by  a  female  infant  will 
he  governed  by  English  law,  and  may  be 
affirmed  by  her  after  coming  of  age,  though 
■^  is  then  domiciled  in  a  foreign  country, 
and  the  affirmance  is  in  accordance  with 
English  law  only. 

Van  Grutten  v,  Digby  (32  L.  J.  Ch. 
179;  31  Beav.  661)  followed. 

An  infant's  contract  need  not  he  affirmed 
after  the  infant  comes  of  age  to  render  it 
good.  It  is  valid  until  disaffirmed,  and 
unless  repudiated  within  a  reasonable  time 
the  infant  is  absolutely  bound  by  it. 

Edwards  v.  Carter  (63  L.  J.  Ch.  100; 
[1893]  A.C.  360)  and  Hodson,  In  re ; 
Williams  v.  Knight  (63  L.  J.  Ch.  609; 
11894]  2  Ch.  4:21),  followed. 

The  decision  of  Jessel,  M.R.,  in  Smith r. 
Lucas  (18  Ch.  D.  531)  is  inconsistent  with 
the  decision  of  the  House  of  Lords  in 
Edwards  v.  Carter  (supra). 

There  is  no  inconsistency  between  Cooper 
V.  Cooper  (13  App.  Cas.  88)  and  Edwards 
r.  Carter  {supra),  •  «: 

Where  ante-nuptial  articles  provided  for 
the  settlement  of  the  wife's  after-acquired 
property,  exclusive  of  pecuniary  legacies, 
and  the  settlement  exeevied  after  marriage 
in  pursuance  of  the  articles  omitted  to 
qualify  the  covenant  to  settle  by  excluding 
such  pecuniary  legacies,  the  settlement  was 
rectified  so  as  to  correspond  with  the 
articles. 

The  plaintiff,  Mrs.  Viditz,  the  only 
child  of  an  Irish  peer,  was  at  the  age  of 
eighteen  married  to  Mr.  Yiditz,  who  was 
then  and  still  remained  a  domiciled 
Austrian.  The  marriage  took  place  in 
Switzerland.  Prior  to  the  marriage 
certain  marriage  articles,  dated  November 
24,  1864,  were  executed  at  Berne,  at  the 
British  Embassy,  between  the  plaintiff 
Mr.  Viditz  of  the  first  part,  Mrs.  Viditz 
Vol.  68.— Chakc. 


of  the  second  part,  certain  trustees  of  the 
third  part,  and  the  lady's  father  of  the 
fourth  part,  and  it  was  thereby  declared 
and  agreed,  and  Mr.  Viditz  covenanted 
with  the  trustees,  that  in  case  the  intended 
marriage  should  take  place  all  such 
personal  property  as  Mrs.  Viditz  was  then 
entitled  to  in  possession,  reversion,  re- 
mainder, or  expectancy,  and  also  all  such 
sums  of  money,  stocks,  funds,  or  other 
personal  property,  whether  in  possession, 
remainder,  or  expectancy,  as  might  at  any 
time  during  the  joint  lives  of  the  husband 
and  wife  come  to  the  lady  or  to  her  and 
her  husband  in  her  right  under  any  will, 
settlement,  or  by  gift  or  otherwise  (save 
and  except  pecuniary  legacies),  should  be 
assured  to  and  vested  in  the  trustees  upon 
the  usual  trusts  for  the  benefit  of  the  lady 
for  life  for  her  separate  use,  with  a 
restraint  upon  anticipation,  and  after  her 
death  upon  certain  trusts  for  the  issue  of 
the  marriage,  with  an  ultimate  trust  for 
the  father  absolutely.  The  articles  also 
contained  a  provision  empowering  the 
father  to  alter  and  vary  any  of  the  pro- 
visions, clauses,  matters,  or  things  therein 
contained,  and  to  add  or  supply  any  other 
provisions,  clauses,  matters,  or  things 
which  might  be  deemed  necessary  or 
proper.  These  articles  were  duly  executed 
by  the  lady,  who  attained  twenty-one  in 
1867. 

There  were  four  children  of  the 
marriage. 

In  1870,  on  the  death  of  the  lady's 
mother,  she  became  entitled  to  a  sum  of 
6,000Z.,  which  was  paid  over  to  the  trustees 
of  the  deed  of  1864  and  invested  in 
Consols. 

On  July  12,  1880,  a  deed  in  English 
form  was  executed  in  Paris,  and  it  pur- 
ported to  be  a  settlement  in  pursuance  of 
the  articles.  Mr.  and  Mrs.  Viditz  and 
the  trustees  and  her  father  were  parties. 
It  recited  the  investment  of  the  Consols 
and  declared  trusts  of  that  sum  similar,  so 
hx  as  material,  to  the  trusts  in  the 
articles,  and  it  contained  a  covenant  to 
settle  afber-aoquired  property  different 
from  the  covenant  in  the  articles,  inas- 
much as  pecuniary  legacies  were  not 
excepted. 

In   1882  the    &ther  died,    and  Mrs. 
Viditz  thereupon  became  entitled  in  pos- 
2B 
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4iession  to  a  sum  of  about  2,000^.,  which 
was  received  by  the  trustees  of  the  settle- 
ment and  invested.  The  two  sums  above 
mentioned  were  sums  to  which  Mrs. 
Viditz  was  at  the  date  of  her  marriage 
entitled  in  reversion  contingently  upon 
attaining  twenty-one.  The  &ther  by  his 
will  left  all  his  property  to  charity. 
Litigation  ensued,  and  Mrs.  Yiditz  sought 
to  set  aside  the  will.  The  result  was  that 
a  compromise  of  the  probate  action  was 
effected  in  March,  1884,  under  which  a 
sum  of  13,000Z.  was  to  be  settled  upon  her 
and  her  children,  and  a  sum  of  5,000/, 
was  to  be  paid  to  her.  No  part  of  this 
sum  had,  however,  been  received. 

In  1892  Mrs.  Viditz  became  entitled, 
under  the  will  of  an  aunt,  to  a  legacy  of 
2,000/.,  which  also  had  not  yet  been  re- 
ceived. In  the  same  year  the  trustees 
informed  Mrs.  Viditz  that  the  5,000/.  ex- 
pressed to  be  payable  to  her  under  the 
compromise  would  have  to  be  paid  to  the 
trustees  of  her  marriage  settlement.  This 
led  to  advice  being  taken,  and  on  Novem- 
ber 8,  1893,  a  document  was  executed  by 
Mr.  and  Mrs.  Viditz  in  Austria,  by  which 
they  purported  to  annul  and  put  an  end 
to  the  settlement.  It  was  proved  that 
according  to  Austrian  law  it  was  com- 
petent to  a  husband  and  wife  to  revoke  a 
marriage  contract,  notwithstanding  the 
birth  of  issue. 

The  plaintiffs,  Mr.  and  Mrs.  Viditz,  and 
others  now  asked  in  this  action  a  declara- 
tion that  the  settlement  created  by  the 
deeds  of.  1864  and  1880  had  been  got  rid 
of  by  the  transaction  of  1893,  or,  alterna- 
tively, they  asked  for  rectification  of  the 
settlement  so  far  as  it  went  beyond  the 
articles,  and  in  particular  they  asserted 
that  the  settlement,  if  binding  at  all,  was 
only  binding  to  the  extent  of  the  funds 
actually  in  the  hands  of  the  trustees,  and 
that  it  was  competent  to  the  lady  to  repu- 
diate the  settlement  so  far  as  the  5,000Z. 
and  the  legacy  of  2,000/.  were  concerned. 
Mrs.    Viditz    had    been    a    party    to 
appointments    of   new    trustees    of   the 
settlement,  and  also  had  exercised  a  power 
of  appointment  under  the  settlement  in 
fitvour  of  a  daughter. 

Eve^  Q.C.,  and  iV^.  Micklem,  for  the  plain- 
tiffs.— The  settlement  contained   in  the 


articles  of  1864,  and  the  deed  subsequently 
executed  in  1880,  in  pursuance  of  them, 
has  been  superseded  by  the  document 
executed  by  Mr.  and  Mrs.  Viditz,  while 
in  Austria  in  1893.  Mr.  and  Mrs.  Viditz 
were  at  that  date  domiciled  Austrians, 
and  it  was  competent  to  them  as  such,  by 
Austrian  law,  to  revoke  the  trusts  of  the 
settlement,  notwithstanding  there  might 
be  children  of  the  marriage  who  would  by 
English  law  take  interests  under  the  settle- 
ment. This  Mr.  and  Mrs.  Viditz  have 
done,  and  the  settlement  created  by  the 
deeds  of  1864  and  1880  must  therefore  be 
treated  as  annulled.  But,  irrespective  of 
any  express  annulment,  the  articles  and 
the  covenant  to  settle  after-acquired  pro- 
perty as  part  of  them,  are  not  binding  on 
Mrs.  Viditz.  She  was  an  infant  when  she 
signed  the  articles,  and  has  never  affirmed 
them  since  she  came  of  age,  or  only  to  the 
extent  of  the  sum  of  6,000/.  invested  in  Con- 
sols. Mrs.  Viditz  is  still  therefore  entitled 
to  elect  to  disaffirm  the  covenant  on  each 
occasion  when  fresh  property  comes  in — 
Smith  V.  Lficaa  [iSSlJ.^ 

[Cozens-Hardt,  J. — An  infant's  deed 
is  good  until  avoided — Bumaby  v.  Equ,it- 
able  Reversionary  Interest  Society  [isssl.*] 
No  doubt  that  is  so ;  but  Mrs.  Viditz, 
after  her  marriage  and  change  of  domicil, 
could  only  execute  a  deed  according  to  the 
law  of  her  new  domicil — that  is,  Austrian 
law ;  and  this  she  never  did. 

[Cozens-Hardy,  J. — Confirmation  need 
not  be  by  deed.] 

Not  necessarily;  but  if  the  infant 
affects  to  affirm  by  deed  the  deed  must 
be  in  accordance  with  the  law  of  the 
domicil — that  is,  in  this  case,  Austrian 
law — Cooper  v.  Cooper  [isss].' 

Personal  capacity  to  enter  into  any 
contract  depends  on  the  law  of  the 
domicil — Sottomayor  v.  DeBarroa  [1877].*] 
[Cozens-Hardy,  J. — That  decision  was 
reversed  on  appeal.*  The  affirmance  of  a 
contract  is  not  the  making  of  a  new  con- 
tract.] 

Affirmance  of  a  contract  must  in  effect 
be  a  new  contract,  and  the  capacity  to 

(1)  18  Ch.  D.  631. 

(2)  64  L.  J.  Ch.  466  ;  28  Ch.  D.  416. 

(3)  13  App.  Cas.  88. 

(4)  47L.J.  P.  23;  3  P.  D.  1. 

(5)  49  L.  J.  P.  1 ;  6  P.  D.  94. 
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contract  is  governed  by  the  law  of  domicil 
— Udny  V.  Udny  [l869]  ^  and  Harvey  v. 
Famie  [1882^7  Cooper  v.  Cooper^  is 
directly  in  point ;  and  see  the  observations 
of  Lord  Herschell  in  Seaton  v.  SetUon 
[1888].®  Van  GrtUtm  v.  Lighy  [l862]  ^  is 
treated  in  the  text-books  as  an  anomalous 
case — see  Dicey^a  Conflict  of  Law$^  p.  552, 
and  WeHlahe'a  Private  International  Law 
(3rd  ed.),  p.  71. 

[Cozens-Habdy,  J.,  referred  to  Dicey'e 
Conflict  of  Laws,  p.  653.] 

But  assuming  this  argument  not  to  be 
well  founded,  then  we  say  in  the  alterna- 
tive that  the  settlement  of  1880,  purport- 
ing to  made  in  pursuance  of  the  ante- 
nuptial articles  of  1864,  did  not  carry  out 
the  agreement  contained  in  the  articles, 
in  so  far  as  it  included  in  the  covenant  to 
settle  after-acquired  property  pecuniary 
legacies  which  had  been  lefb  free  by  the 
articles,  and  we  claim  rectification  to  this 
extent  of  the  settlement  of  1880.  The 
articles  coustituted  an  English  settlement, 
and  the  Court  will  model  the  trusts  of  the 
settlement  on  the  principles  of  English 
law  applicable  to  it — Van  Grutten  v. 
Digby,^  That  will  exclude  the  sum 
of  5,000Z.  obtained  by  Mrs.  Viditz  under 
the  compromise  and  the  2,000/.  legacy 
under  her  aunt's  will. 

ffttghee,  Q.C^  and  A.  E,  Ingpen,  for  the 
trustees  of  the  settlement. — The  action 
cannot  succeed  on  any  of  the  grounds  put 
forward.  The  settlement  of  1 880  carrying 
out  the  ante-nuptial  articles  must  be 
treated  as  an  English  contract  and 
governed  by  English  law.  The  acquisi- 
tion of  an  Austrian  domicil  by  Mrs. 
Viditz  is  for  this  purpose  immaterial. 
Then  as  to  the  point  of  in&ncy.  A  settle- 
ment voidable  on  the  ground  of  the 
settlor's  infancy  becomes  binding  on  the 
settlor  unless  disaffirmed  within  a  reason- 
able time  after  the  infant  attains  full  age 
— Eduxirda  v.  Ca/rter  [l893]  ^°  ;  and  this 
principle  applies  equally  to  the  case  of  a 
settlement  by  a  female  infant — Hodson, 
In  re;  WiUiama  v.  Knight  [l894]  "- 

(6)  L.  R.  1  H.L.  So.  441. 

(7)  62  L.  J.  P.  33;  8  App.  Caa.  43. 

(8)  57  L.  J.  Ch.  661 ;  13  App.  Gas.  61,  73. 

(9)  33  L.  J.  Ch.  179  ;  81  Beav.  661. 

(10)  63  L.  J.  Oh.  100 ;  [1893]  A.O.  360. 

(11)  63  L.  J.  Ch.  609;  [1894]  2  Ch.  421. 


also  Barrow  v.  Barrow  [l858],^*  Wilder  y. 
Figott  [1882],^'  and  Bumaby  v.  JSquitable 
Reversionary  Interest  Society,^  In  Mrs. 
Yiditz'  case  there  was  no  disafELrmance 
within  a  reasonable  time,  and  the  agree- 
ment for  settlement  embodied  in  the 
articles  must  therefore  be  treated  as  bind- 
ing on  her  and  also  the  deed  of  1880  made 
for  the  purpose  of  carrying  those  articles 
into  effect.  But  no  presumption  is  needed. 
On  the  ^Eicts  there  is  the  clearest  evidence 
of  affirmance  of  the  settlement  by  JSIrs. 
Viditz.  She  was  a  party  to  the  appoint- 
ment of  new  trustees,  and  she  also  in 
favour  of  her  daughter  exercised  the 
power  of  appointment  given  to  her  by  the 
settlement. 

(r.  2>.  Lynch,  for  other  defendants. 

JSvey  QJC,j  replied. 

Cur,  adv.  vtdt. 

June  14. — Cozens-Habdy,  J.,  stated 
the  facta,  and  referred  to  the  terms  of  the 
marriage  articles  of  1864,  and  continued : 
There  was  one  very  unusual  provision 
empowering  the  father  to  alter  and  vary 
any  of  the  provisions,  clauses,  matters,  or 
things  therein  contained,  and  to  add  or 
supply  any  other  provisions,  clauses, 
matters,  or  things  which  xnight  be  deemed 
necessary  or  proper.  This  could  not,  I 
think,  enable  the  father  to  enlarge  or  ex- 
tend the  scope  of  the  settlement  so  as  to 
bring  in  fresh  property.  These  articles 
were  duly  executed  by  the  lady,  who 
attained  twenty-one  in  1867.  The  settle- 
ment is  obviously  in  English  form,  and  I 
think  it  must  be  treated  by  me  as  a  good 
settlement  and  be  governed  by  English 
law  without  reference  to  the  formalities 
or  the  substantial  provisions  which  would 
have  been  required  either  by  the  law  of 
Austria  or  the  law  of  Switzerland — see 
Van  Grutten  v.  Dighy.^  In  that  case 
Sir  John  RomUly,  dealing  with  facts 
which  were  very  similar  to  those  in  the 
present  case,  says,  *'  I  hold  it  to  be  the 
law  of  this  country,  that  if  a  foreigner 
and  Englishwoman  make  an  express  con- 
tract previous  to  marriage,  and  if  on  the 
faith  of  that  contract  the  marriage  after- 
wards takes  place,  and  if  the  contract  re- 
lates to  the  regulation  of  property  within 

(12)  27  L.  J.  Ch.  678 ;  4  K.  &  J.  409. 

(13)  62  L.  J.  Ch.  141 ;  22  Ch.  D.  263. 
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the  jurisdiction  and  subject  to  the  laws  of 
this  country,  then  and  in  that  case  this 
Court  will  administer  the  law  on  the 
subject,  as  if  the  whole  matter  were  to  be 
regulated  by  English  law."  Again,  he 
says,  *^  the  settlement  of  the  9th  of  August 
is  not  a  valid  French  contract  of  marriage, 
but  it  may  be  valid  and  binding  on  the 
parties  to  it,  as  a  contract  entered  into  for 
value  relating  to  and  affecting  property  in 
England,  if  the  effect  of  the  provisions  of 
that  contract  be  that  the  subject  matter  of 
it  is  to  be  regulated  by  English  laws." 
And  again  he  says,  "  But  assuming  that 
the  settlement  is  not  and  never  could  have 
been  valid  in  France,  I  am  of  opinion  that 
the  provisions  of  the  settlement  itself  and 
the  evidence  I  have  referred  to  establish, 
that  the  contract  was,  that  this  property 
should  not  be  subject  to  French  law,  but 
that  it  should  be  subject  to  English  law 
and  governed  accordingly." 

[His  Lordship  then  stated  the  remain- 
ing facts,  and  continued  :J 

The  first  question  which  arises  for  my 
decision  is  this :  What  was  the  effect  of 
the  deed  of  1864  executed  by  Mrs.  Yiditz 
while  a  spinster  and  a  minor  t  So  &r  as 
I  am  concerned,  this  is  settled  by  autho- 
rity which  is  binding  upon  me.  In 
Edwards  v.  Carter  ^^  it  was  decided  by 
the  House  of  Lords  that  a  covenant  in 
a  marriage  settlement  by  a  male  infant 
is  voidable  and  not  void,  that  it  is  not 
necessary  to  shew  ratification  or  confirma- 
tion by  the  infant  after  attaining  majority, 
and  that  unless  he  repudiates  within  a 
reasonable  time  he  is  absolutely  bound. 
In  Jlodson,  In  re,^^  Mr.  Justice  Chitty 
applied  this  doctrine  to  the  case  of  a 
<;ovenant  by  a  female  infant.  In  the 
present  case  it  is  clear  that,  if  actual  in- 
tention to  ratify  or  confirm  was  necessary 
— although  I  hold  it  to  be  unnecessary — 
«uch  intention  is  abundantly  proved.  In 
my  judgment,  it  is  wholly  unnecessary  to 
consider  whether,  according  to  the  law  of 
Austria,  Mrs.  Yiditz  could  have  made  a 
new  disposition  of  her  property  at  the 
time  when  she  ratified  and  confirmed. 
The  question  is.  Was  there  repudiation 
within  a  reasonable  time  ?  and  not,  Has 
there  been  ratification  or  confirmation) 
To  the  extent,  therefore,  of  the  sums  of 
money  received  by  the  trustees  in  1870 


and  1882, 1  think  the  settlement  of  1864 
is  binding,  and  the  attempted  revocation 
in  1893  is  inoperative. 

It  remains  to  consider  whether  the 
5,000^.  payable  under  the  compromise 
and  the  legacy  under  the  will  of  1892 
are,  or  whether  either  of  them  is,  bound 
by  the  settlement.  As  to  the  5,0002.,  it 
is  urged  that  Sir  G.  Jessel  in  Smith  v. 
Lucas  ^  held  that  the  right  to  repudiate 
exists  during  the  coverture,  and  may  be 
exercised  from  time  to  time  in  respect  of 
any  property  which  may  fall  in.  But  this 
seems  to  me  to  be  inconsistent  with  the 
decision  of  the  House  of  Lords  in  Edwardi 
V.  Carter  ^^ — ^see  especially  the  observa- 
tions of  Lord  Herschell  at  p.  365.  It  is 
not  a  covenant  by  an  infant  married 
woman,  which  would  be  void — Seaton  v. 
Seaton^ — ^but  a  covenant  by  an  infant 
spinster,  which  is  no  longer  voidable.  I 
must  treat  the  case  just  as  if  the  lady  had 
attained  twenty-one  when  she  executed 
the  articles.  I  am  not  sure  that  it  is 
necessary  to  add  that,  according  to  Austrian 
law,  Mrs.  Yiditz  has  absolute  power  to 
dispose  of  all  her  property,  notwithstanding 
coverture.  I  prefer  to  treat  the  5,000f. 
as  bound  in  equity  by  the  covenant  in  the 
deed  of  1864.  Reliance  was  placed  by 
counsel  for  the  plaintiffs  on  the  case  of 
Cooper  V.  Cooper,^  and  especially  upon  a 
passage  in  the  judgment  of  Lord  Watson  at 
p.  1 06.  In  that  case  an  Irish  lady,  while  an 
infiint,  was  married  in  Dublin  to  a  Scotch- 
man. A  deed  wasexecuted  by  her  in  1846  by 
which  the  husband  covenanted  to  pay  her 
80/.  a  year,  in  the  event  of  her  surviving 
him,  during  life,  and  by  which  she  accepted 
that  provision  in  full  satisfiEUstion  of  all 
terce  of  lands,  half  or  third  of  movables, 
and  every  other  thing  that  she  jure  reUda 
or  otherwise  could  ask,  claim,  or  donand 
from  the  husband  in  case  she  should  sur- 
vive him.  On  the  husband's  death  the 
widow  sought  to  reduce  the  contract  of 
1846;  and  it  was  held  by  the  House  of 
Lords  that  she  was  entitled  to  this  relief. 
It  is  to  be  observed  that  this  was  not  a 
contract  disposing  of  her  property,  and 
probably  was  not  a  contract  for  her  benefit, 
and  that  it  may  well  have  been  held  that 
it  was  time  enough  for  her  to  repudiate 
when  her  husband  had  died,  for,  had  she 
predeceased  him,  there  would  have  been 
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nothing  to  repudiate.  Lord  Watson  says : 
''I  agree  with  your  Lordships  that  the 
discharge  which  she  seeks  to  set  aside 
cannot  stand  in  the  way  of  her  claiming 
her  legal  rights  as  a  Scotch  widow.  The 
rule  seems  to  be  clear  that  an  infant 
cannot,  during  minority,  effectually  sub- 
ject herself  to  any  contractual  obligation 
which  cannot  be  shewn  to  have  been  for 
her  benefit.  She  may  ratify  the  contract, 
after  attaining  majority,  and  so  become 
liable  to  implement  it,  but,  in  the  circum- 
stances of  the  present  case,  any  such 
ratification  of  the  contract  would,  accord- 
ing to  the  law  of  Scotland,  have  been 
revocable  by  her  as  a  donation  inter  virum 
et  uxoremJ^  These  observations  may  have 
had  reference  to  a  transaction  between 
the  husband  and  wife  in  1863,  but  in  any 
event  they  were  not  necessary  for  the 
decision  of  the  case.  As  Lord  Macnaghten 
observed  at  p.  108 :  "  Prima  facie,  there- 
fore, Mrs.  Cooper  was  not  bound  by  the 
settlement  in  question.  Prima  facie  it 
was  voidable  by  her.  And  she  has  elected 
to  avoid  it.  It  is  not  alleged  that  she  has 
done  any  act  to  confirm  it  if  not  binding 
upon  her  at  the  time  of  its  execution.^' 

I  do  not  think  there  is  any  inconsistency 
between  Cooper  v.  Cooper  *  and  Edwards 
V.  CarterJ^  I  may  add  that  Lord  Watson 
was  a  party  to  the  decision  in  Edioarda  v. 
Carter ^^  As  to  the  legacy,  different  con- 
siderations apply.  It  is  expressly  excepted 
from  the  covenant  to  settle  after-acquired 
property  in  the  articles  of  1864.  It  is 
only  covered  by  the  wider  covenant  in  the 
settlement  of  1880.  At  that  date  Mrs. 
Viditz  was  a  married  woman.  The  deed 
of  1880  was  invalid  according  to  Austrian 
law  and  according  to  French  law.  And 
according  to  the  law  of  England  at  that 
date  it  was  also  inoperative  as  to  future 
separate  estate.  The  deed  of  1880  goes 
beyond  the  articles  of  1864  in  a  material 
respect.  Bectification  was  asked  at  the 
Bar,  though  this  relief  is  not  distinctly 
included  in  the  claim.  I  do  not  under- 
stand that,  assuming  the  articles  of  1864 
to  bind  Mrs.  Viditz,  any  objection  is 
raised  to  the  terms  of  the  deed  of  1880 
except  in  respect  of  the  covenant.  I 
therefore  propose  to  rectify  the  settlement 
of  1880  by  expressly  excluding  all  pecu- 
niary ■ 
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I  think  I  shall  be  justified  in  directing 
the  trustees  to  pay  the  costs  of  the  plain- 
tiffs as  between  solicitor  and  client,  and 
to  retain  their  own  costs  and  costs,  charges, 
and  expenses  properly  incurred  out  of  the 
trust  estate  standing  in  their  names. 


Solicitors — Eearsej,  Hawes  k,  Walsh,  for  plain- 
tiffs ;  Blonnt,  Lynch  k,  Petre,  for  defendants. 

lUeparted  by  W.  Iviiney  Cooh,  Eiq, 
BaTritteT'Ot'Law, 


[IN  THE  HOUSE  OP  LORDS.] 

'  BATT  AND  CO.  V.   DUKXETT   AND 

1899.      J        OTHERS  AND  THE  C0MPTB0I«- 

June  16.    I        LEa-GBNERAL     OF     PATENTS, 

^      DESIGNS,  AND  TRADE  MARKS.* 

Trade  Mark — User — Intention  to  Use — 
Registration — Bectification. 

No  one  can  properly  register  or  retain 
on  the  register  a  trade  mark  for  goods  in 
which  he  does  not  deal  and  has  not,  at  the 
time  of  registration,  some  definite  intention 
to  deal. 

Decision  of  the  Court  op  Appeal 
(67  L.  J.  Ch.  576;  [1898]  2  Ch.  432) 
affirmsd. 

Appeal  from  a  decision  of  the  Court  of 
Appeal,  dated  July  22,  1898  (67  L.  J. 
Ch.  576 ;  [1898]  2  Ch.  432),  affirming  an 
order  of  Eomer,  J. 

The  appellants  were  general  exporters 
and  dealers  on  a  large  scale  carrying  on 
business  in  the  City  of  London,  and  the 
principal,  and  for  a  long  time  the  only, 
partner  in  the  firm  was  Mr.  Gustay 
Adolph  Kottgen. 

On  September  4,  1897,  the  respondents 
lodged  an  application  (numbered  297,307) 
with  the  Comptroller  to  have  the  device 
hereinafter  mentioned  registered  as  a 
trade  mark  under  the  said  Acts  in  class  42, 

*  Coram,  The  Loid  Chancellor  (Earl  of  Hals- 
bniy),  Lord  Macnaghten,  Lord  Morris,  and 
Lord  Shand. 
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in  respect  of  oats.  The  device  oonsisted 
of  twomngs  of' ft  yellow  or  golden^ued 
'butterfly,  foncifally  ornamented  and  not 
drawn  from  nature,  and  attached  in  an 
upright  position  to  the  sheath  of  an  oat. 
Under  the  Trade  Mark  Rules,  class  42 
consisted  of  a  number  of  enumerated 
''  substances  used  as  food  or  as  ingredients 
in  food."  On  November  8,  1897,  the 
Comptroller  informed  Messrs.  Horn,  Son 
&  Co.  (who  were  acting  as  agents  for  the 
respondents  in  the  application),  by  letter 
of  that  date,  that  the  application  was 
refused  on  the  ground  of  there  being  upon 
the  register  of  trade  marks  two  ti^e 
maxks  numbered  respectively  27,850  and 
72,790,  which  in  effect  consisted  of  the 
device  of  a  butterfly,  and  which  had  been 
registered  by  the  appellants  in  the  years 
1882  and  1888  respectively  in  class  42  for 
**  substances  used  as  food  or  as  ingredients 
in  food."  On  December  11,  1897,  the 
respondents  served  upon  the  appellants 
and  the  Comptroller  notice  of  motion  for 
the  purpose  of  having  the  register  of 
trade  marks  rectified  by  the  removal 
therefrom  of  the  appellants'  said  two  trade 
marks.  On  April  19,  20,  and  21,  1898, 
the  motion  was  heard  before  Romer,  J., 
who  found  the  fietcts  of  the  case  as  follows, 
namely :  First,  that  there  was  no  real 
user  of  the  appellants'  said  trade  marks 
at  any  time  prior  to  the  registration 
thereof;  secondly,  that  there  had  been 
no  real  user  of  the  said  trade  nuirks 
since  the  registration  thereof  in  respect 
of  any  of  the  articles  in  class  42 ;  and 
thirdly,  that  at  the  dates  of  the  regi- 
stration of  the  said  trade  marks  there  was 
no  bona  fidt  intention  on  the  part  of 
the  appellants  to  use  the  same  in  respect 
of  any  of  the  goods  in  class  42.  Upon 
these  findings  of  &ct  Romer,  J.,  decided 
that  the  registration  of  the  appellants' 
trade  marks  was  wrong,  and  ordered  that 
the  register  of  trade  marks  should  be 
rectified  by  expunging  therefrom  the  said 
two  trade  marks.  His  decision  was 
affirmed  by  the  Court  of  Appeal  (Lindley, 
M.R.,and  Chitty,L.J.,  and  Collins,  L.J.). 

LtceU,  Q,C,^  and  Sebastian^  for  the 
appellants. — All  the  statutory  provisions 
have  been  complied  with,  and  the  marks, 
having  once  been  properly  registered,  are 


entitled  to  remain.  Neil&er  the  Act  cf 
1883  nor  that  of  1888  imposes  as  a  con- 
dition precedent  of  registration  actual 
user,  or  makes  user  after  registiration  a 
condition  of  the  marks  remaining  on  the 
register. 

[The  Lord  Chancellor  (Earl  of 
Halbbury).— ^Is  there  copyright  in  a  trade 
mark  %  Can  a  man  indefinitely — say,  for 
forty  years — keep  a  mark  registered  which 
he  does  not  use  1} 

The  mark  is  the  property  of  the 
registered  owner,  and  there  is  nothing  in 
the  legislation  which  makes  non-user  a 
ground  for  removal.  If  the  owner  has  a 
business  in  which  the  mark  may  be  used 
he  is  entitled  to  keep  it  on  the  register. 
The  Courts  below  drew  wrong  inferences 
from  the  evidence.  The  registration  having 
been  regular  and  operative,  the  respondents 
are  not  entitled  to  have  the  marks  ex- 
punged in  order  to  register  similar  marks 
of  their  own  for  goods  in  which  they  have 
only  dealt  for  a  veiy  short  time,  if  at  all. 
The  marks  were  originally  registered  with 
the  full  intention  of  using  them,  and  the 
Court  had  no  jurisdiction  to  order  their 
removal. 

NwilUy  Q,C,,  and  Austen-CaHmdl,  for 
the  respondents,  were  not  heard. 

The  Lord  Chancellor  (Earl  of  Hais- 
bury). — Whatever  may  be  the  ultimate 
decision  on  the  abstract  proposition  as  to 
whether  or  not  there  can  be  a  keeping 
back  for  a  long  time  of  a  trade  mark 
which  originally  was  bona  fide  intended 
to  be  used,  but  which  from  accident  or 
some  other  cause  has  not  been  used,  I 
purpose  giving  no  opinion  upon  it  at 
present — for  this  reason,  that  it  does  not 
arise  in  this  case. 

Here  is  a  gentleman  who  for  seventeen 
years  has  been  in  possession  of  a  trade 
mark.  There  axe  a  variety  of  circum- 
stances which  can  be  suggested — ^thatit 
was  needed  for  the  purpose  of  trading 
under  a  particular  form  of  mark,  and  so 
protecting  the  trade  which  he  had  eitiier 
begun  or  intended  to  begin,  or  that  he 
was  disposed  to  register  any  numb^  of 
trade  marks  for  the  purpose  of  vending 
them  to  others  to  whom  they  might  appear 
as  pleasant  and  attractive  trade  marks. 
Again,  as  to  that  I  propose  to  say  nothing. 
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because,  although  oerikainly  I  a,m  not  with-i 
out  an  impression  on  the  subject,  it  may 
be  that  the  irritability  which  pounsel  for 
the  appellant  has  attributed  to  his  client 
put  lum  at  a  disadv^itage,  and  that  he 
did  not  give  sufficient  explanation  of  cir- 
cumstances which  certainly  would  snggetst 
he  was  a  dealer  in  trade  marks,  and  not  a 
dealer  in,  say,  rice. 

fie  thfl^  as  it  may,  the  question  we  have 
to  deal  with  is  whether  we  are  prepared 
to  disagree,  as  a  matter  of  fact,  with  the 
learned  Judges,  one  of  whom  saw  and 
heard  the  witness,  and  has  recorded  his 
opinion  in  plain  terms  that  the  witness 
was  unsatisfaotoiy,  and  that  he  did  not 
xely  on  any  of  those  vague  statements 
which  he  made.  The  learned  Judge  drew 
the  inference  which  he  expressly  states — 
namely,  that  in  his  view  there  was  not  a , 
bona  fide  intention  to  trade  at  aJl,  and  that 
the  trade  mark  ought  to  be  erased  accord- 
ingly. The  Court  of  Appeal—giving,  as 
they  ought  to  do,  weight  to  the  learned 
Judge  who  in  dealing  with  a  matter  of 
fact  has  seen  and  heara  the  only  witness 
who  was  put  forward  to  give  evidence  on 
the  matter  which  alone  was  relevant  to 
the  cause,  and  I  think  concurring  with 
the  general  view  of  Mr.  Justice  Homer  in. 
what  he  had  said  about  the  witness — came 
to  the  same  conclusion;  and  the  only 
question  for  your  Lordships  is  whether 
we  are  going  to  disagree  with  the  Court 
of  App^  and  the  learned  Judge  who  saw 
and  heard  the  witness.  For  my  own  part 
I  entirely  concur  with  the  judgment  they 
formed ;  and  I  think,  even  without  the 
advantage  of  seeing  and  hearing  the  wit- 
ness, I  should  come  to  the  same  conclusion 
on  the  shorthand-writer's  note  of  the  evi- 
dence. But,  as  I  say,  it  is  enough  for  me 
to  say  that,  considering  the  advantage  the 
learned  Judge  had  in  seeing  the  witness, 
even  if  I  did  not  follow  him,  as  I  certainly 
do,  in  point  of  &ct,  I  should  hesitate  to 
differ  from  him.  He  had  a  better  oppor- 
tunity of  forming  a  judgment  than  I  can 
possibly  have. 

When  once  the  fact  is  arrived  at  that  the 
witness  upon  whom  the  affirmative  lay  was 
not  to  be  relied  on,  and  absolutely  declined 
to  answer  questions  or  be  cross-examined 
upon  the  matter  he  was  called  upon  to 
explain,  I  am  of  opinion  that  no  Court  of 


law  could  act  on  the  evidence  of  such  a 
witness. 

Under  these  circumstances  I  move  your 
Lordships  that  this  appeal  be  dismissed 
with  costs. 

LoBD  Macnaqhten,  Lord  Mobbis,  and 
LoBD  Shanp  concurred. 

Appeal  diamissei. 


Solicitors— Shepheards  Sc  Walters,  for  af^el* 
lants ;  Mann  4t  Taylor,  for  respondents. 

[Reported  hy  J.  Eyre  TJumptor^^  Esq^ 
Barriiter'at'Zaw. 


Btbne,  J 

1899 
June  16, 
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JOHNSTONE  AND  OTHXBS  V. 
CEOMPTON  AND  CO.,  MM.] 


Landlord  and  Tenant — Lease — Exosp- 
tion  or  Reservation  of  ^^  mines  and 
minercds*^ — Substances  without  Commer- 
cial Value— Trespass. 

An  exception  or  reservation  contained  in 
a  lease  of  ^^ mines  and  minercds"  under 
lands  demised,  includes  {prima  facie)  all 
those  eubetances  otherwise  falling  under  the 
definition  of  minerals  which  have  a  use 
and  value  of  their  own,  either  for  the  pur- 
pose of  sale  or  for  other  pu/rposes,  inde- 
pendently of  and  separably  from  the  use 
of  the  rest  of  the  soil,  whether  capable  or 
not  of  being  worked  for  commercial  prqfiL 

A  power  subsequently  contained  in  the 
lease,  for  the  lessor  and  those  claiming 
tmder  him  "/o  dravn  get  and  dispose  of 
the  said  mines  and  minerals  at  his  and 
their  free  fJoiU  and  pleasure,  nevertheless 
not  breaking  open  nor  doing  any  damage 
to  the  surface  of  the  land  ....  orthebuild- 
ings  thereon,  and  making  reasonable  com- 
pensatum  .  .  .  .  for  aU  damage  thereby 
occasioned,"  does  not  resbrid  the  meaning 
of  the  toords^^  mines  and  minerals"  to  su^ 
substances  as  can  be  worked  for  commercial 
profit 

By  indenture  dated  September  30, 1860, 
Thomas  Earl  of  Wilton  demised  to  T. 
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Mucklow  certain  lands,  buildings,  reser- 
voirs, and  water  described  in  the  deed, 
with  their  respective  appurtenances,  with 
an  exception  or  reservation  of  "  all  mines 
and  minerals  within  or  under  the  said 
land,  with  liberty  for  the  said  Earl  and 
his  assigns,  and  other  the  person  and  per- 
sons for  the  time  being  entitled  to  the 
reversion  immediately  expectant  on  the 
determination  of  the  term  hereby  created, 
and  their  agents  and  workmen,  at  all 
tames  to  drain,  get  and  dispose  of  the  said 
mines  and  minerals  at  his  and  their  free 
will  and  pleasure,  nevertheless  not  break- 
ing open  nor  doing  any  damage  to  the 
surface  of  the  land  hereby  demised,  or 
the  buildings  thereon,  and  making  rea- 
sonable compensation  to  the  said  lessee, 
his  executors,  administrators,  or  assigns, 
or  his  or  their  tenants,  for  all  damage 
thereby  occasioned,''  from  September  29 
preceding,  for  a  term  of  ninety-nine  years, 
without  impeachment  of  waste.  This  lease 
was  assigned  about  1897  to  the  defendants, 
Crompton  &  Co.,  Lim.,  and  the  company 
had  underlet  the  property  to  the  other 
defendants,  who  were  in  actual  posses- 
sion. 

By  an  indenture  dated  March  17, 1896, 
S.  J.  G.,  the  fourth  Earl  of  WUton, 
demised  (amongst  other  things)  to  T. 
Fletcher  all  those  mines  of  coal  known 
by  the  several  names  {inter  alia)  of  "  The 
Trencherbone  "  and  "  The  Cannel  Mines," 
together  with  full  liberty  to  work,  win, 
and  get  the  said  mines  for  the  term  of 
twenty-one  years  from  March  25,  1896. 
The  mines  demised  by  this  lease  were 
situate  in  part  under  the  lands  demised  by 
the  lease  of  1860.  The  lease  of  March  17, 
1896,  was  assigned  to  the  plaintiff  com- 
pany in  1898.  The  plaintiff  company 
claimed,  under  other  demises,  the 
Trencherbone  and  Cannel  Mines  under 
an  area  of  upwards  of  one  thousand 
acres. 

The  lands  and  premises  demised  by  the 
lease  of  1860,  and  the  mines  demised  by 
the  lease  of  1896,  formed  part  of  the 
Heaton  estates,  which  were  the  settled 
estates  of  the  Earls  of  Wilton.  By  in- 
denture dated  March  23, 1889,  the  present 
Earl  of  Wilton  demised  the  Heaton  estates 
to  the  plaintiff,  Sir  F.  Johnstone,  for  a 
term  of  ninety-nine  years  from  the  date 


of  the  deed,  if  the  said  Earl  of  Wilton 
should  so  long  live.  The  fourth  Earl  of 
Wilton  died  on  January  3,  1898,  and  the 
plaintiff.  Sir  F.  Johnstone,  thereupon  be- 
came entitled  to  the  reversion  expectant 
upon  the  determination  of  the  respective 
terms  in  the  lands  and  premises  demised 
by  the  lease  of  1860,  and  the  mines  demised 
by  the  lease  of  1896. 

The  defendants  had  commenced  to  bore 
for  water.  The  strata  through  which  any 
borehole  would  have  to  pass  would,  reckon- 
ing from  the  surface,  be :  Surfiiioe  day, 
red  rock,  red  metal  (a  species  of  shaly 
rock),  warrant  or  fireclay,  coal  not  leased 
to  the  plaintiff  company,  and  the  Trencher- 
bone coal,  and  the  cannel  rock.  In  the 
cannel  rock  large  quantities  of  water  would 
be  found,  and  would  rise  to  the  surfsboe- 
and  flood  the  superior  strata,  including 
the  Trencherbone  coal.  The  defendants- 
had  already  reached  the  coal  which  was 
not  leased  to  the  plaintiff  company,  and 
which  was  of  a  thickness  of  from  six  to 
eight  inches. 

The  plaintiffs  brought  the  present 
action  for  an  injunction  to  restrain  the 
defendants  from  further  boring,  and  the 
case  now  came  on  upon  motion  to  obtain 
an  interlocutory  injunction. 

FartoeU,  Q.C,  and  Cann,  for  the  plain- 
tiffs, referred  to  Glasgow  {Lord  Frovoit)y. 
Forte  [isssl  *  and  Jersey  {Earl)  v.  SecUh 
Union  [1889].^ 

MacSioinney  and  II.  P.  ZotM,  for  the 
defendants. — There  is  not  a  reservation 
of  the  subsoil,  but  only  of  the  mines  and 
minerals.  Nothing  was  intended  to  be 
reserved  but  what  a  reasonable  person 
would  "  drain,  get,  and  dispose  of."  The^ 
definition  of  Mellish,  L  J.,  in  Bext  v.  Giil 
[1872]  ^  has  never  been  overruled,  althongb 
criticised. 

[Midland  Railtoay  v.  Robinson  [l889],* 
Tucker  v.  Linger  [l883],*  and  NitlbeSl 
Hamilton  v.  North  British  Railway  [l886]^ 
were  also  referred  to.] 

FarweU,  Q.C,  replied. 

(1)  68  L.  J.  P.O.  33  ;  13  App.  Cas.  657. 

(2)  68  L.  J.  Q.B.  573;  22  Q.B.  D.  665. 

(3)  41  L.  J.  Ch.  761  ;  L.  R.  7  Ch.  699. 

(4)  69  L.  J.  Ch.  442 ;  15  App.  Cas.  19. 
(6)  62  L.  J.  Ch.  941 ;  8  App.  Cas.  608. 
(6)  13  Ct.  Seas.  (4th  ser.)  464. 
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Byrne,  J. — In  this  case  the  plaintiffs 
seek  for  an  injunction  to  restrain  the 
defendants  from  boring  beneath  the  sur- 
face of  certain  property  which  is  demised 
to  them,  the  object  of  the  boring  being  to 
obtain  water.  On  the  evidence,  as  it  at 
present  stands,  water  cannot  be  obtained 
without  boring  to  such  a  depth  as  to 
reach  the  cannel  cohI,  which  Ues  at  a  very 
considerable  depth  from  the  surface.  The 
defendants  claim  under  a  lease  dated  Sep- 
tember 30,  1860,  whereby  certain  lands 
were  demised  to  their  predecessors  in  title. 
[His  Lordship  read  the  lease  as  above  set 
out,  and  proceeded :]  Now  it  is  in  evidence 
tbat  there  is  danger,  should  the  cannel 
coal  be  penetrated,  or  should  a  seam 
called  the  Trencherbone  coal  be  pene- 
trated, and  water  be  subsequently  ob- 
tained, of  very  considerable  flooding  of 
other  property  belonging  to  the  plaintiffs. 
That  would  be  the  consequence  of  the 
operations  which  have  been  now  com- 
menced. I  have  before  me  a  plan  shew- 
ing the  nature  of  the  material  through 
which  the  boring  has  gone,  and  will 
have  to  go  should  the  boring  be  con- 
tinued. There  is  first  of  all  the  sur- 
face day ;  then  next  to  that  comes  red 
rock  and  red  metal ;  then  coal  siz  to  eight 
inches ;  then,  without  defining  it,  prob- 
ably because  it  is  not  known,  bands  of 
coal ;  then  metal ;  and  below  that  again 
red  rock  porous ;  then  thin  coal ;  then 
below  that  again  there  is  red  rock  and 
metal ;  and  then  thin  bands  of  coal  ;  and 
ultimately,  at  a  very  considerable  depth, 
you  get  to  cannel  coal.  At  present  the 
defendants  have  only  bored  to  the  six  to 
eight  inch  coal — that  is,  the  highest,  and 
the  nearest  to  the  surface.  They  have 
bored  through  the  red  rock. 

The  question  which  has  been  argued 
before  me  is  whether,  having  regard  to 
the  reservation  in  the  lease,  the  boring 
through  the  red  rock  and  the  coal  is 
boring  through,  and  therefore  trespass 
upon,  the  mines  and  minerals  reserved  in 
the  lease.  It  is  conceded  that  this  red 
rock  and  the  coal  in  question  cannot  be 
commercially  worked  to  a  profit  at  the 
present  time,  and  it  is  contended  by  the 
defendants  that  the  true  meaning  of  the 
reservation  is  only  to  reserve  such  minerals 
as  can  be  worked  to  a  commercial  profit. 


It  is  also  said  that,  assuming  the  red 
rock  and  the  coal  in  question  can  be 
considered  to  come  within  the  term 
"minerals"  in  the  reservation,  never- 
theless there  i^  such  a  context  as  would 
render  it  necessary  to  limit  the  mean- 
ing of  the  words  *'  mines  and  minerals  " 
in  that  reservation  to  such  minerals  as 
can  be  got  at  a  profit.  That  is  founded 
on  the  expression  *'  with  liberty  at  all 
times  to  drain,  get,  and  dispose  of  the 
said  mines  and  minerals  at  his  and  their 
free  will  and  pleasure,  nevertheless  not 
breaking  open  nor  doing  any  damage," 
and  so  on,  in  the  words  I  have  already 
read.  I  had  better  deal  with  that  point 
first.  If  the  terms  of  the  reservation 
include  such  substances  as  are  said  to  be 
minerals  in  the  present  case,  I  do  not 
think  that  the  introduction  of  the  subse- 
quent words,  giving  power  to  drain,  get, 
and  dispose  of  the  mines  and  minerals,  can 
be  fiiirly  construed  to  limit  the  use  of  the 
word  '*  minerals "  in  the  way  suggested. 
Therefore  it  occurs  to  me  that  the  true 
question  is  whether  a  reservation  of  mines 
and  minerals  refers  only  to  substances  pro- 
perly coming  within  these  words  which 
can  be  commercially  worked  to  a  profit. 

Now,  the  first  case  to  which  I  propose 
to  refer  is,  and  has  been  for  many  years, 
regarded  as  a  leading  case  in  this  branch 
of  the  law— I  mean  Hext  v.  GilL^  With- 
out dealing  with  the  circumstances  of  that 
case,  I  refer  at  once  to  a  passage  in  the  judg- 
ment where  Lord  Justice  Mellish  says  that 
'*the  result  of  the  authorities,  without 
going  through  them,  appears  to  be  this  : 
that  a  reservation  of  '  minerals '  includes 
every  substance  which  can  be  got  from 
underneath  the  surface  of  the  earth  for 
the  purpose  of  profit,  unless  there  is  some- 
thing in  the  context  or  in  the  nature  of 
the  transaction  to  induce  the  Court  to  give 
it  a  more  limited  meaning."  Then  the 
learned  Judge  proceeds  to  consider 
whether  it  ought  to  have  a  more  limited 
meaning  in  the  case  then  before  him. 
In  the  case  of  Glasgow  {Lord  Provost) 
V.  Farie  *  a  question  arose  as  to  the 
meaning,  within  the  Waterworks  Clauses 
Act,  1847,  of  a  reservation  of  the  whole 
coal  and  other  minerals  in  the  land,  and 
there  was  some  discussion  as  to  the  true 
effect  of  Hext  v.  GiU.^    Lord  Hakbury 
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flays !  ^'  I  cannot  help  thinking  that  the 
true  test  of  what  are  mines  and  minerals 
in  a  grant  was  suggested  by  Lord  Jus- 
tice James  in  the  ease  of  Hext  v.  OiU^^ 
which  I  shall  have  occasion  hereafter 
to  refer  to,  and  although  the  Lord  Jus- 
tice held  himself  bound  by  authority 
BO  that  he  yielded  to  the  technical 
sense  which  had  been  attributed  to 
those  words  I  still  think  (to  use  his 
language)  that  a  grant  of  'mines  and 
minerals '  is  a  question  of  &ct '  what  these 
words  meant  in  the  vernacular  of  the 
mining  world,  the  commercial  world,  and 
landowners,'  at  the  time  when  they  were 
used  in  the  instrument."  And  later  on 
the  Lord  Chancellor  refers  to  the  language 
of  Lord  Justice  Hellish  in  Hext  v. 
OiU,^  and  to  the  summing-up  of  the 
authorities,  and  then  he  says :  '*  I  cannot 
myself  assent  to  such  a  definition.  In  the 
first  place  it  introduces  as  one  element  the 
circumstance  that  the  substance  can  be 
got  at  a  profit.  It  is  obvious  to  see  that 
if  that  is  an  essential  part  of  the  defini- 
tion the  question  whether  a  particular 
substance  is  or  is  not  a  mineral  may 
depend  on  the  state  of  the  market,  and  it 
may  be  that  a  mineral  one  year  may  not 
be  a  mineral  the  next/'  Then  Lord 
Macnaghten  says :  '<  In  some  of  the 
reported  cases  it  seems  to  be  laid  down, 
or  assumed,  that  to  be  a  mineral  a 
thing  must  be  of  commercial  value,  or 
workable  at  a  profit.  But  it  is  diflBl- 
cult  to  see  why  commercial  value  should 
be  a  test,  or  why  that  which  is  a  mineral 
when  commercially  valuable  should  cease 
to  be  a  mineral  when  it  cannot  be  worked 
at  a  profit."  Lord  Herschell  says:  "I 
think  the  reservation  must  be  taken  to 
extend  to  all  such  bodies  of  mineral 
substances,  lying  together  in  seams,  beds 
or  strata,  as  are  commonly  worked  for 
profit,  and  have  a  value  independent  of 
the  surface  of  the  land."  That  case 
supplies  a  definition  of  the  words  '*  mines 
of  coal,  ironstone,  slate  or  other  minerals," 
which  were  the  words  there  in  question. 
Now  the  observations  of  the  learned  Lords 
in  Gkugotv  {Lard  Provost)  v.  Farie  ^  were 
very  much  considered  in  Jersey  (Eetrl)  v. 
yeeUh  Union,^  I  refrain  from  citing  at 
length  from  the  latter  case  a  great  deal 
that  is  important,  but  pass  on  to  the 


judgment  of  Lord  Justice  Bowen  for  the 
expression  of  his  view  of  what  was  meant 
by  Lord  Justice  Mellish's  summing-up  of 
the  authorities  in  Hext  v.  GilL^  In  re- 
ference to  the  criticism  of  the  Lord 
Chancellor  in  Glasgow  {Lord  Fravost)  v. 
Farie^^  Lord  Justice  Bowen  observes :  "  I 
would  only  say,  with  regard  to  Lord 
Halsbury's  criticisms  on  Hext  v.  GiU^*  I 
cannot  help  thinking  either  that  he  has  not 
been  perfectly  reported,  or  else  the  Lord 
Chancellor  had  not  in  his  mind  at  the 
moment  the  exact  canon  of  oonstx'uction 
of  Lord  Justice  Mellish,  because  Lord 
Justice  Mellish  does  not  say,  nor,  I  think, 
mean,  that  the  test  was  whether  the 
minerals  could  be  worked  at  a  market 
profit  at  the  time,  but  whether  they  had 
a  use  and  a  value  of  their  own  indepen- 
dent of  and  separable  from  the  rest  of  the 
soil."  Beading  the  passage  from  Lord 
Justice  Mellish's  judgment  to  which  I 
have  referred,  together  with  what  Lord 
Justice  Bowen  says  in  the  passage  I  last 
read,  it  does  not  appear  to  me  that,  as  in- 
terpreted by  L(»rd  Justice  Bowen,  there  ii 
anything  in  the  law  as  laid  down  in  Head 
V.  Gill '  open  to  the  criticism  before  men- 
tioned. Jersey  {Earl)  v.  Neath  Union*  is 
a  clear  decision,  if  it  were  wanted,  that 
Hext  V.  Gill*  is  a  binding  authority  not 
only  upon  me,  but  also  in  the  Court  of 
Appeal. 

Now  the  question  is,  what  is  the  true  role 
in  Hext  \.GiU*%  It  cannot  be  that  the 
test  is  whether  the  particular  substances 
claimed  as  minerals  can  be  worked  at  a 
profit  at  the  time.  That  is  expressly 
shewn  by  Lord  Justice  Bowen  not  to  be 
the  meaning  of  Lord  Justice  Mellish* 
Does  it  then  mean  that  the  test  is 
whether  they  are  minerals  in  any  other 
sense  than  this,  that  they  are  substaooeg, 
otherwise  falling  under  the  definition  of 
minerals,  which  have  a  use  and  value  of 
their  own  independently  of  and  separably 
from  the  use  of  the  rest  of  the  soil  f  I 
understand  the  true  rule  to  be  this :  You 
enquire  what  the  substances  are;  thai 
you  see  whether  these  are  minerals,  in  the 
sense  that  they  belong  to  a  class  of  sub- 
stances, or  form  a  class  or  kind  of  sub- 
stance of  which  it  can  be  said  that  that 
substance  is  a  valuable  article,  either  for 
the  purpose  of  sale  or  for  ot^iw  patposeo* 
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Applying  that  test  to  a  simple  Substance 
like  coal,  I  ask  myself,  Is  coal  a  mineral  1 
Speaking  generally^  apart  from  thib  test 
of  commercial  value,  the  answer  must 
obviously  be  that  coal  is  one  of  the  most 
familiar  examples  of  what  is  meant  by 
minerals,  not  merely  in  a  general  sense, 
but  within  an  exception  of  this  descrip* 
tion,  contained  in  a  lease  in  a  coal  district. 
'Am  I  to  enquire  whether  the  coal  as  it 
now  exists  beneath  the  soil  can  be  got  so 
as  to  be  sold  at  a  profit  f  I  think  not.  I 
think  it  belongs  to  a  class  of  substances  or 
is  an  illustration  of  a  substance  which  has 
a  use  and  value  independently  of  and 
separably  from  the  rest  of  the  soil.  I 
thmk  that  is  a  fair  result  from  the 
authorities. 

As  it  appears  from  the  evidence  in  this 
case  that  red  rock  is  useful  for  building 
purposes,  I  think  that  as  to  the  red  rock 
and  as  to  the  coal  which  has  been  referred 
to,  although  neither  of  these  substances 
can  be  worked  to  a  commercial  profit  at 
the  present  time,  nevertheless  they  fidl 
within  the  reservation,  and  that  what 
the  defendants  have  done,  and  are  threaten- 
ing to  do,  constitutes  really  a  trespass ' 
(actual  or  apprehended)  on  the  plaintiffs' 
property.  The  result,  therefore,  is  that 
the  plaintiffs  are  entitled  to  an  injunction 
restraining  the  defendants  from  trespass- 
ing on  the  mines  ^d  minerals  excepted 
out  of  the  lease  of  1860. 


fiolidtore— W.  F.  Foster,  for  plaintiffs;  Wood- 
cock,  Byland  &  Parker,  for  defendants. 


{Reported  ly  A,E.  Randall,  £s^,, 
JBarrUter^at'  Law. 


►  OOWEK  V.  TBUSFITT,  UV. 


•  [IN  THE  COURT  OF  APPEAL.] 
LiNDLinr,  M.B.  ^ 
Sib  F.  H.  Jbune. 
RlGBT,  L.J. 
1899. 
June  28,  29. 

Deed-^IfUerpreiaiion — Lea$$  —  Fareels 
—Eight  of  Way—M%9de9Griplibn—FaUa 
DemoTutratio — Beotifiaation. 

In  the  appliecUian  of  the  doctrine  fitlsa 
demonstratio  non  nocet  it  ie  immaUriql 
in  what  part  of  the  description  the  falsa 
demonstratio  appears.  It  is  not  necessary 
that  it  should  follow  the  true  part,  and 
qualify  what  has  gone  before. 

Whether  the  doctrine  applies  in  a  case 
where  the  Court  can  see  what  the  document 
in  question  was  really  intended  to  fnean, 
quiere. 

Decision  of  Roher,  J.  (67  L.  J.  Ch. 
695  ;  ri898]  2  Ch.  551),  affirmed  on  other 
grounds. 

Appeal  from  a  decision  of  Romer,  J. 
(67  L.  J.  Ch.  695 ;  [1898]  2  Ch.  551). 

The  question  in  the  action  was  as  to 
the  right  of  the  plaintiff  to  access  to  cer- 
tain rooms  on  the  second  and  third  floors 
of  Nos.  13  and  14  Old  Bond  Street  de- 
mised to  her  by  the  defendants  by  under- 
lease of  December  24, 1895. 

The  plaintiff  carried  on  the  business  of 
ladies'  tea-rooms,  and  a  ladies'  club.  The 
defendants  were  the  occupiers  and  owners 
for  a  term  of  years  of  Nos.  13  and  14 
Old  Bond  Street,  and  they  carried  on 
business  there  on  the  ground  and  first 
floors.  By  the  underlease  the  defendants 
demised  to  the  plaintiff  four  rooms  on  the 
second  floors  of  Nos.  13  and  14,  and  one 
room  on  the  third  floor  of  No.  14, 
''  together  with  free  ingress  and  egress  for 
the  lessee,  her  servants  and  customers^ 
through  the  staircase  and  passages  of 
No.  13  aforesaid,  to  and  from  the  premises 
hereby  demised  on  the  second  floors  of  the 
said  messuages  Nos.  13  and  14  aforesaid, 
and  through  the  staircase  and  passages  of 
No.  14  aforesaid,  from  the  second  floor  of 
the  said  premises  to  and  from  the  room 
hereby  demised  on  the  third  floor  of 
No.  14  aforesaid,  at  all  times  during  the 
term  hereby  granted."     There  was  also 
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provision  for  the  use  by  the  plaintiff  of  a  lift 
in  No.  1 3.  There  had  formerly  been  a  stair- 
case in  No.  13,  but  in  the  year  1893  it 
had  been  pulled  down,  and  the  lift  had 
been  placed  there.  The  mistake  in  the 
underlease  arose  from  a  mistake  in  the 
plan  which  was  sent  to  counsel  with  the 
instructions  for  preparing  the  underlease, 
the  plan  apparently  shewing,  as  counsel 
pointed  out,  a  staircase  in  No.  13. 

The  only  means  of  access  to  the  plain- 
tiff's premises  other  than  the  lift  was  by 
a  staircase  in  No.  14,  and  the  only  means  of 
access  to  that  was  through  the  defendants' 
shop.  The  plaintiff  claimed  a  declaration 
that  upon  the  true  construction  of  the 
underlease  she  was  entitled  to  a  right  of 
access  through  the  shop  to  the  staircase. 
There  were  two  staircases  in  No.  14,  a 
front  and  a  back  staircase.  The  defendants 
alleged  that  the  agreement  was  that  the 
plaintiff  was  to  have  access  to  her  pre- 
mises by  the  lift  in  No.  13,  and  that,  as  a 
rule,  that  was  to  be  her  only  means  of 
access,  but  in  case  of  fire  or  other  emer- 
gency she  was  to  have  the  use  of  the 
back  staircase  in  No.  14.  According  to 
the  plaintiff  the  real  agreement  was  that 
she  was  not  to  be  confined  to  the  lift,  but 
was  to  have  the  use  of  the  back  staircase 
for  all  necessary  purposes.  Homer,  J., 
held  that  the  words  ''  of  No.  13  "  should 
be  rejected  aafalaa  demonatrcUio,  and  that 
the  plaintiff  was  entitled  to  use  the  stair- 
case of  No.  14. 

The  defendants  appealed. 

Levett,  Q,C.,  and  J.  R.  Brooke^  for  the 
appellants. — If  there  is  a  clear  description 
followed  by  something  which  is  inconsis- 
tent, the  part  which  is  inconsistent  can  be 
rejected  as  sufdUa  denionstrcUio,  That  is 
the  rule,  but  there  must  first  be  a  clear 
description  to  make  it  applicable.  The 
falsa  demonatratio  must  follow  the  de- 
scription, and  be  a  qualification  of  it.  It 
must  not  be  part  of  the  thing  described. 
In  that  case  it  would  not  be  a  demonstra- 
tion, but  in  the  position  of  an  adjective — 
2  JSheppard*8  Touchstone,  p.  247,  Wrotesley 
V.  Adams  [l559y  and  Doe  d.  Smith  v. 
Gallotcay  [i833].^ 

(1)  Plowd.  187. 

(2)  2  L.  J.  E.B.  182  ;  5  B.  &  Ad.  43. 


[RiGBT,  L.J.,  referred  to  Qiuooigne  v. 
Barker  [l743]  '  and  Chamberlaine  v.  Turner 

[1629].*! 

The  Plaintiff' appeared  in  person. 
Levettf  Q.G.,  replied. 

June  29. — Likdley,  M.R.,  referred  to 
the  facts,  and  the  evidence  of  the  parties 
as  to  what  was  agreed  about  the  plaintiffs 
use  of  the  back  staircase,  and  continued : 
The  real  agreement,  I  have  no  doubt,  sna 
that  the  plaintiff  was  to  have  the  use  of 
the  lift,  and  also  of  the  staircase  more  or 
less.  It  was  not  thought  at  the  time  that 
that  would  be  a  matter  of  importance, 
but  now  that  the  plaintifiTs  business  has 
developed  and  become  larger  her  use  of 
the  staircase  is  a  nuisance. 

[His  Lordship  then  referred  to  the 
provisions  of  the  lease,  and  referred  to  the 
mistake  in  the  plan  which  had  caused  the 
blunder  in  the  lease,  and  continued:] 
There  being  this  blunder,  what  is  to  be 
done  t  It  is  said  that  by  a  mode  of  con- 
struction we  could  come  to  the  conclusion 
that  as  the  right  of  passage  through 
No.  13  was  inapplicable  to  the  building 
as  it  actually  existed,  it  must  follow, 
according  to  the  doctrine  of  falsa  demon- 
stratiOf  that  it  must  be  applied  to  the 
staircase  of  No.  14.  I  do  not  know  that 
the  doctrine  is  applicable  where  the  Court 
can  see  what  it  is  that  the  parties  really 
did  mean  by  the  document  in  question. 

I  must,  however,  protest  against  the 
way  in  which  the  doctrine  was  stated  by 
counsel  for  the  appellants,  that  the  maxim 
Falsa  demonstratio  non  nooet  only  applies 
where  there  is  some  incorrect  descriptioa 
at  the  end  of  the  sentence.  That  is 
whittling  it  away,  and  making  it  ridi- 
culous. It  is  a  misapprehension.  I  do 
not  know  that  the  principle  can  be  better 
put  than  it  is  in  Jarman  on  WiBe  (5th 
ed.),  vol.  i.  p.  742,  where  it  is  said  the 
rule  means  *^that  where  the  descriptioa 
is  made  up  of  more  than  one  part,  and 
one  part  is  true,  but  the  other  &lse> 
there,  if  the  part  which  is  true  describe 
the  subject  with  sufficient  l^al  oertainty*. 
the  untrue  part  will  be  rejected  and  will 
not  vitiate  the  devise.     The  charaeteristia 

(S)  3  Atk.  8. 
(4)  Cro.  Car.  129. 
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of  cases  within  the  rule  is,  that  the  de- 
scription, so  far  as  it  is  false,  applies  to 
no  subject  at  all,  and,  so  far  as  it  is  true, 
applies  to  one  only.  Thus,  in  Day  y. 
Trig  [i7l6],*  where  one  devised  *all  his 
freehold  houses  in  Aldersgate  Street, 
London,'  having  in  fact  only  leasehold 
houses  there,  it  was  held  that  the  woi*d 
freehold '  should  rather  be  rejected  than 
the  will  be  wholly  void,  and  that  the 
leasehold  houses  should  pass." 

To  limit  that  doctrine  in  the  way  that 
counsel  suggested  is  to  deprive  it  of  half 
its  merit.  It  is  a  rule  of  good  sense.  If 
the  language  is  clear,  but  does  not  fit 
because  of  some  words  which  have  been 
inserted,  if  you  can  reject  the  part  that 
makes  it  inapplicable,  you  do  reject  it. 

I  should,  therefore,  have  some  difficulty 
in  coming  to  the  conclusion  that  the 
plaintiff  was  entitled  to  the  use  of  this 
staircase  on  the  construction  of  the  lease ; 
but  on  the  question  of  rectification  I  see 
no  difiiculty  whatever.  On  the  evidence 
I  think  that  the  learned  Judge  was  quite 
right  when  once  the  fax^  is  ascertained 
that  it  was  intended  that  the  plaintiff 
should  have  access  to  her  rooms  by  a 
staircase,  and  it  is  found  that  there  is 
only  a  staircase  in  one  house. 

The  Judge  was  right,  but  the  order 
should  be  amended  by  adding  the  word 
"  back  "  before  "  staircase,"  as  every  one 
agrees  that  it  was  the  back  staircase  that 
she  was  to  use.  With  that  addition  to 
the  order,  the  appeal  will  be  dismissed 
with  costs. 

Sib  F.  Jeune. — I  agree  with  the  judg- 
ment that  has  been  delivered.  For  some 
time  I  thought  that  the  doctrine  oifdUa 
demonatrcUio  might  be  applied  here.  The 
learned  Judge  proposed  to  apply  it  by 
striking  out  the  words  '*  No.  13  as  being 
a  mere  faUa  demonstrcAio^  but  I  do  not 
think  that  the  principle  applies.  I  doubt 
whether  the  words  "  staircaseand  passages  ^ 
are  a  sufficiently  clear  description  of  a  hack 
staircase,  for  there  are  two  staircases  in 
No.  14,  a  back  and  a  front.  I  think  if 
the  principle  is  to  be  applied  at  all,  the 
words  "No.  13  "  would  have  to  be  struck 
out    all    through    also    as   regards   the 

(5)  1  P.  Wms.  286. 


passages  of  No.  13 ;  but  when  one  con- 
siders that,  as  the  Master  of  the  RoUs 
has  pointed  out,  the  real  mistake  was 
that  it  was  supposed  that  there  was  a 
staircase  in  No.  13,  I  think  one  sees  that 
^  it  is  not  really  a  case  oifaUa  demonstrcttio 
'  at  all,  but  the  clear  words  of  the  lease 
apply  to  something  which  is  non-existent, 
so  that  the  principle  cannot  be  invoked 
in  aid  of  the  construction  of  this  lease. 

I  agree,  however,  that  the  doctrine  is 
not  to  be  cut  down,  as  was  suggested  by 
counsel  for  the  appellants,  by  saying  that 
it  is  to  be  limited  to  cases  where  the  &lse 
part  of  the  description  follows  the  true. 
That  is  perfectly  senseless,  and  would  cut 
down  what  is  a  rational  and  useful  canon 
of  construction.  Leaving  that  aside, 
there  is  no  difficulty  in  rectifying  the 
lease.  To  my  mind  it  is  clear  that  it  was 
owing  to  a  mistake  of  all  parties  that 
these  words  were  inserted.  It  was  in- 
tended that  the  plaintiff  should  have  the 
use  of  the  back  stairs  without  any  limit. 
The  extent  of  her  use  was  left  to  the  good 
sense  and  proper  feeling  of  the  plaintiff. 
No  doubt  the  defendants  thought  that  it 
would  not  be  much  used,  and  in  conversa- 
tion something  to  that  effect  was  said,  but 
the  real  intention  was  that  there  should 
be  egress  and  ingress  by  these  stairs  to 
No.  13.  Under  these  circumstances 
there  is  no  difficulty  in  rectifying  the 
lease,  as  the  Master  of  the  Rolls  suggested, 
so  as  to  shew  that  the  ingress  and  egress 
is  to  be  by  the  back  stairs. 

RiOBY,  L.J. — I  entirely  agree.  As  to 
fdUa  demonatratiOf  one  can  see  plainly 
what  the  lease  means  on  its  construction. 
It  means  that  the  plaintiff  is  to  have 
access  by  the  stairs  which  have  been 
referred  to.  [His  Lordship  referred  to 
the  mistake  in  the  plan,  and  commented 
on  the  ^t  that  none  of  the  persons  who 
knew  the  premises  and  who  must  have 
known  that  no  staircase  existed  in 
No.  13,  corrected  the  plan.  He  observed 
that  the  mistake  was  on  both  sides,  and 
continued  :]  I  will  only  add  on  this  part 
of  the  case  that  I  altogether  reject  the 
argument,  as  my  learned  brothers  have 
done,  that  in  appljdng  the  doctrine  of 
faUa  demonstrcUio  it  is  material  in  what 
part  of  the  sentence  the /ai§a  demomtrtUio 
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is  found.  That  would  foe  redudog  a  very 
useful  rule  to  a  mere  technicality,  whereas 
it  is  in  &ct  a  very  substantial  question. 

[His  Lordship  then  referred  to  the 
evidence  on  the  question  of  rectification, 
and  agreed  to  the  order  being  made  in 
the  form  indicated  by  the  Master  of  the 
Bolki.] 

Appeal  dismissed. 


Solicitors— W.    H.    Herbert,   for   appellante ; 
W.  Hilton  Perkin,  for  plaintiff. 

[Reported  hyA,J.  JSiall,  JStq.^ 
BarrUteT'at-  Lave, 


North,  J.  ^  bbistol  tramways  and  car- 
1899.      >     RiAQE    CO.    V.     national 
June  20.  J     telephone  co. 


Telephone  Compcmy — Power  to  Take  up 
Streets — Licence  of  Postmasier-General—' 
Consent  of  Person  Liable  for  the  Repair  of 
Road  —  Tramway  Company  —  Telegraph 
Act,  1863  (26  d:  27  Vict.  c.  112),  s.  13— 
Tramtoays  Act,  1870  (33  d:  34  Vict.  c.  78), 
ss.  28  and  32. 

The  Postmaster-General  and  his  licensees 
have  power  to  lay  telegraph  or  telephone 
wires  in  that  part  of  a  public  street  or  road 
which  a  tramway  company  is  liable  to 
repair,  wiUiOUt  obtaining  the  consent  of  the 
tramway  company,  under  section  13  of  the 
Telegraph  Act,  1863. 

This  was  an  action  brought  by  the 
Bristol  Tramways  and  Carriage  Co.  to 
restrain  the  National  Telephone  Co.  from 
laying  wires  or  doing  any  work  in  or 
upon  a  road  on  which  the  plaintiff  com- 
pany's tramway  was  laid,  without  their 
consent. 

The  plaintiff  company  had  laid  down 
their  tramways  under  the  Bristol  Tram- 
ways Order,  1896,  which  incorporated  the 
provisions  of  the  Tramways  Act,  1870, 
and  had  been  duly  confirmed  by  Act  of 
Parliament. 

The  National  Telephone  Co.  were  acting 


under  a  licence  of  the  Postmaster-General 
given  under  section  5  of  the  Telegraph 
Act,  1892  (55  &  56  Vict.  c.  59),  which 
empowers  the  Postmaster-General  to 
authorise  any  person  or  company,  whom 
he  has  licensed  to  transmit  any  telegrams, 
to  exercise  the  powers  conferred  on  the 
Postmaster-Gkneral  by  the  Telegraph 
Acts,  1863  and  1878. 

In  exercise  of  these  powers  the  Tele- 
phone Co.  had  laid  their  wires  and  done 
other  works  in  and  upon  those  parts  of 
certain  streets  in  Bristol,  which  the  Tram- 
way Co.  were  bound  to  repair. 

The  plaintiff  company  had  moved  for 
an  interim  injunction  before  the  Vacation 
Judge  in  1898,  but  by  arrangement  the 
work  had  been  done  and  the  action  set 
down  for  trial  without  pleadings  to  deter- 
mine the  question  of  right.  The  action 
now  came  on  for  hearing.  The  arguments 
depended  upon  the  Telegraph  Act,  1863, 
s,  13,  and  the  Tramways  Act,  1870.^    It 

(1)  The  Telegraph  Act,  1863,  proTides: 
Section  13  :  **  Where  any  landowner  or  other 
person  is  liable  for  the  repair  of  any  street  or 
pnblic  road  (notwithstanding  that  the  same  is 
dedicated  to  the  public),  the  company  shall  Dot 
place  any  work  under,  in,  upon,  over,  along,  or 
across  such  street  or  public  road,  except  vith 
the  consent  of  such  landowner  or  other  person, 
in  addition  to  the  consent  of  the  body  faadog 
the  control  of  such  street  or  public  road,  where 
under  this  Act  such  last-mentioned  consent  is 
required." 

The  Tramways  Act,  1870,  provides:  Sec- 
tion  28  :  *'  The  promoters  shall,  at  their  own 
expense,  at  all  times  maintain  and  keep  in  good 
condition  and  repair,  with  such  materials  and 
in  such  manner  as  the  road  authority  shall 
direct,  and  to  their  satisfaction,  so  much  of  any 
road  whereon  any  tramway  belonging  to  them 
is  laid  as  lies  between  the  rails  of  the  tzamway 
and  (where  two  tramways  are  laid  by  the  same 
promoters  in  any  road  at  a  distance  of  not  more 
than  four  feet  from  each  other)  the  portion  of  the 
road  between  the  tramways,  and  In  every  case 
so  much  of  the  road  as  extends  eighteen  inches 
beyond  the  rails  of  and  on  each  side  of  any 
such  tramway." 

Section  32  :  "  Nothing  in  this  Act  shall  take 
away  or  abridge  any  power  to  open  or  break  up 
any  road  along  or  across  which  any  tramway  is 
laid,  or  any  other  power  vested  in  any  local 
authority  or  road  authority  for  any  of  the  pur- 
poses for  which  such  authority  is  respectively 
constituted,  or  in  any  company,  body,  or  person 
for  the  purpose  of  laying  down,  repairing,  alter- 
ing, or  removing  any  pipe  for  the  supply  of  gas 
or  water,  or  any  tubes,  wires,  or  apparatus  for 
telegraphic  or  other  purposes,  but  in  the  exercise 
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was  admitted  that  all  provisions  as  to 
telegraphs  applied  to  telephones. 

C.  A,  Cripps,  Q.Cf  and  Stewart-Smithy 
for  the  plaintifi8.-^8ection  IS  of  the  Tele- 
graph Act,  18d3,^  requires  the  Postmaster- 
General  or  any  licensee  of  his  to  obtain, 
before  they  break  up  any  road,  the  consent 
of  any  person  or  company  liable  to  repair 
the  road,  as  well  as  the  consent  of  the 
public  body  having  control  of  the  streets. 
The  plaintiff  company  are  bound  by 
section  28  of  the  Tramways  Act,  1870,^ 
to  keep  the  road  in  repair,  and  therefore 
their  consent  is  necessary.  This  construc- 
tion does  not  give  the  Tramway  Co. 
an  arbitrary  power  of  obstruction,  for 
under  the  Telegraph  Act,  1878,  ss.  3  and  4, 
the  Postmaster-General  can  take  the 
tramway  company  to  arbitration,  and 
section  13  of  the  Telegraph  Act,  1863,» 
itself  contains  provisions  intended  to  pre- 
vent an  arbitrary  refusal  to  consent. 

It  is  suggested  that  section  13  only 
applies  where  a  person  is  liable  to  main- 
tain the  whole  road,  but  this  would  ex- 
clude many,  if  not  most,  of  the  landowners 
who  are  specially  mentioned;  a  land- 
owner is  constantly  liable  to  repair  only 
half  the  road. 

Stoinfen  Eady^  Q.C,  and  RaskiU,  for 
the  defendants. — The  defendants  have 
under  their  licence  all  the  powers  of  the 
Postmaster-General.  The  claim  raises  a 
very  wide  question.  If  the  consent  of  every 
body  who  is  bound  to  repair  any  part  of 
a  road  is  necessary,  the  Postmaster- 
General  would  have  to  obtain  the  consent  of 
all  the  gas  companies  and  water  companies, 
who,  when  they  lay  down  their  pipes,  are 
bound  to  put  the  road  in  repair  and  keep 
it  in  repair  for  a  fixed  time.  Section  13 
of  the  Telegraph  Act,  1863,^  can  only 
apply  to  the  case  of  a  person  or  company 
who  are  liable  to  repair  the  whole  road. 

But  if   the    tramway  company  come 

of  such  power  every  such  local  authority,  road 
authority,  company,  body,  or  person  shall  be 
subject  to  the  following  restrictions :  ** 

[Then  follow  a  number  of  provisions  for  the 
protection  of  the  tramway  company,  requiring 
notice  to  be  g^ven  when  traffic  would  be  inter- 
rupted, the  work  to  be  done  with  as  little  detri- 
ment as  possible,  and  under  the  superintendence 
of  the  promoters  of  the  tramway,  and  compen- 
sation to  be  made  for  damage.] 


within  the  words  of  section  13,  the  saving 
clause  in  section  32  of  the  Tramways 
Act,  1870,  applies.  The  obligation  on  the 
tramway  company  to  repair  the  road  is 
created  by  the  Act  alone,  and  it  cannot 
abridge  the  defendants'  power  to  lay  down 
wires. 

C.  A.  CrtppSf  Q.G,y  replied. 

NoBTH,  J.— The  Telegraph  Act,  1863, 
provides  that  the  company  shall  not  place 
a  telegraph  under,  over,  along,  or  across 
a  street  without  the  consent  of  the  body 
having  the  control  of  the  street  or  public 
road.  That  is  the  result  of  sections  9 
to  12.  Then  comes  section  13.  That  is 
the  only  section  in  the  Act  which  I  need 
refer  to.  Then  the  Telegraph  Act,  1878, 
provides  certain  ways  in  which,  if  the 
person  whose  consent  was  required  would 
not  give  it,  there  might  be  a  reference  to 
arbitration,  under  which  he  might  be 
compelled  to  consent,  either  upon  terms 
or  without  terms,  as  the  case  might  be. 
There  are  no  sections  in  the  Telegraph 
Act,  1892,  which  are  material  for  the 
present  purpose.  The  only  material 
sections,  therefore,  are  those  which  I 
have  just  referred  to,  and  the  sections  in 
the  Tramways  Act,  1870. 

Section  28  provides  for  the  repair  of 
the  road  by  the  promoters.  That  was 
one  of  the  terms  imposed  upon  persons 
making  tramways  under  this  Act,  that 
inasmuch  as  the  laying  of  the  trams  and 
the  use  of  the  trams  and  so  on  would 
interfere  materially  with  the  particular 
part  of  the  public  road  mentioned,  they 
were  to  be  bound  to  keep  it  in  repair 
under  the  direction  of  the  road  authority 
and  to  their  satisfaction.  The  only 
other  material  section  is  section  32.  The 
question  is  whether  the  consent  of  the 
tramway  company  is  required  under 
section  13  of  the  Telegraph  Act,  1863,  as 
being  the  persons  who  are  bound  to  re- 
pair that  particular  portion  of  the  road. 
The  conclusion  I  come  to  is  that  consent 
need  not  be  given,  and  I  come  to  that  con- 
clusion by  reason  of  section  32  of  the 
Tramways  Act,  1870.  But  for  the  28th 
section,  the  tramway  company  have 
nothing  whatever  to  do  with  mending  the 
road,  and  have  no  obligation  to  repair  of 
any  kind  cast  upon  them.     It  is  cast  upon 
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them  expressly  by  this  provision  of  the 
Act ;  and  I  think  that  this  provision  is 
one  of  the  things,  at  any  rate,  referred  to 
in  section  32,  which  says  nothing  in  this 
Act  shall  take  away  or  abridge  the  power 
conferred  by  the  Act  for  laying  tubes  and 
apparatus  for  telegraphic  purposes,  and 
so  on  ;  and  I  think  the  effect  of  it  is  that 
section  32  provides  that,  although  the 
tramway  company  has  to  repair,  that 
shall  not  abridge  the  power  of  any  com- 
pany or  person  to  lay  down  telegraph 
wires.  The  section  goes  on  to  say  that 
the  company  or  person  shall  only  exercise 
the  right  that  he  has,  under  the  restric- 
tions that  are  laid  down  by  that  section. 

Counsel  for  the  defendants  referred  to 
the  position  of  gas  and  water  companies 
as  being  very  similar  to  that  of  the  tram- 
way company.  I  am  not  satisfied  that 
they  are.  In  the  case  of  gas  or  water  com- 
panies they  are  empowered  to  make  a 
trench,  put  in  pipes,  and  to  fill  it  up  again, 
but  inasmuch  as  their  doing  that  has  to 
a  certain  extent  disturbed  the  roadway 
they  are  bound  to  keep  it  good  in  every 
respect  for  three  months,  and  as  regards 
subsidence  for  a  longer  period.  I  am  not 
satisfied  that  persons  who  have  merely 
such  a  limited  power  as  that,  and  a  duty 
limited  in  the  same  way  with  respect  to 
filling  up  the  trench  which  has  been  made 
and  making  good  the  roadway,  can  be 
said  to  be  persons  who  are  liable  for  the 
repair  of  a  street  or  public  road  under 
the  Telegraph  Act,  1863,  s.  13.  I  do  not 
think,  therefore,  that  those  cases  are  quite 
parallel  to  the  present  case ;  but  the  con- 
clusion I  come  to  is  founded  upon  the  con- 
struction of  the  Tramways  Act,  1870, 
itself,  particularly  these  two  sections  28 
and  32. 


Solicitorg— Warwick  Webb,  for  plaintifb ; 
W.  £.  L.  Gaine,  for  defendants. 


IReparted  by  J".  R.  Brooke,  Esg,, 
Barriiter-at-Zaw, 


Stirling,  J.  n 

1899         >  ^^^^^^  ^^^  midland  bank 
June  7,'l5.  j  ^-  »"tchell. 

Mortgage — StcUiOes  of  Limitation  — 
Deposit  of  Shares— Foreclosure— Staivl6- 
barred  Debt— Limitation  Act,  1623  (21 
Jac,  1.  c.  16),  8.  3 — Real  Property  Limita- 
tion Act,  1833  (3  <fc  4  Will.  4.  c.  27),  s.  34. 

The  time  at  which  a  bar  to  an  action  for 
foreclosure  arises  under  or  by  analogy  to 
the  Statute  of  Limitations  is  not  tl^t  at 
which  the  personal  remedy  ceases,  but  that 
at  which  the  remedy  against  the  property 
which  is  the  subject  of  the  charge  is  taken 
away. 

There  is  no  provision  in  any  Statute 
of  Limitations  with  reference  to  personal 
property  similar  to  the  provisions  contained 
in  the  Real  Property  Limitation  Act,  1833, 
whereiby  ^  title  to  land  is  extinguished 
after  a  certain  period  ;  so  that,  though  a 
debt  may  be  barred  after  six  years  by  the 
Limitation  Act,  1623,  in  the  sense  that  no 
personal  action  can  be  brought  to  recover  it, 
yet  the  debt  is  ru>t  at  an  end  and  a  mortga- 
gee's right  to  the  property  is  not  destroyed. 

Summons. 

In  June,  1890,  the  plaintiff  bank,  who 
were  then  incorporated  under  the  name  of 
the  Birmingham  and  Midland  Bank,  pur- 
chased the  undertaking  and  assets  of  the 
Leeds  and  County  Bank. 

Amongst  the  securities  received  from 
the  Pontefract  branch  of  the  Leeds  and 
County  Bank  was  a  transfer  in  blank  of 
five  lOOZ.  shares  in  Joseph  Kodgers  & 
Sons,  Lim.,  the  transferors  being  Alfred 
and  Edward  Wordsworth,  who  carried  on 
business  in  partnership  as  ironmongers  at 
Pontefract.  The  shares  were  transferred 
as  security  for  the  repayment  of  any  sum 
of  money  in  which  the  firm  should  at  any 
time  become  indebted  to  the  bank. 

Edward  Wordsworth  died  on  April  30, 
1891,  on  which  date  the  account  of  the 
firm  with  the  bank  was  stopped.  The 
amount  then  due  to  the  bank  was 
1,535^.  159.  Since  that  time  no  trans- 
actions on  the  firm's  account  had  taken 
Elaoe,  except  that  interest  on  the  debt 
ad  from  time  to  time  been  charged. 
That  balance   still   remained   due.    So 
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interest  had  been  paid  on  it,  nor  had 
any  acknowledgment  of  the  debt  been 
given. 

The  defendant,  William  Mitchell,  was 
the  legal  personal  representative  of  Edward 
Wordsworth.  Alfred  Wordsworth  was 
still  living. 

On  September  28,  1898,  being  more 
than  six  years  after  the  death  of  Edward 
Wordsworth,  the  plaintiff  bank  issued  an 
originating  summons  against  William 
Mitchell  and  Alfred  Wordsworth,  by 
which  they  sought  to  enforce  by  fore- 
closure or  sale  their  equitable  charge  upon 
the  shares  in  question.  Alfred  Words- 
worth did  not  object  to  the  relief  claimed, 
but  Mitchell  raised  the  objection,  on  be- 
half of  the  estate  of  Edward  Wordsworth, 
that  the  Statutes  of  Limitation  were  a 
defence  to  the  action. 

Upjohn^  Q.Cy  and  MarteUi^  for  the 
plaintiffs. 

Jenkins,  Q.C,  and  T.  Douglas,  for  the 
defendant  Mitchell.— The  debt  secured  by 
the  equitable  charge  is  statute-barred; 
and  although  there  is  no  statute  directly 
in  point  which  provides  that  the  equitable 
remedy  is  also  barred  after  six  years,  the 
Court  should  apply  the  analogy  of  the 
Limitation  Act,  1623,  and  hold  that  if  the 
personal  remedy  is  barred,  so  also  ia  the 
equitable  remedy  by  foreclosure  or  sale. 
The  Court  of  Chancery  always  applied  the 
analogy  of  the  old  statutes  which  only 
barred  actions  at  law,  and  held  that  an 
equitable  mortgagee  was  precluded  from 
enforcing  his  security  if  his  legal  remedy 
was  barred — Hovenden  v.  Annesley  {Lord) 
[iBoe],*  Cholmonddey  v.  Clinton  [l82o],^ 
and  Shelfo7*d'8  Real  Property  iStatutes 
(9th  ed.),  p.  149.  Similarly,  the  analogy 
of  tlie  Statutes  of  Limitation  relating  to 
real  property  must  be  applied.  In  Sutton 
V.  Sutton  [1882],'  the  limitation  of  twelve 
years  imposed  by  the  Real  Property  Limi- 
tation Act,  1874,  s.  8,  to  actions  and  suits 
for  the  recovery  of  money  charged  on  land 
-was  held  to  apply  to  the  personal  remedy 
on  the  covenant  in  a  mortgage-deed  as  well 
as  to  the  remedy  against  the  land. 

Efforts  have  been  made  unsuccessfully 

(1)  2  Scb.  k  Lef.  607,  630. 

(2)  2  J.  &  W.  1. 

(3)  62  L.  J.  Ch.  383  ;  22  Ch.  D.  511. 
Vol.  68 Chanc. 


to  apply  the  same  analogy  in  enforciiig 
a  mortgage  of  a  reversionary  interest  in 
personal  property,  but  the  Statute  of 
James  was  held  not  to  apply,  because 
under  the  statutes  relating  to  real  estate 
time  would  not  begin  to  run  until  the 
reversion  fell  in — Lowei  Settlement,  In  re 

tl86ll,^  Hancock,  In  re  ;  Hcmcock  v.  Berrey 
1888J,*  and  Lake's  Trusts,  In  re  [l89o].^ 
?he  subject-matter  of  the  mortgage  being 
a  reversionary  interest,  those  cases  can  be 
distinguished  from  the  present. 

In  Bobbins  on  Mortgages  (p.  1059)  the 
right  of  a  mortgagee  to  sue  for  foreclosure 
in  respect  of  personal  property  is  taken  to 
be  banned  after  six  years,  though  there  is 
no  express  authority  on  the  point. 

Upjohn,  Q.C.,  in  reply. 

[Stibling,  J. — Is  there  any  case  where 
there  has  been  a  decree  for  foreclosure  on 
real  estate  in  the  case  of  a  simple  contract 
debt  after  six  years  1] 

It  has  never  been  suggested  before  thai 
an  equitable  mortgage  has  gone  as  soon  as 
the  remedy  for  the  debt  is  gone. 

The  defendant's  argument  may  be 
answered  in  two  ways — first,  the  Limita- 
tion Act,  1623,  only  bars  the  remedy, 
but  does  not  extinguish  the  debt;  and 
secondly,  because  the  debt  is  extinguished, 
no  collateral  right  or  security  is  affected 
— Courtnay  v.  Williams  [lSi4]J 

This  IS  not  an  action  of  detinue,  but  an 
action  to  limit  the  defendant's  right  of 
redemption  within  a  certain  time.  There 
is  no  Statute  of  Limitations  relating  to 
the  foreclosure  of  a  mortgagee  of  personal 
estiate.  The  analogy  of  the  statutes  re- 
lating to  real  estate  cannot  and  ought  not 
to  apply  to  the  statutes  relating  to  per- 
sonal estate,  and  Kay,  J.,  so  held  in^ 
Mtllersh  v.  Brown  [l89o].*  It  is  sub- 
mitted that  this  is  an  action  to  establislb 
the  title  to  property,  and  the  plaintiffs . 
ask  for  a  negative  decree  to  exclude  the 
defendant  after  a  certain  time,  and  to  fix 
the  amount  which  is  payable. 

No  Statute  of  Limitations  applies  to 
this  case,  and  no  statute  having  reference^ 
to  personal  estate    can    be   applied    hy 

(4)  30  Beav.  95. 

(5)  67  L.  J.  Ch.  793. 
re)  63  L.  T.  416. 

(7)  13  L.  .T.  Ch.  461 ;  3  Hare.  539.  551,  553; 
C8)  60  L.  J.  Ch.  43 ;  45  Ch.  D.  225. 
2S 
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analogy  from  the  statutes  haying  reference 
to  real  estate. 

Cur.  adv.  vuU. 

\  June  15. — Stirling,  J.,  after  stating 
the  facts,  said  :  The  deposit  of  the  docu- 
ments which  I  have  mentioned  has  con- 
stituted the  plaintiffs  equitable  mortgagees 
of  the  shares.  If  authority  for  this  be 
required,  I  may  refer  to  what  was  said  by 
Lord  Selbome  in  delivering  the  judgment 
of  the  Court  of  Appeal  in  France  v.  Clark 
[1884]  ^  as  to  the  position  of  the  defendant 
Clark.  It  was  admitted  on  behalf  of  the 
defendant  Mitchell  that  no  statute  ex- 
pressly applied ;  but  it  was  contended  that 
inasmuch  as  the  personal  remedy  for  the 
debt  was  barred  by  the  statute  21  Jac.  1. 
c.  16,  s.  3,  the  remedy  against  the  pro- 
perty which  constituted  the  security  for 
the  debt  would  not  be  enforced  by  a  Court 
of  equity  acting  either  in  obedience  or  by 
analogy  to  the  statute. 

It  is  now  well  established  that  an  action 
for  foreclosure  is  not  an  action  for  reco- 
very of  a  debt,  but  for  recovery  of  the 
mortgaged    property  —  Heath    v.    Fugh 

E1881,  1882]  ^°  and  Harlock  v.  Ashberry 
1882],*^  Before  the  Real  Property  Limi- 
tation Act,  1833,  it  was  held  that  a  mort- 
gagee of  land  could  not  get  relief  by  way 
of  foreclosure  after  a  period  of  twenty 
years.  This  period  was  not  fixed  because 
the  personal  remedy  was  then  barred ; 
for  the  statute  of  James  did  not  apply  to 
specialty  debts,  and,  as  regards  simple 
.contract  debts,  barred  them  in  six  years ; 
but  It  was  chosen  because  section  1  of 
that  statute  (a  section  now  repealed)  pro- 
vided that  no  person  having  a  rigjit  of 
entry  into  land  should  thereunto  enter 
but  within  twenty  years  after  the  title 
accrued.  If  the  mortgage  was  not  by 
deed,  or  if  the  deed  contained  no  covenant 
for  payment,  then,  although  after  six  years 
the  personal  remedy  was  barred,  the 
remedy  against  the  land  continued.  This 
was  recognLsed  in  the  recent  case  of 
Fames  v.  Olenton  [1899].^^  The  point 
there  was  whether  an  action  brought  on 

(9)  63  L.  J.  Ch.  685 ;  26  Ch.  D.  257. 

(10)  50  L.  J.  Q.B.  473;  6  Q.B.  D.  345; 
.61  L.  J.  Q.B.  367;  7  App.  Cas.  285. 

(11)  51  L.  J.  Ch.  394;  19  Ch,  D.  539. 

(12)  68  L.  J.  Q.B.  502;  [1899]  1  Q.B.  885. 


a  simple  contract  debt,  the  money  sought 
to  be  recovered  being  chained  on  land, 
the  period  of  limitation  was  that  imposed 
by  the  Limitation  Act,  1623,  or  whether 
it  had  been  enlarged  to  twelve  years  by 
the  Real  Property  Limitation  Act,  1874. 
Lord  Justice  Romer  in  the  course  of  his 
judgment  said :  '*  The  point  is  whether  the 
defendant  can  plead  the  statute  21  Jac  1, 
c.  16,  as  a  defence.  Consider  how  matters 
stood  prior  to  the  statute  3  (fe  4  Will.  4, 
c.  27.  If  an  action  was  brought  on  a 
simple  contract  debt  the  statute  of  James 
could  be  pleaded.  The  money  sought  to  be 
recovered,  though  charged  on  land,  could 
not  be  enforced,  afiainst  the  person  who 
had  undertaken  to  pay  it,  after  the 
expiration  of  six  years  ;  but  the 
remedy  against  the  land  would  not 
have  been  barred  under  that  statute." 

In  addition  to  the  cases  there  cited  I 
may  refer  to  Cordan^s  FstcUe,  In  re 
[i892],^3  where  Mr.  Justice  Monroe  says, 
''the  mere  fact  that  the  personal  claim 
cannot  be  enforced  does  not  deprive  the 
creditor  of  his  remedy  against  the  land." 
The  time,  therefore,  at  which  a  bar  to  an 
action  for  foreclosure  arises  under  or  by 
analogy  to  the  statute  is  not  that  at  which 
the  personal  remedy  ceases,  but  that  at 
which  the  remedy  against  the  property 
which  is  the  subject  of  the  charge  is  taken 
away.  Now  the  statute  21  Jac.  1.  c.  16, 
s.  3  does  apply  to  certain  actions  for  the 
recovery  of  personal  estate  —  namely, 
detinue  and  trover.  It  does  not  appear  to 
me  that  the  analogy  founded  on  these 
assists  the  defendant  in  the  present  case, 
for  in  neither  form  of  action  does  time 
begin  to  run  until  a  defendant  has  done 
something  wrongful  as  between  him  and 
the  plaintiff,  as,  for  example,  has  reused 
to  comply  with  a  lawful  demand  or  has 
wrongfully  converted  property  in  his 
possession  to  his  own  use — see  Miller  v. 
Dell  [1890].»*  Nothing  of  the  kind  has 
happened  here. 

Another  way  of  looking  at  the  case  is 
this :  The  deposit  of  the  shares  consti- 
tuted in  equity  an  assignment  of  them  to 
the  plaintiffs  to  the  extent  of  the  debt, 
just  as  much  as  if  a  formal  deed  had  been 
executed  assigning  them  to  the  plaintiffs 

(13)  29  L.  R.  Ir.  199. 

(14)  60  L.  J.  Q.B.  404. 
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subject  to  a  proviso  for  redemption.  The 
plaintiffs  have  therefore  acquired  in  equity 
an  interest  in  these  shares  in  the  nature 
of  property.  Though  the  debt  is  barred 
in  the  sense  that  a  personal  action  can  no 
longer  be  brought  to  recover  it,  the  debt 
is  not  gone ;  nor  is  the  right  to  the 
property  destroyed,  for  there  is  no  pro- 
vision in  any  Statute  of  Limitations  with 
reference  to  personal  property  similar  to 
that  contained  in  the  Real  Property 
Limitation  Act,  1833,  s.  34,  whereby  the 
title  to  land  is  extinguished  after  the 
lapse  of  a  certain  period.  If,  then,  the 
property  of  the  plaintiffs  still  exists,  I  fail 
to  see  what  there  is  to  deprive  them  of 
the  rights  attached  to  such  property.  On 
this  ground  Mr.  Justice  Kay  proceeded  in 
Hancock,  In  re  ;  Hancock  v,  Berrey^  where 
this  very  point  was  raised  in  argument. 
It  was  said  that  as  between  mortgagee 
and  mortgagor  the  Statute  of  Limitations 
was  a  bar  to  the  claim.  Where  a  mort- 
gagee could  not  recover  the  land  he  could 
not  sue  on  the  personal  covenant,  and  con- 
versely if  the  mortgagee  could  not  sue  on 
the  personal  covenant  his  right  against 
the  property  as  between  himself  and  the 
mortgagor  was  equally  barred.  Mr. 
Justice  Kay  said,  "the  first  question  is, 
whether  the  right  to  hold  the  reversionary 
interest  is  barred  by  the  Statute  of  Limita- 
tions. It  is  not  a  case  of  land,  and  there- 
fore there  is  no  Statute  of  Limitations 
which  in  any  way  applies  to  this  assign- 
ment of  a  reversionary  interest  in  personal 
property.  The  right  to  recover  the  per- 
sonal property  only  arose  on  the  death  of 
the  tenant  for  life  on  October  20,  1887. 
Therefore,  if  he  were  now  bringing  an 
action  against  the  trustees  to  recover  this 
reversionary  interest,  it  is  quite  impos- 
sible that  the  trustees  could  plead  any 
Statute  of  Limitations.  No  Statute  of 
Limitations  would  apply  to  the  case.  In 
point  of  fact,  the  assignee  was  a  ctstui  que 
trutt  of  the  share  assigned,  and  the  trus- 
tees could  not  properly  resist  the  claim  by 
him  to  hand  over  the  property  to  him. 
Therefore  the  Statute  of  Limitations,  so 
&r  as  his  right  to  the  reversionary  share 
assigned  is  concerned,  is  quite  out  of  the 
question.  But  then  it  is  said — or  at  least 
this  is  the  only  way  in  which  the  argu- 
ment could  possibly  be  put,  as  it  seems  to 


me — ^the  debt  to  secure  which  this  assign- 
ment was  made  is  barred,  or  rather  the 
right  to  sue  to  recover  the  debt  is  barred ; 
and  that,  therefore,  the  mortgagor  has 
some  right  to  recover  back  the  share  he 
has  assigned.  Is  that  so  1  For  example, 
let  us  try  it  by  the  most  concrete  instance 
one  can  put.  Suppose  the  assignee  of  this 
reversionary  interest  in  personal  property 
had  commenced  an  action  against  the 
trustees,  claiming  to  have  the  share 
handed  over  to  him.  Of  course,  he  need 
not  make  the  assignor  a  party.  He  has 
nothing  to  do  but  prove  his  assignment, 
and  the  trustees  would  have  had  no 
answer  whatever ;  they  must  have  handed 
it  over.  Then  could  the  mortgagor  have 
maintained  successfully  a  suit  to  prevent 
their  handing  it  over  %  On  what  ground  % 
Suppose  he  had  brought  an  action  saying, 
*  True,  I  did  assign  this  ;  true,  the  rever- 
sion fell  in  so  lately  as  October,  1887 ; 
but  I  seek  to  restrain  the  trustees  from 
handing  over  the  reversion  to  my  assignee, 
because  I  say  that  the  debt  to  secure 
which  I  made  the  assignment  is  barred.' 
What  Statute  of  Limitations,  or  any  other 
statute,  would  enable  him  to  maintain  an 
action  like  that  t  There  is  no  Statute  of 
Limitations  which  destroys  the  debt. 
The  Statute  of  Limitations  only  destroys 
the  remedy  of  the  creditor.  The  creditor 
could  not  sue  the  mortgagor  upon  the 
covenant,  because  he  would  be  met  by 
the  Statute  of  Limitations  which  bars  the 
action.  The  mortgagee  says,  <  I  do  not 
want  to  sue  anybody ;  all  I  want  is  to  have 
this  mortgaged  property,  which  is  mine, 
handed  over  to  me.'  How  it  can  be  kept 
from  him,  I  cannot  conceive." 

That  case  no  doubt  relates  to  a  rever- 
sionary interest  in  personalty,  and  it  was 
contended  that  the  decision  would  have 
been  different  if  it  had  related  to  an 
interest  in  possession.  If  the  fund  was  in 
the  hands  of  a  person  who  could  success- 
fully plead  the  statute  against  both  mort- 
gagor and  mortgagee,  no  doubt  the  result 
would  be  different ;  but  if  the  holder  of 
the  fund  either  could  not  plead  the  statute 
— as,  for  example,  by  reason  of  being  an 
express  trustee — or  did  not  choose  so  to  do, 
it  seems  to  me  that  the  i*easoning  of  the 
learned  Judge  would  still  apply.  How 
could  a  mortgagor  interfere  to  prevent  the 
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holder  of  the  fund  from  handing  over  the 
property  to  his  mortgagee  ?  In  my  judg- 
ment, the  contention  of  the  defendant 
Mitchell  is  not  well  founded,  and  the 
plaintiffs  are  entitled  to  relief  by  way  of 
foreclosure  or  sale. 


Solicitors — Morten,  Cntler  k  Co.,  agents  for 
Carter,  Atkinson  &  Bentlej,  Pontdtract,  for 
plaintiffs ;  Emmet  Sc  Co.,  agents  for  Foster, 
Kaper  &  Routlidge,  Pontefract,  for  defen- 
dant. 

lUeported  hy  W,  8.  Qoddard,  Esq,, 
JBarruter-at'Law. 


Cozens-Hardt,  J. 

1899. 

June  6,  19. 


DIXON  V.  WINCH. 


Mortgage  —  Fraud  of  Mortgagor  and 
Mortgagee — Transfer — Notice — Colluaive 
SaU — Purchase  for  Value  unthout  Notice 
— Furchase-monef/  Paid  to  Mortgagee — 
Fayment  off- — Priority. 

The  doctrine  of  Williams  v,  Sorrell 
(4  Ves.  389),  Norrish  v.  Marshall  (5  Madd. 
475),  and  Southampton's  (Lord)  Estate, 
In  re ;  Allen  v,  Southampton  (Lord)  (50 
L.  J.  Ch.  218 ;  16  Ch.  D.  l1S)—tIiatpa7/- 
menu  of  intereet^  or  payments  on  account 
or  in  discharge  of  the  capital  of  a  mortgage 
debt,  made  by  the  mortgagor  to  the  mort- 
gagee after,  but  without  knowledge  on  the 
part  of  the  mortgagor  of  a  transfer  of  the 
mortgage,  must,  in  the  absence  of  collusion, 
be  aUowed  to  the  mortgagor  cm  against  the 
transferee — ought  not  to  be  extended  to  a 
case  where  the  money  paid  by  the  mort- 
gagor to  the  mortgagee  in  satisfaction  of 
the  mortgage  is  part  of  purchase-mon^y 
fraudulently  procured  by  a  false  recital  in 
a  conveyance  on  sale  of  the  mortgaged  pro- 
perty by  the  mortgagor  and  mortgagee, 
Hiat  there  is  not,  and  has  never  been,  any 
mxirtgage. 

By  a  deed  dated  July  14,  1886,  some 
land  at  Harlow,  in  Essex,  was  conveyed 
to  one  Dent,  a  solicitor,  in  fee. 


By  a  deed  dated  March  24,  1892,  Dent 
conveyed  to  the  defendant  Winch,  a 
huilder,  the  fee-simple  of  a  portion  of  this 
land,  Biihject  to  certain  huilding  restric- 
tions, and  Dent  acknowledged  Winch's 
right  to  the  production  of  the  conveyance 
of  1886  in  the  usual  way.  Winch,  who 
was  financed  by  Dent,  built  some  houses 
on  part  of  the  land,  and  by  a  deed  dated 
January  11,  1893,  mortgaged  that  part 
of  the  land  and  the  houses  to  Dent  to 
secure  350^.,  with  interest  at  5  per  cent. 

On  January  16,  1893,  Dent  transferred 
to  the  defendant,  Miss  EUman,  the  mort- 
gage debt  of  350^.  and  the   mortgaged 
property  subject  to  redemption.      Mi^ 
EUman  received,  and  had  since  retained 
in  her  own  possession,  the  conveyance  to 
Winch,  and  the  mortgage  from  Winch  to 
Dent  with  the  transfer  from  Dent  to  her- 
self  indorsed    thereon.     Notice    of  the 
transfer  was  not  given  by  Miss  EUman  to 
Winch.     Dent  paid  Miss  Ellman  interest 
on  the  mortgage  debt  until  1898,  when 
he  absconded.     He  paid  it,  together  with 
interest  on  other  mortgages  collected  by 
him   for  her,   the    letters  inclosing  his 
cheques  expressly  referring  to  Winch's 
mortgage.       On    his    disappearance  the 
following  facts  were  discovered. 

By  a  deed  dated  September  15, 1893, 
and  made  between  Dent  of  the  first  part, 
Winch  of  the  second  part,  and  Mrs.  Dixon, 
the  plaintiff,  of  the  third  part,  after  re- 
citing that  Dent,  being  seised  of  the  land 
thereinafter  described  and  conveyed  for 
an  unincumbered  estate  of  inheritance  in 
fee- simple  in  possession,  had  some  time 
since  agreed  to  sell  the  same  to  Winch  at 
the  price  of  100^.,  but  that  no  conveyance 
thereof  had  been  executed,  and  reciting 
that  Winch  had  erected  three  houses,  and 
had  agreed  to  sell  the  same  to  the  plaintiff 
at  the  price  of  685Z.,  it  was  witnessed  that 
in  consideration  of  100/.  paid  by  the  plain- 
tiff to  Dent  and  of  585/.  paid  by  the  plain- 
tiff to  Winch,  Dent  and  Winch  conveyed  to 
the  plaintiff  a  portion  of  the  land  comprised 
in  Miss  EUman's  mortgage.  The  deed 
contained  no  reference  to  Miss  EUman'ft 
mortgage,  and  there  was  no  covenant  for 
production  of  deeds. 

By  a  deed  dated  April  25,  1894,  and 
made  between  the  same  parties  and  con- 
taining similar  recitals,  the  rest  of  the 
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and  was,  in  consideration  of  375Z.  paid 
to  Wincb,  conveyed  by  Dent  and  Winch 
to  the  plaintiff. 

It  appeared  that  on  September  13, 
1693,  Winch  signed  and  gave  to  the 
plaintiff  a  receipt  in  the  following  terms : 
**  Received  this  13th  of  September, 
1893,  of  Mrs.  Dixon  the  sum  of  one 
pound  as  deposit  on  purchase  of  my  three 
<x>ttages  in  Bury  Road,  Harlow,  for  the 
sum  of  six  hundred  and  eighty-five 
jpounds,  she  to  have  a  free  conveyance 
prepared  by  Mr.  Dent,  and  to  accept  my 
title  from  him. 

"The  purchase  to  be  completed  on 
16  September,  1893. 

"(Signed)  Walter  Winch. 
Stamp  Id.  "  Mary  Dixon." 

No  abstract  of  title  was  furnished  to 
the  plaintiff,  and  no  investigation  of  any 
sort  made  on  her  behalf. 

The  first  purchase  by  the  plaintiff  was 
completed  at  the  plaintiff's  house  by 
the  plaintiff.  Winch  and  Dent  being 
present.  The  plaintiff  gave  to  Dent  a 
bearer  cheque  from  her  brokers  for  the 
amount  of  685/.  Is.  6<f.,  and  received 
back  U.  U.  6d.  from  Winch.  Dent  re- 
tained 46 N.  10«.  for  principal,  interest, 
and  costs  said  to  be  due  to  him  from 
Winch,  and  paid  the  balance  to  Winch 
by  his  own  cheque.  A  document  in 
Dent's  handwriting  was  produced  by 
Winch,  which  to  a  certain  extent  ex- 
plained the  transaction.  It  was  as 
follows : 

Principal  .  £425    0    0 

Interest  from  11  January, 

1893,  to  15  September, 

1893       .        .  .       12  10    0 

Costs  .      14    0    0 


Cheque  of  Mrs.  Dizon 


451  10  0 

.    685     1  6 

451  10  0 

£233  11  6 


No  account  of  the  pecuniary  dealings 
between  Dent  and  Winch  was  ever  fur- 
nished by  Dent  to  Winch,  and  there  was 
nothing  to  shew  how  the  4251,  or  the 
interest  was  made  up.  It  is  to  be  ob- 
served that  the  interest  was  more  nearly 
4  per  cent,  on  4501.  than  5  per  cent,  on 
350/. 


'  The  circumstances  attending  the  second 
sale  were  assumed  to  be  substantially  the 
same  as  those  attending  the  first. 

It  was  not  alleged  that  the  plaintiff  in 
&ct  had  any  notice  of  Miss  Ellman's 
security,  and  Winch,  in  evidence,  swore 
that  he  did  not  know  of  the  transfer  to 
Miss  Ellman. 

The  plaintiff  commenced  this  action^ 
asking  for  a  declaration  whether  the 
alleged  mortgage  of  January  11,  1893, 
was  a  valid  subsisting  incumbrance  as 
against  her,  and,  if  so,  to  redeem  the 
same,  and  that  she  was  entitled  to  be 
indemnified  against  it  by  the  defendant 
Winch,  and  for  other  relief, 

A  counterclaim  was  put  in  by  Miss 
Ellman,  that  the  mortgage  was  a  valid 
and  subsisting  security,  and  for  fore- 
closure or  sale  of  the  mortgaged  pro- 
perty  in  default  of  payment. 

JUve,  Q.C.,  and  Christopher  James,  for 
the  plaintiff. — The  mortgage  has  been 
paid  off  by  the  payment  by  Winch  to 
Dent  in  September,  1893,  without  know- 
ledge of  the  transfer  to  Miss  Ellman.  The 
plaintiff,  therefore,  has  the  property  free 
from  the  incumbrance  —  SotUhamptan'a 
(Lord)  Estate,  In  re;  Allen  v.  South- 
ampton  (Lord)  [l88o],*  Jones  v.  Gibbons 
[1804],2  and  Withington  v,  TcUe  [l869].3 

Hughes,  Q.C.,  and  W.  G.  Ilaj/ter,£or  the 
defendant  Winch. — The  question  is  whe- 
ther the  mortgage  has  in  fact  been  paid  off. 
Payment  to  the  original  creditor  by  the 
debtor  having  no  notice  of  assignment  by 
the  creditor  is  an  effectual  dischai^e  to 
the  debtor,  and  the  assignee  who  does  not 
give  notice  to  the  debtor  of  his  assign- 
ment takes  the  risk  of  the  debtor  paying 
the  original  creditor,  and  so  ousting  him 
—Matthews  v.  WaUuyyn  [l798]  <  and  WU- 
liams  V.  SorreU  [1749].*  The  matter  is 
really  one  of  account.  Miss  Ellman  may 
have  the  legal  estate,  but  on  taking  the 
account  it  will  be  found  she  has  been 
paid  off,  and  she  will  be  bound  to  allow 
payments  by  the  mortgagor  to  the  mort- 
gagee without  notice  of  her  transfer — 

(1)  60  L.  J.  Ch.  218 ;  16  Ch.  D.  178. 

(2)  9  Ves.  407 ;  7  R.  B.  247. 

(3)  L.  K.  4  Ch.  288. 

(4)  4  Ves.  118. 

(5)  4  Ves.  389. 
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FUher  on  Mortgage    (5th  ed.),   p.   825, 
par.    1731,     and     Bickerton    v.     Walker 

Micklem  and  Harman,  for  the  defen- 
dant Miss  Ellman. — To  succeed,  the 
plaintiff  must  shew  that  she  purchased 
trithout  notice  of  the  transfer,  and  that 
the  mortgage  has  been  discharged.  If 
Bent  acted  as  her  solicitor,  she  had 
constructive  notice  of  the  transfer — 
JKettleweU  v.  Watson  [1882]^  When 
once  she  was  affected  with  notice,  it  was 
her  first  duty  to  pay  the  purchase- 
money  to  the  transferee.  The  plaintiff 
either  employed  Dent  as  her  solicitor,  or 
left  the  matter  trusting  to  him  generally. 
If  she  employed  him,  there  is  an  end  of 
the  case.  If  she  left  the  matter  generally 
in  his  hands,  she  must  be  taken  to  have 
notice  of  the  facts  of  which  he  had  know- 
ledge. It  is  suggested  that  the  doctrine 
of  constructive  notice  does  not  apply 
where  the  person  who  has  the  knowledge 
is  acting  as  a  party  to  a  fraud,  on  the 
authority  of  cases  like  Kennedy  v.  Green 
[l834]  ® ;  but  the  answer  is  that,  if  the 
fraud  consists  in  not  disclosing  facts  of 
which  he  knows,  the  doctrine  of  Kennedy 
v.  Green  ^  does  not  apply— ii«€r6wry  v. 
WaUis  [1856].^  There  is  no  magic  in  the 
use  of  the  word  "  solicitor  "  by  the  person 
employing  him.  The  plaintiff  had  notice, 
and  cannot  rely  on  any  case  of  payment 
off  by  the  mortgagor  to  the  mortgagee — 
RoUand  v.  Hart  [l87l],^®  Bradley  v.  Riches 
[1878],*^  and  Da/rt  on  Vendors  and  Pur- 
chasers (6th  ed.),  p.  990. 

When  a  mortgagor  pays  off  the  mort- 
gage it  is  his  duty  to  require  the  mortga- 
gee to  hand  the  deeds  back.  Winch  did 
not  do  this,  and  by  not  doing  so  enabled 
the  fraud  to  be  committed.  He  must  be 
taken  to  have  had  notice  of  the  transfer 
through  Dent,  who  acted  as  his  solicitor. 
He  cannot  be  said  to  have  made  a  borui 
fide  payment  in  satisfaction  of  the  mort- 
gage, without  notice.  Whether  the  doc- 
trine of  constructive  notice  rests  on  the 

•  (6)  65  L.  J.  Ch,  227,  230 ;  31  Ch.  D.  161, 
158. 

(7)  61  L.  J.  Ch.  281 ;  21  Ch.  D.  686. 

(8)  3  My.  &  K.  699. 

(9)  26  L.  J.  Ch.  792 ;  8  De  G.  M.  &  G.  454. 

(10)  40  L.  J.  Ch.  701 ;  L.  B.  6  Ch.  678, 

(11)  47  L.  J.  Gh.  811 ;  9  Ch.  D.  189. 


view  that  the  solicitor  is  the  aher  ego  of 
the  client,  or  upon  whatever  principle  it- 
rests,  the  doctrine  itself  is  unquestionable 
— Boursot  V.  Savage  [l866].**  All  that 
the  plaintiff  bought  was  an  equity  of  re- 
demption. 

Miss  Ellman,  therefore,  has  a  validly 
subsisting  security. 

Eve,  Q,C.,  in  reply. — Dent  was  not  the 
plaintiffs  agent.  £ut,  if  he  was,  the  doc- 
trine of  constructive  notice  is  excluded  by 
his  fraud — Cave  v.  Cave  [isso]^^^  Atterbury 
V.  WalliSy^  Dart  on  Vendors  amd  Purchasers 
(6th  ed.),  p.  992.  The  fraud  most  be 
inferred. 

Cur.  adv,  vuU, 

Cozens-Habdy,  J. — This  action  involves 
a  difficult  question  as  to  who  is  to  suffer 
by  reason  of  the  fraud  of  a  solicitor  named 
Dent,  who  has  absconded  and  from  whom 
nothing  can  be  recovered.  [HL<«  Lord- 
ship stated  the  facts,  and  continued:] 
Under  these  circumstances  it  is  necessary 
to  consider  upon  whom  the  loss  due  to  the 
fraud  of  Dent  ought  to  £Bdl.  As  to 
Winch,  it  is  clear  that  Dent  was  his 
solicitor  throughout.  It  is  also  clear  that 
by  executing  the  two  conveyances  to  the 
plaintiff  containing  recitals  which  were 
false  to  his  knowledge — for  he  cannot  be 
heard  to  say  that  he  was  not  aware  of  the 
conveyance  by  Dent  to  him  and  the  sub- 
sequent mortgage  by  him  to  Dent — he  has 
been  the  real  occasion  of  the  fraud.  With 
reference  to  Miss  Ellman,  Dent  was  un- 
doubtedly her  solicitor  in  the  matter  of 
the  transfer.  She,  however,  got  from  Dent 
all  that  she  was  entitled  to  have,  and  the 
only  negligence  that  can  be  attributed  to 
her  is  the  omission  to  give  Winch  notice 
of  her  transfer.  With  respect  to  the 
plaintiff,  Mrs.  Dixon,  there  is  more  diffi- 
culty. I  think,  however,  that  I  most 
hold  that  Dent  was  her  solicitor  in  the 
matter  of  the  two  conveyances,  although 
by  the  terms  of  her  contracts  he  was  to  be 
paid  by  Winch.  The  reasoning  of  Yioe- 
Chancellor  Turner  in  Hewitt  v.  Loosemore 
[l85i]  **  seems  to  me  to  apply  to  the 
present  case. 

(12)  36  L.  J.  Ch.  627,  630 ;  L.  R  2  Eq.  134, 
142. 

(13)  49  L.  J.  Ch.  605;  15  Oh.  D.  639. 

(14)  21  L.  J.  Ch.  69 ;  9  Hare.  449. 
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At  the  moment  when  the  plaintifTs 
purchase  was  completed  in  September, 
1893,  the  position  of  the  parties  was  as 
follows  :  Miss  EUman  was  legal  mortgagee 
of  the  entire  property  for  350Z.  and  in- 
terest. Mrs.  Dizon  acquired  by  her  con- 
veyance only  the  equity  of  redemption  in 
part  of  the  property  subject  to  this  mort- 
gage whether  she  had  or  had  not  notice 
of  the  legal  mortgage.  Winch  remained 
owner  of  the  equity  of  redemption  of  the 
remaining  part  of  the  property  comprised 
in  Miss  Ellman's  mortgage.  Miss  EUman 
contends  that  nothing  has  happened  to 
deprive  her  of  her  position  which  she 
admittedly  held  at  the  moment  when  Mrs. 
Dixon  paid  her  purchase-money  to  Winch. 
On  the  other  hand,  Mrs.  Dixon  contends 
— and  in  this  contention  she  is  supported 
by  the  defendant  Winch — that  nothing 
is  due  to  the  defendant  EUman  on  her 
mortgage,  because  Winch  in  September, 
1893,  paid  off  Dent,  the  mortgagee,  with- 
out having  notice  or  knowledge  of  Dent's 
transfer  to  EUman. 

It  is  well  settled  that,  where  a  mortgage 
is  transferred  without  the  privity  of  the 
mortgagor,  the  transferee  takes  subject  to 
the  state  of  account  between  the  mortga- 
gor and  mortgagee  at  the  date  of  the 
transfer — MaUhews  v.  WaXLwyn}  It  is 
also  settled  that  payments  of  interest 
or  payments  on  account  of  capital  made 
by  the  mortgagor  to  the  mortgagee  after, 
but  without  the  knowledge  of,  a  transfer 
must,  in  the  absence  of  collusion,  be 
allowed  to  the  mortgagor  as  against 
the  transferee  —  Williams  v.  Sorrell,^ 
This  doctrine  has  been  extended  to  the 
case  where  the  whole  mortgage  debt  is, 
under  similar  circumstances,  paid  off— see 
Ncrriah  v.  Ma/rahaU  [isai]^*  and  South- 
ampton's {Lord)  Estate^  In  re;  Allen  v. 
Southampton  {Lord).^  Apart  from  these 
authorities  I  should  have  thought  it  rea- 
sonable to  hold  that,  where  the  mortgagor, 
being  entitled  on  payment  off  of  the 
mortgage  to  the  actual  custody  of  the  mort- 
gage-deed and  other  documents  of  title  which 
in  fact  are  in  the  possession  of  the  trans- 
feree, chooses  to  pay  the  mortgagee  without 
asking  for  the  deeds,  he  ought  not  to  be 
allowed  as  against  the  transferee  to  justify 

(15)  5  Madd.  476. 


such  payment.  I  should  have  thought 
that  this  negligence  on  the  part  of  the 
mortgagor  was  lar  greater  than  the  negli- 
gence of  the  transferee  in  omitting  to  give 
notice  of  the  transfer.  But  I  am  asked 
to  apply  the  principle  to  a  case  where  the 
money  which  is  said  to  have  been  paid  by 
Winch  to  Dent  in  satisfaction  of  the 
mortgage  was  part  of  the  purchase-money 
procured  by  the  solemn  statement  in  the 
conveyance  by  Winch  and  by  Dent  that 
there  was  not  any  mortgage,  and  that 
there  never  had  been  any  mortgage.  I 
decline  thus  to  extend  the  doctrine.  I  am 
not  satisfied  how  the  425Z.  mentioned  in 
the  receipt  of  September  18  was  ar- 
rived at.  I  cannot  treat  Winch  as  an 
innocent  and  perfectly  honest  mortgagor 
making  a  payment  to  the  mortgagee  in 
good  faith  for  the  purpose  of  redeeming 
his  mortgage.  I  must  treat  him  as  coUud- 
ing  with  Dent  to  obtain  Mrs.  Dixon's 
purchase-money  by  means  of  false  recitals. 
And  I  cannot  recognise  the  retention  by 
Dent  of  45  U.  as  equivalent  to  a  payment 
off  of  the  mortgage  for  350^.  without 
notice  of  the  transfer.  Moreover,  the 
question  is  not  now  between  Miss  EUman 
and  Winch,  but  between  Miss  EUman 
and  Mrs.  Dixon.  It  would  be  a  lucky 
accident  for  Mrs.  Dixon  if  I  should  be 
driven  to  hold  that  the  legal  mortgage, 
subject  to  which  she  bought,  has  been 
since  discharged,  without  either  party  being 
aware  of  the  fact,  by  reason  of  a  transac- 
tion between  Winch  and  Dent.  There  is 
no  equity  in  favour  of  Mrs.  Dixon.  And, 
under  the  circumstances,  I  am  not  pre- 
pared to  destroy  Miss  EUman's  security 
for  her  benefit. 

In  the  view  which  I  take  it  is  not 
necessary  for  me  to  express  any  opinion 
upon  the  difficult  question  whether  Mrs. 
Dixon  is  to  be  affected  with  the  knowledge 
which  her  solicitor  Dent  had  of  Miss 
EUman's  security. 

The  result  is  that  I  must  declare  that 
Miss  EUman's  mortgage  is  a  vaUd  sub- 
sisting charge  for  350^.  with  interest,  and 
the  costs  of  the  action  and  counterclaim. 
I  understand  that  Mrs.  Dixon  wiU  redeem. 
If  the  figures  are  not  agreed  there  must 
be  the  usual  foreclosure  decree  in  favour 
of  Miss  EUman.  As  between  Mrs.  Dixon 
and '  the    defendant    Winch,    he    must 
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indemnify  her  against  all  payments  she 
has  to  make  to  Miss  Ellman,  and  must 
pay  her  costs  of  the  action. 

Solicitors — Pnices  &  Attlee,  for  plaintifE ;  West, 
Einf?,  Adams  k  Co.,  for  defendant  Winch; 
€.  F.  Ingram,  for  defendant  Ellman. 

{^Reported  by  Arthur  Larvrenee,  Esq., 
BarrUter-at'Law. 


2.      5 


ALDIS  V, 
LONDON  CORPORATION. 


Kjskewich,  J. 

1899. 

May  12. 

Metropolis — Widening  of  Street — Com- 
puUory  Purchase  of  House  —  Notice  to 
Take  Whole  of  House — Fart  only  Required 
for  Improvement — Michael  Angelo  Tayhr^s 
Act,  1817  (57  Geo.  3.  c.  xxix.). 

Under  the  provisions  of  Michael  Angelo 
Taylor's  Act,  1817,  a  corporation  is  not 
entitled  to  take  the  whole  of  a  house  for 
the  improvement  of  a  street  when  part 
only  is  required  for  that  purpose,  unless  it 
can  be  proved  that  the  part  left  would  be 
useless  to  the  owner  for  Hie  purposes  of  his 
business. 

The  plaintiffs  in  the  action  were  Frede- 
rick George  Aldis  and  Charles  Edward 
Aldis,  and  they  carried  on  business  as 
photographers  and  fancy  dealers  at  No.  3 
Cheapside,  in  the  City  of  London.  The 
Corporation  of  London  wore  the  owners 
in  fee  of  the  house  in  question,  and  had 
granted  a  lease  of  the  same  to  the 
plaintiffs.  On  July  14,  1896,  an  adjudi- 
cation was  made  by  the  Commissioners 
of  Sewers  for  London  (whose  powers  had 
since  become  vested  in  the  Corporation  of 
London)  that  the  possession  and  purchase 
of  certain  houses  there  specified,  which 
included  No.  3  Cheapside,  was  necessary 
in  order  to  carry  out  a  scheme  for  the 
altering  and  widening  of  the  upper  part 
ojf  Cheapside.  It  appeared  from  the 
plans  and  measurements  that  eighteen 
feet  in  depth  of  the  plaintiffs'  house  would 
be  required  for  the  proposed  alteration, 
and  fifteen  feet  in  depth  would  be  left. 
The  superficial  area  of  the  part  to  be 


taken  was  400  square  feet,  and  that  left 
300  square  feet. 

On  November  30,  1897,  notice  to  treat 
in  respect  of  the  whole  house  was  given 
to  the  plaintiffs  pursuant  to  Michael 
Angelo  Taylor  s  Act,  1817.  The  plaintifis 
objected  to  the  taking  of  the  whole  house, 
and  moved  for  an  interim  injunction  to  re- 
strain the  Corporation  from  proceeding 
with  the  notice  to  treat  for  the  whole  of 
the  premises. 

Evidence  was  brought  forward  by  the 
plaintiffs  shewing  that,  by  abandoning 
the  photographic  business,  the  toy-shop 
business  could  be  carried  on  upon  the 
part  of  the  house  which  was  left  after 
certain  ne^^ssary  alterations  had  been 
made,  and  that  this  oould  be  done  with- 
out substantial  difficulty. 

P.  0,  Lawrence,  Q.C.,  and  MacSwinney, 
for  the  plaintiffc. — The  question  is  whether 
this  resolution  to  take  the  whole  of  the 
house  was  passed  bona  fide  within  the 
meaning  of  the  cases.  A  somewhat  similar 
case  was  recently  tried  before  your  Lord- 
ship of  Fernley  v.  Limehouse  Board  of 
Works  [l899],^  where  it  was  held  that  an 
adjudication  to  take  the  whole  of  two 
houses  where  only  part  was  wanted  was 
ultra  vires  ;  but  no  doubt  there  were 
other  specisd  circumstances  in  that  case. 
The  principle  was  applied  in  the  case  of 
TeuJiere  v.  Kensington  Vestry  [l885],^ 
where  a  small  part  of  a  large  orphanflge 
was  required  by  a  vestry,  and  notice  to 
take  the  whole  was  held  bad.  So  also  in 
Lynch  v.  London  Commissioners  of  Sewers 
[l886]  '  and  in  Gard  v.  Londtm  Commis- 
sioners of  Sewers  [isss].*  The  evidence 
here  shews  that  the  &ncy  business  oould 
be  advantageously  carried  on  in  the  part 
of  the  house  which  remained,  and  the 
plaintifis  are  entitled  to  retain  their  pre- 
mises accordingly. 

Warrington,  Q.C.j  and  J.  Henderson, 
for  the  Corporation  of  London. — ^There  is 
an  absolute  want  here  of  any  improper 
motive.  It  was  reasonably  necessary  for 
the  Corporation  to  have  the  whole  of  this 
house,  and  if  they  had  given  notice  to 

(1)  Ante,  p.  344. 

(2)  55  L.  J.  Ch.  23  ;  30  Ch.  D.  642. 

(3)  56  L.  J.  Ch.  409 ;  32  Ch.  D.  72. 
4)  54  L.  J.  Ch.  698;  28  Ch.  C.  486. 
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take  a  part  only  they  could  have  been 
compelled  to  take  the  whole,  as  the  con- 
templated improvement  would  destroy  the 
identity  of  the  house  as  a  whole.  It 
would  practically  be  cut  in  half,  and  could 
not  be  adapted  for  carrying  on  the  business 
without  great  expense.  As  was  said  by 
Cave,  J.,  in  Gordon  v.  Kensington  Vestry 
[1894],*  "you  cannot  divide  a  house  and 
make  of  it  two  houses ;  you  get  something 
which  is  not  a  house."  So  here,  the 
Legislature  did  not  contemplate  that  the 
owner  should  be  left  with  something 
which  was  not  a  house,  and  could  not  be 
properly  used  for  the  purpose  for  which 
it  was  used  before.  The  case  of  TetUiere 
V.  Kensington  Vestry  ^  was  very  different, 
as  in  that  case  there  was  an  orphanage 
and  grounds,  and  a  small  part  could 
easily  have  been  taken  without  destroying 
the  identity  of  the  whole,  as  here. 

Kekewich,  J. — The  ingenious  argu- 
ment on  behalf  of  the  Corporation  invites 
me  to  determine  a  question  which  does 
not  arise  in  this  case.  The  argument  is, 
that  if  the  Corporation  were  only  to  take 
the  part  coloured  pink  on  the  plan  of  the 
proposed  improvement  and  to  leave  the 
part  coloured  blue,  which  is  a  small  isolated 
part  of  the  buildings,  then  the  defendants 
could  say  with  considerable  force,  having 
regard  to  the  obvious  facts  and  the 
authorities,  "  You  shall  not  take  part  of 
oar  house,  and  practically  destroy  the  use 
of  it ;  we  are  entitled  to  insist  upon  your 
taking  the  whole."  They  are  supported 
in  that  view  by  the  judgment  in  the  case 
■of  Gordon  v.  Kensington  Vestry,^  par- 
ticularly by  the  clear  judgment  of  Lord 
Justice  Collins.  But  that  is  not  the 
question.  The  defendants  have  given 
notice  to  take  the  whole  of  the  plaintiffs' 
house.  The  plaintiffs  say  they  are  only 
entitled  to  take  part.  I  cannot  myself 
flee,  on  the  fitcts  before  me,  why  the 
plaintitb  are  not  entitled  to  say  that  they 
will  not  convey  the  whole  when  only  a 
part  is  wanted,  merely  because  if  the  de- 
fendants had  only  wanted  part  the  tables 
might  have  been  completely  turned  and 
the  plaintiffs  might  have  said,  "You 
cannot  take  a  part  without  taking  the 
whole."    I  cannot  regard  it  as  an  absur- 

(5)  63  L.  J.  M.C.  193;  [1894]  2  Q.B.  742. 


dity.  If  the  plaintiffs  were  coming  and 
making  a  case  against  the  Corporation  of 
an  unfair  or  obstructive  character  in 
order  to  occupy  an  insignificant  part  of 
the  premises  which  would  be  of  no  use  to 
any  one,  I,  of  course,  would  not  support 
them.  But  I  have  evidence  by  these 
gentlemen  themselves,  who  say  that  they 
see  their  way,  by  the  expenditure  of  some 
money  and  by  relinquishing  the  photo- 
graphic business,  to  carry  on  the  lucrative 
business  of  a  toy-shop  on  the  part  coloured 
blue.  They  quote  evidence  of  businesses 
being  carried  on  in  small  places,  and  I 
venture  to  say  that  many  persons  in  the 
London  streets  do  carry  on  business  in 
very  straitened  premises,  and  under  very 
difficult  circumstances,  and  find  that  it 
pays.  The  plaintiffs  say  that  they  wish 
to  have  this  land  and  to  use  it.  That 
being  so,  the  attempt  to  take  the  whole, 
under  the  adjudication,  is  not  bona  fide  in 
the  sense  in  which  those  words  are  used 
in  these  cases.  There  is  no  moral 
obliquity,  nor  are  they  taking  any  undue 
advantage  of  the  plaintiffs.  But  what 
they  are  doing  is  this:  They  phew  by 
their  plans  that  they  only  want  part  of 
the  house  for  the  widening  of  the  street, 
and  yet  they  are  adjudicating  for  the 
whole.  On  the  authorities,  they  cannot 
sustain  their  case  unless  they  prove  that 
the  part  which  is  left  would  be  useless  to 
the  plaintiffs,  and  that  they  cannot  do. 
As  to  the  case  of  Gordon  v.  Kensington 
Vestry,^  both  Judges  there  took  great 
care  to  decide  the  case  upon  the  Act,  and 
did  not  apply  it  to  the  facts  of  the  case. 
Mr,  Justice  Collins  said,  "  Our  decision 
leaves  the  question  of  fact  to  be  decided." 
Here  I  have  to  apply  the  law  to  the  &cts 
before  me,  and  I  think  the  plaintiffs  are 
entitled  to  keep  that  part  of  the  property 
which  is  not  required  by  the  defendants 
for  tte  widening  of  Cheapside,  The 
injunction  asked  for  by  the  motion  will 
therefore  be  granted. 

Solicitors — W.  B.  Aldis,  for   plaintiffs; 
H.  H.  Crawford,  for  defendants. 

[Reported  by  O.  Maean,  Esq,, 
BarrUter-at'Law, 
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June  24. 


BLAIBEEG   AND   ABllAHAMS 

I         CONTRACT,  l7i  re. 


Vendor  and  Purchaser — Mortgage — 
Money  Advanced  on  Joint  Account — Dia- 
doeure  of  Trust— Requisition  on  Title — 
Devolution  of  Trust. 

Where  upon  a  purchase  of  freeholds  free 
from  incumbrance  the  fact  has  been  in- 
advertently  disclosed  upon  requisitions  that 
the  money  advanced  upon  a  mortgage  of 
the  freeholds  (which  was  to  be  paid  off) 
was  so  advanced  by  two  persons  as  trustees 
of  a  marriage  settlement  {neither  of  them 
being  the  original  trustees),  the  purchaser  of 
tiie  property  is  entitled  to  require  the 
vendor  to  prove  the  devolution  of  title  of 
the  trustees  from  the  date  of  the  settlement^ 
so  that  a  good  discharge  may  be  obtcnned  on 
payment  of  tJis  mortgage-money, 

Harman  and  Uxbridge  and  Rickmans- 
worth  Railway,  In  re  (52  L.  J.  Ch.  808 ; 
24  Oh.  D.  720),  distinguUhed. 

By  a  contract  dated  February  14, 
1899,  Benjamin  Blaiberg  agreed  to  sell  to 
Louis  Abrahams  and  Alfred  Abrahams 
certain  houses  at  Stoke  Newington,  in 
the  county  of  Middlesex,  in  fee-simple  in 
possession,  free  from  incumbrances,  at  the 
price  of  8,7002.  At  the  time  of  this 
contract  these  houses  were  subject  to  an 
indenture  of  mortgage  of  October  12, 
1880,  made  between  Dean  Swift  and 
Oharles  Rice,  the  then  owners  of  the 
property,  as  mortgagors,  and  Margaret 
Isabella  Langlands,  as  mortgagee,  to 
secure  6,000/.  and  interest. 

By  an  indenture  of  May  12, 1882,  made 
between  M.  I.  Langlands  of  the  first 
part.  Dean  Swift  and  Charles  Rice  of  the 
second  part,  and  Sir  John  Edmund 
Oommerell  and  Pierse  KeUy  of  the  third 
part,  in  consideration  of  6,000/.  paid  to 
M.  I.  Langlands  by  Sir  J.  £.  Oommerell 
and  Pierse  Kelly  out  of  moneys  expressed 
to  be  belonging  to  them  on  a  joint  account, 
the  mortgage  debt  and  the  securities  for 
the  same  were  transferred  to  Sir  J.  E. 
Oommerell  and  P.  Kelly.  In  September, 
1898,  Benjamin  Blaiberg  became  the 
owner  in  fee-simple  of  the  same  houses, 
subject  to  the  mortgage  of  October  12, 
1880. 


On  September  2,  1898,  B.  Blaiberg 
gave  notice  to  Sir  J.  E.  Oommerell  and 
P.  Kelly  that  he  intended  to  pay  off  the 
mortgage-money  and  interest.  This  notice 
was  sent  to  the  solicitors  of  the  mortgagees 
in  Ireland.  They  acknowledged  the 
receipt  of  the  notice  on  behalf  of  Sir  J.  £. 
Oommerell  and  Richard  Henry  Kelly, 
and  stated  that  R.  H.  KeUy  had  been 
appointed  trustee  in  place  of  P.  Kelly, 
deceased,  by  a  deed  of  September  7,  1892. 

The  purchasers'  solicitors,  haying  be- 
come acquainted  with  this  through  the 
answers  to  their  requisitions  on  title, 
applied  for  a  copy  of  the  transfer  of  the 
mortgage  to  Sir  J.  E.  Oommerell  and 
R.  H.  Kelly,  and  of  any  intermediate 
transfers.  The  deeds  were  accordingly 
sent  over  from  Ireland  to  Messrs.  Lewin 
&  Oo.,  the  London  agents  of  the  mort- 
gagees, and  amongst  the  deeds  was  an 
appointment  of  R.  H.  Kelly  as  a  new 
trustee  of  the  marriage  settlement  of  a 
Mr.  and  Mrs.  Bloomfield,  but  there  was  no 
transfer  of  the  mortgage.  This  settlement 
of  Mr.  and  Mrs.  Bloomfield  was  dated 
June  20, 1848,  and  the  original  trustees 
were  Oharles  John  Bosanquot,  William 
Godfrey  Whatman,  William  Augustus 
Oommerell,  and  the  Hon.  John  Elnox. 
The  settlement  contained  a  proviso 
enabling  the  husband  and  wife,  during 
their  joint  lives,  by  any  deed  in  writing,  to 
be  sealed  and  delivered  by  them  in  the 
presence  of  "two  or  more  credible  wit- 
nesses,'' to  appoint  new  trustees.  As  a 
fact,  the  appointment  of  R.  H.  Kelly  by 
the  deed  of  September  7,  1892,  was  in- 
valid, as  Mr.  and  Mrs.  Bloomfield  had 
executed  the  deed  in  the  presence  of  one 
witness  only.  The  purchasers'  solidton 
having  ascertained  this  &ct,  wrote  a  letter 
on  March  2,  1899,  asking  how  this  diflSl- 
culty  of  the  void  appointment  was  to  be 
got  over,  and  requiring  the  title  of  Sir  J. 
E.  Oommerell  and  P.  Kelly,  as  trustees  of 
the  settlement,  to  be  shewn,  and  abetnuits 
to  be  furnished  of  the  appointments  of 
new  trustees  since  the  date  of  the  original 
settlement.  Mr.  Bloomfield  was  dead,  so 
that  there  was  no  means  of  re-executing 
the  invalid  deed  of  appointment.  The 
vendors*  solicitors  replied  to  the  requin- 
tion  by  stating  that  the  purohasera  wer» 
not  affected  by  the  trust,  which  had  been 
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revealed  by  mistake,  and  that  all  that  had 
in  effect  happened  was  that  one  of  the 
joint  mortgagees  had  died,  and  the  sur- 
vivor (Sir  J.  E.  Commerell)  could  give 
a  good  discharge  for  the  money  due  upon 
the  mortgage.  Nothing  further  was  done 
in  the  matter,  and  on  April  19,  1899,  an 
originating  summons  under  the  Vendor 
and  Purchaser  Act,  1874,  was  token  out 
on  behalf  of  B.  Blaiberg,  asking  that  it 
might  be  declared  that  the  requisition  on 
title  had  been  sujfficiently  answered,  and 
that  Sir  J.  E.  Commerell,  as  surviving 
mortgagee,  could  give  a  good  discharge 
for  the  money  due  upon  the  mortgage  of 
the  hereditaments  comprised  in  the  con- 
tract of  February  14,  1899. 

JR.  F.  Norton^  for  the  vendor. — It  would 
be  contrary  to  the  usual  practice  in  con- 
veyancing to  require  the  vendor  to  furnish 
this  information  as  to  the  devolution  of  a 
trust.  Sir  J.  E.  Commerell  admits  that 
he  is  a  trustee,  and  therefore,  as  surviving 
trustee  of  the  mortgage,  he  can  give  a  good 
discharge  for  the  money.  If  he  is  not 
trustee  dejure  he  is  trustee  de  facto,  and 
80  trustee  for  the  properly  appointed 
trustees.  There  will  be  no  appreciable 
risk  to  the  purchasers,  and  the  trusts 
need  never  come  upon  the  title.  With 
regard  to  this  requisition,  the  vendor 
has  no  control  over  the  appointment  of 
new  trustees  of  the  Bloomfield  settlement, 
and  is  not  bound  to  answer  it.  The  case 
of  ffarman  and  Uxbridge  and  Rickmans- 
Vforth  Railway^  In  re  [iSSS],^  shews  that 
the  Court  would  not  compel  requisitions 
of  this  character  to  be  answered. 

Warrington,  Q.C,  and  J,  M,  Solomon, 
for  the  purchasers. — Until  the  succession 
of  the  trustees  has  been  properly  made 
out,  the  purchasers  cannot  be  safe. 
Whenever  a  trust  is  disclosed  to  a  pur- 
chaser, as  it  has  been  here,  he  is  bound  to 
see  that  the  money  is  paid  to  the- proper 
per6<m.  In  the  case  of  Harmon  and 
UxMdge  and  Rickmansworth  Railway,  In 
tie,*  the  trusts  were  not  in  £su;t  disclosed ; 
the  purchaser  was  only  told  that  the 
vendor  was  a  trustee  for  a  testator.  The 
purchasers  must  be  satisfied  that  Sir  J.  E. 
Commerell    was    properly    appointed    a 

(1)  62  L.  J.  Ch..803 ;  24  Ch.  D.  720. 


trustee,  so  as  to  give  a  good  receipt  for 
the  mortgage-money,  and  for  that  pur- 
pose the  succession  of  the  trust  must  be 
shewn. 

R.  F,  Norton  replied. 

Kekewich,  J. — The  mortgage  in  ques- 
tion was  made  to  Sir  John  Edmund 
Commerell  and  Mr.  Fierse  Kelly,  and 
contained  the  usual  recital  that  the 
moneys  advanced  belonged  to  them  upon 
a  joint  account.  That  of  course  would 
have  enabled  Sir  J.  E.  Commerell  to  give 
a  receipt  for  the  mortgage-money  on  the 
death  of  Mr.  Fierse  Kelly  being  proved. 
It  may  be  that  if,  contrary  to  the  usual 
and  more  cautious  form,  the  mortgage- 
deed  had  contained  a  recital  shewing  that 
the  mortgagees  held  the  money  as  trustees 
on  the  joint  account,  there  would  never- 
theless have  been  no  difficulty,  the  pay- 
ment now  being  required  to  be  made  to 
the  survivor  of  these  two  original  trustees. 
But,  unfortunately,  a  slip  has  been  made 
here,  and  the  trusts  of  the  settlement, 
upon  which  the  mortgagees  held  this 
money,  have  been  disclosed.  That  shews 
not  only  who  are  beneficially  entitled 
under  the  settlement,  but  alfo  that  Sir 
J.  E.  Commerell  and  Fierse  Kelly  were 
not  the  original  trustees  of  the  settlement. 
It  may  be  that  they  never  were  trustees 
at  all,  or  that  they  held  the  money  as 
trustees  for  the  duly  appointed  trus- 
tees, but  it  is  not  shewn  that  they 
were,  at  the  date  of  the  mortgage, 
the  properly  appointed  trustees  of  the 
settlement.  It  follows  that  there  is 
nothing  now  to  satisfy  the  purchasers  that 
Sir  J.  E.  Commerell  is  the  surviving 
trustee  of  the  settlement.  Are  they, 
therefore,  entitled  to  ask  that)  It  is 
better,  perhaps,  to  put  it  a  little  stronger, 
and  to  enquire  whether  they  are  bound  to 
ask  it — that  is,  for  their  reasonable  pro- 
tection. They  are  not  if  they  can  get  a 
proper  discharge  from  Sir  J.  E.  Commerell, 
if,  as  a  matter  of  fact  and  in  law,  Sir  J. 
E.  Commerell  is  the  surviving  trustee  of 
the  settlement.  Counsel  for  the  vendor 
argues  with  perfect  soundness  that  Sir  J. 
E.  Commerell  has  acknowledged  himself 
to  be  the  trustee,  and  therefore  he  is  a 
trustee  for  all  the  persons  entitled  under 
the  settlement.    But  that  does  not  shew 
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Blaiberg  and  Abrahams'  Contract, 
that  he  is  the  person  capahle  of  giving  a 
good  discharge  for  the  mortgage-money. 

The  trusts  of  the  settlement  having 
heen  disclosed  —  not  merely  the  bene- 
ficial trusts  of  the  estate,  but  the  title  of 
the  trustees — it  seems  to  me  that,  although 
the  risk  in  this  case  is  perfectly  trifling 
and  inappreciable,  still  a  purchaser  cannot 
be  too  careful ;  and  if  it  should  in  fcct 
turn  out  that  there  was  some  flaw  in  the 
appointment  of  Sir  J.  £.  Commerell,  then 
the  purchasers  would  not  have  paid  the 
money  to  the  de  facto  or  the  de  jure 
trustee  of  the  settlement,  and  the  result 
would  be  that  if  the  difiiculty  hereafter 
arose  they  would  have  to  prove  that  Sir 
J.  E.  Commerell  had  accounted  to  the 
persons  who  could  give  a  complete  dis- 
charge. The  objection  taken  is  extremely 
technictil,  but  I  cannot  say  that  the  pur- 
chasers are  wrong  in  saying  that  they 
must  have  a  complete  discharge.  I  think 
the  vendor  must  give  it  to  them. 

With  regard  to  the  case  before  Mr. 
Justice  Pearson,  of  Harman  and  Uxbridge 
and  Rickmanaifforth  Railway,  In  r«,*  I 
think  it  does  not  govern  this,  because 
there  the  trust-deed  was  not  disclosed. 
All  that  was  there  disclosed  was  that  the 
testator  was  a  trustee.  But  there  was 
nothing  there  to  shew  that  any  person 
other  than  the  testator  ever  had  anything 
to  do  with  the  trust.  If  there,  as  here, 
the  trusts  had  been  disclosed  it  might 
have  been  necessary  to  go  into  the  title, 
notwithstanding  the  reluctance  with  which 
Mr.  Justice  Pearson  would  have  done  so — 
a  reluctance  in  which  I  share. 

There  must  in  this  case  be  a  declara- 
tion that  the  requisition  has  not  been 
sujfficiently  answered. 


Solicitors— QordoD,    Dalbiac  &  Pagh,  for  the 
vendor ;  Edward  Le  Voi,  for  the  purchasers. 

{^Reported  by  O.  McLean,  Etq,, 
BaTTister'Ot-lMw. 


In  be. 

^™^g™'  •^^  )  MARYON  WILSON,     In    w; 

June  22.      )  ^'^^^  ^-  maryon-wimos. 

Revenue  —  Estate  Duty  —  SeUlemeni 
Estate  Duty  —  Incidence  —  Covenant  by 
Teetator  to  Fay  Sum  '^  withotU  any  deduc- 
tion "—Settlement  by  Deed  in  Testator's 
Lifetime— Finance  Act,  1894  (57  i:  58 
Vict.  c.  30),  ss,  5  and  6 — Finance  Act, 
1896  (59  &  60  Vict.  c.  28),  s.  19. 

Testator  by  a  settlement  made  in  1895 
on  his  daughter's  marriage  covenanted  with 
the  trustees  that  his  eocecutors  would  within 
six  months  after  his  death  pay  to  the 
trustees  the  sum  of  25,000/.  "  without  any 
deduction"  to  be  held  by  the  trustees  on  the 
usual  trusts  in  a  marriage  settlement:— 
Held,  thatj  as  between  the  executors  and 
trustees  of  the  settlement,  the  rateable  part 
of  the  estate  duty  which  became  payable  on 
the  testator's  death  tn  1897  in  respect  of 
the  25,000/.  must  be  paid  out  of  his  general 
estate,  but  that  the  additional  settlement 
estate  duty  in  respect  of  the  25,000/.  must 
be  paid  by  the  trustees  of  the  settlement  in 
consequence  of  the  trusts  of  which  it  became 
leviable. 

Adjourned  summons. 

By  the  settlement  made  on  the  marriage 
of  his  daughter  Eva  with  G.  C.  Hardy, 
dated  July  23,  1895,  the  testator  cove- 
nanted that  his  executors  would  within 
six  calendar  months  after  his  death  pay  to 
the  trustees  of  the  settlement  the  sum  of 
25,000/.  "without  any  deduction,"  the 
same  to  be  held  by  the  trustees  upon  the 
usual  successive  trusts  adopted  in  marriage 
settlements  of  the  wife's  property. 

By  his  will  dated  August  1,  1896,  the 
testator  devised  certain  freehold  estates 
for  a  term  of  two  thousand  years  upon 
trust  to  raise  and  pay  thereout  a  sum  of 
25,000/.  to  the  trustees  of  the  settlement 
of  July  23,  1895,  in  performance  of  his 
covenant  to  that  effect  in  such  settlement. 
The  testator  by  his  will  also  directed  that 
estate  duty,  succession  and  legacy  duty 
should  be  borne  by  the  devisees  and  lega- 
tees under  his  will  according  to  the 
benefits  taken  by  them  respectively. 

The  testator  died  on  December  31, 
1897,  and  this  was  an  originating  sum- 
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mons  taken  out  by  his  executors  for  the 
determination  of  the  question  how — as 
between  the  executors  and  the  ti'ustees 
of  the  settlement — first,  the  rateable  part 
of  the  estate  duty,  and  secondly,  the 
settlement  estate  duty  which  became 
payable  on  the  testator's  death  in  respect 
of  the  said  sum  of  25,0002. ,  ought  to  be 
borne. 

0.  Leigh  Clare,  for  the  executors. — It  is 
admitted  that  the  will  cannot  vary  the 
rights  of  the  trustees  of  the  settlement 
under  the  covenant;  and  it  is  not  dis- 
puted that  the  estate  duty  in  respect  of 
this  sum  must  therefore  be  borne  by  the 
testator's  estate — Farker-Jervis,  In  re; 
Salt  V.  Locker  [i898]  * — but  it  is  otherwise 
as  to  the  settlement  estate  duty,  since  the 
property — the  25,000^ — in  respect  of 
"which  it  becomes  payable  was  settled  by 
the  deed  of  1895  and  not  by  the  testator's 
will.  The  case  of  Webber^  In  re  ;  Gribble 
V.  Webber  [l896],*  only  decided  that 
settlement  estate  duty  as  well  as  estate 
duty  was  payable  out  of  the  residue  in 
respect  of  a  legacy  settled  by  the  wUl,  and 
the  Finance  Act,  1896,  s.  19,  which  was 
passed  to  meet  that  decision,  contemplates 
a  similar  case.  It  was  considered  un- 
necessary to  deal  with  the  case  where  the 
settlement  was  independent  of  the  will — 
that  is,  where  the  property,  "  having  been 
settled  by  some  other  disposition  passes 
under  that  disposition  on  the  death  of  the 
deceased  "  (section  5,  sub-section  1 ),  as  there 
could  be  no  doubt  as  to  the  proper  inci- 
dence of  the  settlement  estate  duty  in 
such  a  case.  The  executors  here  will  pay 
estate  duty  on  the  whole  of  the  testator's 
estate  without  any  deduction  in  respect  of 
the  25,000Z.  (section  7,  sub-section  1 ),  but 
the  trustees  are  primarily  accountable  for 
and  must  pay  the  settlement  estate  duty 
-which  is  leviable  in  respect  of  that  sum 
under  their  settlement,  the  payment  of 
i^hich  relieves  their  beneficiaries  from 
further  payments. 

The  testator  was  not  competent  to  dis- 
pose of  this  25,000Z.  at  his  death,  and 
t^herefore  the  executors  as  such  are  not 
bound  by  the  terms  of  the  Finance  Act, 

(1)  67  L.  J.  Ch.  682  [1898]  2  Ch.  643. 

(2)  65  L.  J.  Cb.  544 ;  [1896]  I  Ch.  914. 


1894,  8.  6,  sub-ss.  1  and  2,  to  pay  the 
settlement  estate  duty.  The  words  <*  with- 
out any  deduction  "  do  not  embrace  the 
settlement  estate  duty  which  is  leviable 
in  consequence  of  the  trusts  of  the  settle- 
ment, but  only  the  estate  duty. 

Crawley^  for  the  trustees. — Settlement 
estate  duty  is  simply  so  much  additional 
estate  duty,  and  the  words  "  without  any 
deduction"  cover  both  duties — Parker- 
Jervis,  In  re,^  Independently  of  those 
words,  section  19  of  the  Finance  Act,  1896, 
does  not  affect  the  case,  and  the  rule  laid 
down  in  Webber,  In  re;  Gribble  v.  Webber,^ 
would  therefore  be  applicable.  Section  8 
of  the  Finance  Act,  1894,  sub-ss.  3  and  4, 
shews  that  the  executors  are  accountable 
for  the  settlement  estate  duty. 

0.  Leigh  Clare,  in  reply. — Section  8  only 
amplifies  section  6,  sub-section  2,  and  does 
not  make  the  testator's  estate  primarily 
liable  in  respect  of  property  of  which  the 
testator  was  not  competent  to  dispose. 

Kekewich,  J. — The  distinction  to  be 
borne  in  mind  is  that  between  a  legacy 
including  a  share  of  residue  settled  by  a 
will  and  a  legacy  or  share  of  residue  given 
whether  in  satisfaction  of  an  obligation  or 
merely  as  an  act  of  bounty  to  persons  who 
either  themselves  have  agreed  to  make  a 
settlement,  or  to  persons  who  as  trustees 
are  recipients  under  an  outside  settlement 
creating  limitations  in  succession  which 
render  it  liable  to  settlement  estate  duty 
under  the  Finance  Act.  That  is  the 
distinction,  and  it  is  a  distinction  which 
has  been  approved  by  judicial  decision 
and  legislative  enactment  in  the  Finance 
Act,  1896,  which  has  overruled,  and  by 
overruling  has  recognised  that  judicial 
decision  as  a  right  one  under  the  Act  of 
1894.  The  point  arose  before  Mr.  Justice 
North  in  Webber,  In  re  ;  Gribble  v.  Webbe7\^ 
There  the  testator  had  made  a  bequest,  in 
a  form  "with  which  conveyancers  are  very 
familiar,  on  certain  trusts  for  a  daughter- 
in-law  for  her  life  with  remainders  over 
according  to  the  usual  trusts  of  a  marriage 
settlement,  and  M.r,  Justice  North  held 
that  in  a  case  of  that  kind  the  legacy 
must  be  paid  free  of  all  estate  duty  ;  and 
the  mere  &ct  that  the  bequests  were 
themselves  settled  made  no  difference. 
The  result  was  that  not  only  must  the 
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ordinary  estate  duty  be  paid  out  of  the 
testator's  general  estate  on  the  whole  of 
the  testator's  estate,  including  the  be- 
quests, but  also  the  additional  settlement 
estate  duty  which  attached  to  the  settled 
legacy.  Mr.  Justice  North  considered 
that  if  that  was  not  done  the  testator's 
intention  to  give  the  legacy  would  not  be 
carried  out,  for  if  settlement  estate  duty 
were  deducted  from  the  legacy  the  legatees 
under  the  will  would  not  receive  what  the 
testator  intended  to  give  them.  That  is 
the  substance  of  Mr.  Justice  North's 
decision.  Then  the  Legislature  interposed, 
and  by  the  Finance  Act  of  1896,  s.  19, 
provided  that  '*  The  settlement  estate 
duty  leviable  in  respect  of  a  legacy  or 
other  personal  property" — that  would 
include,  of  course,  a  share  of  residue — 
•*  settled  by  the  will  of  the  deceased  shall 
(unless  the  will  contains  an  express  pro- 
vision to  the  contrary)  be  pajable  out  of 
the  settled  legacy  or  property  in  exonera- 
tion of  the  rest  of  the  deceased's  estate." 
That  section  is  conformable  to  the  general 
policy  of  the  Finance  Act,  which  was  to 
make  the  persons  benefited — that  is,  the 
beneficiaries — ^pay;  and  it  overrules  Mr. 
Justice  North's  decision,  thereby,  however, 
recognising  that  that  decision  was  a 
right  one  on  the  Act  of  1894,  because  an 
Act  of  Parliament  would  not  have  been 
required  unless  the  decision  had  been 
right.  That  tells  us  plainly  what  the 
distinction  is,  but  it  leaves  at  large  the 
question  how  settlement  estate  duty  is  to 
be  borne  when  the  settlement  is  made 
outside  the  will.  In  this  case  the  settle- 
ment was  not  only  within  the  testator's 
knowledge,  but  he  was  a  party  to  it  him- 
self. He  had  covenanted  that  his  execu- 
tors would  pay  the  25,000^.,  after  his 
death,  in  the  settlement  made  on  the 
marriage  of  his  daughter.  What  he  did 
by  his  will  was  merely  to  perform  the 
obligation,  not  to  give  the  legacy  as  an 
act  of  bounty.  But  what  difierence  does 
that  make  ?  Suppose  he  had  covenanted 
to  pay  to  his  daughter  this  25,000^.,  and 
she  had  then  settled  it  by  an  independent 
instrument;  or  suppose  he  had  merely 
bound  himself  by  a  voluntary  bond  to  pay 
25,000^.  to  a  person  who,  without  the  tes- 
tator being  a  party  to  the  transaction,  had 
then  settled  it ;  or  suppose  a  case  where 


the  settlement  follows  a  long  time  after 
the  covenant, — ^how  oould  it  be  said  that 
the  testator  had  put  himself  under  an 
obligation  to  pay  the  settlement  estate 
duty  which  attached    by  virtue  of  the 
settlement  made,  not  by  the  testator,  but 
by  the  person  to  whom  the  testator  was 
bound  to  pay  the  25,000^.    I  see  no  reason 
for  it  in  the  Finance  Acts,  and  no  reason 
for  it  in  principle.      I  agree  with  the 
argument  of  counsel  for   the  executors 
when  he  says  that  section  8,  sub- sections  3 
and  4  of  the  Finance  Act,  1894,  rather 
assists  him  than  his  opponents.     I  think 
that  the  testator's  estate  has  performed 
its  duty  when  the  25,000Z.  has  been  handed 
over  intact  and  free  of  the  ordinary  estate 
duty    to  the   trustees  of   the  marriage 
settlement,  either  because    the  testator 
covenanted  to  pay  it  to  the  trustees  or 
because  he  covenanted  to  pay  it  to  the 
daughter  who  has  assigned  it  to  the  trus- 
tees (that,  to  my  mind,  being  quite  im- 
material), and  the  trustees  must  bear  the 
burden  of  the  settlement    estate  duty. 
They  are  accountable  for  that  additional 
duty  in  respect  of  what  comes  to  them  as 
settled  property. 

Then  it  is  argued  that  the  testator 
covenanted  to  pay  this  25,000Z.  clear  of 
any  deduction,  and  the  deduction  ought 
to  cover  estate  duty.  Be  it  so.  The  result 
is  that  the  executors  must  pay  25,000/. 
free  of  estate  duty,  but  not  the  duty  which 
attaches  to  the  settlement  which  is  made 
of  that  25,000Z. ;  in  other  words,  they  are 
bound  to  pay  the  duty  which  intervenes 
between  the  estate  which  pays  and  the 
estate  which  receives — that  is,  the  ordi- 
nary estate  duty.  The  trustees  are  to 
receive  25,000?.  without  any  deduction  on 
account  of  the  ordinary  estate  duty ;  and, 
having  so  received  it,  are  to  hold  it  as  a 
settled  fund,  and  liable  to  pay  whatever 
additional  duty  the  Legislature  has  thought 
fit  to  impose  on  that  account.  I  think, 
therefore,  that  the  distinction  contended 
for  is  sound,  and  that  when  property  is 
settled,  not  by  the  will  itself,  but  by  an 
instrument  outside  the  will,  the  settle- 
ment estate  duty  must  be  bomei  by  the 
trustees  of  that  instrument.  I  hold, 
therefore,  that  the  executors  must  pay  the 
ordinary  estate  duty  out  of  the  testator's 
general   estate,  and  that  the  additional 
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eefctlement  estate  duty  must  be  paid  out  of 
the  25,000?. 

Solicitors  —  Eyans,  Foster  &  Wadham,  for 
executors;  Bell,  Steward,  May  &  How,  for 
trustees  of  settlement. 

[Reported  by  A.  Cordery,  Esq., 
JBarrister-at'Law. 


[IN  THE  COUBT  OP  APPEAL.] 
LlNBLET,  M.R. 

Sib  F.  H.  Jeune. 

hlgbt,  l.j.  >    oliveb  v,  hinton. 

1899. 
June  29. 

Mortgage  —  Priority — Negligence —  No 
Enquiry  as  to  Title,  and  no  Production  of 
Deeds — Legal  Estate — Purchaser  Postponed 
io  EquitaUe  Mortgagee. 

A  legal  purchaser  for  value  vnU  he  post- 
poned to  a  prior  equitable  incumbrancer^ 
of  whose  charge  he  1ms  had  no  notice,  if  he 
is  guilty  of  such  gross  negligence  as  would 
make  it  unjust  for  him  to  he  allowed  to 
take  up  the  position  of  a  bona  fide  pur- 
chaser for  value,  and  deprive  eoms  one  else 
of  his  security. 

It  is  not  necessary  that  he  should  Iiave 
been  guilty  of  fraud,  or  of  that  wilful 
negligence  which  leads  the  Court  to  conclude 
that  he  is  an  accomplice  in  the  fraud. 

Dictum  of  Jambs,  L.J.,  in  Ratclifie  v. 
Barnard  (40  L.  J.  Ch.  777 ;  L.  R.  6  Ch. 
652),  to  that  effect,  dissented  from. 

A  purchaser  for  value  of  land  who  ac- 
quires the  legal  estate,  but  does  not  make 
any  enquiry  as  to  the  vendor's  title,  and 
does  not  ask  for  the  production  of  the  tide- 
deeds,  hut  rests  satisfied  unth  a  statement 
by  the  vendor  that  he  has  the  deeds,  and 
will  retain  them,  as  they  relate  to  other 
property,  is  guilty  of  such  gross  negligence 
as  to  make  it  unjust  that  he  shovld  be  pre- 
ferred to  a  prior  equitable  mortgagee  by 
deposit,  of  whose  charge  he  had  no  notice  at 
the  time  of  purchase. 

Decision  of  Romeb,  J.  {ante,  p.  94), 
affirmed. 

Appeal  from  a  decision  of  Bomery  J. 
(reported  ante,  p.  94)* 


The  plaintiff  in  1888  became  an  equit- 
able mortgagee  of  five  houses  by  deposit 
of  the  title-deeds,  accompanied  by  a 
written  memorandum  of  deposit,  and 
undertaking  by  the  mortgagor  upon  the 
request  of  the  plaintiff  to  execute  a  legal 
mortgage.  The  defendant  in  1890  pur- 
chased tor  value  from  the  mortgagor  three 
of  the  houses  without  actual  notice  of  the 
prior  charge,  and  she  acquired  the  legal 
estate  at  the  time  of  her  purchase. 

The  defendant  on  the  occeusion  of  her 
purchase  employed  no  solicitor,  and  per- 
sonally took  no  part  in  the  matter,  but 
left  it  to  be  carried  out  by  a  Mr.  Price, 
who  was  formerly  a  solicitor's  clerk,  as 
her  agent.  No  enquiry  of  any  kind  was 
made  by  the  defendant  or  her  agent  as  to 
the  title  of  the  vendor,  and  no  abstract  of 
title  was  called  for,  or  supplied.  Mr. 
Price  said  that  he  made  some  enquiry  as 
to  the  **  documents  "  of  title,  and  was  told 
by  the  vendor  that  he  had  them,  but  that 
they  related  to  other  property  as  well  as 
to  the  three  houses,  and  he  should  not 
hand  them  over,  but  would  enter  into  a 
covenant  to  produce  them.  The  convey- 
ance did  contain  an  acknowledgment  of 
the  defendant's  right  to  the  production  of 
the  deeds,  and  deHvery  of  copies  of  them  ; 
but  Price  did  not  ask  for  the  production 
of  the  deeds,  and  they  were  not  produced. 
Immediately  after  the  conveyance  to  her 
the  defendant  conveyed  the  three  houses 
to  the  vendor  to  secure  part  of  the  pur- 
chase-money which  had  been  left  owing 
on  mortgage.  This  debt  was  paid  off,  but 
the  legal  estate  was  not  reconveyed  to  the 
defendant,  and  the  vendor  subsequently 
conveyed  it  to  the  plaintiff.  The  plaintiff 
brought  this  action  to  enforce  her  security 
against  the  defendant.  The  case  was 
dealt  with  on  the  footing  of  the  relative 
rights  of  the  parties  as  at  the  time  of  the 
purchase  by  the  defendant. 

Homer,  J.,  said  that  the  first  question 
was  whether  the  defendant  on  becoming 
the  purchaser  acquired  a  title  freed  from 
the  plaintiff's  charge.  He  was  not  satis- 
fied that  Price  ever  made  any  direct  en- 
quiry for  the  title-deeds,  but  thought  it 
clear  that  he  never  asked,  and  did  not 
know,  what  the  documents  of  title  were, 
and  never  asked  to  see  them.  He  there- 
fore held    that   the  defendant   did   not 
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acquire  a  title  to  the  three  houses  freed 
from  the  plaintifiTs  mortgage. 
The  defendant  appealed. 

Cavanagh^  for  the  appellant. — Mere 
negligence  is  not  enough  to  postpone  a 
purchaser  for  value  who  has  the  legal 
estate.  There  must  be  such  gross  negli- 
gence as  to  be  evidence  of  fraud— ^^ra 
Bank  v.  Barry  [l874l  *  and  Northern 
Counties  of  England  Fire  Insurance  Co. 
V.  Whipp  [l884l.« 

[LiNDLBY,  M.R. — It  depends  upon  the 
circumstances  of  the  case.  Here  the 
negligence  seems  to  have  been  very  gross.] 

The  not  getting  the  title-deeds  does  not 
in  itself  amount  to  negligence  so  as  to 
affect  the  purchaser  with  notice.  The  cases 
proceed  on  the  principle  that  to  be  post- 
poned he  must  have  wilfully  shut  his  eyes 
— Dart  on  Vendors  and  Purchasers,  vol.  2 
(6th  ed.),  p.  984,  Plumh  v.  FluiU  [l79l],3 
Hewitt  V.  Loosemors  [l85l],*  Birch  v. 
EUames  [l794],*'^^*pin  v.  Pemberton  [1859],^ 
Farrand  v.  Yorkshire  Banking  Co.  [l888j/ 
and  RatcUffe  v.  Barnard  [l87l].®  Whit- 
bread  v.  Jordan  [i835]  ^  seems  contrary  to 
this,  but  that  is  commented  upon  in 
Sugden  on  Vendors  and  Purchasers  (14th 
ed.),  p.  448.  Jones  v.  Smith  [l84l]  ^®  and 
English  an  I  Scottish  Mercantile  Invest- 
ment Trust  V.  Brunton  [l892]  *^  are  in 
favour  of  the  appellant's  contention.  The 
vendor  acknowledged  his  purchaser  s  right 
to  the  production  of  the  deeds.  That 
amounted  to  a  representation  that  they 
were  io  his  possession.  That  is  the  effect 
of  section  9  of  the  Conveyancing  and 
Law  of  Property  Act,  1881. 

The  fact  that  the  purchaser  did  not 
examine  the  deeds  is  not  fatal  to  him, 
though  if  he  does  not  ask  for  them  at  all 
he  will  be  postponed.  It  is  suf&cient  if 
he  enquires  for  them  and  receives  some 
answer  which  appears  to  him  to  give  a 

(1)  L.  R.  7  H.L.  135. 

(2)  63  L.  J.  Oh.  629 ;  26  Ch.  D.  482. 

(3)  2  Anst.  4.^2. 

(4)  21  L.  J.  Ch.  69 ;  9  Hare,  449. 

(5)  2  Anst.  427. 

(6)  28  L.  J.  Ch.  308.  311. 

(7)  58  L.  J.  Ch.  238;  40  Ch.  D.  182. 

(8)  40  L.  J.  Ch.  147,  777  ;  L.  R.  6  Ch.  652. 

(9)  4  L.  J.  Ex.  Eq.  38  ;  1  Y.  &  C.  303. 

(10)  11  L.  J.  Ch.  83  ;  1  Hare,  43. 

(11)  62  L.  J.  Q.B.  130;  [1892]  2  Q,B.  1. 
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satisfactory  reason  for  their  not  being 
handed  over — Qaainham  v.  Skipper^^  ^^ 
and  Brown  v.  Sisdman  [l896].^<  The  fact 
that  the  vendor  retains  part  of  the  pro- 
perty to  which  the  deeds  relate  is  a  ground 
for  their  not  being  handed  over — ^Vendor 
and  Fiirchaser  Act,  1874,  8.  2.  Evans  v. 
Bicknell  [isni]  ^^  was  a  case  of  a  different 
kind.  Other  cases  in  support  of  this  view 
are  Tourle  v.  Rand  [l789],"  Hiem  v.  MiU 
[1806V«  Maxfield  v.  Burton  [lS73y^ 
Hardy y  Ex  parte  [l832],**  Carter  v.  CarUr 
1857]  ^^ — that  case  was  disapproved  of  in 
^ilcher  v.  Rawlins  [l872],^  but  the  prin- 
ciple of  law,  so  far  as  material  to  this 
case,  was  not  interfered  with — Bailey  v. 
Barnes  [1893],*^  Jonesv.  WiUiams  [i857],** 
Peto  V.  Hammond  [l86l],*^  Worthingtonv, 
Morgan  [l849],^*  and  Colyer  v.  Finch 
[l856].-^« 

[LiNDLBT,  L.J. — Has  there  been  any 
comment  on  the  dictum  of  James,  L.J., 
in  Ratdiffe  v.  Barnard^  that  a  legal 
owner  to  be  postponed  *'  must  have  been 
guilty  of  fraud  or  of  that  wilful  negligence 
which  leads  the  Court  to  conclude  tli^t  he 
is  an  accomplice  in  the  fraud  "  ?] 

It  was  cited  in  the  judgment  in  NorfHi- 
em  Counties  of  England  Fire  Insurance 
Co,  V.  JVhipp,^  but  there  was  no  expression 
of  opinion  upon  it. 

Rotoden,  Q.C.^  and  J.  B,  Matthews^  for 
the  plaintiff,  were  not  called  upon. 

LiNDLEY,  M.R. — It  is  not  necessary  to 
look  into  the  cases.  I  have  conferred 
with  my  colleagues.  We  have,  of  course, 
a  general  knowledge  of  the  subject,  though 
we  cannot  keep  in  our  minds  particukr 
passages  in  the  judgments  in  the  varioos 
cases. 

The  present  case  does  not  present  any 
serious    difficulty    when    the    facts    are 

(12)  66  L.  J.  Ch.  263: 

(13)  44  W.  R.  458. 

(14)  6  Ves.  173. 

(15)  2  Bro.  C.C.  660. 
(1«)  13  Ves.  114. 

(17)  43  L.  J.  Ch.  46;  L.  R.  17  Eq.  15. 

(18)  2  Deac.  &  C.  393. 

i  19)  27  L.  J.  Ch.  74.  85  ;  3  K.  &  J.  617,  647. 

(20)  41  L.  J.  Ch.  485 ;  L.  R.  7  Ch.  269, 

(21)  63  L.  J.  Ch.  73 ;  [1894]  1  Ch.  25. 

(22)  24  Beav.  47. 

(23)  31  L.  J.  Ch.  354;  30  Beav.  495. 

(24)  18  L.  J.  Ch.  233;  16  Sim.  547. 

(25)  26  L.  J.  Ch.  65 ;  6  H.L.  C.  905. 
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understood.  We  have  to  decide  between 
two  persons,  one  of  whom,  the  defen- 
dant, has  been  defrauded  by  her  vendor. 
[His  Lordship  referred  to  the  &cts,  and 
continued:]  The  plaintiff  had  a  good 
equitable  mortgage  by  deposit  of  deeds, 
and  cannot  be  charged  with  negligence  or 
breach  of  duty  in  not  requiring  a  legal 
mortgage;  but  by  taking  an  equitable 
mortgage,  even  with  the  deeds  handed 
over,  she  ran  the  risk  of  the  legal  estate 
being  granted  to  a  honafde  purchaser  for 
value  without  notice  of  her  charge,  who 
would  get  in  front  of  her.  Let  us  see 
what  this  risk  was.  Who  is  it  who, 
coming  after  her,  could  deprive  her  of  her 
property  without  any  neglect  or  default 
on  her  part  ?  The  only  person  who  could 
do  that  is  a  bona  fide  purchaser  for  value 
without  notice.  That  does  not  mean  a 
purchaser  who  had  no  notice  but  who 
was  so  grossly  careless  that  he  took  no 
pnscautions  such  as  a  purchaser  ordinarily 
takes.  Such  a  person  in  a  sense  does  not 
have  notice,  but  the  Court  will  not  help 
him. 

I  do  not  mean  to  suggest  that  there  has 
been  anything  wrong,  or  any  fraud,  or 
anything  approaching  to  fraud,  on  the 
part  of  the  defendant  or  of  Mr.  Price. 
Mr.  Price  was  a  friend  of  the  defendant, 
and  more  or  less  a  friend  of  the  vendor 
also.  He  was  asked  by  the  defendant  as 
to  some  property  for  her  to  purchase,  and 
he  recommended  these  three  houses  as 
suitable  and  negotiated  the  matter  with 
the  vendor.  He  asked  where  the  deeds 
were,  and  was  told  that  the  vendor  had 
them,  but  as  they  related  to  other  pro- 
,  perty  they  would  not  be  handed  over. 
That  is  all  that  he  did.  No  abstract  was 
asked  for,  and  no  enquiry  made  as  to  the 
title.  In  his  evidence  Mr.  Price,  who 
gave  his  evidence  with  perfect  candour, 
admits  that  he  made  a  mistake  in  not 
asking  for  the  deeds,  but  he  relied  on  the 
vendor  and  on  the  confidence  which  he 
had  in  him.  Is  a  purchaser  to  be  treated 
as  a  bona  fide  purchaser  for  value  without 
notice  who  does  no  more  than  that,  makes 
no  more  enquiry  than  that,  and  takes 
none  of  the  precautions  which  an  ordinary 
man  would  take)  In  my  opinion,  her 
carelessness  was  too  gross  for  her  to  be 
entitled  to  take  up  the  position  of  a  bona 
Vol.  6S.— Chanc. 
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fide  purchaser,  and  it  would  be  a  gross 
injustice  to  allow  a  person  who  has  been 
so  careless  as  she  has  been  to  deprive  an 
innocent  person  of  her  security. 

The  decision  of  Lord  Justice  James  in 
RatcUffe  v.  Barnard  ®  was  right,  but  he 
went  too  far  when  he  said  that  the  negli- 
gence must  be  such  as  to  lead  the  Court  to 
conclude  that  the  person  was  an  accomplice 
in  a  fraud.  I  do  not  agree  with  that, 
but  it  is  another  thing  if  a  person  is  so 
careless  as  not  to  be  entitled  to  be  treated 
as  a  bona  fide  piurchaser  for  value  without 
notice.  The  case  on  which  Lord  Justice 
James  relied  in  support  of  his  dictum  is 
JETunt  V.  Elmea  [iseo].^^  Lord  Justice 
Turner  there  states  the  principle  more 
circumspectly.  He  says  a  legal  mort- 
gagee cannot  be  postponed  by  reason  of 
his  not  having  possession  of  the  title-deeds, 
unless  there  has  been  fraud  or  gross  and 
wilful  negligence  on  his  part.  I  can  go 
with  him,  but  I  cannot  go  so  iav  as  Lord 
Justice  James.  It  is  not  right  to  say 
that  the  legal  owner  must  be  guilty  of 
fraud  or  negligence  amounting  to  fraud 
to  be  postponed.  It  is  sufficient  if  his 
negligence  is  so  gross  as  to  make  it  unjust 
to  prefer  him  to  the  other  person. 

The  appeal  must  be  dismissed. 

Sib  F.  H.  Jeune. — I  am  of  the  sama 
opinion.  I  have  been  trying  all  through- 
to  see  what  the  principle  is,  as  it  is  diffi- 
cult to  say  what  the  principle  is,  and  not 
get  lost  in  a  mass  of  detail,  when  cases  are 
mixed  cases  of  law  and  fact ;  but,  so  far 
as  I  understand,  it  seems  that  there  must 
be  gross  negligence  on  the  part  of  a  sub- 
sequent purchaser  for  value  to  disentitle 
him  to  priority.  The  judgment  of  Lord 
Justice  James  in  RatcUffe  v.  Barnard^ 
seems  to  shew  that  nothing  is  gross  negli- 
gence unless  it  is  such  as  to  lead  the  Court 
to  think  that  the  purchaser  has  not  only^ 
been  careless,  but  was  also  participating 
in  the  fraud.  I  am  not  prepared  to  say 
that  there  is  any  evidence  here  which 
would  bring  the  case  up  to  that,  but  there 
was  gross  negligence  in  the  ordinary  sense 
of  the  word  in  the  omission  to  take  all  the^ 
precautions  which  an  ordinary  purchaser 
would  usually  take.  We  must  look  at 
that  in  the  light  of  other  cases  that  have 

(26)  30  L.  J.  Ch.  255  ;  2  De  G.  F.  &  J.  578. 
2T 
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occurred  in  the  Courts  of  Chancery ;  and 
when  we  find  that  the  making  no  enquiry 
at  all  is  sufficient  to  disentitle  a  subse- 
quent purchaser  to  relief,  we  see  that  the 
Court  means  by  negligence,  not  such 
negligence  as  would  warrant  a  common- 
law  Court  and  a  jury  in  comiog  to  the 
conclusion  that  a  fraud  had  been  com- 
mitted, but  that  failing  to  make  enquiry 
is  in  a  sense  an  artificial  fraud,  and  is 
negligence. 

The  fisLCts  in  this  case  oome  up  to  the 
same  sort  of  gross  negligence  as  making 
no  enquiry  at  all.  No  step  was  taken  as 
regards  asking  for  the  production  of  the 
deeds,  so  there  was  gross  negligence  such 
as  the  Courts  of  Chancery  woidd  consider 
fraud — not  actual  fraud,  but  such  as  to 
lead  the  Court  to  consider  sufficient  to 
disentitle  the  purchaser  from  being  con- 
sidered a  bona  fide  purchaser  for  value,  so 
as  to  get  rid  of  a  mesne  incumbrancer. 

RiOBT,  L.J. — I  concur,  and  I  will  not 
repeat  what  the  Master  of  the  Bolls  and 
Sir  F.  H.  Jeune  have  said ;  but  I  will  point 
out  that  most  of  the  authorities  cited  as 
being  in  favour  of  the  appellant's  case, 
were  not  really  in  her  favour,  but  were, 
when  considered,  hostile  to  her.  I  take, 
for  example,  the  expressions  which  occur 
again  and  again,  that  if  enquiry  is  made 
and  an  answer  is  received  which  ought  to 
satisfy  the  purchaser,  that  is  an  excuse 
ibr  not  making  further  enquiry.  So  also 
4kre  the  words  which  are  generally  directed 
to  cases  where  a  purchaser  ought  to  have 
-delivery.  In  such  cases  the  word  "de- 
livery "  is  used,  but  it  would  be  unreason- 
able that  they  should  be  limited  to  delivery. 
What  is  wanted  is  a  reasonable  answer  to 
the  question  asked ;  and,  applying  that  in 
this  case,  production  should  have  been 
asked  for,  not  delivery.  The  vendor  had 
no  answer  to  the  question  which  ought  to 
have  been  put,  but  the  question  never 
was  put;  and  if  that  is  not  the  same 
thing  as  making  no  enquiry  at  all,  I 
cannot  understand  the  cases.  Mr.  Price, 
when  told  that  the  vendor  had  the  deeds, 
<iid  not  go  on  and  ask  to  see  them.  I  do 
not  say  that  the  vendor  might  not  even 
then  have  given  such  an  answer  as  might 
ihave  been  expected,  but  no  reasonable 
answer  was  in  fact  given,  as  there  was 
none  given  at  all. 


I  will  only  add  that  we  cannot  be  bound 
by  the  mere  language  of  a  Judge,  adapted 
to  the  subject-matter  with  which  he  was 
dealing,  as  laying  down  a  principle  of  law 
applicable  to  a  case  entirely  different.  In 
this  case  no  production  was  asked  for, 
and  that  is  the  same  as  if  no  enquiry  had 
been  made  at  alL 

Appeal  dismisad. 


Solicitors— Timbrell  ic  Deighton,  agents  for 
Dobbs  &  Hill,  Worcester,  for  appellant; 
A.  Hant,  agent  for  R.  A.  Essex,  Worcester, 
for  plaintiff. 

[Reportsd  hy  A.  J.  ffaU,  Esq^ 
Barrister-at'Lam, 


rRNE,  J.  ") 
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Btrne,  J. 

1899. 
June  8, 

Mortgage — FurOieT  Advance — No^  oj 
Fuiene  Incumbrance  —  Tacking  —  Joint 
Tenants, 

In  the  COM  of  a  mortgage  of  red  eetate 
to  joint  tenants  on  a  joint  account,  noti^ 
to  one  of  them  of  a  second  mortgage  is 
sufficient  to  displace  their  right  to  tack  a 
further  advance. 

On  October  12, 1864,  Thomas  and  James 
Cowan  mortgaged  land  by  demise  to  James 
Oldham,  Thomas  Walker,  and  Frederick 
Barker  to  secure  3,000/.  and  interest 
The  mortgagees  were  trustees  of  a  settle- 
ment, and  the  mortgage  was  to  them  as 
joint  tenants. 

On  February  12,  1866,  the  land  was 
mortgaged  to  S.  Laing  to  secure  3,500^ 
and  interest,  and  this  mortgage  subse- 
quently became  vested  in  Walker,  with 
others,  as  the  trustees  of  a  post-nuptial 
settlement  made  by  Laing. 

On  October  9,  1876,  a  further  charge 
was  made  in  fiivour  of  the  first  mortgagees 
to  secure  IfiOOl,  and  interest. 

On  May  2,  1883,  Oldham  died,  and 
thereupon  the  first  mortgage  and  further 
charge  of  1876,  and  the  debts  therel^ 
secured,  became  vested  in  Walker  and 
Barker  alone  as  joint  tenants. 
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On  January  13,  1889,  Walker  died, 
leaving  ^arker  the  sole  surviving  joint 
tenant.      1 

The  pla^  tiffs  were  the  first  mortgagees, 
cJaiming  a4  new  trustees  duly  appointed 
of  the  selWilement  of  which  Oldham, 
Walker,  ajiti  Barker  were  the  trustees, 
and  by  virtcfe  of  an  assignment  to  them 
from  Barker!  The  defendants  were  the 
present  trustees  of  the  settlement  com- 
prising the  second  mortgage. 

Walker,  whf)  was  a  solicitor,  acted  for  all 
parties  on  the  bccasions  of  the  creation  of 
the  first  and  seli^nd  mortgages  and  of  the 
farther  advanoetby  the  first  mortgageas. 

Walker,  therl^fore,  had  actual  notice 
of  the  second  mortgage  at  the  date  of  its 
creation  and  at  the  date  of  the  further 
advance;  but  he  failed  to  communicate 
the  fact  of  the  aecond  mortgage  to  his 
co-trustees,  and  they  had  no  personal 
knowledge  of  its  existence  at  the  date  of 
the  further  advance. 

All  the  foregoing  facts  were  admitted, 
and  the  question  for  determination  was 
whether  or  not  the  plaintiffs  were  entitled 
to  tack  the  amount  due  in  respect  of  the 
further  advance  to  the  amount  due  on 
the  first  mortgage,  and  so  to  postpone  the 
second  mortgagees.  - 

NemUe,  Q.C.<,  and  TurreU,  for  the  plain- 
tifid  claiming  to  tack. — It  will  be  urged 
against  us  that  notice  to  one  was  notice 
to  all — Ward  v.  Buncombe  [l893].^  But 
that  case  only  applies  to  successive  assign- 
nients  of  trust  funds  held  by  trustees. 
Walker's  co-trustees  had  no  constructive 
notice  by  reason  of  his  having  acted  as 
solicitor  in  the  further  advance,  for  he  did 
not  get  his  knowledge  of  the  second  mort- 
gage when  acting  in  the  further  advance — 
Ck)nveyancing  Act,  1882  (45  &  46  Vict. 
c*  39),  s.  3,  sub-s.  1  (ii),  and  CoiuinSf  In 
re  [1886].'^  Although  in  an  action  by  the 
trustees  Walker  might  have  been  dis- 
qualified as  a  co-plaintiff,  yet  he  might 
have  been  joined  as  a  co-defendant— Zi^e 
V.  SaiUh  KentingUm  Hotd  Co.  [i879]  ^  and 
South  Durham  Iron  Co,,  In  re;  Smith't 
Case  [1879].'' 

(1)  62  L.  J.  Ch.  881 ;  [1893]  A.C.  3«9. 

(2)  66  L.  J.  Ch.  662  ;  31  Ch.  D.  671. 

(3)  11  Ch.  D.  121. 

(4)  48  L.  J.  Ch.  480;  11  Ch.  D.  579. 
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Levm^  Q.C.,  and  C.  S.  Medd,  for  the  de- 
fendants.— ^The  plaintifib  and  their  prede^ 
cessors  held  the  first  and  third  mortgages 
as  joint  tenants.  The  estate  and  interest 
of  each  joint  tenant  is  in  the  whole  sub- 
ject-matter ;  therefore,  if  Walker  could 
not  tacky  neither  could  the  other  joint 
tenants.  Smith's  Case  ^  proceeded  on  the 
ground  of  separate  beneficial  interests  in 
the  two  of  the  three  mortgagees  who 
were  not  directors  of  the  borrowing  com- 
pany, and  were  under  no  duty  to  have 
the  mortgage  registered  on  the  company*s 
register.  Ltbke  v.  SotUh  KenaingUm 
Hotd  Co,^  merely  decided  that  as  two  of 
three  trustees  could  not  validly  release 
rights  of  the  three  as  mortgagees,  the 
trustee-mortgagee,  who  had  done  no  act 
to  release,  could  sue  the  defendant  mort- 
gagors, and  could  make  his  co-mortgagees 
co-defendants.  The  circumstances  with 
respect  to  Walker  do  not  give  rise  to  a 
question  of  constructive  notice.  He  had 
actual  notice.  He  was  not  only  solicitor 
to  all  parties,  but  the  second  mortgage 
became  vested  in  him  and  others  before 
the  execution  of  the  third  mortgage. 
There  is  no  evidence  of  any  enquiry  made 
by  the  first  mortgagees  when  making  the 
further  advance.  By  employing  a  solici- 
tor you  do  not  fix  yourself  with  every- 
thing which  passes  through  his  mind,  but 
you  do  affect  yourself  with  knowledge  of 
what  he  ought  to  know  if  he  made  proper 
enquiries.  It  is  the  duty  of  the  solicitor 
to  ask  the  mortgagor  the  state  of  his 
title — WoUtenholme'a  Conveyancing  and 
SetOed  Land  Acta  (8th  ed.),  p.  145, 
Bradley  v.  Hiches  [l878],^  and  RolUmd  v. 
Hart[\%^\\^  The  onus  is  on  the  plain- 
tiffs to  shew  absence  of  notice — Stevens, 
Ex  parte  [1834].^ 

NeviUe,  Q»C.f  in  reply. — ^We  were  the 
owners  of  the  legal  estate,  and  there  was 
no  duty  on  us  to  make  enquiries* 

June  28. — Bybne,  J.,  after  stating  the 
foregoing  fac^,  continued :  I  am  of  opi- 
nion that  the  plaintiffs  are  not  entitled  to 
tack. 

No  question  arises  in  the  case  as  to  the 
effect  of  purchase  for  value  without  notice, 

(6)  47  L.  J.  Ch.  811 ;  9  Ch.  D.  189. 

(6)  40  L.  J.  Ch.  701 ;  L.  E.  6  Ch.  678. 

(7)  4Deac.&C.  117. 
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fmd  the  matter  has  to  be  determined  as 
though-  it  were  a  claim  on  the  part  of 
Barker,  the  survivor  of  the  original  joint- 
tenant  mortgagees.  Had  Walker  been  the 
survivor  it  would  have  been  impossible 
for  him  to  have  asserted  the  right  to  tack, 
but  it  is  said  that  the  equity  arising 
against  a  first  mortgagee  who  seeks  to 
tack,  by  reason  of  his  having  notice  of  a 
second  mortgage  at  the  time  when  he 
makes  a  further  advance,  is  a  purely  per- 
sonal equity  against  the  individual,  and 
cannot  affect  others,  though  interested 
jointly  with  him  in  the  mortgage  debt 
and  the  security.  The  question  is  of 
course  different  from  that  arising  when 
there  is  a  contest  as  to  priority  between  as- 
signees of  a  fund  of  personal  estate  vested 
in  trustees.  In  that  case  it  is  estab- 
lished that  if  one  only  of  the  trustees  in 
existence  at  the  date  of  the  second  assign- 
ment had  notice  of  the  prior  assignment 
the  earlier  assignee  does  not  lose  his 
priority  —  Ward  v.  Dumcombe,^  It  has 
also  been  held  that  an  assignee  who  has 
given  notice  to  one  only  of  several  trustees 
is  not  entitled  to  priority  over  a  sub- 
sequent assignee  who  takes  his  assignment 
after  the  death  of  the  trustee  to  whom 
notice  was  given — Timson  v.  RanuboUom 
[l837l  *  and  ffcUl,  In  re;  Nolan v,  O'Brien 
flSSOj® — and  it  has  also  recently  been 
determined  by  Mr.  Justice  Stirling  in 
Wasdale,  In  re;  Brittin  v.  Partridge 
[l898],^°  where  the  authorities  for  the 
former  propositions  are  referred  to,  that 
an  assignee  who  has  given  notice  to  all 
the  trustees  in  existence  at  the  time  of 
his  assignment  is  entitled  to  priority  over 
a  subsequent  assignee  who  has  taken 
his  assignment  after  the  death  or  retire- 
ment of  all  those  trustees,  and  who  gives 
notice  of  such  assignment  to  the  new 
trustees.  So  far  as  there  can  be  con- 
sidered to  be  any  analogy  between  the 
effect  of  notice  as  applied  to  the  class  of 
cases  to  which  I  have  referred,  and  to 
cases  like  that  with  which  I  have  to  deal, 
it  is  against  the  plaintiffs  ;  but  I  do  not 
think  that  the  analogy  is  very  close. 

In  the  case  of  a  mortgage  of  real  estate 
to  joint  tenants  to  secure  a  debt  due  to 
them  jointly,  it  cannot  be  said  as  against 

(8)  2  KesD,  35. 

(9)  7  L.  R.  Ir.  leo. 

(10)  Au'e.^p.  117;  [1899]  1  Ch  163. 


strangers  that  any  one  portio.  of  the 
security  or  of  the  debt  belongs  >  any  one 
of  the  mortgagees.  Each  is  ^titled  to 
the  whole  ;  and  if  notice  of  k  second  in- 
cumbrance be  given  to  any  oie  of  them, 
that  appears  to  me  by  creatiig  an  equity 
against  one  in  respect  of  tae  whole  to 
prevent  any  tacking  which  il  sach  a  case 
must  be  of  the  further  adrance  to  the 
whole  subsisting  original  debt.  If  the 
joint  tenant,  to  whom  notice  is  given, 
dies,  the  security  and  debt  become  vested 
in  the  siu^vors  by  operation  of  law  ;  but 
I  cannot  see  how  that  confers  upon  them 
any  better  equity  than  they  had  before, 
or  renders  the  pre-existing  equity  of  the 
second  mortgagee  any  worse.  If  it  be 
correct  to  say  that  the  right  of  the  three 
joint  tenants  to  tack,  which  is  a  right  to 
retain  the  legal  estate  until  all  that  is  due 
in  respect  of  further  advances  is  satisfied, 
was  lost  by  reason  of  the  notice  given 
to  one  of  them,  it  is  difficult  to  see  how 
that  right  can  revive.  I  think  there  is  a 
certain  analogy  between  this  state  of  things 
and  the  case  of  a  devise  to  two  as  joint 
tenants,  one  being  privy  to  an  illegal 
intent  on  the  part  of  a  testator,  and  the 
other  not,  in  which  case  neither  can  claim 
under  the  devise,  the  result  being  different 
in  the  case  of  a  devise  to  two  as  tenants 
in  common,  in  which  case  he  who  is  not 
privy  to  the  intent  will  take,  the  others 
not— see  Janes  v.  BacUej/  [i868] "  and 
Rowhoiham  v.  Dunnett  [l878].** 

Smith's  Case,^  relied  upon  by  the  plam- 
tiffs,  is  distinguishable  on  the  ground, 
amongst  others,  that  there  was  no  question 
there  as  to  the  effect  of  the  neglect  of  one 
of  several  joint  tenants,  but  of  the  neglect 
of  one  of  several  persons  having  separate 
interests,  to  do  something  which  he  ought 
to  have  done  in  a  different  capacity. 

It  is  unnecessary  to  express  any  opinion 
upon  the  other  point  argued— namely, 
whether  or  not  notice  ought  to  be  imputed 
to  "Walker's  co-mortgagees  by  reason  of 
his  having  acted  as  solicitor  for  them  on 
the  occasion  of  the  further  advance. 

There  are  some  observations  by 
Lindley,  M.R.,  in  Bailey  v.  Barnes 
[l893],^^  which  would  have  to  be  borne 
in  mind  before  determining  this  point 

(11)  L.  R.  3  Ch.  362. 

(12)  47  L.  J.  Ch.  449  ;  8  Ch.  D.  430. 

(13)  63  L.  J.  Ch.  73 ;   [1894]  1  Ch.  25 
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hostilely  to  the  defendants.  They  have  a 
bearing  oto  the  argument  put  forward  by 
counsel  fo^  the  defendants  as  to  the  duty 
of  a  party  to  enquire. 

\      — 

Solicitors — ^^altfi^  O.  Freeman,  for  plaintiffs; 
Maples,  l^esdale  &  Co.,  for  defendants. 

[P^orted  hy  R,  B.  Sclunnhcrg,  Exq.^ 
;         liarrUtcr-at'Lam. 
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[IN  THE   COURT   OF  APPEAL.] 
LiINDLEY,  M.B. 

6iE  F.  H.  Jeun^:. 

HOMEB,  L.J.  ',     I      BLANDT -JENKINS  V, 

1899.  \    I       DUNBAVEN  (EABL). 

June  9,  10. 
July  U, 

Evidence — A  dmissibility — Claim  to  Land 
— Statement  hy  Deceased  Person — Com- 
promise of  Proceedings  for  Trespass — Act 
of  Ownership — Landlord  and  Tenant — 
JEvidence  by  Tenant  against  Reversioner, 

In  an  action  to  restrain  trespass  upon 
land  and  for  a  declaration  of  title^  w/iere 
the  plaintiff's  title  is  disputed  by  the  de- 
feridanty  an  ancient  document  produced 
from  t/ie  plaintiffs  custody,  and  purporting 
to  be  signed  by  a  deceased  j>^9on,  by  which 
the  deceased  agreed  to  pay  a  sum  in  con- 
sideration of  the  plaintiff  *s  predecessor  in 
title  stopping  proceedings  against  him  for 
trespass  upon  part  of  the  land  in  question^ 
and  also  agreed  that  he  would  refrain  from 
trespassing  upon  the  land  for  the  future^ 
is  admissible  in  evidence  as  shewing  an  act 
of  ownership  by  the  plaintiff's  predecessor 
in  title. 

The  fact  that  the  deceased  wcu  a  tenant 
of  the  predecessor  in  title  of  the  defendant 
who  claimed  commonable  rights  over  the  land 
in  question  wHl  not  prevent  the  document 
being  admissible. 

Fapendick  v.  Bridgwater  (24  L.  J.  Q.B. 
289;  5  £.  &  B.  1Q6)  distinguished. 

This  was  an  appeal  from  a  decision  of 
Byrne,  J.  »^  i 

The  plaintiff  John  Blandy- Jenkins  was 
owner  in  fee  of  farms  and  lands  known  as 


Pantynawel  and  Tyry  Gffog,  in  the  parish 
of  Llangeinor,  in  the  county  of  Glamorgan ; 
and  the  plaintiff  Bichard  Thomas  was 
tenant  under  him  of  part  of  the  land. 

The  Earl  of  Dunraven  was  the  owner 
of  a  flEU-m  called  Caer  Abbott,  and  his  co- 
defendant,  Leyshon,  was  his  tenant. 

The  plaintiffs  sued  to  restrain  certain 
alleged  acts  of  trespass  upon  certain  un- 
inclosed  lands  claimed  by  the  plaintiff 
Blandy- Jenkins  as  his  freehold  property, 
and  for  a  declaration  of  title. 

The  defendants  claimed  commonable 
rights  over  the  land  in  question  in  respect 
of  freeholds  in  the  parish  of  Llangeinor, 
including  Caer  Abbott,  and  justified  the 
acts  complained  of  on  this  ground. 

Byrne,  J.,  held  that  the  plaintiffs  had 
failed  to  establish  the  right  which  they 
claimed. 

The  plaintiffs  appealed. 

In  the  course  of  the  hearing  of  the 
appeal  they  offered  in  evidence  the  fol- 
lowing document,  which  came  from  Mr. 
Blandy- Jenkins's  muniment- room  and 
purported  to  have  been  signed  in  1659  : 

'^  Be  it  known  to  all  men  that  Mr. 
Bichard  Jenkins  of  Pontinawell  (out  of 
the  neighbourly  love  that  he  always  had 
'  to  his  neighbour  David  Morgan  of  Kara- 
bat)  has  bin  persuaded  to  stop  all  pro- 
ceedings of  law  that  he  now  has  against 
the  said  David  Morgan  for  wilfully 
bringing  of  his  sheep  and  milking  of  his 
cows  in  Mr.  Jenkins*  freehold  land  with- 
out leve  being  known  by  the  name  of 
Oroike  Nant  Yckee  lying  westward  of  a 
brook  called  Nant  ye  Kee  and  in  length 
from  a  place  called  Such  P  .  .  .  .  te  to  a 
house  called  Pentrakee  for  which  wilfull 
trespass  the  said  David  Morgan  binds 
himself  to  pay  sixteen  shillings  costs  and 
that  he  will  for  the  future  keepe  his  owne 
and  all  other  peoples  sheep  and  cattle 
from  trespassing  on  the  said  ground  to 
the  utmost  of  his  power  to  which  he  has 
put  his  hand  the  day  above  written  In 
witness  of  us 

mark 

David  Morgan. 
Thomas  Gwillim 

mark 
Evan  E.  Morgan 
Thomas  T.  Mor 


David  William, 
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The  plaintifis  claimed  that  this  docu- 
ment shewed  an  exercise  of  ownership  by 
Mr.  Blandy-Jenkins's  predecessor  in  title 
over  the  land  now  in  question. 

The  defendants  contended  that  the 
document  shewed  that  David  Morgan  was 
a  tenant  of  the  farm  called  Gaer  Abbott 
(Karabat)  under  Lord  Dun  raven's  pre- 
decessor in  title,  and  that  the  statement 
was  inadmissible  as  being  a  declaration  by 
a  tenant  derogating  from  the  title  of  the 
reversioner. 

Byrne,  J.,  had  refused  to  admit  the 
document  in  evidence. 

Abel  Thamasy  Q.C,  and  J.  G.  Wood,  for 
the  appellant. — The  document  is  admis- 
sible as  evidence  of  an  act  of  ownership 
by  the  predecessor  of  the  appellant — 
Taylor    on    Evidence,   vol.    1   (9th   ed.), 

f>.  428,  s.  658,  and  Woolway  v.  Rowe 
1834].^  Acts  of  ownership  are  in  them- 
selves evidence — Jones  v.  WiUiams  [l837]^ 
and  Tickle  v.  Broum  [1836].^  It  is  a 
declaration  against  Morgans  monetary 
interest,  and  it  comes  out  of  the  proper 
custody. 

[Sir  p.  H.  Jeune. — I  am  not  sure  that 
it  would  be  admissible  as  an  admission 
contrary  to  Morgan's  interest.  It  may 
not  have  been  against  his  interest.  It  may 
have  saved  him  from  prosecution.  The 
declaration  of  a  tenant  is  not  admissible 
in  derogation  of  the  rights  of  the  rever- 
sioner— Fapendick  v.  BridgwcUer  [1855].*] 
That  was  a  different  case  from  this  ;  so 
also  was  Heg.  v.  Bliee  [l837]  * ;  but  it  is 
not  proposed  to  use  this  document  as  an 
admission,  but  as  evidence  of  an  act  of 
ownership.  If  this  man  had  been  living 
now  he  could  have  been  called  as  a  wit- 
ness and  asked  whether  he  had  put  sheep 
on  to  this  ground,  and  had  an  action 
brought  against  him  in  consequence — 
McUcomson  v.  0*Dea  [l863].®  It  shews 
that  he  trespassed,  and  was  warned  off. 
It  does  not  signify  whether  Morgan  was 
or  was  not  a  tenant  of  the  plaintiff  Blandy- 
Jenkins's  predecessor. 

(1)  3  L.  J.  K.B.  121 ;  I  Ad.  &  B.  114. 

(2)  6  L.  J.  Ex.  107 ;  2  M.  &  W.  326. 

(3)  5  L.  J.  K.B.  119  ;  4  Ad.  &  E.  369. 

(4)  24  L.  J.  Q.B.  289;  5  E.  &  B.  166. 

(5)  7  L.  J.  Q.B.  4  ;  7  Ad.  &  E.  660. 

(6)  10  H.L.  0.  693. 


App. 

Eve,  Q.C,  Ingle  Joyce,  Stua%  Moon, 
and  S.  T,  Evana,  for  the  resp^ents. — 
The  document  is  not  an  act  of  tvnership 
in  itself.  It  is  only  evidence  cf  an  act  of 
ownership,  and  is  not  admissib*» — Bridow 
y,CornHcan[lS7S]J  McUcomsa$v,0'De(k^ 
shews  that  ancient  documents,  coming  out 
of  the  proper  custody,  such/  as  convey- 
ances, licences,  or  leased,  are  tadmissible  as 
being  themselves  acts  of  ojimership,  but 
this  document  does  not  coxxie  within  that 
rule.  It  is  merely  a  statement  by  Morgan, 
who  appears  to  have  been  a  tenant  of  the 
property,  and  is  not  adml^ssible — BeH  on 
Evidence  (8th  ed.),  s.  500,  p.  440.  Ac- 
cording to  ^o«c2.  Brune  v.  Mavolinga  [l806]  ^ 
a  document  of  this  kind  cannot  be  used 
in  favour  of  the  person  from  whose  custody 
it  came.  It  is  only  evidcmce  that  a  claim 
was  made,  not  an  act  of  ownership  by 
Jenkins.  The  plaintiff  is  not  one  of  a 
body  of  commoners  clniming  a  general 
right,  as  to  which  reputation  may  be 
evidence,  but  he  is  an  individual  who 
claims  something  as  his  own  freehold. 

No  reply  was  called  for. 

LiNDLEY,  M.R. — I  cannot  brin^  myself 
to  doubt  the  admissibility  of  this  docu- 
ment. What  it  is  worth  is  another  thing. 
It  is  an  ancient  document.  You  cannot 
tell  whether  an  ancient  document  is  ad- 
missible in  evidence  against  anybody  till 
you  look  at  it  and  see  what  it  purports  to 
contain.  If  the  document  did  not  con- 
tain that  which  I  shall  mention  presently, 
it  contained  something  which  alone  would 
not  make  it  admissible.  But  when  you 
come  to  look  at  it,  it  purports  to  shew, 
and  does  shew  to  anybody,  that  a  person 
of  the  name  of  Jenkins  had  been  per- 
suaded to  stop  some  proceedings  which  he 
had  taken  against  a  man  named  Morgan 
for  trespassing  on  what  Jenkins  called  his 
freehold  by  bringing  sheep  and  cattle 
there.  Now,  what  is  thatt  It  shews 
upon  the  face  of  it  that  Jenkins  must 
have  been  in  possession  or  else  he  would 
not  have  brought  an  action  of  trespass. 
He  talks  about  '^  trespass  " — the  word  lA 
used  in  the  document  itself.  It  is  not  an 
act  of  ownership  I  agree,  but  it  is  a  docu- 
ment which  shews  that  the  person  in 

(7)  3  App.  Cas.  641. 

(8)  7  East,  279. 
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possession  ^^18  yindicating  that  possession 
against  somiebody  else  by  making  that 
somebody  taike  off  his  cattle.  To  my 
mind  it  is  evidence  of  an  act  of  ownership ; 
I  do  not  say  it  is  an  act  of  ownership. 
The  document  comes  from  the  muniments 
of  a  successor  \in  title  to  the  man  named 
Jenkins.  So  ithat  you  find  that  the 
custody  in  whioh  it  is  found  is  the  place 
where  you  would  expect  such  a  document 
as  this  to  be  kept — ^that  is  to  say,  it  is 
kept  by  those  who  are  interested  in  the 
land,  the  possession  of  which  was  vindi- 
cated by  Jenkin^.  It  comes  out  of  the 
proper  custody.  .  Now,  why  is  it  not 
admissible  against  anybody  ?  That  leads 
us  to  the  principle  upon  which  ancient 
documents  which  shew  acts  of  ownership 
are  admissible.  That  has  been  discussed 
in  old  cases  and  comparatively  modem 
cases,  and  the  most  modem  of  any  real 
importance  is  Malcomaon  v.  GDta^  in 
which  a  question  of  importance  about  the 
admissibility  of  this  class  of  evidence  was 
raised,  and  Mr.  Justice  Willes,  who  de- 
livered the  opinion  of  the  Judges,  says 
this,  which  I  thoroughly  indorse — a  very 
significant  passage:  ^'We  are  not  dis- 
posed to  narrow  the  bounds  of  the  law  of 
evidence  with  respect  to  ancient  posses- 
sion." You  cannot  prove  what  has  hap- 
pened in  the  past  without  having  regard 
to  ancient  documents,  and  if  you  find  an 
ancient  document  which  does  shew  that  a 
person  in  possession  of  land  vindicated 
that  possession,  it  is  contrary  to  all  com- 
mon sense  to  disregard  it.  Now  let  us 
look  a  little  further  at  what  he  says.  He 
says  that  the  rule  is  "  that  ancient  docu- 
ments coming  out  of  proper  custody,  and 
purporting  upon  the  fftce  of  them  to  shew 
exercise  of  ownership,  such  as  a  lease  or  a 
licence,  may  be  given  in  evidence  without 
proof  of  possession  or  payment  of  rent 
ander  them."  Now,  is  this  an  ancient 
document  which  purports  upon  the  face 
of  it  to  shew  an  exercise  of  an  act  of 
ownership  1  Unquestionably  it  is;  it  is 
not  an  act  of  ownership,  but  it  shews 
there  was  an  act  of  ownership— an  alleged 
tt*espass,  and  turning  cattle  off.  On  that 
short  ground,  it  seems  to  me,  it  is  ad- 
missible. Its  weight  is  quite  another 
thing. 

For  tne  reasons  I  have  given  I  cannot 
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App. 

help  thinking  that  the  case  of  Papendick 
V.  Bridgwater^  has  nothing  to  do  with 
thi^  case.  It  is  not  an  admission  by  the 
tenant  against  his  landlord ;  it  is  received 
under  another  head  altogether. 

Sir  F.  H.  Jeune. — I  agree.  It  seems 
to  me  quite  correct  to  say  we  must  look 
at  this  document  and  see  what  it  really 
says.  It  appears  to  me  it  might  be  used 
in  two  ways  :  First,  as  shewing  that  Mr. 
Hichard  Jenkins  brought  an  action  or 
commenced  proceedings  agaiuFt  a  person 
for  wilful  trespass;  that  is  one  thing. 
Then,  further,  it  might  be  said  that  it 
shews  that  the  person  against  whom  he 
took  proceedings  was,  in  fact,  the  tenant, 
and  that  that  tenant  yielded  to  the  action, 
and  practically  acknowledged  the  plaintiff 
was  right  by  binding  himself  to  pay  cer- 
tain money.  I  am  not  prepared  to  say, 
and  I  do  not  think  it  necessary  to  decide 
in  the  latter  point  of  view,  that  as  an 
acknowledgment  by  David  Morgan,  the 
tenant,  it  could  be  evidence,  because  the 
principle  of  the  case  of  Papendick  v. 
Bridgwater  *  appears  to  me  to  apply.  It 
is  true  it  is  not  a  direct  admission  by  the 
tenant,  but  it  is  practically  equivalent  to 
it,  and  I  am  not  prepared  to  say  this 
document  would  not  be  evidence  of  an 
acknowledgment  by  the  tenant  that  his 
landlord  or  he  in  respect  of  his  land  had 
no  rights  of  pasture  or  turning  out  upon 
this  area ;  but,  looked  at  merely  as  a  state- 
ment of  certain  facts,  it  appears  to  me  to 
be  admissible  on  the  ground  that  it  is  a 
statement  of  a  deceased  man  against  his 
pecuniary  interest,  and  therefore  not 
under  the  rule  as  to  statements  by  a 
deceased  person  not  being  admissible,  and 
it  proves  what  it  states — namely,  that  an 
action  was  brought.  What  the  effect  of 
that  may  be,  and  how  far  that  is  an  act 
of  ownership  which  is  valuable  in  this 
case,  is  altogether  another  question.  I 
have  no  hesitation  in  saying  that  this 
document  is  clearly  evidence  of  such  an 
act  of  ownership,  if  act  of  ownership 
it  be. 

KoMEB,  L.J. — I  agree  in  thinking  that 
this  document  is  admissible  in  evidence. 
In  the  first  place,  it  is  prima  faeie 
admissible  if  relevant,   because   it  is    a 
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statement  by  a  deceased  person,  who  had 
peculiar  means  of  knowing  the  matter 
stated,  and  had  no  interest  to  misrepre- 
sent it,  and  it  was  opposed  to  his 
pecuniary  interest,  as  is  evidenced  by 
looking  at  the  document  itself.  The  next 
question  then  is,  are  the  facts  stated 
relevant?  They  are,  in  my  opinion,  for 
they  shew  an  act  of  ownership  by  Mr. 
Jenkins.  Of  course,  I  am  assuming  for 
the  moment  that  it  will  hereafter  be 
established,  which  may  or  may  not  be  the 
case,  that  the  land  referred  to  here  is  the 
land  which  is  the  subject  of  this  action, 
or  some  part  of  it.  Of  course  we  admit 
the  .evidence  subject  to  that  being  estab- 
lished, if  it  can  be  established.  The 
£eu^  stated  in  this  document  tend  to 
shew,  so  far  as  it  goes,  property  in 
Jenkins  in  the  land  in  question,  for  it 
shews  a  sum  paid  or  to  be  paid  to  Jenkins 
for  a  trespass  on  the  land ;  that  is  say, 
it  is  like,  to  my  mind,  a  document  shew- 
ing a  payment  to  Jenkins  for  a  licence  to 
some  one  to  use  the  land.  I  cannot  see 
that  any  useful  distinction  can  be  drawn 
between  those  two  cases. 

It  has  been  said  that  the  document 
ought  not  to  be  admitted,  because  it 
amounts  to  evidence  by  a  tenant  against 
his  reversioner,  and  reference  was  made 
to  the  case  of  Papendick  v.  Bridgwater.^ 
That  case,  to  my  mind,  is  quite  distin- 
guishable. There  what  was  sought  to  be 
put  in  evidence  was  a  mere  declaration  by 
the  tenant  having  no  right  in  respect  of 
his  landlord's  property,  which  was  the 
subject  of  the  action.  What  was  sought 
to  be  proved  was  not  any  evidence  of  an 
act  done.  As  Mr.  Justice  Erie  pointed 
out  in  that  case,  what  was  sought  to  be 
put  in  evidence  was  a  mere  abstract  state- 
ment, and  he  said  that  the  case  was  "  dis- 
tinguishable from  that  of  evidence  of  acts 
of  user  or  interruption,  which  now  may 
be  properly  admitted.''  In  that  case  the 
evidence  of  the  tenant  was  properly  re- 
jected, because  the  tenant  himself,  if 
living,  could  not  have  given  the  evidence 
that  was  there  sought  to  be  given.  An 
admission  by  the  tenant  that  he  has  no 
title,  or  a  past  admission  by  a  t-enant  that 
he  had  no  title,  is  irrelevant,  because  it 
cannot  be  used  as  evidence  against  the 
reversioner.      A    mere  admission  by    a 


App. 

tenant  that  he  has  no  title  canntt  amoont 
to  an  admission  by  the  revj^ioner,  or 
tend  to  bind  the  reversioner.  In  this  case 
this  document  is  admitted  by  us  not  be- 
cause it  is,  or  as  being,  an  admission  as  to 
title  by  the  tenant,  but  as  e^denoe  of  the 
facts  stated  in  the  document,  the  acts  of 
ownership.  If  this  perso^  were  living, 
clearly  he  could  be  asked  tp  give  evidence 
of  the  facts  stated  in  Ihis  document. 
Those  facts  would  be  rele^^ant,  and  would 
tend  to  support  Jenkins's  title,  and 
Morgan,  if  living,  could  ^ot  have  refused 
to  answer  those  questions;  nor  could 
Morgan's  landlord  have  said  that  Morgan's 
evidence  was  not  admissible,  because 
Morgan  was  his  tenant. 

Then,  if  the  statements  of  this  de- 
ceased man  Morgan  are  admissible  on  the 
grounds  that  I  have  pointed  out,  the  next 
question  is,  are  not  those  statements  of 
the  dead  man  evidenced  by  this  documentt 
— that  is  to  say,  is  the  document  in  itself 
evidence  of  those  statements  of  the  dead 
man)  I  think  it  is.  It  is  an  ancient 
document  admittedly  coming  from  the 
proper  custody,  and  it  appears  genuine. 
It  appears,  so  far  as  I  can  see,  to  be  an 
original  document,  and  it  is  admissible 
because,  as  pointed  out  by  the  Master  of 
the  Rolls,  it  shews  acts  of  ownership. 
I  agree  with  what  he  has  stated,  that  the 
general  rule  as  to  documents  of  this  class 
ought  not  to  be  restricted  in  the  manner 
sought  for  by  those  who  are  opposing  the 
admission  of  the  document  in  this  case. 

Juh/ 1 4. — Their  Lordships,  after  hearing 
the  arguments  on  each  side,  took  time  to 
consider  their  judgment,  and  on  this  date 
dismissed  the  app^  with  costs. 


Solicitors— Thomas  White  Sc  Sons,  agents  for 
Randall  &  Co.,  Bridgend,  for  appellants; 
Frere,  Cholmeley  &  Co.,  for  respondent. 

IBeported  hy  A.  J,  Speneer,  Stq., 
BarrisUr-at'IAm, 
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[IN  TUB  COURT  OF  APPEAL.] 
lilNDLET,  Ai.Jl. 
SiK  F.  H.  Je^ne.  ^ 
BiQBT,    L.  J.  \ 

1899.    \ 
June  29,  30v 
JulyU. 

Vendor  and  ^rchcuer — Breach  of  Con- 
tract — Lose  of  Bargain — Damages — Lease- 
holds — Assignmef^t — Consent  of  Lessor — 
Duty  of  Vendor.  ^ 

The  rule  laid  do^nn  in  Bain  v,  Fother- 
giU  (43  L.  J.  Ex.  243 ;  L.  R.  7  H.L.  158), 
that  damages  for  loes  of  bargain  cannot  he 
recovered  on  breach  of  a  contract  for  sale  of 
land,  is  based  upon  the  uncertainty  of 
making  out  a  good'  title,  and  does  not  de- 
pend upon  the  absence  of  fraud.  It  applies 
to  eases  where  a  vendor  is  unable,  vnthout 
•any  default  on  his  part,  to  make  a  good 
title,  and  does  not  apply  to  the  case  of  a 
vendor  who  can  make  a  good  title,  but  will 
not,  or  unU  not  do  what  Ihe  can  do  and 
-aught  to  do  in  order  to  obtain  one. 

The  rule  is  an  exception,  and  ought  not 
to  be  extended  to  cases  in  which  the  reasons 
on  which  it  is  based  do  not  apply  ;  there- 
fore, if  a  vendor  of  leaseholds  assignable 
subject  to  the  consent  of  his  lessor  does  not 
.endeavour  to  obtain  that  consent,  the  pur- 
chaser unll  be  entitled  to  damages,  although 
lie  would  not  have  been  so  entitled  if  the 
vendor  had  asked  for  the  consent  and  it 
had  been  refused. 

Engell  V.  Fitch  (38  L.  J.  Q.B.  304; 
li.  B.  4  Q.B.  65d)isnot  overruled  by  Bain 
47.  Fothergill  (supra). 

Appeal  from  Bomer,  J. 

On  April  1,  1897,  Francis  Day  agreed 
^  purchase  from  A.  D.  Dunn  the  lease- 
hold premises  known  as  Cocker's  Hotel, 
Oharterhouse  Square,  for  6,500/.,  and  he 
fMiid  a  deposit  of  325/.  It  was  stated  in 
•A  memorandum  that  the  lease  had  ahout 
forty  years  to  run,  and  it  was  agreed  that 
Dunn  should  complete  certain  alterations 
"then  being  carried  out,  including  the 
fitting  up  of  a  public  bar,  and  that  the 
fiale  was  to  be  subject  to  the  landlord's 
4xmsent  to  transference  of  the  lease.  At 
i>hi8  time  Dunn  held  the  premises  for  the 
residue,  amounting  to  sixteen  years,  of  a 


term  granted  by  the  governors  of  the 
Charterhouse.  This  lease  contained  re- 
strictive covenants  which  would  have  pre- 
vented Dunn  from  making  the  alterations, 
but  the  governors  had  agreed  to  give  him 
a  further  term  of  forty-three  years  £rom 
1893,  and  to  sanction  the  introduction  of 
the  bar,  provided  a  covenant  were  intro- 
duced into  the  proposed  new  lease  enabling 
them  to  remove  the  bar  should  they  think 
fit  to  do  so.  On  being  informed  of 
the  proposed  assignment  to  Day,  the 
governors  told  Dunn  that  on  any  assign- 
ment by  him  the  bar  would  have  to  be 
removed. 

Dunn  died  on  April  26,  1897,  and  his 
estate  was  being  administered  in  the 
Chancery  Division.  Negotiations  were 
continued  between  his  representatives 
and  Day,  who  required  compensation  for 
the  loss  of  the  bar,  and  on  December  15, 
1897,  the  solicitors  of  the  former  wrote 
to  the  governors  giving  a  full  history  of 
the  transaction,  and  stating  that  they 
found  a  difficulty  in  providing  for  the 
rent,  but  could  sell  the  property  at  once 
to  another  purchaser  for  a  higher  price. 
The  letter  continued  :  ^'  The  contract  with 
Day  was  stated  to  be  (and  of  course  was) 
subject  to  approval  by  the  Charterhouse. 
We  have  taken  the  necessary  steps  to 
rescind  it,  but  in  the  view  of  possible 
further  litigation  with  him  we  think  we 
may  ask  the  governors  whether,  taking 
into  consideration  all  the  circumstances, 
they  would  or  would  not  be  satisfied  with 
him  as  a  tenant  if  the  contract  were  still 
in  existence.''  In  a  letter  of  l^farch  8, 
1899,  the  defendants  expressed  them- 
selves in  the  same  way.  They  never 
asked  the  governors  to  accept  Day  as  their 
tenant  without  the  bar,  and  there  was  no 
evidence  what  the  governors  would  have 
done  if  they  had  been  so  asked. 

The  governors  refused  to  accept  Day 
as  a  tenant,  and  the  representatives 
of  Dunn  sold  the  property  to  another 
purchaser  for  6,625Z.  Day  brought  an 
action  against  Dunn's  representatives 
for  specific  performance  with  compensa- 
tion, and  when  this  relief  became  impos- 
sible he  claimed  damages  and  repayment 
of  the  deposit. 

Bomer,  J.,  held  that  the  defendants 
had  not  been  guilty  of  fraud,  that  Bain 
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V,  Fothergill  [l874]  ^  applied,  and  that  the 
plaintiff  was  not  entitled  to  damages  for 
the  loss  of  hid  bargain ;  but  that  he  must 
be  allowed  to  prove  against  Dunnes  estate 
for  his  deposit  and  interest  and  the  costs 
of  investigating  the  title. 
The  plaintiff  appealed. 

NemUe,  Q.C,  Bray,  Q.C.y  and  Cold- 
ridge,  for  the  appellant. — It  was  the 
duty  of  the  vendors  to  do  their  best  to 
obtain  the  consent  of  the  landlords  to  the 
assignment,  and  as  they  did  not  do  that 
they  are  liable  for  damages  upon  the  con- 
tract— WiUiama  v.  OUnUm  [1866],^  Leh- 
mann  v.  Mc Arthur  [iSGs],'  and  Godunn  v. 
Francis  [iSTc].'*  The  letter  of  December 
15,  1897,  shews  that  they  went  further 
and  actually  invited  the  governors  to 
withhold  their  consent. 

It  was  decided  in  Bain  v.  Fothergill,^ 
following  Flureau  v.  ThomhiU  [l776],* 
that  the  law  affecting  a  contract  for  sale 
of  real  estate  is  an  exception  to  the  ordi- 
nary law  of  contracts,  and  that  if  the 
vendor  is  unable  to  make  a  title  the  pur- 
chaser cannot  recover  damages  for  the 
loss  of  his  bargain.  That  does  not  de- 
pend on  any  question  of  fraud  (and  no 
suggestion  of  fraud  is  made  in  this  case), 
but  on  the  difference  between  the  nature 
of  real  estate  and  that  of  chattels  and  the 
well-known  difficulty  of  making  out  a 
good  title.  The  decision  in  Hopkins  v. 
Grazebrook  [i826]  ®  was  reversed,  but 
EngeU  v.  Filch  [i869]  ^  was  left  untouched. 
In  that  case  it  was  held  that  a  pur- 
chaser could  recover  damages  for  loss  of 
his  bargain  if  the  vendor  had  not  taken 
all  reasonable  steps  to  enable  him  to 
carry  out  the  sale,  and  that  decision 
exactly  covers  this  case.  The  defendants 
have  not  even  asked  the  governors  to 
consent  to  an  assignment  to  the  plaintiff 
with  compensation  for  the  loss  of  a  bar. 
They  have  put  their  duty    to    Dunn's 

(1)  43  L.  J.  Ex.  243;  L.  R.  7  H.L.  158. 

(2)  35  L.  J.  Ch.  284,  288;  L.  R.  1  Ch.  200, 
209. 

(3)  37  L.  J.  Ch.  626, 627 ;  L.  R.  3  Ch.  496,  600. 

(4)  39  L.  J.  C.P.  121,  126;  L.  R.  5  C.P.  295, 
306. 

(5)  2  W.  Bl.  1078. 

(6)  5  L.  J.  (O.S.)  K.B.  66 ;  6  B.  &  C.  31. 

(7)  37  L.  J.  Q.B.  145 ;  38  L.  J.  Q.B.  304 ; 
L.  R.  8  Q.B.  814 ;  L. R.  4  QB.  669. 


pstate  before  their  duty  to  th*  purchaser. 
The  profit  made  on  the  re-soi  is  evidence 
of  damage. 

JRowden,  Q,C.,  and  Ja^j/n  Smith,  for 
the  administrator  (pendenti  lite)  and  the 
executors  of  Dunn. — Thd  decision  in 
Bain  v.  Fothergill  *  is  obanded  on  the 
absence  of  fraud.  Wheve  completion  is 
impossible  the  purchasei^^  cannot  recover 
damages  for  loss  of  his  bl&rgain  unless  the 
vendor  has  been  guilty  of  fraud.  EngeU 
V.  Fitch  ^  was  a  question  of  conveyancing; 
the  vendor  there  was  al^e  to  make  a  title 
but  refused  to  remove  a  conveyancing 
difficulty — per  Lord  Hatherley  in  Bain 
V.  Fothergill.^  The  fiippellants  have  to 
shew  that  the  conduct  of  the  defendants 
is  tainted  with  fraud,  but  they  do  not 
even  suggest  an3rthing  of  the  kind.  Lord 
Chelmsford's  statement,  that  the  pur- 
chaser could  only  recover  damages  in  an 
action  for  deceit,  shews  that  that  was  his 
view,  and  the  decision  in  Bain  v.  Fother- 
gill^ is  accepted  in  that  sense  in  Gas 
Light  and  Coke  Co,  v.  Totose  [l887].*  If 
the  governors'  consent  had  been  asked  for 
and  refused,  the  plaintiff  would  have  had 
no  remedy. 

Neville,  Q.C.,  replied. 

Cur,  adv,  vuU, 

July  14. — LiNDLEY,  M.R.,  read  the 
following  judgment,  in  which  Rigby, 
L.  J.,  concurred. — The  question  raised  by 
this  appeal  is  whether  a  purchaser  of 
leasehold  property  which  the  vendor  could 
not  assign  without  a  licence  from  his 
lessor  is  entitled  to  damages  (beyond  the 
deposit  and  interest  and  expenses)  by 
reason  of  the  vendor's  omission  to  do  his 
best  to  procure  such  licence.  [His  Lord- 
ship stated  the  &cts,  and  continued:! 
Day  was  willing  to  complete  if  he  could 
obtain  the  new  lease  and  compensation 
for  the  loss  of  the  bar.  But  it  is  obvious 
that  he  was  not  willing  to  complete  if  he 
could  not  get  the  new  lease,  and  that  he 
did  not  take  the  risk  of  obtaining  or  not 
obtaining  the  lessors'  consent  to  its  trans- 
fer to  him.  He  was  not  therefore  in  a 
position  to  succeed  in  his  action  if  such 
consent  could  not  be  obtained.  If^  ho^ 
ever,  the  lessors'  consent  could  be  obtained 
Singleton  had  no  defence  to  Day's  action. 
(S)  66  L.  J.  Ch.  889  ;  35  Ch.  D.  519. 
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Singleton's  notice  to  rescind  did  not  de- 
prive Day  of  1l;s  right  to  specific  perfoi*m- 
ance  vnth  compensation  for  loss  of  the 
har  if  the  lessor's  consent  could  he  ob- 
tained.     It  wa&^  Singleton's  business  as 
Dunn's  represen^itive  to  obtain  that  con- 
sent if  he  coula — see  Lehmann  v.   JIfe 
Arthur  '^ — althoug:^  it  was  not  necessary  to 
obtain  it  until  the  time  for  completing 
the  assignment  to'  Day  had  arrived — see 
:EUi8    V.    Bogers  [usss].®      If   Singleton 
could   not  obtain  the  consent,   then,  as 
already  stated,  specific  performance  would 
be  impossible  and  Dtiy's  action  as  it  stood 
must  have  failed ;  and  in  such  case  Day 
could  only  have  recovered  back  his  de- 
posit and  interest  and  the  cost-s  of  investi- 
gating the  title.     This  is  shewn  by  Bain 
V.   FoihergUU      But   if  Singleton  could 
have  got  the  lessor's  consent  and  would 
not,  still  more  if  the  refusal  of  that  con- 
sent was  procured    by  Singleton,    Day 
would  have    had    a  right  of  action  for 
damages  against  Singleton  for  a  breach  of 
his  duty  to  obtain  the  lessor's  consent,  it 
being  in  his  power  to  obtain  it.     In  such 
an  action  (unless  Bain  v.  FothergiU  ^  ex- 
tends to  it,  which   I  will  consider  pre- 
sently) the  measure  of  damages  would  not 
be  confined  to  the  deposit  and  interest  and 
costs  rendered  useless,  but  the  measure  of 
damages  would  be  the  loss  occasioned  by 
not  obtaining  the  lease  with  compensation 
for  the  absence  of  the  bar.     Singleton 
never  asked  the  lessors  to  accept  Day  as 
their  tenant  without  a  bar,  and  conse- 
quently it  would  be  for  him  (Singleton) 
to  shew  that  if  he  had  asked  them  they 
would  have  refused.     [His  Lordship  re- 
ferred again  to  the  facts,  and  continued  :] 
Mr.  Justice  Bomer  did  not  think   that 
the  plaintiff  had  proved  that  Singleton  by 
his  solicitors  had  induced  the  lessors  to 
decline  to  accept  Day  as  their  tenant,  and 
the  learned  Judge  considered  that  the 
case  fell  within  Bain  v.  Foth&rgiU^     He 
took  a  very  charitable  view  of  the  letter 
of  December  15,  1897;  but,  even  taking 
this  view  of  it,  Singleton  certainly  made 
no  effort  to  obtain  the  lessors'  consent  to 
the  required  assignment  without  a  bar,  as 
it  was  nis  duty  to  do.     But  for  that  letter 
there  is  no  reason  to  suppose  that  Day 
"vrould  not  have  been  accepted  as  a  tenant 
(9)  29  Ch.  D.  661. 


without  a  bar,  and  it  ought  to  be  inferred 
as  against  Singleton  that  the  lessors 
would  have  accepted  Day  if  Singleton  had 
asked  them  to  do  so.  Having  regard  to 
this  circumstance,  we  do  not  think  that 
Bain  v.  FotkergiU  *  covers  this  case. 
There  the  vendors  did  all  they  could  to 
obtain  the  lessor's  consent  to  the  assign- 
ment and  they  failed  to  obtain  it.  The 
first  question  submitted  to  the  Judges 
shews  that  what  was  being  considered  was 
the  rule  as  to  damages  on  the  sale  of  real 
estate  where  a  vendor  without  his  default 
IS  unable  to  make  a  good  title.  Lord 
Chelmsford's  judgment  is  addressed  to 
that  question;  and  his  observations  on 
fraud  are  part  of  his  comment  on  Hopkins 
V.  Grazebrook,^  which  had  decided  that 
the  exceptional  rule  laid  down  in  Flwrtatu 
V.  Thornhill  *  did  not  apply  where 
the  vendor  knew  that  he  had  not  a  good 
title,  although  he  believed  he  could  get 
one,  and  had  in  fact  an  equitable  title. 
Neither  Lord  Chelmsford's  judgment  nor 
Lord  Hatherley's  is  an  authority  for  the 
application  of  that  exceptional  rule  to  the 
case  of  a  vendor  who  can  make  a  good 
title  but  will  not,  or  will  not  do  what  he 
can  do  and  ought  to  do  in  order  to  obtain 
one.  Such  a  case  is,  however,  covered  by 
EngeU  v.  Fiich,"^  which  was  to  a  certain 
extent  based  on  Hopkins  v.  Grazebrook,^ 
and  was  much  commented  on  in,  but  not 
overruled  by,  Bain  v.  FothergiU} 

These  observations  do  not,  however, 
dispose  of  the  case.  They  render  it 
necessary  to  consider  another  difficulty, 
which  is  this  :  If  Dunn's  representatives 
had  tried  to  obtain  the  lessors'  consent 
and  had  failed.  Day  could  have  obtained 
no  more  damages  than  those  he  has  re- 
covered. The  damage  to  him  is  occasioned 
by  his  not  obtaining  what  he  was  entitled 
to  by  his  contract ;  and  so  far  as  damages 
are  concerned,  the  reason  why  he  &ils  to 
obtain  what  he  bargained  for  is  imma- 
terial. The  damage  is  the  same  whatever 
that  reason  may  1^.  Why,  then,  should 
he  obtain  more  damages  if  no  attempt  is 
made  to  obtain  the  lessors'  consent  than 
he  would  be  entitled  to  if  a  proper  effort 
to  obtain  such  consent  had  heea  made 
and  had  failed  f  The  only  reason  which 
can  be  assigned- for  deciding  that  he  is 
entitled  to  more  is  that  the  rule  which 
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limits  his  damages  in  the  first  case  is  itself 
an  anomalous  rule  based  upon  and  justified 
by  the  difiiculties  in  shewing  a  good  title  to 
real  property  in  this  country,  but  one 
which  ought  not  to  be  extended  to  cases 
in  which  the  reasons  on  which  it  is  based 
do  not  apply.  This  answer  to  the  ques- 
tion with  which  we  are  dealing  appears 
to  us  sufficient  and  satisfactory.  The 
answer  may  possibly  be  difficult  to  recon- 
cile with  some  of  Lord  Chelmsford's  ob- 
servations in  Bain  v.  FothergiU,^  but  the 
answer  is  in  our  opinion  quite  consistent 
with  the  decision  in  that  case,  and  it  has 
the  merit  of  preventing  the  rule  there 
upheld  from  leading  to  grievous  injustice. 

We  come,  therefore,  to  the  conclusion 
that  the  judgment  appealed  from  ought 
to  be  reversed  except  so  far  as  it  relates 
to  the  deposit,  and  that  it  ought  to  be 
declared  that  the  plaintifi:'  is  entitled  to 
the  damages  which  he  has  sustained  by 
reason  of  the  omission  of  the  defendant 
Singleton  to  obtain  the  consent  of  the 
Governors  of  Charterhouse  to  the  assign- 
ment to  the  plaintiff  of  the  lease  referred 
to  in  the  memorandum  of  April  1,  1897, 
without  the  bar,  which  the  governors 
would  not  allow  the  plaintiff  to  have. 
There  must  be  an  enquiry  to  ascertain 
the  amount  of  these  deimages,  and  the 
defendant  Singleton  must  be  ordered  to 
pay  them .  He  must  look  for  his  indemnity 
to  Dunn's  estate. 

As  regards  the  costs,  the  plaintiff  is 
entitled  to  the  costs  of  the  appeal  and  to 
the  costs  of  the  action,  and  the  defendants 
must  look  to  Dunn's  estate  for  their  in- 
demnity. 

Sib  F.  H.  Jeune  stated  the  facts,  and 
continued  :  I  have  stated  the  fiicts  of  the 
case  at  some  length  because  I  am  com- 
pelled to  differ  from  the  learned  Judge  in 
the  Court  below  as  to  the  proper  infer- 
ence to  be  drawn  from  the  £euH»  and 
correspondence  to  which  I  have  referred. 
To  me  it  appears  abundantly  clear  that 
the  administrator's  solicitors  acting  on 
his  behalf  did  not  use  their  best  en- 
deavours to  obtain  the  lessors'  consent, 
but,  on  the  contrary,  endeavoured,  and  I 
think  successfully  endeavoured,  to  induce 
the  lessors  through  their  solicitors  to 
refuse    that    consent.      It    should    be 


mentioned     that    on     Apii     2,     1897, 
the  defendants'  solicitors  irrote    to  tbe 
solicitor    of   the  governoi/k    recommend- 
ing   Day  as    an    assigne.^,  and    stating 
that  they  were  informed'  that  be  was  a 
man  of  respectability  and  good  means.  It 
was    then    their    inter<^    to    get    Day 
accepted  as  a  tenant,    j  But  by   Decem- 
ber 15  it  was  greatly  to^he  interest  of  the 
estate  which  they  rep-iesented  to  induce 
the    governors  to  refitise  their  consent. 
They  could  so,  but  onl^  so,  get  rid  of  tbe 
impending  action  for  specific  performance 
and  compensation,  t9  which  as  far  as  I 
can  see  they  had   n|o  answer,  and  they 
would  also  be  made  free  to  sell  their  pro- 
perty on  more  advantageous  terms.     I  do 
not  think  it  possible  that  an  experienced 
solicitor  could  fail  to  understand  the  drift 
of  the  letter  of  December  15,  or  to  see 
that  the  administrator  was  asking  the 
governors    to    refuse    their    consent    on 
account  of  the  great  advantage  which  such 
refusal  would  be  to  him,  and  also  the 
advantage  which  he  suggests  it  would  be 
to  the  governors.     And  I  cannot,  as  a 
matter  of  common  sense,  refuse  to  connect 
the  refusal  which  promptly  followed  with 
the  letter  of  December  15.     Mr.  Justice 
Romer  was  struck  with  the  fact  that  the 
governors'  solicitor  was  not  called  by  the 
plaintiff.     It  appears  to  me  that  it  was 
for  the  defendants  to  call  him  to  refute,  if 
they  could,  the  strong  presumption  arising 
from  the  letters,  and   to   shew,  if  they 
could,    that    something  other  than   the 
defendants'  representations  induced  the 
govern ors  to  refuse  their  assent.     It  was 
argued    before    us     that    the    letter    of 
December  15  was  written  bona  fide  m  the 
interests  of  Dunn's  estate.     I   have  no 
doubt  that  it  was.     But  Singleton  had  a 
duty  to  Day  superior  to  that  to  Dunn's 
estate,  and  it  was  just  because  he  was 
zealous    in   regard   to   his   duty   to  that 
estate  that  he  failed  in  his  duty  to  the 
person  with  whom  Dunn  bad  contracted. 
But  now  comes  the  question  whether 
on  the  facts  as  I  have  found  them  an 
action  lies  at  the  suit  of  the  plaintiff,  and 
an  action  in  which  full  damages  can  be 
recovered  ;   and  it  is  contended  that  the 
case  of  Bain  v.  FothergiU  ^  is  a  oonclusive 
authority  against  such  a  proposition.  The 
effect  of  the  decision  in  Bain  v,  FoihergHU  ^ 
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is,  I  think,  suinmed  up  in  saying  that  it 
overruled  the  \  exception  which  the  Court 
in  the  case  of  Bopkim  v.  Grazd>rook  ^  had 
sought  to  engraft  on  the  rule  laid  down  in 
the  case  of  Flureau  v.  ThomhiU,^    What 
that  exception  y^&s  may  be  stated  in  the 
words  of  Lord  Chelmsford  in  his  judgment 
in  Bain  v.  FothergiU  ^ :  "  The  exception 
which  the  Court,  in  Hopkins  v.   Graze- 
brook^^    engrafted     upon     the    rule     in 
Flureau  v.   ThomhiU^^  has  always  been 
taken  to  be  this:  that  in  nn  action  for 
breach  of  a  contract  for  the  sale  of  a  real 
estate  if  the  vendor  at  the  time  of  enter- 
ing into  the  contract  knew  that  he  had  no 
title,  the  purchaser  has  a  right  to  recover 
damages  for  the  loss  of  his  bargain."     As 
the  law,  therefore,  now  stands,  limited 
damages  only   can  be  recovered    in  an 
action  for  breach  of  contract  for  the  sale 
of  real  estate,  whether  or  no  the  vendor 
knows  that  he  had  no  title  to  the  thing 
contracted  to  be  sold.  Lord  Chelmsford,  in- 
deed, in  his  judgment,  was  led  to  reeard 
the  rule  laid  down  in  Flureau  v.  TkornAiU  ^ 
as  without  exception.   '^  I  think,''  he  said, 
"  the  rule  as  to  the  limits  within  which 
damages    may   be    recovered    upon    the 
breach  of  a  contract  for  the  sale  of  real 
estate  must  be  taken  to  be  without  excep- 
tion.    If  a  person  enters  into  a  contract 
for  the  sale  of  a  real  estate,  knowing  that 
he  has  no  title  to  it,  nor  any  means  of 
acquiring  it,  the  purchaser  cannot  recover 
damages  beyond  the  expenses  he  has  in- 
curred by  an  action  for  the  breach  of  the 
contract ;     he    can    only    obtain    other 
damages  by  an  action  for  deceit."    But 
the  present  action  is  not,  I  think,  to  be 
regarded  as  an  action  for  breach  of  con- 
tract to  sell  the  lease  of  the  hotel  in 
question.     It  is  really  an  action  against 
Mr.  Singleton  for  fjedling  in  his  duty  to 
obtain,  if  he  could,  the  consent  of  the 
Charterhouse  to  a  transfer. 

I  do  not  think  it  can  be  doubted  that 
it  is  the  duty  of  a  vendor  to  make  a  good 
title  for  his  purchaser  if  he  can,  and  cer- 
tainly not  to  do  anything  to  impair  or 
spoil  such  title.  The  emphatic  words  of 
Lord  Justice  Turner  in  Williams  v.  Glen- 
ion  ^  have  been  often  referred  to :  **  The 
vendor,  however,  is  bound  to  complete 
the  contract,  and  if  he  does  not  take  the 
steps  which  are  necessary  to  enable  him 
to  do  so,  he  is  liable  for  damages  upon  the 


contract;  and  heavy  damages  would  be 
given  if,  having  the  means  of  completing 
the  sale,  he  should  decline  to  take  the 
proceedings  necessary  for  that  purpose.'' 
It  may  perhaps  be  doubted  if  the  expres- 
sion of  opinion  that  the  vendor  is  liable 
for  damages  upon  the  contract  does  not 
conflict  with  the  dicta  of  Lord  Chelmsford, 
but  the  expression  of  the  duty  of  the 
vendor  leads  to  no  such  conflict.  In 
Lehmann  v.  JfoArthur  ^  Lord  Justice 
Page-Wood  said :  "  It ,  was  the  duty  of 
McArthur  "  (the  vendor  in  that  case)  "  to 
do  his  best  to  obtain  the  landlord's  con- 
sent." The  case  of  Engell  v.  Fiioh,'^ 
decided  by  the  Court  of  Queen's  Bench 
and  the  Exchequer  Chamber,  appears  to 
me  to  be  an  authority  on  this  point.  In 
that  case  the  mortgagees  of  a  house  sold 
it  to  the  plaintiff,  the  particulars  of  sale 
stating  that  possession  would  be  given  on 
completion  of  the  purchase.  The  title 
was  satisfieictory,  but  the  mortgagor,  who 
was  in  possession,  refused  to  go  out,  and 
the  vendors  refused  to  oust  him  by  eject- 
ment or  to  complete  the  sale.  It  was 
held  that  the  rule  in  Flureau  v.  Thom- 
hiU  ^  did  not  prevent  the  purchaser  from 
recovering  damages  for  the  loss  of  his 
bargain.  It  is  quite  true  that  in  the 
judgment  of  Chief  Baron  Kelly  may  be 
found  words  which  approve  the  decision 
in  Hopkins  v.  Grazebrookfi  But  the  case 
of  Engell  v.  Fitc?i  ^  appears  to  me  to  rest- 
on  ground  quite  diflerent  from  that  taken 
in  Hopkins  v.  Grazebrook!*  It  turned 
not  on  the  knowledge  of  the  vendor  of 
his  want  of  title,  but  on  his  failure  to  do 
his  best  to  carry  out  his  contract. 

Nor  does  the  case  of  Bain  v.  FothergiU ' 
at  all  conflict  with  this  view  of  the  duty 
of  a  vendor.  The  decision  in  that  case 
clearly  does  not.  The  words  of  Lord 
Chelmsford  are  no  doubt  very  general, 
but  they  may  be  understood  to  refer  to 
the  exception  which  the  case  of  Hopkins 
V.  Grazebrook  ^  sought  to  engraft  on  the  rule 
of  Flureau  v.  ThcmhiU.^  Lord  Hatherley,. 
on  the  other  hand,  repeating  as  I  think 
his  former  opinion  expressed  in  Lehmann 
V.  McArthur,^  said,  referring  to  the  case 
of  Engell  v.  Fitch'' :  "  The  vendor  in  that 
case  was  bound .  by  his  contract,  as  every 
vendor  is  bound  by  his  contract,  to  do  all 
that  he  could  to  complete  the  conveyance. 
Whenever  it  is  a  matter  of  conveyancing, 
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and  not  a  matter  of  title,  it  is  the  duty  of 
the  vendor  to  do  everything  that  he  is 
enabled  to  do  by  force  of  his  own  interest, 
and  also  by  force  of  the  interest  of  others 
whom  he  can  compel  to  concur  in  the 
conveyance  "  ;  bat  it  should  be  added  that 
his  Lordship  proceeded  to  express  a  doubt 
whether  in  EngeU  v.  FUch^  damages  were 
properly  given  in  respect  of  the  loss  of 
the  contract.  It  cannot,  I  think,  be  said 
that  the  House  of  Lords  in  Bain  v.  Father- 
giU^  overruled  the  case  of  Engdl  v. 
FUok? 

I  am  of  opinion  that  in  the  present 
case  the  vendor's  representative  distinctly 
£siiled  in  his  duty  to  do  his  best  to  obtain 
the  lessors'  consent;    indeed,  he    went 
further-  and,  as  I  think,  prevented  that 
consent  from  being  given.     I  can  see  no 
reason  why  he  is  not  liable  for  an  action 
for  this,  and   why    in    such  an    action 
damages  should  not  be  awarded  to  com- 
pensate the  plaintiff.     Now  what  are  the 
damages  in  the  present  case )    They  are 
not,  I  think,  exactly  the  damages  for  the 
plaintiff's  loss  of  bargain  in  respect  of  this 
hotel.     It  is  true  that  the  defendant  did 
not  and  could  not  complete  Dunn's  con- 
tract to  sell  the  hotel  with  the  bar,  but 
this  did  not  arise  from  the  refusal  of  the 
Charterhouse  to  accept  the  plaintiff  as  a 
tenant,  but  from  the  terms  of  the  lease  to 
the  vendor.     What   happened  was  that 
the  plaintiff  accepted  the  position  that  he 
could  not  have  the  hotel  with  the  bar,  and 
in    consequence    brought  an  action   for 
specific  performance  with   compensation 
for  the  loss  of  the  bar.     It  was  in  conse- 
quence of  and  in  order  to  defeat  this  action 
that  Singleton,  as  I  think,  resorted  to  the 
plan  of  getting  the  Charterhouse  to  refuse 
to  take  the  plaintiff  as  tenant,  and  the 
result  of  the  refusal  necessarily  was  that 
the  action  was  rendered  abortive.   I  think 
that  the  defendant  is  liable  for  the  conse- 
quence of  his  conduct,  such  consequence 
being  that  the  plaintiff  lost,  not  the  hotel 
with  the  bar,  but  a  successful  result  to  his 
action — that  is  to  say,  a  decree  of  specific 
performance  with  compensation.   It  seems 
that  the  hotel  without  the  bar  has  been 
sold  for  a  larger  sum  than  the  plaintiff 
agreed  to  give  for  it  with  the  bar,  and 
this  fact  will  be  material  in  estimating  the 
amount  of  the  damages. 

I  think,  therefore,  that  the  juJgment 


of  the  Court  below  must  be  ;«ver8ed  tnd 
judgment  entered  for  the  pl^tiff^  wi&  an 
enquiry  as  to  damages  estmated  on  the 
principles  which  I  ^ve  inficated. 

Afpeai  aUoiwd* 

Solicitors — W.  B.  Glasiefc'.forappeUant; 
Roscoe  k.  Hincks,  f of  defendaaU. 

[lUp&rted  7iy  H.  C.  Reper,  Esq^ 
BarrUter-at'Lafc, 


[IN  THE  COURT  OF  APPEAL.] 
LlNBLET,  M.B.     '\ 

SiE  F.  H.  Jeune.  I  ,    ^«    r 

ROMBB,L.J.  >  MOSS,  /««; 

1899  I  KINOSBUBY  «.   WALTER. 

July  4.        J 

WiU^Conatruetion—'Gift  to  Class— Gift 
to  A  and  the  Children  of  B  to  Shan 
EquaUy. 

Testator  gave  properly  upon  trust  for  A 
and  the  chM  or  children  of  B  who  iiould 
attain  the  age  of  ttoenty-one  years  equally 
to  be  divided  between  them  as  tenants  tn 
common  : — Held,  by  Linolet,  M.B.,  and 
Sir  F.  H.  Jeune,  t^uUj  whether  or  no  this 
was  to  be  caUed  a  gift  to  a  dass^  the  inten- 
tion of  the  testator  was  that  the  property 
should  go  to  the  persons  whom  Jte  named  or 
such  of  them  as  should  be  living ^  and  on 
the  death  of  A  in  the  lifetime  of  the  tes- 
tator A's  share  would  not  lapse^  but  would 
go  to  the  children  of  B.  Held,  by  Bomeb, 
L. J.,  that  the  gift  was  a  gift  to  a  daes,  and 
as  A  did  not  survive  so  as  to  share,  the  rest 
of  the  class  would  take  the  whole  property, 
,  Per  Bomeb,  L.J. — A  gift  by  will  to  a 
doss  and  A  equally^  so  that  the  testator 
contemplates  A  taking  the  same  share  thai 
each  member  of  the  dass  vnll  take^is  prima 
facie  a  gift  to  a  doss. 

Appeal  from  a  decision  of  North,  J., 
upon  a  question  arising  upon  the  construc- 
tion of  the  will  of  Walter  Moss,  who  died 
on  March  24,1893. 

The  testator,  hy  his  will  dated  Novem- 
ber 17,  1876,  after  certain  specific  gifts 
gave  all  his  share  or  interest  in  the  Daily 
Telegraph  newspaper  unto  trustees  upon 
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trust  to  pay  the  income  tbei-eof  to  his 
wife  for  her  life,  and  after  her  decease 
upon  trust  for  Elizabeth  Jane  Fowler  (his 
niece)  and  the  child  or  children  of  his 
eister  Emily  Walter  who  should  attain  the 
age  of  twenty-one  years  equally  to  be 
divided  between  them  as  tenants  in 
common.  And  he  gave  the  residue  of  his 
estate  and  e£fect8  to  his  said  wife. 

Elizabeth  Jane  Fowler  was  an  infant  at 
the  date  of  the  will,  but  she  subsequently 
attained  twenty-one  and  died  on  May  1, 
1891,  in  the  lifetime  of  the  testator,  un- 
married. The  testators  wife  survived 
him  and  died  on  September  24,  1897. 
The  testator's  sister  Emily  Walter  was 
still  living,  and  she  had  five  children,  all 
of  whom  were  living. 

In  consequence  of  the  death  of  Emily 
Jane  Fowler  in  the  lifetime  of  the  testator 
the  question  arose  whether  her  share  had 
lapsed  and  fell  into  the  residuary  estate, 
or  whether  the  gift  to  her  and  the  children 
of  Emily  Walter  was  a  gift  to  a  class,  so 
that  her  share  would  go  to  the  other 
members  of  the  class. 

An  originating  summons  was  taken 
out  by  the  representatives  of  the  residuary 
legatee  for  the  determination  of  that 
question.  The  defendants  were  the  five 
children  of  Emily  Walter  and  their 
mother.  The  summons  came  before 
North,  J.,  and  he  on  December  14,  1898, 
decided  that  the  bequest  was  not  a  bequest 
to  a  class,  and  that  therefore  the  share 
therein  of  Elizabeth  Jane  Fowler  fell  into 
the  residue. 

The  children  of  Emily  Walter  appealed. 

Swinfen  Eady^  Q.C.,  H.  Terrell,  Q.C\, 
and  FatocitSj  for  the  appellants. — ^Whether 
or  no  a  gift  is  in  legal  language  a  gift  to 
a  class  depends  ''  upon  the  mode  of  gift 
itself,  namely,  that  it  is  a  gift  of  an 
aggregate  sum  t^  a  body  of  persons  un- 
certain in  number  at  the  time  of  the  gift, 
to  be  ascertained  iit  a  future  time,  and 
who  are  all  to  take  in  equal  or  in  some 
other  definite  proportions,  the  share  of 
each  being  dependent  for  its  amount  upon 
the  ultimate  number  of  persons" — Jar- 
man  on  Wills,  vol.  1  (5th  ed.),  p.  232. 
The  proper  construction  of  this  gift  is 
that  it  is  a  gift  to  a  class.  It  is,  no  doubt, 
an  artificial  class,  but  still  it  is  a  class — 


Jaokaariy  In  re  ;  Shiera  v.  Aehioorth  I 
Stanhope' 9  Trusts,  /nr*  [l869V  AspinaWv. 
Duckworth[lS66],^  Clarkv.  Phillips  [1853],^ 
and  Snapping  v.  Tomlinsan  [l864].^  The 
remarks  of  Lord  Selbome  in  Pearks  ▼. 
MoseUy  [isso]  ®  were  not  intended  to  be 
an  exhaustive  definition  of  a  class  gifb. 

Haldane,  Q.G.,  Vernon  Smith,  Q.C.,  and 
E.  F.  Ball,  for  the  plaintiffs.— In  all 
these  cases  it  must  be  a  question  of  inten- 
tion, whether  the  testator  intended  to 
confer  a  benefit  on  the  persons  in  question 
by  virtue  of  their  fulfilling  certain  common 
conditions,  or  whether  he  intended  to  give 
it  to  them  individually.  In  the  present  case 
the  gift  was  not  to  Elizabeth  Jane  Fowler 
in  her  capacity  of  member  of  any  class, 
but  to  her  individually.  Consequently 
her  share  fiiUs  into  the  residue. 

[RoMEB,  L.J. — Is  not  a  gift  to  a  class 
and  a  named  individual  a  gift  to  a  class  )] 

A  gift  to  A  and  the  children  of  B  is  a 
gift  to  A  and  the  children  of  B  living  at 
the  testator's  death,  and  if  there  are  none 
A  would  take  the  whole  ;  but  that  is  not 
because  it  is  a  class  gift,  but  because  there 
is  no  gift  except  to  those  then  living,  and  if 
there  is  no  gifb  there  can  be  no  lapse — 
SpHler,  In  re  ;  Spiller  v.  Madges  [issi].^ 
This  is  not  a  case  of  that  kind.  Clark  v. 
Phillips^  was  commented  on  and  dis- 
tinguished in  Chaplin's  Trusts,  In  re 
[1863].®  Drake/ord  v.  Brakfford  [l863]* 
and  AUen,  In  re;  Wilson  v.  Atter  [l88iy® 
are  in  fkvour  of  the  view  taken  by 
North,  J. 

Hatfield  Green,  for  Mrs.  Emily  Walter. 

Swinfen  Eady,  Q.C,  was  not  called 
upon  to  reply. 

LiNDLEY,  M.R — It  is  very  difficult  to 
construe  this  will  by  the  light  of  the 
authorities.  I  entirely  agree  with  Mr. 
Justice  North  in  thinking  that  the  autho- 
rities do  not  help  us  much,  because  they 
are  in  inextricable  confusion.    I  do  not 

(1)  53  L.  J.  Ch.  180;  25  Ch.  D.  162. 

(2)  27  Beav.  201. 

(3)  35  Beav.  307. 

(4)  17  Jur.  880. 

(5)  34  L.  J.  Ch.  3,  7. 

(6)  50  L.  J.  Ch.  57.  61 ;  5  App.  Caa.  714, 723. 

(7)  50  L.  J.  Ch.  750 ;  18  Ch.  D.  614. 

(8)  33  L.  J.  Ch.  183, 184. 

(9)  33  Beav.  43. 
(10)  29  W.  B.  480. 
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think  that  there  is  any  case  which  can  be 
cited  on  either  side  which  cannot  be 
matched  by  a  case  on  the  other  side  more 
or  less  difficult  to  distinguish  from  it. 
We  have,  however,  to  deal  with  this  will, 
and  the  practical  question  which  we  have 
to  decide  is,  what  is  to  become  of  the 
share  of  the  testator  in  the  DaUy  Tele- 
graph newspaper  ?  [His  Lordship  referred 
to  the  facts  and  the  form  of  the  gift  in 
the  will,  and  continued  :]  Who  is  to  take 
this  share  1  There  are  several  rival  views. 
One  view  is — and  that  is  the  one  adopted 
by  the  learned  Judge — ^that  the  share 
which  Elizabeth  Jane  Fowler  would  have 
taken  if  she  were  alive — that  is  one-sixth, 
as  I  understcuid  it — has  lapsed,  and  has 
fallen  into  the  residuary  estate.  Accord- 
ing to  that  view,  one-sixth  of  this  share 
has  gone  to  persons  who  certainly  never 
were  intended  to  take  it.  That  may  be 
the  legal  result,  but  it  is  obvious  that  it 
was  never  intended  by  the  testaton 
What  he  intended  was  that  this  share 
should  go  amongst  the  persons  whom  he 
has  named,  and  not  to  any  one  else. 

The  difficulty  lies  in  this :  We  hear 
about  classes,  and  gifts  to  classes,  and 
definitions  of  classes.  A  class  may  be 
defined  in  a  thousand  ways.  Anybody 
may  make  any  number  of  things  or  per- 
sons a  class  by  setting  out  an  attribute 
more  or  less  common  to  them  all,  and 
making  that  the  definition  of  the  class. 
We  have  been  referred,  and  not  impro- 
perly, to  Mr.  Jarman's  definition  of  a 
class,  for  the  purpose  for  which  lawyers 
want  it — that  is,  in  construing  a  will — 
and  I  think  that  counsel  for  the  appel- 
lants were  right  in  saying  that  this  gift 
does  come  within  that  definition. 
But,  after  all,  whether  this  is  called  a 
gift  to  a  class,  or  whether  it  is  called  a 
gift  to  a  number  of  persons  who  are 
treated  by  the  testator  as  if  they  were  a 
class,  appears  to  me  to  be  a  matter  of 
language,  and  I  should  avoid  it.  Age 
and  caution  have  made  me  very  reluctant 
to  frame  definitions  unless  they  could  by 
law  be  made  of  general  application,  and 
that  Judges  cannot  do. 

Now,  what  is  to  be  done  with  the  share 
of  this  lady  who  has  died  1  The  testator 
says  that  his  share  in  the  newspaper 
is   to   be   equally   divided  between    her 


and  the  children  of  Emily  Walter,  to 
be  equally  divided  between  them  all. 
If  some  of  them  are  dead,  are  the  shana 
of  those  who  are  dead  to  go  to  some 
one  else,  or  are  they  to  go  to  those  who 
survive  1  That  is  the  practical  question; 
and  whether  you  call  this  a  class,  or 
whether  you  call  it  "in  eflfect  a  class " 
(as  Mr.  Theobald  does  in  one  of  the  pass- 
ages of  his  book  on  Wills  (4th  ed.),  p.  645, 
where  he  says,  "  It  is  clear  that  a  gift  to 
A.,  and  the  children  of  B.,  may  in  effed  be 
a  gift  to  a  class,  if  the  testator  treats  the 
legatees  as  a  class  "),  or  whether  you  call 
these  persons  a  number  of  persons  who 
are  to  be  treated  as  a  class,  is  immaterial. 
The  guiding  consideration  here  is  that 
this  share  is  to  be  divided  amongst  these 
people,  or,  I  add,  such  of  them  as  shall 
be  living.  That  that  was  to  be  so  was,  to 
my  mind,  the  obvious  intention.  Accord- 
ing to  the  alternative  view,  the  share  of 
the  deceased  lady  would  be  taken  away, 
and  given  where  it  was  never  intended  to 
go ;  and  upon  that  ground  it  appears  to 
me  that  we  ought  to  differ  from  the 
learned  Judge.  I  confess,  and  I  say  so 
frankly,  that  if  this  case  had  come  before 
me  in  the  first  instance  I  should  have 
decided  it  as  Mr.  Justice  North  did,  but 
my  brother  Romer  has  convinced  me  that 
that  is  not  right. 

Sir  F.  H.  Jeunb.— I  agree.  I  do  not 
propose  to  add  anything.  I  do  not  want 
to  give  a  decision  which  will  make  cases 
which  are  already  contradictory  and  com- 
plicated still  more  so. 

RoMEB,  L.J. — In  the  absence  of  any 
context  negativing  the  view,  I  think  that 
when  a  testator  gives  property  X  to  A 
and  a  class  of  persons — say  the  children  of 
B — ^in  equal  shares,  he  intends  the  whole 
of  X  to  pas3  by  his  gift  if  any  one  of  the 
children  of  B  survive  him,  even  althoagh 
A  does  not.  Clearly,  if  A  survived,  and 
none  of  the  children  of  B  survived  so  as 
to  share,  then  A  would  take  the  whole, 
for  A  would  either  have  to  take  the  whole 
or  nothing,  unless  indeed  it  could  be  said 
that  you  are  to  look  at  the  number  of 
children  of  B  living  at  the  date  of  the  will, 
and  say  there  is  an  intestacy  as  to  the 
share  of  each  such  child  dying  between 
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the  date  of  the  will  and  the  testator's 
death ;  but  that,  to  ray  mind,  is  clearly  an 
untenable  proposition.  If  then  the  testator 
intended  that  A  should  take  the  whole,  if 
none  of  the  children  of  B  survived  him  to 
share,  I  think  that  he  also  intended  the 
children  of  B  to  take  the  whole  if  A  did 
not  survive  so  as  to  share.  There  is  no 
fiatisfisictory  reason  to  my  mind  to  dis- 
tinguish between  those  two  cases.  I 
think  that  in  such  a  gift  as  I  have  men- 
tioned, what  the  testator  really  means  is 
that  the  property  is  to  be  shared  equally 
by  a  body  constituted  of  such  of  the  follow- 
ing as  should  be  existing  at  the  date  of 
the  testator's  death — that  is  to  say,  A  and 
the  children  of  B;  and  generally  when 
the  testator  gives  property  to  be  shared  at 
a  particular  period  equally  between  a 
class  properly  so  called  and  an  individual 
or  individuals,  and  there  is  nothing  to 
negative  this  view  in  the  rest  of  the  will, 
I  think  that  what  the  testator  prima 
/acie  must  be  taken  to  mean  is  that  you 
are  to  see  which  of  that  aggregated  body 
are  to  share  in  that  property  at  the  time  it 
comes  for  distribution,  and  that  such  a 
gift  is  really  a  gift  to  a  class.  Though  I 
am  perfectly  well  aware  of  the  danger 
that  there  is  in  attempting  to  lay  down 
general  propositions — and  few  Judges 
would  more  shrink  from  doing  so  than  I, 
knowing,  as  I  do,  how  a  general  proposi- 
tion laid  down  often  hampers  Judges  in 
dealing  with  succeeding  cases — yet  I  do 
think  that  in  the  present  case  I  may 
venture  to  make  the  following  statement, 
especially  as  the  cases  are  so  complicated, 
and  there  is  no  express  decision  of  the 
<Jourt  of  Appeal  or  of  the  House  of  Lords 
upon  the  point.  In  my  opinion  it  is 
correct  to  say  that  a  gift  by  will  to  a 
class  and  A  equally,  so  that  the  tes- 
tator oontemplaces  A  taking  the  same 
share  that  each  member  of  the  class 
will  take,  is  prima  facie  a  gift  to  a 
class. 

For  these  reasons,  applying  those  prin- 
ciples to  the  case  before  us,  I  have  no 
hesitation  in  saying  that  in  my  opinion 
the  gift  here  was  a  gift  to  a  class,  and 
that  Elizabeth  Jane  Fowler  was  only 
intended  to  share  as  one  of  a  class ;  and 
inasmuch  as  she  did  not  survive  so  as  to 
Vol.  68.— Chano. 


share,  the  rest  of  the  class  take  the  whole 
of  the  property. 

Appeal  allowed. 

Solicitors — V.  I.  Chamberlain,for  appellants  and 
for  Mrs.  Walter ;  Tilleards,  for  plaintiffs. 

[Reported  hy  A.  J,  Hall,  Esq.^ 
JBarriiter-at'Law. 


TWICKENHAM        UBBAN 
COUNCIL  V,   MUNTON. 


[IK   THB  COUBT  OP  APPEAL.] 
LiNDLET,  M.R.      A 

Sib  F.  H.  Jeune.  |  , 

EOMEB,  L.J.  > 

1899.  I 

July  4.         J 

Local  Government — Street—Execution  of 
Worhe — EesoliUions — Objections — A  msnd- 
ment — Jurisdiction  of  Justices — Private 
Street  Works  Act,  1892  (55  o&  56  Vict.  c. 
57),  ss.  6,  7,  and  8,  sub-s.  1. 

Under  sub-section  1  of  section  8  of  the 
Private  Street  Works  Act,  1892,  the  Jus- 
tices have  power  to  amend  a  scheme  for 
street  works  resolved  upon  by  an  urban 
authority  under  section  Q  of  the  Act,  so  as 
to  alter  the  scheme  from  one  for  making  up 
the  whole  of  the  road  into  a  scheme  for 
making  up  tluU  portion  of  the  road  only 
which  is  a  private  road,  leaving  the  other 
portion  not  made  up. 

The  Justices  have,  when  acting  under  the 
powers  of  the  sub-section,  a  discretion  to 
say  whether  or  no  they  wiU  adjourn  the 
hearing  of  the  objections  to  the  proposals 
of  the  urban  authority,  and  direct  fiMiher 
notices  to  be  given,  so  as  to  allow  other 
persons  affected  an  opportunity  of  objecting. 

Decision  of  Stirling,  J.  {cmte,  p.  96 ; 
[1899]  1  Ch.  168),  affirmed. 

Appeal  from  a  decision  of  Stirling,  J. 
(reported  anU,  p.  96 ;  [1899]  1  Ch.  168% 
upon  a  summons  by  the  plaintiff  council 
claiming  a  declaration  that  they  were  en- 
titled under  section  13  of  the  Private 
Street  Works  Act,  1892,  to  a  charge  on 
certain  houses  and  lands  vested  in  the 
defendants,  situate  in  Montpelier  Road, 
Twickenham,  for  the  apportioned  amount 
2U 
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of  the  expenses  incurred  by  them  in 
executing  certain  street  works  under  sec- 
tion 6  of  the  Act  of  1892,  together  with 
interest,  and  consequential  relief. 

The  Private  Street  Works  Act,  1892, 
was  duly  adopted  for  the  district  of 
Twickenham,  and  came  into  operation  on 
February  22,  1893.  On  June  27,  1895, 
the  council  resolved  with  respect  to  Mont- 
pelier  Eoad  to  do  the  various  street 
works  mentioned  in  section  6  of  the  Act, 
with  the  exception  of  lighting. 

On  July  25,  1895,  the  council  passed 
the  following  resolution :  '*  That  the  speci- 
fications, plans,  sections,  estimate,  and  pro- 
visional apportionment  prepared  by  the 
oouncirs  surveyor  with  reference  to  the 
making  up  of  Montpelier  Hoad,  Twicken- 
ham, be  and  they  are  hereby  approved." 

The  specifications,  &c.,  mentioned  in 
the  resolution  related  to  the  whole  of 
Montpelier  Road. 

The  resolution  was  duly  published,  and 
copies  thereof  were  served  in  accordance 
with  sub -section  3  of  section  6  of  the  Act 
on  the  defendants  and  other  owners  of 
premises  affected  thereby. 

The  defendants  gave  no  notice  of  any 
objection  under  section  7,  but  another 
owner  did  give  such  notice,  and  on  Jan- 
uary 1,  1896,  the  Justices  held  that  a  part 
of  Montpelier  Head  was  a  street  repair- 
able by  the  inhabitants  at  large,  but  that 
the  remainder  was  a  private  street  within 
the  meaning  of  the  Act ;  and  they  amended 
the  plans,  estimate,  and  apportionment 
BO  as  to  limit  the  operation  thereof  to  the 
latter  portion  of  Montpelier  Road.  The 
resolution  was  so  framed  as  not  to  require 
amendment.  The  Justices  did  not  direct 
any  fresh  notices  to  be  served,  and  no  fur- 
ther notices  were  served,  either  on  the 
defendant^)  or  any  other  persons,  shewing 
the  alteration  in  the  works  proposed  to  be 
carried  out.  The  council's  surveyor  made 
his  final  apportionment  under  section  12 
of  the  Private  Street  Works  Act,  1892. 
The  defendants  were  willing  to  pay  their 
share  of  the  apportioned  expenses  pro- 
vided that  the  whole  of  Montpelier  Road 
were  repaired,  but  they  objected  to  the 
repair  of  the  portion  to  which  the  Jus- 
tices had  limited  the  scheme  as  being 
detrimental  to  them  so  long  as  the  rest 
of  the  road  remained  unrepaired. 


The  questions  were — first,  whether  the 
Justices  had  exceeded  their  jurisdiction  in 
amending  the  scheme  in  the  way  in 
which  they  had ;  and  secondly,  whether 
fresh  notices  should  have  been  given  so  as 
to  enable  the  defendants  and  other  owners 
to  take  objection  to  the  works  as  pro- 
posed to  be  done. 

Stirling,  J.,  held — first,  that  the  Justices 
had,  under  section  8  of  the  Act  of  1892, 
jurisdiction  to  amend  the  scheme  as 
they  had  done,  and  the  amended  resola- 
tion  and  plans  were  meant  to  take  effect  as 
if  they  had  been  duly  passed  by  the  urban 
authority  itself;  and  secondly,  that  the 
Justices  had  a  discretion  to  say  whether 
or  no  further  notices  should  be  given, 
and  they  had  acted  within  their  jurisdic- 
tion in  not  directing  such  notices. 

The  defendants  appealed. 

The  material  sections  of  the  Private 
Street  Works  Act,  1892,  are  set  out  in 
the  report  of  the  case  in  the  Court  below. 

B.  Cunningham  Glen^  for  the  appellants. 
— The  Justices  had  no  power  to  amend 
the  proceedings  so  as  to  injuriously  affect 
persons  who  were  not  before  them.  But, 
assuming  that  they  had,  they  had  under 
section  8  a  discretion  to  adjoium  the  hear- 
ing, and  direct  further  notices  to  be  given, 
and  that  discretion  should  have  been 
exercised.  No  Court  ought  to  make  an 
order  to  the  prejudice  of  persons  not 
before  it.  The  whole  proceedings  should 
have  been  amended,  and  the  plaintiffs 
should  have  commenced  de  novo — WhU- 
church  v.  Fulham  Board  of  Works  [l866V 
Cooper  V.  Wandsworth  Board  of  Works 
[i863],^  and  Hopkins  v.  Smethwick  Local 
Board  [1890].^ 

The  words  of  the  section,  no  doubt, 
are  wide,  but  they  ought  not  to  be  inter- 
preted in  such  a  way  as  to  give  the  Jus- 
tices power  to  affect  those  who  cannot  be 
heard. 

[LiNDLEY,  M.R. — Is  there  any  autho- 
rity bearing  on  the  language  at  the  end 
of  sub-section  1  of  section  8 — the  Court 
may,  "  if  it  thinks  fit,  adjourn  the  hearing 
and  direct  any  further  notices  to  be 
given  "  1] 

(1)  35  L.  J.  M.C.  145 ;  L.  R.  1  Q.B.  233. 

(2)  32  L.  J.  C.P.  185;  14  C.  B.  (N.S.)  180. 

(3)  59  L.  J.  Q.B.  250 ;  24  Q.B.  D.  712. 
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Julius  V.  Oxford  {BUihop)  [l880]  *  was  a 
case  upon  language  of  a  similar  kind. 

Macmorran,  Q.Cy  and  Frank  RusseUy 
for  the  plaintiffs,  were  not  called  upon. 

LiNDLET,  M.B. — ^I  am  quite  unable  to 
take  the  view  which  is  urged  upon  us  by 
the  counsel  for  the  appellants,  although  I 
cannot  help  thinking  that  it  would  have 
been  much  better  if  the  Justices  had 
thought  fit  to  adjourn  the  matter  in  order 
to  give  notice  to  people  who  might  be 
affected  by  the  alteration  which  they  were 
making.  The  real  question  is  as  to  the 
jurisdiction  of  the  Justices,  not  whether 
they  acted  irregularly,  or  whether  it  would 
have  been  better  if  they  had  acted  other- 
wise than  they  did,  and  I  feel  very  great 
difficulty  in  getting  over  the  language  of 
the  Act. 

The  question  tiums  upon  the  true  con- 
struction of  section  8.  I  do  not  propose 
to  go  through  the  other  sections,  although, 
of  course,  it  is  important  to  bear  them  in 
mind  to  understand  what  the  machinery 
is.  I  agree  with  Mr.  Justice  Stirling 
entirely  in  the  construction  which  he  put 
upon  the  language  of  that  part  of  section  8 
which  says  :  "  The  Court " — that  is,  the 
Justices — "  may  quash  in  whole  or  in  part 
or  may  amend  the  resolution,  plans,  sec- 
tions, estimates,  and  provisional  appor- 
tionments, or  any  of  them,  on  the  applica- 
tion either  of  any  objector  or  of  the  urban 
authority."  In  this  particular  case  a 
resolution  had  been  passed  to  make  up 
the  whole  road.  The  present  appellants 
approved  of  that,  and  therefore  of  course 
to  that  they  made  no  objection.  That  is 
exactly  what  they  intended,  but  somebody 
else  did  not  like  it,  and  sent  in  an  objec- 
tion. Thereupon  the  case  came  before 
the  Justices,  and  the  Justices  amended 
not  the  resolution  in  terms,  but,  in  effect, 
the  operative  document  in  such  a  way  as 
to  alter  the  scheme  from  a  scheme  for 
making  up  the  whole  road  into  a  scheme 
for  making  up  that  portion  of  the  road 
which  was  a  private  road,  leaving  the 
other  portion  not  made  up.  That  was  done 
by  the  Justices  under  the  power  which  I 
have  just  read,  and  I  have  not  the  slightest 
doubt  myself,  and  I   do  not  think  the 

(4)  49  L.  J.  Q.B.  677 ;  5  App.  Caa.  214. 


language  admits  of  any  doubt,  that  they 
had  ample  power  to  do  that.  There  were 
present  before  them  the  urban  district 
authority  on  the  one  side  and  the  objector 
on  the  other,  and  they  had  ample  power 
to  quash  in  whole  or  in  part  or  to  amend 
the  resolution,  plans,  sections,  estimates, 
and  provisional  apportionments,  or  any 
of  them,  on  the  application  either  of  any 
objector  or  of  the  urban  authority. 

So  far  there  is  no  doubt  at  all.  Then 
comes  this  language,  which  is  more  diffi- 
cult to  deal  with :  "  The  Court"— that  is, 
the  Justices — "  may  also,  if  it  thinks  fit, 
adjourn  the  hearing  and  direct  any  further 
notices  to  be  given."  It  is  the  practical 
application  of  that  power  which  gives  rise 
to  the  difficulty.  It  appears  to  me  that  the 
language, ''  The  Court  may  also,  if  it  thinks 
fit,"  gives  them  a  discretion — ^that  is  to 
say,  it  puts  them  in  this  position :  they 
have  to  consider  what  sort  of  order  they 
are  going  to  make,  and  the  practical 
operation  of  it  on  the  people  in  the 
neighbourhood ;  and  if  they  think  that 
the  occasion  is  one  in  which  they  ought  to 
adjourn  and  give  persons  notice  of  what 
is  going  on,  so  that  they  may  have  the 
opportunity  to  object  and  so  on,  then  of 
course  they  ought  to  do  it ;  but  if  they, 
on  looking  into  the  matter,  think  it  is  a 
small  matter  and  one  which  does  not 
require  delay  for  farther  objection,  then 
it  appears  to  me  that  they  are  the  judges 
of  whether  an  adjournment  shall  take 
place  and  whether  farther  notices  shall 
be  given.  To  construe  the  Act  differently 
would  be  to  deprive  them,  as  it  appears  to 
me,  of  the  power  of  deciding  such  a  matter 
as  this.  It  would  come  to  this — that  if 
they  make  any  alteration,  except  a  mere 
clerical  alteration,  inasmuch  as  it  may 
affect  other  people,  they  must  adjourn  it 
and  direct  further  notices  to  be  given. 
That  is  not  what  the  Act  says.  I  think 
the  Act  has  reposed  in  the  Justices  the 
power  of  saying  whether  the  amendment 
they  make  or  the  order  they  make  is  of 
such  a  character  that  they  should  require 
that  further  notices  should  be  given.  I 
regret  that  in  this  case  they  did  not  take 
the  opposite  view  to  that  which  they  did, 
bat  we  are  asked  to  say  that  what  they 
did  rendered  their  order  invalid,  and  that 
they  had  no  jurisdiction  to  do  what  they 
2u2 
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did.     I  cannot  go  so  far  as  that,  and  that 
disposes  of  this  appeal. 

Sir  F.  H.  Jeune. — I  agree  with  the 
judgment  that  has  been  given,  but  I  con- 
fess that  my  sympathies  are  entirely  with 
the  appellants.  It  seems  to  me  that  on 
the  argument  presented  on  this  summons 
this  may  be  said — and  with  considerable 
force,  at  any  rate  with  great  plausibility 
— although  it  is  quite  true  that  the  Court 
under  the  direction  of  the  Act  may  quash 
part  of  the  resolution,  and  so  on,  that  is 
subject  to  the  general  provision  that  the 
Court  cannot  properly  act  without  hearing 
those  who  may  object,  and,  if  it  does  so  act, 
then  its  decision  is  vllra  vires  and  void. 
It  may  be  said  that  the  subsequent  words 
were  not  intended  to  cut  that  obligation 
down,  but  rather  to  give  means  by  which 
it  should  be  carried  out,  and  therefore  the 
Court  is  unable  to  dispense  with  the 
notices  which  would  enable  them  to  hear 
further  objectors.  I  think  that  is  a 
plausible  argument;  but  I  am  bound  to 
say  that,  in  my  judgment,  I  cannot  give 
effect  to  it  without  putting  on  the  Act  a 
construction  which  I  think  it  will  not 
bear.  I  believe  the  intention  of  the  Act 
was  this — ^that  inasmuch  as  the  Court  was 
intended  to  alter  these  provisional  ap- 
portionments and  so  on,  there  might  be 
cases  in  which  other  persons  not  before 
the  Court  would  be  affected,  and  there 
might  be  cases  in  which  they  would  not, 
and  it  would  be  impossible  for  anybody 
without  having  all  the  &x;ts  before  him  to 
say  whether  there  was  such  a  case  or  not, 
and  the  Act  intended  that  that  matter 
should  be  lefb  to  the  Justices.  It  is 
necessary  that  somebody  should  decide 
such  a  matter,  and  it  may  well  be  that 
the  Act  of  Parliament  intended  to  give 
that  discretion  to  the  Justices,  and  in 
truth  they  are  the  best  persons  to  deal 
with  the  matter.  Therefore,  the  whole 
scope  of  the  Act  appears  to  me  to  be,  not 
to  cut  down  the  discretion  of  the  Justices, 
but  to  confer  on  them  the  power  of  saying 
whether  or  no  anybody  else  ought  to  be 
heard.  In  this  case  I  must  ta^e  it  that 
the  Justices  having  the  matter  before 
them  thought  there  was  no  obligation  to 
give  any  further  notices.  There  was  no 
duty  on  them  to  give  a  hearing  to  any- 


body else.  I  think,  as  the  Master  of  the 
Rolls  has  said,  that  it  is  a  great  pity  that 
they  did  not  give  the  appellants  the 
opportunity  of  saying  all  they  had  to  say 
about  the  matter,  but  they  came  to  a  con- 
clusion, and  under  the  circumstances  it 
appears  to  me  that  they  only  exercised  the 
discretion  which  the  Act,  rightly  or 
wrongly,  plainly  contemplates  that  they 
should  exercise. 

Under  these  circumstances,  Mr.  Justice 
Stirling  is,  I  think,  right,  and  for  the 
reasons  he  has  given. 

KoMEB,  L.J. — I  agree  in  thinking  that 
the  decision  of  my  brother  Mr.  Justice 
Stirling  is  quite  correct  in  this  case,  and 
I  do  not  desire  to  add  anything  to  what  he 
has  said. 

Appeal  dismissed. 


Solicitors — Munton  k  Morris,  for  appellants ; 
Huston,  Clark  &  Buston,  for  urban  counciL 

[Reported  hy  A.  J,  Hall,  Eiq^ 
Barfiitsr-at'Law. 


Cozens-Hardy,  J. 

1899 
June  22.  23,*  26,  27.  >  ^^'^'^  "•  ^^""- 
July  6. 

Fratjud — Constructive  Fraud — Voluntary 
Settlement — Husband  and  Wife — Undue 
Influence — Fiduciary  Eelation — Presump- 
tion, 

The  relation  of  husband  and  wife  is  not 
one  to  which  the  doctrine  of  Huguenin  v. 
Baseley  (14  Ves.  273 ;  1  Wh.  &  Tu.  L-C. 
(7th  ed.)  p.  247)  applies. 

There  is  no  presumption  that  a  voluntary 
deed  executed  by  a  wife  in  favour  of  her 
husband,  and  prepared  by  the  husband's 
solicitor,  is  invalid. 

The  onus  of  proof  lies  on  the  party  who 
impugns,  not  on  ihe  party  who  upholds, 
the  instrument, 

Nedby  V.  Nedby  (21  L.  J.  Ch.  446 ; 
5  De  G.  <k  Sm.  371)  followed. 

In  October,  1889,  the  plaintiff  married 
one  Joseph  Willis,  the  only  son  of  Thomas 
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Willie,  who  died  in  April,  1890,  having 
appointed  his  widow,  Ann  Willis,  his 
executrix  and  sole  residuary  legatee. 

On  December  20, 1890,  a  deed  was  exe- 
cuted which  was  made  between  Ann 
Willis  of  the  first  part,  Joseph  Willis  of 
the  second  part,  the  plaintiff  of  the 
third  part,  and  the  defendants  Nicho- 
las Willis,  Isaac  Dunn,  and  William 
Moore  Skinner  (a  solicitor)  of  the  fourth 
part.  It  recited  that  the  property  of 
Thomas  Willis  consisted  of  the  particulars 
mentioned  in  the  first  three  schedules,  and 
that  the  property  mentioned  in  the  fourth 
schedule  belonged  to  Joseph  Willis.  It  fur- 
ther recited  that  Ann  Willis  believed  that 
it  was  her  late  husband's  intention  to  re- 
voke, or  partially  revoke,  his  will,  and  to 
dispose  of  his  property  in  favour  of  his 
widow  and  son,  and  with  a  view  to  carry- 
ing out  in  some  measure  the  wishes  of 
the  testator,  and  also  with  the  object  of 
making  provision  for  Joseph  Willis  and 
his  wife,  and  any  future  wife,  and  the 
lawful  issue  of  Joseph  Willis,  it  had  been 
agreed  between  Ann  Willis  and  Joseph 
Willis,  by  way  of  fiimily  arrangement, 
that  the  properties  mentioned  in  the 
schedules  should  be  settled  in  manner 
thereinafter  expressed.  The  trusts  were 
during  the  joint  lives  of  Ann  Willis  and 
Joseph  Willis  to  pay  Joseph  Willis  100/, 
a  year,  and,  subject  thereto,  to  pay  the 
income  to  Ann  Willis  during  her  life,  and, 
subject  thereto,  there  was  a  protected  life 
interest  given  to  Joseph  Willis,  and  after 
his  death  the  trust  was  for  his  widow 
during  her  life,  with  subsequent  trusts  in 
fisivour  of  his  children  or  issue,  and  in 
default  of  issue  a  general  power  of  ap- 
pointment by  deed  was  given  to  Joseph 
Willis  and  the  plaintiff  jointly,  and,  sub- 
ject thereto,  a  general  power  of  appoint- 
ment by  deed  was  given  to  the  survivor, 
and,  subject  thereto,  the  property  was 
settled  in  trust  as  to  one  half  for  Nicholas 
Willis,  and  as  to  the  other  half  for  Frede- 
rick Herbert  Skinner,  son  of  the  defen- 
dant William  Moore  Skinner,  absolutely. 
Nicholas  Willis  was  a  cousin  of  Joseph 
Willis,  and  Frederick  Herbert  Skinner 
was  a  great  friend  of  Joseph  Willis,  and 
was  then  under  twenty-one  years  of  age. 

In     1891     differences   arose    between 
Joseph  Willis  and  his  wife,  mainly,  if  not 


entirely,  by  reason  of  the  intemperate 
habits  into  which  he  had  fallen. 

On  October  3,  1891,  a  deed  was  exe- 
cuted by  Joseph  Willis,  the  plaintiff,  and 
Ann  Willis,  which  recited  that  the  deed 
of  1890  did  not  in  all  respects  carry 
out  the  wishes  of  the  parties  to  the 
&mily  arrangement,  and  that  it  had  been 
agreed  that,  for  the  purpose  of  varying 
the  trusts  of  the  same  deed  and  of  fully 
carrying  out  the  intention  of  the  parties, 
these  presents  should  be  executed,  Ann 
Willis  concurring  therein  to  shew  her 
assent  to  the  same;  and  the  deed  pro- 
vided, first,  that  the  provision  for  the 
widow  of  Joseph  Willis  during  her  life 
should  be  read  and  construed  as  a  pro- 
vision only  for  her  benefit  so  long  as  she 
should  remain  his  widow,  and  that  the 
trusts  for  the  issue,  "  after  the  deceHse  of 
the  survivor,"  should  be  read  and  con- 
strued as  "  after  the  decease  of  the  sur- 
vivor or  the  marriage  of  the  widow " ; 
and  by  the  same  deed  Joseph  Willis  and 
the  plaintiff,  in  exercise  of  the  joint  power 
of  appointment  vested  in  them  in  case  of 
failure  of  issue,  appointed  that  the  trust 
funds  should  be  held  in  trust  for  such 
person  and  in  such  manner  as  Joseph 
Willis  alone  should  by  deed  appoint,  and 
in  defieiult  of  appointment,  and  so  far  as 
no  such  appointment  should  extend,  then, 
excluding  the  power  of  appointment  by 
the  widow  of  Joseph  Willis,  upon  the  trusts 
declared  by  the  principal  deed  of  1890. 

Joseph  Willis  died  intestate  and  with- 
out issue  in  September,  1893. 

By  a  deed  dated  August  2,  1894,  be- 
tween the  plaintiff  of  the  first  part,  Ann 
Willis  of  the  second  part,  Frederick 
Herbert  Skinner  of  the  third  part,  and 
Nicholas  Willis,  Isaac  Dunn,  and  William 
Moore  Skinner  of  the  fourth  part,  after 
reciting  accurately  the  effect  of  the  deeds 
of  1890  and  1891,  and  reciting  that  it  had 
been  agreed  by  way  of  family  arrangement 
that  such  further  modification  of  the 
trusts  as  was  thereinafter  contained 
should  be  executed,  it  was  witnessed  and 
it  was  thereby  agreed  and  declared,  and 
particularly  Ann  Willis,  Nicholas  Willis, 
and  Frederick  Herbert  Skinner  thereby 
agreed,  declared,  and  directed,  that  the 
direction  contained  in  the  settlement  for 
payment  or  application  of  the  trust  funds 
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to  or  for  the  benefit  of  the  widow  of 
Joseph  Willis  during  her  life  should  have 
full  force  and  effect,  and  that  such  income 
should  be  paid  to  the  plaintiff  during  her 
life  in  the  same  manner  as  if  the  modi- 
fying clause  of  the  deed  of  1891  had  not 
been  inserted  therein,  and  in  all  other 
respects  the  deeds  of  1890  and  1891 
should  be  and  were  thereby  confirmed. 

All  the  three  deeds  of  1890,  1891,  and 
1894:  were  prepared  by  William  Moore 
Skinner,  with  the  assistance  of  counsel. 

Ann  Willis  died  in  April,  1897. 

In  November,  1897,  the  plaintiff 
married  one  William  Barron. 

On  February  22,  1898,  the  plaintiff 
commenced  this  action,  claiming  a  declar- 
ation that  the  supplemental  deed  of 
October,  1891,  was  not  binding  on  her  so 
far  as  it  purported  to  deprive  her  of  the 
general  power  of  appointment  given  to 
her  by  the  indenture  of  settlement  of 
December,  1890,  and  a  declaration  that 
the  supplemental  indenture  of  August, 
1894,  was  not  binding  on  her  so  far  as  it 
confirmed  the  deed  of  ]  891,  and  rectifica- 
tion of  the  indentures  accordingly.  She 
also  claimed  a  declaration  that  William 
Moore  Skinner  was  not  entitled  to  make 
any  gain  for  his  son  Frederick  Herbert 
Skinner  at  the  expense  of  the  plaintiff, 
and  damages. 

IlTighes,  Q.C.f  and  AahUm  Cross,  for  the 
plaintiff. — There  was  a  fiduciary  relation 
between  the  plaintifi*  and  William  Moore 
Skinner.  He  was  her  solicitor  in  regard 
to  the  deed  of  1891 ;  at  any  rate,  she  had 
no  other.  She  had  no  independent 
advice.  It  was  Skinner's  bounden  duty 
to  see  that  she  had  independent  advice,  as 
his  son  was  to  benefit  by  the  deed.  No 
draft  of  the  deed  was  submitted  to  her ; 
it  was  not  explained  to  her,  and  no  con- 
sideration was  given  to  her  for  giving  up 
her  general  power  of  appointment.  Apart 
from  the  fact  of  his  being  her  solicitor,  he 
was  also  a  trustee  of  the  deed.  The  deed 
cannot  stand — Bridgman  v.  Green  [i765],^ 
Huguenin  v.  BaseUy  [1807],^  Goddard  v. 
Carlisle  [l82l],3    Liles   v.   Terry  [i895],* 

(1)  2  Ves.  sen.  627. 

(2)  U  Ves.  273 ;  1  Wh.  &  Ta.L.C.  (7th  ed.) 
p.  247. 

(3)  9  Price,  169. 

(4)  65  L.  J.  Q.B.  34 ;  [1895]  2  Q.B.  679. 


Morgan  v.  Mineit  [l877],^  Bainbrigge  v. 
Broion  [l88l],^  hndlihodes  v.  BaU  [l866]J 

BvSy  Q.G.y  and  Atuten-Cartmell,  for 
William  Moore  Skinner  and  E.  H.  Skinner, 
— The  plaintiff's  evidence  shews  no  fidu- 
ciary relationship.  There  was  no  relatioii 
of  solicitor  and  client  between  her 
and  W.  M.  Skinner.  He  went  out  of 
his  way  to  be  careful  that  she  should 
understand  the  deed,  and  did  all  he  could 
or  ought  to  do  in  the  position  in  which  he 
was  to  the  parties.  She  would  not  go  to 
an  independent  solicitor  because  she 
understood  the  whole  position.  She  had 
no  intention  of  benefiting  F.  H.  Skinner, 
and  cannot  upset  an  agreement  made 
with  her  husband  after  lus  death  merely 
because  the  incidental  result  of  that  agree- 
ment was  to  give  a  benefit  to  a  third 
partv.     The  deed  is  perfectly  valid. 

Asiburi/,  Q.C,  and  P.  F.  S.  Stokes,  for 
Nicholas  Willis. — The  plaintiff  had  no 
animtts  danandi  towards  F.  H.  Skinner. 
The  transaction  was  only  a  gift  from  the 
wife  to  the  husband. 

[Gozins-Hardy,  J. — Is  undue  influence 
between  husband  and  wife  presumed  t] 

There  is  none  here.  She  thought  it 
right  the  husband  alone  should  have  the 
power  of  appointment.  The  gift  by  the 
wife  to  the  husband  is  good — Nedby  v. 
Nedhy  [l852].* 

F,  A.  Milne,  for  Isaac  Dunn. 

Hughes,  Q.C.,  in  reply. — A  confidential 
relationship  is  established  between  the 
plaintiff  and  W.  M.  Skinner,  and,  when 
once  that  is  made  out,  it  is  necessary  to 
shew  independent  advice  and  full  protec- 
tion, and  it  is  not  shewn — Moxon  v.  Payne 
[1873],3  Ellis  V.  Barker  [is?!],^*^  AUecad 
V.  Skinner  [1887],"  Mortey  v.  Loughnan 
[1893],"  De  WiUe  v.  Addison  [l899],»^  and 
cases  above  cited. 

[Oozbns-Habdt,  J. — My  view  of  the 
evidence  is  that  this  was  a  transaction 
between  husband  and  wife,  the  solicitor 
being  a  mere  machine  to  carry  out  the 

(5)  6  Ch.  D.  638. 

(6)  50  L.  J.  Ch.  522;  18  Ch.  D.  188. 

(7)  35  L.  J.  Ch.  267 ;  L.  R.  1  Ch.  262. 

(8)  21  L.  J.  Ch.  416 ;  6  De  G.  &  Sm.  377. 
(%)  43  L.  J.  Ch.  240  ;  L.  R.  8  Ch.  881. 

(10)  41  L.  J.  Ch.  64;  L.  R.  7  Ch.  104. 

(11)  66  L.  J.  Ch.  1062;  36  Ch.  D.  145. 

(12)  62  L.  J.  Ch.  515 ;  [1893]  1  Ch.  736. 

(13)  80  L.  T.  207. 
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husband's  wishes.      If  Nedhy  v.  Nedby  ^ 
applies,  the  other  cases  are  immaterial.] 

That  case  only  shews  the  onus  of  proof 
in  such  a  case  is  upon  the  wife.  No  case 
is  to  be  found  shewing  that  the  mere  fact 
of  being  husband  and  wife  creates  a  con- 
fidential relationship  —  Grighy  v.  Cox 
[l75o],^*  Pyhu$  V.  Smith  [i790]/^  and 
Milnes  v.  Biuk  [l794].^^  There  is  a  reason 
why  that  should  lie  so,  because  until 
i^ecently  the  husband  took  the  wife's 
property. 

[Cozens-Hardt,  J. — But  separate  use 
has  long  been  known.] 

So  far  as  Nedby  v.  Nedhy  ^  is  against 
the  plaintiff  it  is  no  longer  good  law. 

Cur.  adv.  vuU. 

Jtdy  6.  —  Cozens- Hahdt,  J.  (after 
stating  the  &cts). — The  plaintiff  by  her 
counsel  alleges  that  William  Moore  Skinner 
was  her  solicitor  in  reference  to  the  deeds 
of  1891  and  1894,  or  at  least  that  he  was 
acting  as  her  solicitor  and  confidential 
adviser  at  the  time  when  those  deeds  were 
executed ;  that  he  did  not  in  feu^t  explain 
to  her  that  by  the  deed  of  1891  she  was 
voluntarily  parting  with  a  portion  of  her 
life  interest,  and  the  general  power  of  ap- 
pointment which,  in  the  events  which  have 
happened,  she,  as  the  survivor,  would  have 
been  entitled  to  exercise  under  the  deed 
of  1890,  and  that  it  was  William  Moore 
Skinner's  bounden  duty  to  send  her  to 
another  solicitor  by  whom  she  might  be 
advised  as  to  the  propriety  of  the  trans- 
action ;  and  that,  under  the  circumstances, 
the  deed  of  1891,  except  so  far  as  rectified 
by  the  deed  of  1894,  cannot  stand,  for 
William  Moore  Skinner's  son  benefited  by 
the  release  of  the  general  power  of  appoint- 
ment, inasmuch  as  his  reversionary  in- 
terest was  thereby  rendered  less  liable  to 
fJEulure.  The  plaintiff  was  examined  and 
cross-examined  before  me,  and  I  am  bound 
to  say  that  I  do  not  feel  able  to  rely  upon 
her  testimony  where  she  is  directly  con- 
tradicted by  other  witnesses.  I  do  not 
propose  to  go  in  detail  through  the  evi- 
dence,  but  the  conclusions  at  which  I  have 
arrived  upon  the  disputed  facts  are  as 
follows :  In  the  first  place,  I  think  that 

(14)  1  Ves.  sen.  617. 
ri6)  1  Ves.  189. 
(16)  2  Ves.  488. 


Joseph  Willis  and  his  mother  Ann  Willis 
were  both  desirous  that  the  property 
which  came  from  them  should  not  go  to  a 
second  husband  of  the  plaintifi'  or  to  any 
member  of  her  family,  and  this  desire  was 
naade  known  to  the  plaintiff.  She  did  not 
deem  this  desire  unreasonable  or  improper, 
and  she  consented  to  give  effect  to  it. 
Joseph  Willis  and  his  mother  thought 
that  the  deed  of  1890  did  not  in  respect 
to  those  matters  give  effect  to  their  real 
intentions,  though  such  intentions  had 
not  been  communicated  to  William  Moore 
Skinner.  He  was  angry  at  the  suggestion 
that  there  was  any  mistake  on  his  part, 
and  unwilling  that  the  deed  should 
be  modified.  In  the  second  place,  I  think 
the  deed  of  1891  was  in  substance  a  trans- 
action between  the  plaintiff  and  her 
husband.  In  the  third  place,  I  think  the 
nature  and  effect  of  the  deed  of  1891  were 
explained  to  the  plaintiff  on  September  30, 
1891,  and  again  on  October  3,  when  it 
was  executed  by  her  and  her  husband,  and 
that  on  that  occasion  William  Moore 
Skinner  suggested  that  both  of  them 
should  go  to  some  other  solicitor.  In  the 
fourth  place,  I  think  that  the  deed  of  1894 
was  most  carefully  explained  to  the  plain- 
tiff prior  to  its  execution,  and  I  believe 
that  she  understood  its  effect,  although 
she  has  now  brought  herself  to  believe 
that  it  was  never  explained  to  her,  and 
that  she  never  understood  it.  In  the 
fifth  place,  I  think  that  William  Moore 
Skinner  did  act  as  the  plaintiff's  solicitor 
in  the  matter  of  the  1894  deed,  which  is 
not  complained  of,  but  that  he  did  not  act 
for  her  in  the  matter  of  the  1891  deed. 
Whether  at  that  time  the  relation  of 
solicitor  and  client  existed  between  the 
plaintiff  and  William  Moore  Skinner  is  a 
matter  of  more  doubt,  which  I  propose 
hereafter  to  deal  with.  In  the  sixth  place, 
I  think  that  no  case  has  been  made  for 
setting  aside  or  rectifying  the  deed  of 
1891,  unless  it  can  be  impeached  on  the 
ground  of  some  fiduciary  relation. 

It  remains  to  consider  the  consequences 
which  follow  from  these  findings.  It  has 
been  long  settled  that  a  voluntary  gift  by 
a  client  to  his  solicitor  or  to  a  member  of 
thesolicitor's  family,  while  the  confidential 
relation  exists,  cannot  be  supported  unless 
the  client  had  competent  and  independent 
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advice,  and  that  it  is  not  enough  to  shew 
that  the  client  knew  what  he  was  doing. 
See  Goddard  v.  Carlide^  and  Liles  v. 
Terrt/.^  If,  therefore,  the  deed  of  1890 
had  been  challenged,  I  think  the  settlors 
might  have  set  it  aside  so  far  as  the 
interest  of  William  Moore  Skinner's  son 
is  concerned,  if  not  entirely.  But  no  such 
case  is  made  by  the  plaintiff.  She  claims 
under,  and  relies  upon,  the  deed  of  1890. 

It  is  also  settled  by  authority  which 
binds  me,  though  text-writers  seem  to 
have  adopted  the  opposite  view,  that  the 
relation  of  husband  and  wife  is  not  one  of 
those  to  which  the  doctrine  of  Huguenin 
V.  Basdey^  applies.  In  other  words, 
there  is  no  presumption  that  a  voluntary 
deed  executed  by  a  wife  in  favour  of  her 
husband,  and  prepared  by  the  husband's 
solicitor,  is  invalid.  The  oniis  probandi 
lies  on  the  party  who  impugns  the  instru- 
ment, and  not  on  the  party  who  upholds 
it.  This  was  clearly  decided  by  Sir  James 
Parker  in  1852,  in  JVedby  v.  Nedhy,^  and  it 
accords  with  what  Lord  Hardwicke  said 
in  Orighy  v.  Cox}^  It  is,  moreover,  con- 
sistent with  the  authorities  which  have 
recognised  the  validity  of  mortgages  by 
the  wife  to  secure  her  husband's  debts, 
although  a  similar  mortgage  by  a  son  just 
after  attaining  majority  to  secure  his 
father's  debts  would  not  be  upheld — see 
Htidaon  v.  Camiichael  [i854y^  Paget 
v.  Paget  [i898],^®  Baker  yr,  Bradley  [l855y» 
and  Bainbrigge  v,  Brovm.^ 

I  think,  therefore,  that  the  deed  of 
1891,  in  so  far  as  it  is  a  transaction  be- 
tween the  plaintiff  and  her  husband 
Joseph  Willis,  is  a  good  deed. 

It  was  strongly  urged  by  counsel  for 
the  plaintiff  that,  even  assuming  the  law 
to  be  so,  it  did  not  operate  further  than 
to  validate  that  part  of  the  deed  of  1891 
which  gave  to  Joseph  Willis  an  over- 
riding power  of  appointment  for  his  own 
benefit.  But  upon  consideration  I  do 
not  think  that  this  distinction  ought  to 
prevail.  The  release  of  the  general  power 
of  appointment  which  the  plaintiff,  if  she 
survived  her  husband,  would  have  had 
under  the  deed  of  1890,  was  essential  to 
give  effect  to  his  known  desire.   To  reduce 

(17)  23  L.  J.  Ch.  89.3;  Kay,  G13. 

(18)  07  L.  J.  Ch.  2G6;  [1898]  1  Ch.  470. 

(19)  25  L.  J.  Ch.  7  ;  7  De  G.  M.  &  G.  597.     ♦ 


her  life  interest  to  an  interest  during 
widowhood,  and  to  leave  her  a  power 
which  she  might  exercise  so  as  to  enlarge 
this  interest,  would  have  been  absurd. 
The  continuance  of  her  general  power  of 
appointment  was  inconsistent  with  the 
idea  that  no  second  husband  of  the 
plaintiff,  and  none  of  her  family,  should 
take  the  property.  It  was  not  intended 
that  these  people  should  be  cut  off  if,  and 
only  if,  the  husband  chose  to  exercise  his 
new  overriding  power  of  appointment.  I 
think  the  true  arrangement  made  between 
the  plaintiff  and  her  husband  in  1891  was 
carried  into  effect  by  means  of  an  exercise 
of  a  joint  power  of  appointment,  a  new 
general  power  of  appointment  was  given 
to  the  husband  alone,  and  the  other 
general  powers  contained  in  the  deed  of 
1890  were  destroyed.  This  deed  was  pre- 
pared by  William  Moore  Skinner,  as  the 
husband's  solicitor.  It  cannot  be  im- 
peached, except  on  the  ground  of  William 
Moore  Skinner's  relation  towards  the 
plaintiff.  In  the  view  which  I  take  this 
is  not  material,  the  transaction  being  one 
between  the  plaintiff  and  her  husband, 
and  not  between  the  plaintiff  and  William 
Moore  Skinner  or  his  eon. 

But  I  think  it  right  to  add  this :  I  am 
not  satisfied  that,  until  long  aft^r  the 
execution  of  the  deed  of  1891,  William 
Moore  Skinner  ever  was  or  acted  as  the 
plaintifi's  solicitor.  If  he  was  not,  I  think 
no  relief  can  be  claimed  on  the  ground  of 
his  being  a  trustee  of  the  deed  of  1890. 
In  my  judgment  the  action  fails,  whether 
William  Moore  Skinner  was  or  was  not 
the  plaintiff's  solicitor.  The  plaintiff 
must  pay  the  costs  of  the  defendants. 

Solicitors — ^Wynne-Baxter  &  Keeble,  agents  for 
Beldon  &  Ackroyd,  Bradford,  for  plaintiff; 
Sismey  &  Sismey,  agents  for  Skinner.  Son  k 
Church,  Sunderland,  for  Nicholas  Willis  and 
Isaac  Dunn ;  Patersons,  Snow,  Bloxam  & 
Kinder,  agents  for  Hanson,  Kelson  &  Maling» 
Sunderland,  for  W.  M.  Skinner  and  F.  H. 
Skinner. 

[Reported  hy  Arthur  Lawrence^  -Brj.* 
Barrister-at'La  w. 
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ESTATE,  In  re. 


Settled  Lamd — Mines — Open  or  Unopen 
— Tenant  for  Life — Lease — Lands  Sepa- 
rated by  Strip  Belonging  to  Another  Oumer 
—Settled  Estates  Act,  1877  (40  d&  41  Vict, 
c.  18),  s.  4,  suh-s.  Hi, 

The  statement  of  the  law  in  Elias  v. 
Snowdon  Slate  Quarries  Co.  (48  L.  J.  Ch, 
811 ;  4  App.  Cas.  454),  to  t/ie  effect  that 
when  a  mine  is  once  open,  tlie  sinking  a  new 
pit  on  the  same  vein  is  not  necessarily  the 
opening  of  a  new  mine,  is  inapplicable 
to  a  case  where  two  portions  of  a  settled 
estate  are  separated  from  each  oilier  by  a 
strip  of  land  belonging  to  a  different  owner, 
although  one  continuous  seam  of  coal  runs 
under  the  whole.  If,  therefore,  the  seam 
of  coal  has  been  worked  under  one  portion 
of  the  settled  estate  in  die  lifetifne  of  the 
settlor^  but  not  under  the  other,  the  un- 
worked  portion  cannot  be  held  an  ^' open 
Tnine,"  even  when  the  tenant  for  life  has 
acquired  the  coal  under  the  intervening 
strip.  The  Court,  in  sanctioning  a  lease 
of  the  unworked  portion,  wUl  consequently 
direct  that  three-fourths  of  tJie  rent  must 
be  set  aside  and  invested,  according  to 
section  i,siLb'Section  iii.ofthe  Settled  Estates 
Act,  1877. 

Petition. 

Under  the  will  of  the  late  Viscount 
Maynard  made  in  April,  1843,  certain  lands 
at  Bagworth  and  Thornton,  in  the  county 
of  Leicester,  of  which  the  lands  proposed 
to  be  leased  formed  a  part,  were  settled 
in  strict  settlement ;  and  upon  his  death 
in    1865,  and   in  the  events  which  had 
happened,  the  petitioner.  Lady  Warwick, 
as  his  granddaughter,  became  entitled  to 
this  settled  property  as  tenant  for  life  in 
possession.     In  1881  she  married   Lord 
JBrooke,  who  subsequently   became   Earl 
of   Warwick.     The  eldest    son    of   this 
marriage  was  an  infant,   and   tenant  in 
tail  in  remainder  of  the  settled  estate  ex- 
pectant upon  the  death  of  Lady  Warwick. 
At  the  date  of  Lord  Maynard's  death  the 
northern  part    of   the    settled    estate — 
xiamely,   that  coloured  pink   on   a   plan 
annexed  to  the  petition — was  under  lease 
to  the  Bagworth  Colliery  Co.,  and  the 


lower  main  seam  of  coal  under  such 
land  was  being  worked.  By  a  deed 
of  February  23,  1885,  this  portion 
of  the  estate  was  leased  by  Lady 
Warwick  to  a  company  called  the  New 
Bagworth  Coal  Co.,  Lim.,  for  a, term  of 
twenty-one  years  from  September  29, 
1884.  Immediately  to  the  south  of  this 
was  a  narrow  strip  of  land  running  east 
and  west,  coloured  blue  on  the  plan,  and 
about  170  yards  across.  The  surface  of 
this  land  belonged  to  the  Duke  of  Rut- 
land. In  1885  Lady  Warwick,  out  of 
her  own  moneys,  purchased  the  lower 
main  seam  of  coal  under  this  strip 
coloured  blue,  together  with  a  free  way- 
leave  under  ground  through  that  seam 
for  any  coal  or  other  mineral  worked  by 
her,  or  by  her  lessees;  and  by  another 
deed  dated  February  23,  1885,  she  leased 
this  lower  main  seam  of  coal  and  the  under- 
ground way  leave  to  the  New  Bagworth 
Coal  Co.,  lam.,  for  twenty-one  years  from 
September  29,  1884.  Just  south  of  the 
strip  coloured  blue  was  another  portion 
coloured  pink  which  was  not  leased  to  the 
above  company,  but  was  stated  to  be  re- 
served by  Lady  Warwick  for  working 
from  the  existing  colliery  of  the  com- 
pany at  the  expiration  of  their  lease. 
Beyond  this  piece  of  land  again  was  a 
larger  piece  coloured  red,  containing 
1,240  acres,  which  formed  part  of  Lord 
Maynard's  estate,  and  it  was  now  pro- 
posed, with  the  sanction  of  the  Court,  to 
lease  it  to  one  Henry  Bramall  for  fifty  years 
at  a  rent  beginning  at  lOOZ.  a  year  and 
going  up  to  2,000/.  a  year.  There  had 
been  no  working  on  any  part  of  the  land 
south  of  the  blue  strip  before  Lord 
Maynard's  death ;  but  the  same  vein  or 
seam  of  coal  ran  under  the  whole  estate. 
There  was  evidence  that  it  was  practicable 
to  work  the  mine  on  the  land  coloured 
red  from  the  pit  of  the  New  Bagworth 
Coal  Co.,  but  that  it  would  not  be 
commercially  profitable  to  do  so,  and  it 
would  be  far  more  conveniently  worked 
from  a  new  pit  as  it  was  proposed  to  do. 
In  March,  1899,  Lord  and  Lady  Warwick 
sold  their  interests  in  the  settled  pro- 
perty to  the  Warwick  Estates  Co.,  Lim., 
for  the  consideration  therein  stated. 

Lady  Warwick  now  presented  a  peti- 
tion   under    the    Settled    Estates  Act, 
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1877,  asking  that  the  proposed  lease  of 
coal  and  fireclay  under  the  part  coloured 
red  might  be  sanctioned  by  the  Court, 
and  the  Warwick  Estates  Co.,  Lim., 
assented  to  the  prayer  of  the  petition. 

The  Qnly  question  arising  upon  the 
terms  of  the  lease  was  whether  three- 
fourths  of  the  rent  or  one-fourth  should 
be  reserved  to  Henry  Gibson  and  Tyndal 
White  as  the  trustees  of  Lord  M&jntLTd*s 
will;  under  section  4,  sub-section  iii.  of  the 
Settled  Estates  Act,  1877.1 

WarringtoTiy  Q.C.,  and  Darlington,  for 
the  petitioner. — The  point  is  whether 
the  land  coloured  red  can  be  considered  as 
an  open  mine — that  is,  one  which  was 
open  and  worked  by  the  settlor  in  his 
lifetime.  This  is  really  one  continuous 
mine,  and  the  proposed  new  pit  will  be  a 
continuation  of  the  working  of  the  mine. 
The  law  upon  the  point  is  clearly  laid 
down  in  decided  cases,  that  an  old  mine 
or  vein  may  be  worked  by  means  of  a  new 
shaft — Spencer  v.  Scurr  [I862].*  So  too 
in  the  case  of  Bagot  v.  Bagot  [1863]  ^  and 
Cowley  {Lord)  v.  WdUaUy  [1866].* 

These  three  cases  were  referred  to  by 
Lord  Selborne  in  the  case  of  Elias  v. 
Snoiodon  Slate  Quarries  Co.  [istq],"*  where 
there  is  an  important  dictum  at  the  end 
of  Lord  Selborne's  judgment  to  the  effect 
that  when  a  mine  is  once  open  the  sink- 
ing of  a  new  pit  on  the  same  vein  is  not 
necessarily  the  opening  of  a  new  mine. 
There  is  a  case  of  Campbell  v.  Wardlaw 
[1883],*  which  may  be  cited  on  the  other 
side,  but  that  case  is  distinguishable,  since 

(1)  Section  4«  sab-section  iii.  of  the  Settled 
Estates  Act,  1877,  is  as  follows:  "Where  the 
lease  is  of  any  earth,  coal,  stone,  or  mineral,  a 
certain  portion  of  the  whole  rent  or  payment 
reserved  shall  be  from  time  to  time  set  aside 
and  invested  as  hereinafter  mentioned, 
namely,  when  and  so  long  as  the  person  for  the 
time  being  entitled  to  the  receipt  of  such  rent 
is  a  person  who  by  reason  of  his  estate  or  by 
Tirtae  of  any  declaration  in  the  settlement  is 
entitled  to  work  sach  earth,  coal,  stone,  or 
mineral  for  his  own  benefit,  one  fourth  part  of 
such  rent,  and  otherwise  three  fourth  parts 
thereof." 

(2)  31  L.  J.  Ch.  808;  31  Beav.  334. 

(3)  33  L.  J.  Ch.  116 ;  32  Beav.  609. 

(4)  35  Beav.  635 ;  L.  R.  1  Eq.  656. 

(5)  48  L.  J.  Ch.  811 ;  4  App.  Cas.  454. 
(G)  8  App.  Cas.  641. 


the  mere  fact  of  the  granting  of  a  lease 
of  mines  upon  the  same  estate  does  not 
make  it  necessarily  a  continua^iion  of  the 
old  workings.  But  here  it  was  the  same 
mine  which  the  testator  had  opened. 
According  to  the  old  case  of  Clavering  v. 
Clavering  [1726],^  a  tenant  for  life  of  coal 
mines  may  open  new  pits  for  the  working 
of  old  veins  of  coal — he  is  entitled  to 
"pursue"  the  mine.  This,  therefore, 
being  an  open  mine,  only  one  fourth  of 
the  rent  should  be  set  aside  and  invested 
by  the  trustees  of  the  settlor. 

P.  0.  Lawrence,  Q.C.,  and  F.  L.  WrigH, 
for  the  infant  tenant  in  tail  in  remainder. 
— This  is  an  opening  of  a  new  mine.  It 
was  not  open  at  the  testator's  death,  and 
three-fourths  of  the  rent  must  be  set 
aside.  On  the  evidence,  the  lessee  must 
bore  in  order  to  find  the  coal,  and  the  part 
proposed  to  be  now  leased  cannot  be 
reached  from  the  existing  colliery  without 
committing  a  trespass.  The  case  of 
Campbdl  v.  Wardlato^  relates  to  mines 
opened  after  a  testator's  death,  and  is  in 
our  favour. 

Warrington,  Q.C,  replied. 

Kekewich,  J. — For  my  present  pur- 
pose, I  think  it  will  be  sufficient  to  treat 
this  as  if  it  were  a  lease  of  the  lower  main 
seam  only,  although  I  do  not  say  that  the 
same  conclusion  would  not  be  arrived  at 
after  looking  at  the  other  facts  of  the 
case ;  but  I  think  this  is  the  simplest  way 
of  looking  at  the  case.  What  is  said  is 
this — ^that  the  Bagworth  Colliery  Co. 
having,  as  lessees  of  the  settlor,  worked 
this  lower  main  seam  in  the  little  piece  of 
land  north  of  that  coloured  blue  on  the 
plan,  there  has  therefore  been  an  opening 
of  that  seam,  or  of  the  mine  which 
is  to  be  treated  as  the  seam,  on  the 
land  which  is  south  of  the  blue,  and 
which  is  now  proposed  to  be  demised 
under  the  authority  of  the  Court. 
That  is  the  question  which  I  have  to 
consider.  What  the  petitioner's  counsel 
has  called  the  dictum  of  Lord  Selborne  in 
the  case  of  Elias  v.  Snoiodon  SkU 
Quarries  Co.,^  but  which,  I  think,  is  more 
than  a  dictum,  gives  us  in  a  few  sentences 
what  is  the  settled  law  on  the  subject. 

(7)  2  P.  Wms.  388, 
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What  ho  says  is  this :  '^  when  a  mine  or 
quarry  is  once  open,  so  that  the  owner  of 
an  estate  impeachable  for  waste  may  work 
it,  I  do  not  consider  that  the  sinking  a 
new  pit  on  the  same  vein,  or  breaking 
ground  in  a  new  place  on  the  same  rock, 
is  necessarily  the  opening  of  a  new  mine 
or  a  new  quarry."  It  is  quite  possible  to 
construe  that  as  giving  him  all  he  wants. 
But  it  is  obvious  that  you  must  not  con- 
strue that  without  any  limitation  what- 
ever. Where  a  settlor,  the  owner  of  an 
estate  in  one  county,  in  which  there  is  a 
seam  of  coal,  is  also  owner  of  another 
estate  in  an  adjoining  county  where  the 
same  seam  of  coal  is  found,  and  has  only 
worked  the  seam  under  one  estate,  Lord 
Selbome's  words  cannot  mean  that  the 
working  the  mine  and  opening  a  pit  on 
the  estate  in  an  adjoining  county  is  not 
an  opening  of  a  new  mine.  I  do  not 
think  it  would  be  right  to  wrest  his  lan- 
guage to  make  it  fit  such  an  extreme  case 
as  that.  And  I  am  justified  in  making 
that  limitation  because  Lord  Selbome, 
though  he  laid  down  the  law  thus  clearly, 
says  this  immediately  afterwards :  '^  and 
for  this,  authority  is  to  be  found  in  the 
cases,  which  were  cited  at  the  Bar,  of 
Clavering  v.  Clavering^  Bagot  v.  Bagot,^ 
and  Cawlef/  (Lard)  v.  WeOealey,^  "  That 
statement  of  the  law,  therefore,  I  must 
treat  as  thoroughly  consistent  with  the 
cases  to  which  he  refers. 

It  is  not  difficult  to  obtain  a  principle 
from  these  cases,  and  particularly  from 
the  case  of  Clavering  v.  Clavering  ^  and 
Cowley  (Lord)  v.  Wellealey.^  I  do  not 
think  it  necessary  to  refer  to  Bagot  v. 
Bagot  ^  further.  We  have  the  judgment 
of  Lord  Chancellor  King  in  Clavering  v. 
Clavering,''  which  contains  a  curious 
expression  relative  to  a  practice  in  the 
county  of  Devonshire,  that  "  any  person 
having  a  right  to  dig  in  mines  may 
pursue  the  mine,  and  open  new  shafts  or 
pits  to  follow  the  same  vein.''  The  point 
which  was  before  the  Lord  Chancellor's 
mind,  which  he  brings  out  in  a  very  clear 
manner,  was  that  in  reality  you  are  pur- 
suing the  same  mine,  or  the  same  seam. 
It  18  a  ^'  pursuing  "  by  means  not  of  boring 
to  one  level  under  one  particular  pit,  but 
by  sinking  a  new  pit  so  as  to  work  the 
minerals  in  connection   with  the  shaft 


under  the  old  pit.  That  is  what  he  means 
by  pursuing  the  same  vein,  notwithstand- 
ing that  it  is  reached  in  a  difierent  way. 
That  is  exactly  what  is  said,  with  reference 
to  a  very  difiTerent  subject,  in  Cowley  (Lord) 
V.  Wdleeley^  There  it  was  a  case  of  waste 
land,  under  which  was  gravel  and  no  coal, 
and  the  gravel  was  reached  by  pits  dug 
upon  the  surface,  each  pit  being  separate. 
The  gravel  had  been  taken  there  for  some 
time,  and  the  question  was  whether  each 
new  gravel  pit  was  a  new  working,  or 
only  a  continuation  of  the  old  working, 
and  Lord  Romilly  said  that  *^  The  whole 
of  the  gravel  or  sand  on  the  waste  land 
must  be  treated  as  a  mine,  and  each 
gravel  pit  as  if  it  were  a  fi-esh  pit  in 
the  mine  " — that  is  to  say,  he  treats  the 
waste  of  the  manor  and  the  gravel  or 
sand  under  it  as  one  mine.  The  lord 
of  the  manor  digs  a  pit  here  and  there  all 
over  the  waste ;  on  each  occasion  he  is 
what  Lord  Chancellor  King  calls  "pur- 
suing "  the  vein ;  he  does  not  pursue  it  in 
the  sense  of  working  it  out  inch  by  inch 
through  the  soil  by  continuing  along  the 
line  of  the  vein,  but  by  attacking  the 
vein  at  another  place.  He  is  still  working 
the  vein  in  the  waste  land. 

Now,  I  fail  to  see  how  you  can  apply 
that  to  this  case.  The  property  now  in- 
tended to  be  demised  is  that  part  of  Lord 
Maynard's  estate  which  is  separated  from 
that  which  was  originally  demised  to  the 
Bagworth  Colliery  Co.  by  land  coloured 
blue  on  the  plan.  There  is  as  much  dis- 
tinction between  these  two  properties  as  if 
they  were  two  separate  estates  in  two 
adjoining  counties,  or  in  two  counties 
separated  by  an  intervening  county.  I 
assume  that  it  is  the  same  vein  which  is 
the  subject  of  the  demise,  but  not  only  is 
it  to  be  approached  from  a  different  pit, 
but  it  is  quite  impossible  to  approach  it 
from  the  old  pit.  Lady  Warwick  has  a 
clear  right  to  work  the  main  seam  under 
the  part  coloured  blue,  but  for  this  pur- 
pose she  is  in  the  position  of  an  entire 
stranger.  She  is  willing  that  the  two  pits 
should  be  worked  together,  because  she 
happens  to  be  interested  in  both  ;  but  I 
must  treat  her,  for  the  present  purpose, 
as  if  she  had  no  interest.  She  comes  here 
as  tenant  for  life  desirous  of  demising  the 
lower  main  seam  under  the  part  coloured 
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red ;  that  is  for  this  purpose  an  entirely 
different  seam  from  that  now  leased 
to  the  New  Bagworth  Coal  Co.,  Lim., 
in  the  land  north  of  that  coloured 
blue.  It  is  not  like  the  case  of  work- 
ing the  waste  of  a  manor;  not  like 
the  pursuing  a  vein  as  mentioned  by 
the  Lord  Chancellor  King.  For  this 
purpose  it  is  a  different  estate.  Of  course 
I  quite  follow  the  evidence  that  if  this 
was  all  under  one  ownership  the  result 
would  be  that,  for  convenience  for  com- 
mercial purposes,  a  new  pit  would  be 
opened.  But  it  seems  to  me  that  the 
intervention  of  that  piece  of  land  coloured 
blue,  which  belongs  to  others  and  is  not 
part  of  the  settled  estate,  prevents  this 
mine  from  being  held  an  *^open  mine'' 
within  the  meaning  of  the  law  as  laid 
down  by  Lord  Selborne,  and  in  the  other 
cases.  It  oiever  was  in  Lord  Maynard's 
time  in  any  sense  under  the  same  hands 
or  worked  under  the  same  control.  It 
could  not  have  been  in  his  contemplation 
to  work  under  the  land  coloured  red  by 
means  of  a  pit  on  the  land  to  the  north 
of  that  coloured  blue,  because  he  knew 
that  there  was  an  intervening  strip  of 
land  which  did  not  belong  to  him. 

Upon  the  principle  laid  down  in  the 
cases  to  which  I  have  referred,  I  think 
that  this  is  not  an  open  mine,  and  there- 
fore the  proportion  of  three-fourths  of  the 
rent  must  be  reserved  to  the  trustees  of 
Lord  Maynard's  will,  and  set  aside  and 
invested. 


Sollci tow— Fairer  &  C5o.,  for  petitioner ;  Frere, 
Cholmeley  &  Co. ;  G.  B.  Laurence  &  Co.,  for 
respondents. 

\_BepoTted  hy  G.  Macan^  JEsq,t 
Jiarrister-cU-Laiv, 


STOCK  V.  MEAKHr. 


KSKEWICH,  J.  ^ 

1899.         [ 
July  4,  5.     ) 

Local  Government  —  Street  Warier  — - 
Completion  —  Final  Apportionment  — 
Charge — "  Outgoing  a  " — Vendor  and  Pur- 
chaser — lAahility  of  Vendor — Covenants 
for  Title — IncumhranM  —  Public  Health 
Act,  1875  (38  <6  39  Vict.  c.  55), «.  150 
and  257— Private  Street  Works  Act,  1892 
(55  d&  56  Vict,  c.  67),  as.  I  and  IZ. 

The  Private  Street  Works  Act,  1892, 
which  lias  to  be  read  and  conatnied  as  ons 
with  the  Public  Health  Act,  1875,  effects 
no  alteration  in  the  time  when  a  charge  for 
street  works  by  an  urban  authority  comes 
into  existence  under  that  Act — namely,  at 
the  date  of  the  completion  of  the  works. 

Where,  therefore,  works  have  been  com- 
pleted under  the  Private  Street  Works 
Act  before  the  date  of  a  contract  for  the 
sale  of  land  which  is  liable  for  apart  of 
the  expenses  of  such  works,  the  vendor  noiU 
be  required  to  pay  tJte  apportioned  amowit 
of  the  expenses,  although  the  final  appor- 
tionment is  not  Tnade  until  after  the  dais 
of  the  contract. 

By  an  agreement  dated   October  10, 
1898,  and  made  between  the  defendant 
Frederick  Meakin  and  an  agent  for  the 
plaintiff,  William  Challis  Stock,  the  de- 
fendant agreed  to  sell  and  the  plaintiff 
agreed  to  buy  for  1,500/.  a  certain  piece 
of  land  situated  at  West  Ham,  in  tho 
county  of  Essex.     By  clause  2  of  the 
agreement  it  was  provided  that  the  par- 
chase- money    should  be    paid    and  the 
purchase  completed    on    November   U, 
1898,  and  up  to  that  day  all  rent  (if  any) 
and  all  outgoings  (if  necessary)  were  to 
be  apportioned.    The  property  was  sold 
subject  to  any  subsisting  liability  to  repair 
roads  or  streets.     The  piece  of  land  whidi 
was  the  subject  of  the  contract  abutted  on 
two  roads — Landsdown  Road  and  Queen's 
Boad — ^and  the  purchaser  asked  by  his 
requisitions  if  these  two  roads  had  been 
taken  over  by  the  parish,  and  all  charges 
in  connection  therewith  paid.     To  this 
the  reply  was  made  that  the  vendor  did 
not  know,  but  he  had  never  had  to  pay 
any  charges  for  the  roads,  and  that  the 
roads  had  been  made  and  curbed.    The 
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purchase  was  accordingly  completed,  and 
a  conveyance  of  the  property  executed  on 
November  22,  1898.  It  was  a  conveyance 
by  the  Baroness  Southampton,  as  mort- 
gagee, by  request  of  the  defendant,  and 
the  defendant,  "as  beneficial  owner," 
conveyed  and  confirmed. 

On  December  29,  1898,  the  purchaser 
received  a  notice  from  the  urban  autho- 
rity for  West  Ham  claiming  the  payment 
of  130?.  14«.  due  for  the  apportioned  ex- 
penses incurred  in  certain  works  executed 
under  the  Private  Street  "Works  Act, 
1892.  The  resolution  of  the  urban  autho- 
rity that  these  works  should  be  made  was 
dated  July  27,  1897. 

The  works  were  actually  completed  on 
July  26,  1898,  during  the  ownership  of 
the  defendant,  but  the  provisional  appor- 
tionment under  the  Private  Street  Works 
Act  was  made  before  the  defendant  became 
owner. 

The  final  apportionment  of  the  amount 
due  was  made  on  November  29,  1898, 
seven  days  after  the  actual  completion 
of  the  contract.  The  plaintiff  paid  the 
130Z.  14«.,  and  now  brought  an  action 
against  the  defendant  claiming  to  recover 
this  sum  from  him. 

The  case  turned  principally  upon  certain 
sections  of  the  Private  Street  Works  Act, 
1892.1 

(1)  The  Private  Street  Works  Act,  1892, 
provides  as  follows : 

Section  6,  sub-section  2 :  "  The  surveyor  shall 
prepare,  as  respects  each  street  or  part  of  a 
street,  .  .  .  (c)  A  provisional  apportionment 
of  the  estimated  expenses  among  the  pre- 
mises liable  to  be  charged  therewith  under 
this  Act." 

Section  7:  **.  .  .  any  owner  of  any  pre- 
mises shewn  in  a  provisional  apportionment  as 
liable  to  be  charged  with  any  part  of  the 
expenses  of  executing  the  works  may,  by 
written  notice  served  on  the  urban  authority, 
object  to  the  proposals  of  the  urban  authority 
on  any  of  the  following  grounds ;  (that  is  to 
say) 

"(a)  That  an  alleged  street  or  part  of  a 
street  is  not  or  does  not  form  part  of  a  street 
within  the  meaning  of  this  Act ; 

*'  (b)  That  a  street  or  part  of  a  street  is  (in 
whole  or  in  part)  a  highway  repairable  by  the 
inhabitants  at  large ;  .  .  . 

"  (e)  That  any  premises  ought  to  be  excluded 
from  or  Inserted  in  the  provisional  apportion- 
ment." 

Section  12,  sub-section  1 :  "  When  any  private 


jP.  0.  Laiorence,  Q,C,,  and  P,  F. 
Wheeler,  for  the  plaintiflF. — This  was  an 
"  outgoing "  within  the  meaning  of  the 
contract  and  at  the  date  of  completion. 
In  Midgley  v.  Coppock  [l879]  ^  a  charge 
for  improving  a  street  was  held  an  "  out- 
going "  which  the  defendant,  in  a  similar 
vendor  and  purchaser  action,  had  agreed 
to  discharge.  That  case  was  very  like 
the  present,  as  the  work  had  been  done 
before  the  houses  belonged  to  the  defen- 
dant, and  neither  party  knew  of  the 
charge. 

Another  case,  also  very  like  the  present, 

street  works  have  been  completed,  and  the  ex- 
penses thereof  ascertained,  the  surveyor  shall 
make  a  final  apportionment  by  dividing  the 
expenses  in  the  same  proportions  in  which  the 
estimated  expenses  were  divided  in  the  original 
or  amended  provisional  apportionment  (as  the 
case  may  be),  and  such  tinal  apportionment 
shall  be  conclusive  for  all  purposes ;  and  notice 
of  such  final  apportionment  shall  be  served 
upon  the  owners  of  the  premises  affected  there- 
by ;  and  the  sums  apportioned  thereby  shall  be 
recoverable  in  manner  provided  by  this  Act,  or 
in  the  same  manner  as  private  improvement 
expenses  are  recoverable  under  the  Public 
Health  Act,  1875,  including  the  power  to  de- 
clare any  such  expenses  to  be  payable  by 
instalments." 

Sub-section  2 :  "  Within  one  month  after  such 
notice  the  owner  of  any  premises  charged  with 
any  expenses  under  such  apportionment  may, 
by  a  written  notice  to  the  urban  authority, 
object  to  such  final  apportionment "  on  certain 
specified  grounds. 

Section  13,  sub-section  1 :  "  Any  premises  in- 
cluded in  the  final  apportionment,  and  all  estates 
and  interests  from  time  to  time  therein,  shall 
stand  and  remain  charged  (to  the  like  extent 
and  efiEect  as  under  section  257  of  the  Public 
Health  Act,  1875)  with  the  sum  finally  appor- 
tioned on  them,  or  if  objection  has  been  made 
against  the  final  apportionment  with  the  sum 
determined  to  be  due  as  from  the  date  of  the 
final  apportionment,  with  interest  at  the  rate 
of  four  pounds  per  centum  per  annum.  .  .  ." 

Section  14:  "The  urban  authority,  if  they 
think  fit,  may  from  time  to  time  (in  addition 
and  without  prejudice  to  any  other  remedy) 
recover  summarily  in  a  Court  of  summary 
jurisdiction,  or  as  a  simple  contract  debt  by 
action  in  any  Court  of  competent  jurisdiction, 
from  the  owner  for  the  time  being  of  any  pre- 
mises in  respect  of  which  any  sum  is  due  for 
expenses  of  private  street  works  the  whole  or 
any  portion  of  such  sum,  together  with  in- 
terest at  a  rate  not  exceeding  four  pounds  per 
centum  per  annum,  from  the  date  of  the  final 
apportionment  till  payment  thereof." 

(2)  48  L.  J.  Ex.  674  ;  4  Ex.  D.  309. 
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is  that  of  Furtado  and  Jeffries^  In  re 
[1883],^  where  the  cost  of  certain  street 
works  executed  by  a  local  board  was 
held  an  '^outgoing"  to  be  discharged 
by  the  vendor  of  the  property  liable  to 
pay  for  such  works,  and  there  the  cost 
was  not  apportioned  until  after  the  day 
fixed  for  completion  of  the  contract.  So  in 
I'ubhs  V.  Wynne  [l896].* 

Secondly,  this  was  a  charge  upon  the 
premises  under  the  Private  Street  Works 
Act,  1892,  at  the  date  of  the  completion 
of  the  works.  The  important  section  is 
section  13.^ 

The  law  as  laid  down  by  the  Public 
Health  Act,  1875,  has  been  to  some 
extent  altered  by  the  Act  of  1892.  The 
occupier  has  not  the  option  now  to  do  the 
requisite  works,  and  therefore  cannot  be 
in  default  as  under  the  Public  Health 
Act,  1876.  The  remedy  is  enlarged  under 
the  Act  of  1892,  and  the  amount  is  a 
debt  recoverable  summarily  under  sec- 
tion 14,  without  prejudice  to  any  other 
remedy.  Under  the  Public  Health  Act, 
1875,  s.  257,  these  expenses  are  a 
charge  upon  the  land,  and  this  charge 
took  effect  at  the  date  when  the  works 
were  completed.  That  is  established  by 
several  cases,  such  as  ToUenha/m  Local 
Board  v.  RoioeU  [l88o],*  BettesworHi  and 
Richer^  In  re  [l888],®  Boor,  In  re;  Boor 
V.  Hopkins  [l889],^  and  in  the  case  of 
Hornaey  Local  Board  v.  Monarch  Invest- 
ment  Building  Society  [l889].® 

These  cases  were  all  decisions  under  the 
Public  Health  Act,  1875,  or  the  earlier 
Acts ;  but  there  is  no  alteration  made  by 
the  Act  of  1892  in  the  date  when  the 
charge  becomes  effective.  As  the  charge 
is  to  be  '^  as  under  section  257  of  the  Act 
of  1875,"  it  must  take  effect  from  the  date 
of  the  completion  of  the  works.  If,  then, 
these  expenses  are  a  charge,  the  case  is 
covered  by  the  implied  covenant  against 
incumbrances — Egg  "C.  Blayney  [l888].^ 

Warrington,  Q»C.,  and  Vattglutn 
Hawkins,  for  the  defendant. — This  is 
not  an  "  outgoing."     It  was  not  payable 

(3)  27  8.  J.  466. 

(4)  66  L.  J.  Q.B.  116  ;  [1897]  I  Q.B.  74. 

(5)  50  L.  J.  Ch.  99 ;  15  Ch.  D.  378. 

(6)  67  L.  J.  Ch.  749;  37  Ch.  D.  535. 

(7)  53  L.  J.  Ch.  285 ;  40  Ch.  D.  572. 
r8)  69  L.  J.  Q.B.  106 ;  24  Q.B.  D.  1. 
(9)  67  L.  J.  Q.B.  460  ;  21  Q.B.  D.  107. 


at  the  time  of  completion,  nor  is  it  one 
capable  of  being  apportioned  under  the 
contract.  It  was  not  payable  by  the 
vendor  at  the  time,  nor  could  any  pro- 
ceedings have  been  taken  against  him  to 
recover  it.  It  only  became  payable  after- 
wards. The  main  but  narrow  point  is 
whether  this  is  a  charge  at  all  until  the 
date  of  the  final  apportionment.  Oar 
contention  is  that  it  is  not.  The  cases 
cited  on  the  other  side  are  under  the 
Public  Health  Act,  1875,  and  do  not 
apply.  The  Act  of  1892  is  in  many  im- 
portant respects  distinguishable  from  the 
code  established  by  the  Public  Health 
Act,  1875,  and  is  quite  distinct  from  it. 
This  is  a  case  of  first  impression  under 
the  Act  of  1892.  By  this  Act  there  can 
be  no  "  owner  in  default,"  as  under  sec- 
tion 150  of  the  Public  Health  Act,  1875. 
There  has  to  be  a  provisional  apportion- 
ment among  the  "premises  liable  to  be 
charged  therewith."  The  same  expression 
is  used  in  section  7 ;  and  then,  in  sec- 
tion 12,  when  the  final  apportionment  is 
made,  the  notice  is  to  be  "served  npon 
the  owners  of  the  premises  affected  there- 
by," but  the  power  to  recover  the  expenses 
is  the  same  as  under  the  Public  Health 
Act,  1875.  Then  comes  section  13,  and 
that  does  not  import  the  whole  of  sec- 
tion 257  of  the  Public  Health  Act,  1875. 
The  words  are  that  the  charge  is  to  he 
"to  the  like  extent  and  effect  as  under 
section  257  of  the  Public  Health  Act, 
1875,"  and  the  sum  recoverable  is  "as 
from  the  date  of  the  final  apportionment." 
Therefore  the  date  at  which  the  charge  is 
to  take  effect  is  altered  by  this  section  to 
the  date  of  the  final  apportionment.  Nor 
can  this  charge  be  said  to  be  an  incum- 
brance so  as  to  come  under  the  words  of 
the  covenant  implied  by  the  Conveyancing 
Act,  1881,  as  anything  "  made,  done, 
executed,  or  omitted,  or  knowingly 
suffered"  by  the  defendant,  as  he  was 
wholly  ignorant  of  these  expenses. 

Kekewich,  J. — The  point  is  an  ex- 
tremely short  one,  but  not  by  any  means 
without  difiiculty.  The  difficulty  arises 
from  the  habit  of  the  Legislature,  which 
has  increased  of  late  years,  of  making 
enactments  by  reference,  and  incorporat- 
ing previous  Acts  without  incorporating 
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the  actual  language.  The  object  of  so 
doing  is  a  laudable  one — namely,  that  of 
shortening  Acts  of  Parliament — but  it 
increases  the  troubles  of  lawyers,  who  well 
know  by  bitter  experience  that  nothing  is 
more  difficult  than  to  construe  an  instru- 
ment which  refers  to  other  instruments, 
either  by  wholly  incorporating  them  or, 
still  worse,  by  incorporating  them  with 
certain  exceptions  or  modifications.  The 
Courts  have  constant  experience  of  that 
in  cases  of  the  construction  of  wills  which 
testators  have  altered  by  codicils  referring 
to  their  wills.  That  is  the  mainspring  of 
the  difficulties  in  this  case.  Section  13  of 
the  Act  of  1892,  which  is  the  critical 
section,  though  not  by  any  means  the 
only  section  of  the  Act  which  requires 
attention,  refers  to  the  Act  of  1875,  and 
obviously  depends  upon  the  Act  of  1875 
in  great  measure,  and  particularly  on  sec- 
tion 257of  that  Act ;  and  yet  some  modifica- 
tions are  introduced  which  are  introduced 
not  by  repeating  language  with  alteration, 
but  by  incorporation.  Counsel  for  the 
defendant  boldly  met  that  difficulty  by 
saying  that  the  Act  of  1892  is  an  inde- 
pendent Act.  Of  course  he  did  not  mean 
that  it  was  out  of  place  to  refer  to  the 
Act  of  1875,  or  to  the  decisions  on  that 
Act,  but  that  it  was  an  independent  Act, 
and  must  be  construed,  I  think  he  went 
so  fiir  as  to  say,  independently  of  the  Act 
of  1875.  Now  that  seems  to  me  impos- 
sible, because  it  is  wholly  inconsistent 
with  the  language  of  the  Act  of  1892. 
In  the  first  section,  which  introduces  the 
great  difficulty  to  which  I  have  referred, 
it  is  enacted  :  '^  This  Act  may  be  cited  as 
the  Private  Street  Works  Act,  1892,  and 
shall  be  construed  as  one  with  the  Public 
Health  Acts  " — which  includes,  of  course, 
the  Act  of  1875— "and  this  Act,  and 
the  Public  Health  Acts  may  be  cited 
together  as  the  Public  Health  Acts."  It 
is,  therefore,  either  like  another  chapter 
in  the  book,  or  another  section  or  faaci- 
cuius  of  sections  added  to  the  Act  of 
1875.  The  two  Acts  and  a  great  many 
others  with  which  we  are  not  now  here 
concerned,  are  to  be  read  as  one.  There- 
fore I  cannot  possibly  get  out  of  the  Act 
of  1892  by  saying  that  I  can  construe  it 
independently,  and  not  as  depending  upon 
the  Act  of  1875. 


The  real  question  which  I  have  to 
decide  is  whether  this  sum,  which  is 
clearly  now  charged  upon  the  premises  in 
question,  though  sold  by  the  defendant  to 
the  plaintiff,  was  so  charged  before  the 
date  of  the  contract.  It  matters  not 
whether  the  date  of  the  contract  or  the 
conveyance  is  taken,  because  it  is  now 
admitted  that  the  works  were  completed 
on  July  26,  1898,  and  that  the  contract 
was  dated  October  10,  1898,  in  that  year, 
the  conveyance,  of  course,  being  later. 
The  date  of  the  contract  on  the  one  hand, 
and  of  the  completion  of  the  works  on  the 
other,  may  be  taken  as  the  two  crucial 
dates.  Expenses  of  this  character  were 
charged  under  the  Act  of  1875,  and  the 
question  when  that  charge  took  effect  has 
been  discussed  in  several  cases.  It  arose 
in  the  case  of  Homaey  Local  Board 
V.  Monarch  Investment  Building  Society.^ 
I  agree  that  the  real  question  which  the 
Court  of  Appeal  had  to  deal  with  there  was 
from  what  date  the  Statute  of  Limitations 
began  to  run,  and  their  judgments  were 
directed  mainly  to  that  point;  but  in 
order  to  ascertain  that  date  they  were 
obliged  to  consider  and  to  express  a 
judicial  opinion  upon  the  question  when 
the  charge  took  effect.  It  is  true  that 
they  considered  it  tolerably  plain,  and 
the  decision  is  expressed  in  a  very  few 
words,  as  plain  as  language  can  be,  by 
the  present  Master  of  the  Bolls.  He 
says :  "  The  conclusion  of  the  whole 
matter  appears  to  me  to  be  this.  It  has 
been  settled  by  this  Court,  in  the  case  of 
Tottenham  Locai  Boa/rd  v.  Rowell,^  which 
has  been  followed  by  Mr.  Justice  North 
in  Bettesvoorth  and  Richer,  In  re,^  that 
the  charge  is  a  present  existing  charge  as 
from  the  time  of  the  completion  of  the 
works.  The  actual  amount,  no  doubt, 
has  to  be  ascertained,  but  the  charge 
exists."  After  that  it  is  quite  impossible 
to  say  that  under  the  Act  of  1875  the 
charge  came  into  existence  at  any  other 
time  than  the  completion  of  the  works. 
Then,  is  that  rule  to  be  applied  to  the 
Act  of  1892,  or  does  the  later  Act  intro- 
duce exceptions  1  There  is  no  decision  on 
the  Act  of  1892 ;  and  having  regard  to 
the  passage  I  have  just  read,  it  seems  to 
me  quite  unnecessary  to  refer  to  any 
other  decisions  on  the  Act  of  1875,  or  on 
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the  preceding  Acts;  for  some  of  the 
decisions  went  back  to  the  Act  of  1848. 
I  may  say,  in  passing,  that  I  do  not  con- 
sider the  case  of  Boor^  In  re  ;  Roor  v. 
HopkinSj'^  before  Mr.  Justice  Kay,  to  be 
of  any  value  in  the  present  instance  to 
either  side,  because  it  is  quite  obvious 
from  a  perusal  of  that  case  that  Mr. 
Justice  Kay  was  discussing  an  entirely 
difierent  question  ;  and  it  has  been 
accepted  on  that  basis,  as  proceeding  on 
different  lines,  in  later  authorities. 

Taking  these  decisions  as  establishing, 
as  they  do,  the  position  which   I   have 
mentioned   from    the   judgment    of   the 
present  Master  of  the  Rolls,  let  us  look 
at  the  Act  of  1892  to  see  in  what  respect 
it  differs  from  the  Act  of  1875 — ^that  is 
to  say,  what  difference  the  Act  itself  con- 
stitutes.     There  are,  .  no    doubt,    other 
differences ;  but  in  what  respect  has  the 
Legislature  said  that  the  procedure  and 
incidence  are  to  differ  in  the  Act  of  1892 
from  those  under  the  Act  of  1875,  bearing 
in  mind  that  this  Act  of  1892  is  to  be 
read  as  one  with  the  Act  of  1875 1    No 
doubt  one  very  important  difference  is 
introduced  about  which  there  is  no  ques- 
tion.    Under  the  Act  of  1875,  and,  as 
far  as  I  am  aware,  always  under  these 
Acts,   wherever  improvements  were  re- 
quired   which     the     urban    or    district 
authority   had  power  to   construct,   the 
owner    was    given    the     opportunity  of 
doing    the  work    himself,    at    his    own 
expense.      It  has    seemed  right  to  the 
Legislature,  as  regards  the  Act  of  1892, 
to  reverse  that,  and  to  say  that  the  owner 
shall  not  have  that  opportunity ;  it  must 
be  done  for  him  by  the  local  authority, 
and  all  he  has  to  do  is  to  pay  the  expense. 
That,  no  doubt,  is  an  alteration,  and  much 
has  been  made  of  it  in  this  way.     It  is 
said  that   the   default   of  the   owner  to 
comply  with  the  requirements  of  the  local 
authority  to  execute  the  works  is  a  de- 
fault which  is  governed  by  decisions.     I 
do  not  follow  that  criticism  throughout, 
nor  do  I  think  it  is  of  much  avail  on  the 
present  occasion  ;  but  it  is  a  distinction, 
no  doubt,  and  of  course  is  alluded  to  more 
or  lesH  in  the  judgments  and  the  reports. 
Then  the  language  of  the  Act  of  1892  is 
unfortunately  rather  different,  and    de- 
fendant's counsel  called  my  attention  to 


one  verbal  difference  which  must  be 
treated  by  itself.  In  section  6,  sub-sec- 
tion 2  (c)  a  provisional  apportionment  is 
spoken  of  as  having  to  be  prepared  by  the 
surveyor,  and  it  is  "a  provisional  appor- 
tionment of  the  estimated  expenses  among 
the  premises  liable  to  be  charged  there- 
with under  this  Act."  In  section  7  we 
again  have  that  exact  phrase  with  refer- 
ence to  the  provisional  apportionment, 
because  the  owner  has  a  month  during 
which  he  may  object,  and  he  is  described 
as  the  ^'  owner  of  any  premises  shewn  in  a 
provisional  apportionment  as  liable  to  be 
charged  with  any  part  of  the  expenses."' 

But  when  you  come,  later  on,  to  sec- 
tion 12,  then  the  phrase  is  changed,  and 
you  come  there  to  the  final  apportionment, 
and  then  the  premises  are  spoken  of  as 
"charged,"  and  not    as    "liable    to  be 
charged  '' ;  and  on  that  hangs  the  argu- 
ment that  the  Legislature  intended,  when 
incorporating  the  Act  of  1875 — or  rather 
making  this  a  part  of  the  Act  of  1875,  and 
one  with  it — ^to  indicate  by  those  words 
that  until  the  final  apportionment  there 
was  no  charge,  notwithstanding  that  in 
1892   it  had  been  settled  by  a  series  of 
decisions  that  under  the  Act  of  1875  the 
charge  existed  when  the  works  were  com- 
pleted.    That  is  a  strong  thing  to  hold, 
but  with  an  Act  of  Parliament  of  this 
kind,  when  one  has  to  construe  language, 
you  must  make  the  best  of  it.     It  seems 
to  me  that   these  words    in    section  6, 
"liable  to  be  charged  therewith  under 
this  Act,"  are  a  mere  description  of  the 
premises  there  spoken  of.     There  is  to  be 
a  provisional  apportionment  of  the  esti- 
mated expenses,  and  they  are  to  be  dis- 
tributed— that    is    to    say,    apportioned 
according  to  the  proper  values  among  the 
premises.   What  premises  I    The  premises 
which,  under  this  Act  of  Parliament,  are 
those  properly  chargeable  therewith.    If 
any  others  are  included  they  would  be 
wrongly  included.      The  distribution  of 
the  expense  is  to  be  made  on  a  proper 
scale  among  the  premises  properly  charge- 
able according  to  the  Act.     I  think  that 
is  what  it  means  and  nothing  more.    It 
is  a  mere  description  of  the  premises.   If 
so,  the  words  in  section   7  are  merely 
referential  to  the  preceding  section,  ^'  the 
owner  of  any  premises  shewn  in  the  pro- 
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visional  apportionment   as  liable  to    be 
charged."    One  of  tbe  first  things  he  may 
object  to  is  that  he  is  not  liable  to  be 
•charged.     He  may  object  to  the  proposals 
of  the  urban  authority  on  any  of  the 
following  grounds — ^that  is  to  say,  "  that 
an  alleged  street  or  part  of  a  street  is  not 
or  does  not  form  part  of  a  street  within 
the  meaning  of  this  Act";  or  he  may 
object    under    («),    "  that  any  premises 
ought  to  be  excluded  from  or  inserted  in 
the  provisional  apportionment."    He  may 
say  that  house  No.  1  ought  to  be  excluded, 
because  it  is  not  liable  to  be  charged,  or 
that  house  No.  6,  which  is  not  in  the 
provisional  apportionment,  ought  to  be 
there,  because  it  is  liable  to  be  charged. 
That  seems  to  me  to  give  the  words  to 
which  I  have  referred  in  the  section  a 
thoroughly  plain  meaning,  and  one  ought 
not  to  be  surprised  to  find  that  there  is 
different  language  in  section  12,  nor  is  it 
in  the  slightest  degree  out  of  place  that  it 
IS  to  be  treated  as  charged,  when  the  pro- 
visional apportionment    has    been    com- 
pleted.    Such  objections  as  the  owners 
had  to  raise  to  it  have  been  raised  and 
decided,  and  now  it  is  known,  subject  to 
the  possible  power  to  object  even  to  the 
final  apportionment,    what  premises  are 
charged,   and  they  are  treated  then  as 
charged,  and  not  as  liable  to  be  charged. 
The  description  of  the  premises  there  is 
not  required.     I  may  now  pass  to  sec- 
tion 13,  on  which  of  course  a  good  deal  de- 
pends.    [His  Lordship  read  the  material 
part  of  the  section.]     I  apprehend  that 
the  reference  to  the  Act  of  1875  was  really 
unnecessary.     This  is  part  of  the  Act  of 
1875,  and  it  might  very  well  be  that  the 
charge  would  have  been  by  reference  to 
the  Act  of  1875  without  this.    But  I  oon- 
^der  it  quite  unnecessary  to  go  so  far  as 
that  on  the  present  occasion.     Nor  am  I 
disposed  to  say  what  is  the  real  meaning 
of  the   words  "to  the  like  extent  and 
effect."  It  may  mean  a  great  many  things, 
but  I  think  we  have  a  clear  indication  here 
that  section  257  of  the   Public  Health 
Act,  1875y  is  to  be  taken  as  the  guide  in 
considering  the  charge,  except  so  far  as 
this  Act   now  in  question — the  Act  of 
1892 — ^has  expressly  modified  it.     Now 
the  premises  are  to  be  charged  with  what  t 
With  the   sums  finally  apportioned    on 
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them.  There  is  not  a  word  there  to 
indicate  that  the  charge  is  to  take  effect 
from  the  final  apportionment.  If  the 
framer  of  this  section  had  intended  to 
say,  contrary  to  all  the  decisions  on  the 
Act  of  1875,  that  the  charge  should  only 
take  effect  as  from  the  date  of  the  final 
appointment,  nothing  could  have  been 
easier  than  for  him  to  have  written 
"  shall,  as  from  the  date  of  the  final  ap- 
portionment, stand  and  remain  chai*ged  " ; 
and  I  cannot  help  thinking  that  any 
intelligent  draftsmen  would  have  seen 
the  necessity  for  stating  in  plain  language, 
and  in  the  earliest  possible  part  of  the 
section,  the  date  from  which  the  charge 
is  to  be  created.  That  is  not  done.  It 
is  treated  as  a  charge  under  section  257, 
which,  as  I  have  already  mentioned, 
means  from  the  date  of  the  completion  of 
the  works.  But  there  are  these  other 
words,  "or,  if  objection  has  been  made 
against  the  final  apportionment  with  the 
sum  determined  to  be  due  as  from  the 
date  of  the  final  apportionment."  Those 
are  the  words  which  create  a  certain 
difficulty,  and  I  do  not  profess  to 
thoroughly  understand  them ;  but  what  I 
do  say  is,  they  are  introduced  simply  in 
order  to  indicate  what  sum  is  to  be 
charged  and  what  sum  is  to  carry  interest. 
The  charge  is  said  to  be  "  the  sum  finally 
apportioned  on  them,"  or,  if  objection  is 
made  against  the  final  apportionment, 
"  the  sum  determined  to  be  due  as  from 
the  date  of  the  final  apportionment "  The 
final  apportionment  may  have  been  wrong. 
It  may  have  been  objected  to  or  it  may 
have  been  altered ;  and,  if  so,  of  course  it 
would  be  absolutely  wrong  to  say  that, 
notwithstanding  the  creation  of  the  final 
apportionment,  the  sum  charged  is  to  be 
that  which  was  originally  in  the  final 
apportionment.  That  seems  to  me  to  be 
the  key  to  the  alternative  there  given ; 
and  having  regard  to  what  I  have  already 
said  as  to  this  Act  being  made  part  of  the 
Act  of  1875,  it  would  be  giving  this  far 
too  wide  a  meaning  to  hold  that  here  the 
Legislature  intended  to  alter  the  date 
from  which  the  charge  was  to  run.  "What 
it  is  introduced  here  for  seems  to  me 
clearly  to  be  in  order  to  shew  for  what 
sum  the  charge  is  to  stand.  I  do  not 
think  it  will  do  to  say  that  that  reference 
2X 
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to  the  final  apportionment  is  in  connection 
with  the  interest  only ;  but  the  real 
object  is  to  shew  what  sum,  and  that  sum 
you  are  to  find,  either  in  the  final  appor- 
tionment itself — the  original  one — or, 
when  objection  is  made,  in  the  final  ap- 
portionment as  altered,  if  it  has  been 
altered,  in  consequence  of  the  objection. 
Of  course  it  is  obvious  that  that  is  not 
giving  full  grammatical  meaning  to  the 
words  "  as  from  the  date  of  the  final  ap- 
portionment," but  I  do  not  myself  see 
what  the  real  meaning  of  those  words  is. 
That  may  fisdrly  be  a  point  for  considera- 
tion in  some  other  case,  and  some  other 
point  may  arise  thereon.  What  I  decide 
is  that  those  words  do  not  alter  the  law  as 
it  stood  on  the  construction  of  the  Public 
Health  Act,  1875,  which,  I  take  it,  was 
not  intended  to  be  altered,  and  cannot  be 
taken  as  having  been  altered  by  this  Act, 
except  so  far  as  the  Legislature  has  so 
expressed  it. 

That  is  the  short  point  on  the  construc- 
tion of  the  Act,  and,  that  being  so,  I  need 
go  no  further,  because,  if  my  view  is 
correct,  it  follows  from  decided  cases,  and 
having  regard  to  the  covenants  entered 
into  by  the  vendor  in  this  case,  that  this 
is  a  charge  which  was  existing  at  the  date 
of  the .  contract,  a  charge  which  the 
vendor  was  bound  to  discharge,  and  that 
he  is  liable  now  to  do  so,  notwithstanding 
completion.  Perhaps  the  circumstances 
explain  why,  but  it  seems  that  neither 
vendor  nor  purchaser  was  aware  of  this  ; 
but  that  makes  no  difference.  The  pur- 
chaser, in  my  view,  is  entitled  now  to 
have  the  property  released  from  this 
charge.  He  must  be  taken  to  have  paid 
it  on  behalf  of  his  vendor,  and  is  now 
entitled  to  recover  it  from  him. 


Solicitors — George  Brown,  Son  &  Vardy,  for 
plaintiff;  Farrer  &  Co.,  for  defendant. 

IReported  Vy  O.  Macan^  Esq.^ 
Barrister-at'Law, 


Stirling,  J.^ 

1899.  I       TALLEHMAN  «.  D0WSIK6 

July  19,  20.  f  EADIANT  HEAT  CO. 

Aug.  2.   ; 

Trade — Fraud — Appropriation  of  Te^ 
timoniaU  Given  to  Rival, 

An  interlocutory  injunction  refused  to 
the  inventor  of  a  system  of  medical  tre(d- 
ment  {not  protected  by  letters  patent)  agaiTut 
a  rival  inventor  of  a  competing  system  tc^ 
had  appropriated  the  testimonials  given  to 
the  former  inventor,  and  by  alterations  in 
tJie  text  made  them  apparently  applieabU  to 
the  latter  system,  damage  not  being  sheum, 
nor  necessarily  floioing  from  the  acL 
Batty  V.  Hill  (1  H.  &  M.  26i)folloKel 
Pranks  v.  Weaver  (10  Beav.  297)  dis- 
tinguished. 

The  plaintiff  was  the  inventor  of  a 
method  of  treating  various  diseases  bj 
means  of  superheateid  air,  and  the  patentee 
of  an  apparatus  for  carrying  this  mode  of 
treatment  into  effect.  His  system  had 
been  in  practical  operation  ever  since 
1893,  and  had  attracted  the  favourable  at- 
tention of  many  members  of  the  medical 
profession.  The  defendant  company  was 
formed  in  December,  1898,  for  the  pur- 
pose of  acquiring  a  novel  mode  of  treat- 
ment which  was  patented  in  1897  and 
1898  by  the  defendant  Dowsing,  who  was 
an  electrical  engineer.  The  main  differ- 
ence between  the  two  systems  was  that 
luminous  heat  was  made  use  of  by 
Dowsing,  whereas  the  plaintiff  applied 
dark  or  obscure  heat.  Dowsing*s  system 
had  been  favourably  spoken  of  by  some 
medical  men. 

For  the  purpose  of  making  the  Dowsing 
system  known,  the  defendant  compmy 
had  circulated  three  pamphlets,  which 
were  made  the  subject-matter  of  com- 
plaint in  the  present  action.  The  first 
pamphlet  contained  an  extract  from  the 
Daily  MaU  for  January  17,  1897.  ThJ» 
extract  contained  a  refei*ence  to  an  article 
which  had  appeared  in  the  Lancet  for 
August  29,  1896,  and  had  been  con- 
tributed by  Dr.  W.  Knowsley  Sibley  to 
that  publication  in  reference  to  the  plain- 
tiff's system.  In  the  extract  the  article 
had  been  so  altered  as  to  refer  to  the 
defendant's  system.     The  next  pamphlet 
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complained  of  was  entitled  <^  Extracts 
from  the  Medical  Press."  It  contained 
what  purported  to  be  '^  an  extract  from 
an  article  published  in  the  Lancet  by 
W.  ELnowsley  Sibley "  (giving  his  qualifi- 
cations) ^'on  local  hot-air  treatment  for 
rheumatism,  gout,  and  allied  affections.'^ 
Then  followed  a  series  of  quotations  or 
extracts  which  were  very  much  shorter 
than  the  original  article.  These  quota- 
tions or  extracts  omitted  from  the  title 
the  name  of  the  plaintiff,  which  appeared 
in  the  title  of  the  original  article,  and 
there  was  also  omitted  from  the  body  all 
mention  of  the  plaintiff  or  of  his  system. 
The  extracts  had  been  so  made  that  the 
reader  would  naturally  be  led  to  believe 
that  certain  statements  of  fact  which 
appeared  in  the  article  related  to  the 
defendant's  system,  whereas  they  in  fact 
related  to  the  plaintiff's.  The  third 
pamphlet  complained  of  purported  to 
contain  "  Extracts  from  the  Journal  of 
BaJ/Mohgy  a/nd  Climatology/"  It  con- 
tained a  report  of  proceedings  at  a  meet* 
ing  of  medical  men  where  the  system  of 
treatment  by  superheated  air  was  dis- 
cussed and  a  speech  made  by  Dr.  Sibley. 
It  appeared  that  in  his  speech  Dr.  Sibley 
referrod  specifically  at  two  places  to  the 
system  adopted  by  the  plaintiff,  and  at  a 
later  stage  to  that  adopted  by  the  defen- 
dant. But  in  the  report  as  it  appeared 
in  the  pamphlet  both  the  references  to 
the  plaintiff's  system  had  been  struck  out. 
The  speech  as  it  was  reproduced  in  the 
pamphlet  had  been  prepared  in  the  fol- 
lowing manner  :  The  defendants  obtained 
an  advance  copy  of  the  proof  from  the 
Journal  of  Balneaiogy  and  Climatology ^ 
and  made  the  alterations  which  referred 
Dr.  Sibley's  observations  exclusively  to 
their  system,  and  submitted  the  copy  so 
altered  to  Dr.  Sibley  for  revision,  and  it 
was  [from  the  copy  so  revised  that  the 
pamphlet  was  printed. 

The  plaintiff  commenced  the  present 
proceedings  and  moved  for  an  interlocu- 
tory injunction  to  restrain  the  defendants, 
their  servants,  workmen,  and  agents,  from 
printing,  publishing,  issuing,  or  circula- 
ting any  pamphlet,  notice,  circular,  or 
advertisement  which  contained  any  press 
notice,  testimonial,  or  other  document,  or 
any  extract  therefrom,  originally  written 


in  favour  of  the  plaintiff's  hot-air  treat- 
ment, or  in  which  any  use  was  made  of 
the  reputation  of  the  plaintiff  or  his  hot- 
air  treatment,  or  which  should  represent 
or  suggest,  or  lead  to  the  belief,  that  any 
press  notice,  testimonial,  or  other  docu- 
ment, or  any  extract  therefrom,  originally 
written  in  &vour  of  the  plain tiflTs  hot-air 
treatment,  was  written  in  favour  of^  or  in 
any  way  applied  to,  any  treatment  of  the 
defendant's,  and  from  representing  or 
doing  anything  which  should  lead  to  the 
belief  that  the  defendant's  treatment  by 
hot  air  was  the  same  as,  or  substantially 
equivalent  in  results  to,  the  plaintiff's  hot- 
air  treatment. 

The  plaintiff's  evidence  shewed  that 
these  pamphlets  were  sent  to  persons  who 
had  been  treated  by  the  plaintifi^s  system, 
and  some  of  whom  had  been  misled  into 
the  belief  that  Dr.  Sibley's  article  in  the 
Lancet  and  his  reported  speech  related  to 
the  defendant's  process.  That  evidence 
also  shewed  that  the  circulation  of  these 
pamphlets  among  such  persons  was 
attributable  to  the  exertions  of  a  Mr. 
Pritchard,  formerly  secretary  to  the 
plaintiff,  but  who  had  since  entered  the 
service  of  the  defendant  company.  The 
defendant  company  was  willing  to  under- 
take that  Pritchard  would  no  longer  be 
employed  after  the  determination,  in  Sep- 
tember following,  of  his  engagement  with 
the  company.  The  defendant  Dowsing,  in 
his  affidavit,  stated  that  he  had  merely 
made  such  extracts  from  the  Lancet  as 
consisted  of  well  stated  propositions 
applicable  to  any  system  for  the  applica- 
tion of  dry  heat  for  therapeutic  purposes, 
and  fvurther  gave  the  history  of  the  pro- 
duction of  the  third  pamphlet,  the  effect 
of  which  has  been  alr^y  stated. 

Upjohn^  Q.C.^  and  W.  H,  Cozens-Haa'dy, 
for  the  plaintiff. — The  statements  in  the 
pamphlets  are  untrue,  and  made  with  the 
fraudulent  purpose  of  attracting  the  plain- 
tiff's business  to  the  defendant.  The  act 
also  involves  damage  to  the  plaintiff. 
These  two  elements,  fraud  and  damage, 
entitle  the  plaintiff  to  maintain  the  action 
— Pasley  v.  Freeman  [l7S9],^  Franks  v. 
Weaver  [1847],^  and  Accountants  in  Edin- 

(1)  3  Term  Rep.  61 ;  2  Sm.  L.C.  64. 

(2)  10  Beav.  21)7  ;  8  L.  T.  (O.s.)  610. 
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burgh  Society  v.  Accountants  Corporation 

[1893].* 

JenkinSy  Q.C,  and  Arthur  Ingpen^  for 
the  defendants. — There  is  no  passing  off 
of  the  defendant's  system  as  the  system  of 
the  plaintiff,  and  the  damage  does  not 
arise  from  the  fraud  alleged.  Franks  v. 
Weaver  ^  was  a  case  of  passing  off.  More 
recent  authority  has  narrowed  the  limits 
within  which  the  Court  will  interfere  in 
cases  of  unfair  competition — White  v. 
MeUin  [l895],*  Birmingham  Vinegar 
Brewery  Co,  v.  Povoell  [l897],*  and  AjeUo 
T.  Woreley  [l898].^ 

Upjohn^  Q.V.f  in  reply,  referred  to 
Reddaway  v.  Baiiham  nsge],^  Clark  v. 
Freeman  [l848],®  and  Singer  Manufac- 
turing Co,  V,  Wilson  [1876].^ 

Vur.  adv.  vult. 

Stirling,  J.,  after  stating  the  fsLCta  to 
the  effect  above  appearing,  continued : 
Upon  Mr.  Dowsing's  affidavit  I  have  to 
remark  that  there  would  have  been  no 
impropriety  in  his  conduct  if  he  had  con- 
fined himself  to  those  portions  of  the 
article  in  the  Lancet  which  refer  to 
general  propositions  only,  but  he  has  gone 
beyond  that,  and  has  incorporated  state- 
ments of  fact  which  relate  to  the  plaintiff's 
system.  There  is  no  contradiction,  how- 
ever, of  his  statement  that  the  third 
pamphlet  has  the  sanction  and  authority 
of  Dr.  Sibley  himself.  As  regards  Prit- 
chard,  it  is  stated  that  he  sought  employ- 
ment from  the  defendant  company,  and 
has  obtained  an  engagement  which  will 
terminate  in  September  next.  An  offer 
was  made  at  the  Bar,  although  it  is  not 
made  in  the  affidavits,  not  to  renew  the 
employment  after  its  termination. 

Whatever  may  be  the  legal  merits  of 
the  case,  the  plaintiffs  have,  I  think, 
reason  to  complain  of  what  the  defen- 
dants have  done.  The  use  made  of  the 
extracts  from  Dr.  Sibley's  article  and 
speech  was  calculated  to  cause  annoyance 
to  the  plaintiff,  and  the  employment  of 
Pritchard  was  calculated  to  rouse  their 

(3)  20  Ct.  Sess.  (4th  Series),  750. 

(4)  64  L.  J.  Oh.  308  ;  [1895]  A-O.  164. 
(6)  66  L.  J.  Ch.  763 ;  [1897]  A.C.  710. 

(6)  67  L.  J.  Ch.  172 ;  [1898]  1  Ch.  274. 

(7)  65  L.  J.  Q.B.  381 ;  [1896]  A.C.  199. 

(8)  17  L.  J.  Ch.  142 ;  11  Beav.  112. 

(9)  46  L.  J.  Ch.  490;  2  Ch.  D.  434. 


suspicions.      The  case,    however,  is  ad- 
mitted to  be  one  in  which  it  cannot  be 
said  that  the  defendants  are  seeking  to 
pass  off  their  treatment  or  apparatus  as 
and  for  the  plaintiff's.    Neither  can  it  be 
said  that  their  pamphlets  contain  fidse 
statements    as    to    the    plaintiff's    busi- 
ness.     The  false    statements  relate    to 
the  defendant's  business.     What  is  said 
is     that    the     defendants    are    making 
statements    false    to     their     knowledge 
which  will  cause  damage  to  the  plain- 
tiff,   and    the  judgments    of  the  majo- 
rity   in    Pasley  v.    Freeman,^   were  re- 
ferred to,  particularly  that  of  Mr.  Jnstioe 
BuUer,   in  which  it  is  laid  down  that 
**  Fraud  without  damage,  or  damage  with- 
out fraud,  gives  no  cause  of  action ;  bat 
where  these  two  concur  an  action  lies." 
The  principle  established  by  that  case  is 
re-stated  by  Baron   Parke  in  Langridge 
V.  Leny  [i837].*®     Here  the   statements 
complained  of  were  not  intended  to  be 
acted  on  by  the  plaintiff,  and  have  not 
been  acted  on  by  him.    On  this  point  I 
was  referred  to  the    remarks    of   Lord 
Justice  Mellish  in  Singer  Manufacturing 
Co,  V.  Wilson,^     His  Lordship  says :  "aU 
actions  of  this  nature  must  be  founded 
upon  false  representations.     Originally^  I 
apprehend,  the  right  to  bring  an  action 
in  respect  of  the  improper  use  of  a  trade 
mark  arose  out  of  the  common-law  right 
to  bring  an  action  for  a  ^Ise  representa- 
tion, which,  of  course,  must  be  a  &lse 
representation  made  fraudulently.     It  dif- 
fered from  an  ordinary  action  for  £ds6 
representation  in  this  respect,  that  an 
action  for  false  representation  is  generally 
brought  by  the  person  to  whom  the  false 
representation  is  made;  but  in  the  case 
of  the  improper  use  of  a  trade  mark,  the 
common-law  Courts  noticed  that  the  fiilse 
representation  which  is  made  by  putting 
another  man's  trade  mark,  or  the  trade 
name  of  another  manufiu^turer,  on  the 
goods  which  the  wrongdoer  sells,  is  calcu- 
lated to  do  an  injury,  not  only  to  the 
person  to  whom  the  £EJse  or  finaudulent 
representation  is  made,  but  to  the  manu- 
fieusturer  whose  trade  mark  is  imitated; 
and,  therefore,  the  common-law  Coorts 
held  that  such  a  manufacturer  had  a  right 
of  action  for  the  improper  use  of  hk  trade 
(10)  6  L.  J.  Ex.  137;  2  U.  &  W.  619. 


Digitized  by 


Google       I 


Vol.  68.] 


CHANCERY  DIVISION. 


621 


Tallebhak  v.  Dowsing  Radiant  Heat  Co. 


mark."  It  was  soaght  to  extend  this 
principle  to  the  case  which  is  before  me. 
Now  I  have  to  enquire,  Is  there  any 
authority  to  be  found  for  such  an  exten- 
sion t  The  case  which  was  greatly  relied 
on,  on  behalf  of  the  plaintiffs,  was  the 
case  before  Lord  Langdale  of  FrarikB  v. 
Weaver j^  which  is  reported  in  10  Beavan, 
and  more  fully  in  8  L.  T.  (o.s.),  at  page 
510.  [His  Lordship  then  referred  at  con- 
siderable length  to  the  report  in  the  Law 
Times,  and  stated  that  upon  comparison 
it  appeared  that  the  order  set  out  at  the 
end  of  the  report  substantially  agreed 
with  the  order  entered  in  the  register 
book,  and  continued :]  No  doubt  in  the 
case  of  Franks  v.  Weaver^  an  improper 
use  was  made  of  the  testimonials  which 
had  been  given  in  favour  of  the  plaintiff, 
but  it  seems  to  me  that  the  user  there 
was  a  different  user  to  that  in  the  present 
case,  and  the  basis  of  the  judgment  was 
that  the  defendant  was  selling  his  own 
goods  as  those  of  the  plaintiff.  I  have 
come  to  the  conclusion  that  the  justifica- 
tion for  the  order,  so  far  as  it  restrained 
the  defendant  or  his  firm  from  using 
testimonials  in  favour  of  the  plaintiff's 
medicine,  must  be  found  in  this,  that  the 
Master  of  the  Rolls  came  to  the  conclu- 
sion that  this  user  of  the  testimonials  was 
a  borrowing  of  the  character  and  reputa- 
tion of  the  plaintiff,  as  a  means  of  passing 
off  the  goods  of  the  defendant  as  and  for 
those  of  the  plaintiff.  I  cannot  say  that 
I  am  satisfied  that  the  defendants  are 
adopting  similar  means  in  the  present 
case.  It  seems  to  me  that  Franks  v. 
Weaver  ^  is  not  an  authority  which  guides 
me  in  the  present  case. 

On  the  other  hand,  I  have  found  a  case 
of  £aUy  v.  HUl  [iSBsy^  which  was  a  very 
gross  case.  It  was  a  case  in  which  a 
manu&cturer,  who  had  obtained  a  gold 
medal  at  the  Exhibition  of  1862  for 
pickles  and  preserved  fruits,  sought  to 
restrain  a  trade  rival  from  attaching  to  his 
goods  labels  bearing  the  £Edse  representa- 
tion that  he  also  had  been  awarded  a  gold 
medal  at  the  same  exhibition  in  respect 
of  the  same  class  of  goods.  Lord  Hatherley, 
then  Yice-Chancellor,  in  the  course  of  his 
judgment  said  : ''  I  ought  to  be  careful  as 

(11)  1  H.  &  M.  264. 


to  acting  in  this  case.  On  the  question 
of  balance  of  convenience  I  should  be 
decidedly  in  favour  of  the  plaintiff;  the 
inconvenience  to  the  defendant  would  be 
merely  the  necessity  of  telling  the  truth. 
It  is  however  no  part  of  the  duty  of  this 
Court  to  enforce  the  observance  of  the 
dictates  of  morality  ;  and  though  the  old 
maxim,  rem  facias,  rem.  Si  possis,  recte  ; 
si  non,  qtiocunque  modo,  rem,  seems  to 
apply  in  full  force  to  modem  times,  I  can 
only  interfere  when  some  private  right  is 
thereby  infringed."  Then  he  goes  on  to 
make  observations  upon  some  portions  of 
the  evidence,  and  says :  "  as  I  have  come 
to  the  conclusion  that  there  is  no  substance 
whatever  in  the  charge  of  a  previous 
attempt  to  pass  off  the  defendant's  goods 
as  the  plaintiff's,  I  must  deal  with  the 
present  case  without  the  only  element 
which  would  enable  me  to  make  the  order 
which  is  now  applied  for."  The  Vice- 
Chancellor  goes  on  to  discuss  the  facts  of 
the  case,  and  in  the  result  refused  to 
interfere  by  way  of  interlocutory  injunc- 
tion. After  that  decision  the  Legislature 
passed  an  Act  which  was  designed  to 
prevent  a  repetition  of  the  particular 
fraud,  but  accepting  Batty  v.  Hill  ^  ^  as  a 
decision  on  the  law  as  it  stood  when  the 
judgment  was  given,  it  seems  to  me  an 
authority  that  I  ought  not  to  interfere  to 
prevent  the  repetition  of  untrue  state- 
ments such  as  occur  in  the  present  case. 
There  is  no  evidence  here  of  any  actual 
damage  suffered  by  the  plaintiff,  and, 
regard  being  had  to  the  nature  of  the 
statements  complained  of,  I  have  great 
doubt  whether  any  actual  damage  will 
accrue.  On  the  whole  I  do  not  think  I 
ought  to  interfere  by  way  of  interlocutory 
injunction,  and  I  accordingly  make  no 
order  on  the  motion  except  that  costs  be 
reserved  to  the  trial. 


Solicitors— Davidson  k,  Morriss,  for  plaintiff; 
H .  Clifton  Lambert,  for  defendants. 


[Ifeported  "by  A,  E.  Randall^  Esq., 
£arrUter-at-Larv, 
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fbiaby,  holboyd  and 
healey's  breweries 
v,  singleton. 


Sir  F.  H.  Jbune. 
RlQBY,  L.J. 
1899. 
June  27,  28. 

Lease — Option  to  Purchase  Fee — Lessee 
and  Assigns — Equitable  Assignee  of  Lease. 

An  option  to  pturchase  the  fee-simple 
given  to  a  lessee  or  his  assigns  is  not 
exercisable  by  an  equitable  assignee. 

Decision  qf  Roher,  J.  {ante,  p.  13; 
[1899]  1  Ch.  86),  on  this  point  affirmed, 
hut  reversed  on  the  facts. 

Appeal  from  a  decision  of  Romer,  J. 
(reported  ante,  p.  13;  [1899]  1  Oh.  86). 

The  case  in  this  Court  was  decided  upon 
&ct8  which  appeared  not  to  have  been 
fully  brought  to  the  attention  of  Romer, 
J.,  and  it  consequently  requires  very  little 
notice. 

By  a  lease  dated  August  21,  1880,  of 
certain  premises  for  twenty-one  years  fi'om 
December  25,  1876,  the  lessor  covenanted 
with  the  lessee  that  if  the  lessee,  his 
^executors,  administrators,  or  assigns, 
should  at  any  time  during  the  con- 
tinuance of  the  term  be  desirous  of  pur- 
chasing the  freehold  of  the  demised 
premises  at  the  price  of  450/.,  and  of 
such  his  or  their  intention  should  give 
six  calendar  months'  notice  in  writing  to 
the  lessor,  his  heirs  or  assigns,  he  or  they 
would  convey  the  freehold  to  the  lessee, 
his  heirs  and  assigns,  upon  payment  of  such 
sum. 

The  plaintiffs  were  the  equitable  as- 
signees of  the  lease,  having  entered  into 
an  agreement  for  the  purchase  thereof, 
with  the  other  assets  of  a  company  whose 
business  they  were  taking  over.  They 
were  in  possession  of  the  demised  premises, 
and  had  paid  the  rent,  but  had  had  no 
legal  assignment  of  the  lease.  The  de- 
fendant was  the  present  owner  of  the 
freehold. 

In  December,  1896,  the  plaintifl&  wrote 
a  letter  to  the  defendant  which  they  relied 
upon  as  a  sufficient  notice  to  exercise  the 
option  to  purchase  contained  in  the  lease. 
Some  correspondence  and  negotiations 
followed,  and  in  July,  1897,  the  defendant 
objected  that  no  sufficient  notice  to  exer- 


cise the  option  had  been  given,  and  de- 
clined to  complete. 

The  plaintiffis  brought  the  action  for 
a  declaration  that  the  option  oontained 
in  the  lease  had  been  exercised,  and  that 
the  defendant  might  be  ordered,  upon 
payment,  to  execute  the  conveyance. 

Romer,  J.,  held  that  the  plaintiffis  were 
not  the  persons  entitled  under  the  lease 
as  against  the  lessor  to  give  the  notice, 
and  the  lessor  did  not  become  bound  on 
receipt  of  their  letter  to  assure  the  free- 
hold to  them.  He  also  held  that  the 
defendant  was  not  estopped  from  taking 
the  point  that  sufficient  notice  had  not 
been  given  under  the  lease. 

The  plaintiffs  appealed. 

Farwell,  Q,C.,  and  E.  Fletcher,  for  the 
appellants. 

NeviUe,  Q.C.,  and  L.  S.  Bristoice,  for 
the  defendant. 

Their  Lordships  said  that,  although 
the  plaintiffs  were  entitled  to  all  the 
interest  of  their  predecessors  in  the 
lease,  including  the  benefit  of  the  op- 
tion to  purchase,  that  did  not  in  law 
constitute  them  the  assigns  of  the  lessee 
within  the  meaning  of  the  lease;  and 
Adams  and  Kensington  Vestry,  In  re 
[1884],^  was  an  authority  in  support  of 
that  view.  Upon  this  point  the  decision 
of  Romer,  J.,  was  right ;  but  upon  &cts 
which  appeared  not  to  have  been  suffi- 
ciently pressed  upon  the  learned  Judge 
the  defendant  must  be  taken  to  have 
waived  her  right  to  notice,  and  upon  that 
ground  they  allowed  the  apf^  and 
directed  specific  performance. 


Solicitora— Peacock  &  Goddard,  agents  for 
Capron  Sc  Sparkes,  Guildford,  for  plaintiffs ; 
Ingoldbv  k  Adkin,  for  defendant. 

IBeported  by  A.  J.  Hall,  Etq^ 
Barrigter-at-Law, 


(1)  64  L.  J.  Ch.  87;  27  Ch.  D.  ZH. 
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July  25, 26.  Aug.  2.  J   ^'°"^'^'^  "■  ^°«°'- 

Foreshore  —  Grown  Lease  —  Trespass^ 
Rights  of  Public — Eight  to  Preach  and 
Hold  Meetings — Injunction, 

The  public  have  no  right  at  common  law 
to  enter  upon  the  foreshore  except  for  the 
purpose  of  natation  or  fishing.  They 
are  not  entitled  to  cross  the  shore  even  for 
the  purpose  ofbcUhing  or  amusement. 

The  sands  of  the  seashore  are  not  in  the 
fuU  sense  of  ike  word  a  highway, 

A  more  extended  right  to  use  the  fore- 
shore  may  be  gained  by  prescription  or  by 
custom  either  by  individuals  or  by  the 
temporary  or  permanent  inhabitants  ofiJie 
plaice  in  which  the  foreshore  is  situate,  but 
the  existence  of  this  more  extensive  right 
Tnust  be  proved,  and  u)iU  not  be  presumed 
in  the  absence  of  proof 

Blundell  v,  CateraU  (5  B.  &  Aid.  268) 
JbUowed. 

This  was  an  action  by  the  plaintiffs, 
the  Llandudno  Urban  District  Council, 
4igainst  the  defendant,  the  Be  v.  John 
Woods — ^first,  for  a  declaration  that  the 
defendant  was  not  entitled  without  the 
•consent  of  the  plaintiffs  to  hold  meetings 
or  deliver  addresses,  lectures,  or  sermons 
on  any  part  of  the  foreshore  at  Llandudno 
in  lease  from  the  Crown;  and  secondly, 
for  an  injunction  to  restrain  him  from 
holding  meetings  or  delivering  addresses 
upon  any  part  of  the  beach  or  foreshore  at 
Llandudno  in  lease  to  the  plaintiffs,  and 
from  thereby  causing  crowds  to  collect  and 
creating  or  causing  noise  or  disturbance. 

The  defendant  was  a  clergyman  of 
the  Church  of  England  holding  strong 
Evangelical  views,  and  he  claimed  the 
right  as  a  member  of  the  public  to  hold 
services  and  deliver  lectures  on  the  fore- 
shore. 

It  was  alleged  on  behalf  of  the  plaintiffs 
that  the  defendant  was  carrying  on  an 
anti-ritualistic  crusade,  and  that  for  this 
purpose  he  visited  Llandudno,  amongst 
other  places  in  North  Wales,  and  held 
meetings  on  the  foreshore.  It  was  further 
alleged  that  large  crowds  attended  the 
defendant's  meetings,  that  he  used  very 


intemperate  language  denouncing  ritual- 
ism in  the  Church  of  England,  and 
made  attacks  on  the  local  clergy,  and  that 
by  such  meetings  the  reasonable  use  and 
enjoyment  of  the  foreshorer  by  the  public 
was  interfered  with. 

Almast  the  whole  of  the  foreshore  at 
Llandudno  had  been  leased  by  the  Crown 
to  the  plaintiffs  for  a  term  which  would 
expire  in  1901,  and  it  was  proved  that 
many  of  the  defendant's  meetings  were 
held  on  the  part  of  the  foreshore  in  lease 
to  the  plaintiffs. 

Eve,  Q.C,  and  E.  P.  UewiU,  for  the 
plaintiffs. — The  public  have  no  common- 
law  right  of  bathing  in  the  sea,  and,  as 
incident  thereto,  of  crossing  the  seashore 
on  foot  or  with  bathing  machines  for  that 
purpose — Blundell  v.  GateraM  [l82l].^ 

[Cozens-Habdy,  J. — Is  it  the  plaintiffs' 
case  that  the  inhabitants  of  Llandudno 
have  no  right  to  this  foreshore  ?] 

It  is  not  necessary  to  put  the  plaintiffs' 
case  so  high.  They  have  no  doubt  a  right 
of  passage  over  it.  The  defendant  must 
support  his  case  on  the  ground  that  the 
public  have  a  right  to  occupy  any  portion 
of  the  foreshore.  If  the  genenJ  public 
have  a  right  to  use  the  foreshore  for  the 
purposes  of  bathing,  &c.,  any  interference 
with  that  right  would  be  an  indictable 
nuisance.  Callis,  in  his  work  upon  the 
Statute  of  Sewers  (23  Hen.  8.  c.  5) 
(4th  ed. ),  p.  9 1 ,  states  that  he  *'  cannot  more 
aptly  compare  a  bank  of  the  sea,  or  of  a 
navigable  river,  than  to  a  highway,  for 
that  the  property  thereof  is  to  him  whose 
ground  is  next  adjoining,  and  the  use 
thereof  is  common  to  all  men,  and  the 
power  thereof  the  King  has  by  his  laws, 
proprietas  domino,  usus  poptdo,  potestas 
Eegi"  Treating,  therefore,  the  foreshore  as 
a  public  highway,  the  case  falls  within 
Lewis,  Ex  parte  [i888],*  in  which  it  was 
held  that  there  was  no  right  on  the  part 
of  the  public  to  occupy  Trafalgar 'Square 
for  the  purpose  of  holding  public  meetings. 
Here  the  plaintiffs'  title  to  the  soil  is 
clear.  The  plaintiffs'  case  need  not  be 
put  as  high  as  the  view  taken  by  the 
majority  of  the  Court  in  Bl/andeU  ▼. 
GcUeraU,^     It  might,  for  the  purposes  of 

(1)  5  B.  &  AM.  268. 

(2)  21  Q.B.  D.  191, 196. 
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this  case,  be  admitted  that  there  has  been 
a  dedication  enabling  the  public  to  pass 
and  re-pass  over  the  foreshore ;  but  this 
would  not  give  the  public  the  right  to 
hold  meetings  there.  The  consent  of  the 
district  council  has  always  been  asked  for 
the  use  of  the  foreshore  for  the  purposes 
of  lecturing,  &c,,  and  was  asked  and  re- 
fused in  the  present  case.  There  may  be 
a  dedication  for  passage  and  re-passage 
without  the  incidental  right  to  assemble. 
The  council  has  never  allowed  preaching 
or  lecturing  on  the  beach. 

[They  also  referred  to  Mace  v.  Phitcox 
[1864],*  AtL'Gen.  v.  Wright  [l897],^  and 
JSncyclopasdia  of  the  Laws  of  England,  tit. 
"  Foreshore,"  p.  449.] 

The  Defendant,  in  person. — A  clergyman 
of  the  Established  Church  is  entitled  to 
preach  on  any  land  belonging  to  the 
Crown. 

[Cozens-Hahdy,  J. — I  think  you  have 
the  same  rights  as  against  the  district 
council  as  you  would  have  against  the 
Crown  if  no  lease  of  the  foreshore  had 
been  granted.] 

The  council  has  no  right  to  interfere 
with  a  clergyman  of  the  Established 
Church  in  the  exercise  of  his  duty  pro- 
vided that  in  discharging  that  duty  he 
does  not  commit  a  nuisance. 

[Cozens- Hardy,  J. — I  do  not  think  any 
case  of  disturbance  is  made  out  by  the 
plaintiffs.] 

Eve,  Q.U.,  in  reply. — It  is  not  necessary 
to  put  the  plaintiffs'  case  as  high  as  Blundell 
V.  Caterall^  It  may  perhaps  be  admitted 
that  the  public  have  the  right  to  resort  tf) 
the  beach  for  the  purpose  of  recreation  or 
rest.  The  dedication  is  to  the  use  of  the 
public  for  those  purposes.  But  it  is  a 
long  step  from  this  to  say  that  there  is 
a  complete  abandonment  to  the  public  for 
all  purposes.  The  dedication  here  is 
analogous  to  the  dedication  of  a  highway 
with  a  gate  across  it.  Prima  facte  the 
right  of  the  public  is  at  the  highest  limited 
to  a  right  of  way  over  the  foreshore. 
Something  must  be  found,  either  by  pre- 
scription or  use,  from  which  a  dedication 
can  be  inferred  consistent  with  the  right 
which  is  sought  to  be  set  up. 

Cur,  adv.  vuU. 

(3)  33  L.  J.  C.P.  124;  15  C.  B.  (N.s.)  600. 

(4)  66  L.  J.  Q.B.  834;  [1897]  2  Q.B.  318. 


Aug.  2. — Cozens-Habdt,  J.,  delivered 
judgment  as  follows  :  The  plaintiffs  have, 
in  respect  of  the  promenade  at  Llandadno; 
by  virtue  of  by-laws  approved  by  the 
Local  Government  Board  in  1878,  the 
right  of  preventing  any  public  address^ 
from  being  delivered,  and  they  took  pro- 
ceedings against  the  defendant  before  the 
magistrates  for  breach  of  these  bylawSk 
This  action  in  no  way  relates  to  the  pro- 
menade.    Between  the  foot  of  the  pro- 
menade and  the  commencement  of  the 
foreshore  is  a  strip  about  which  I  know 
nothing.    The  defendant  has  sometime 
delivered  addresses  from  this  strip.    Bat 
this  action  in  no  way  relates  to  this  strip. 
In  June,  1898,  he  applied  civilly  to  the 
plaintiffs  for  permission  to  hold  religious 
services  on  the  shore.     In  reply  he  received 
the  following  answer :  "  Dear  Sir,— Youc 
application  for  permission  to  hold  religious 
services  on  the  beach  was  submitted  to 
my  council  this  afternoon,  when  I  was 
requested  to  express  regret  that  they  can- 
not accede  thereto,  inasmuch  as  they  have 
granted  a  similar  privilege  to  the  organi- 
sation which  has  been   in  the  habit  of 
visiting  Llandudno  in    past  years,  aud* 
proposes  to  come  again    this  season.— 
Yours   truly,    Alfred   Conolly."    I  may 
observe  that  the  organisation  referred  to 
in  this  letter  is  not  antagonistic  to  the 
defendant,  and  that  there  is  ample  space- 
on  the  extensive  shore  for  more  than  one 
service.     The  defendant   has  since  held* 
services  on  the  shore  until  he  was  re- 
strained by  an  interlocutory  injanction. 
The  evidence  satisfies  me  that  there  was 
no  breach  of  the  peace,  no  disorder  worth 
mentioning,  and  no  inconvenience  except 
of  the  most  trivial   kind  to  any  of  the* 
public  resorting  to  the  shore.     It  is,  how- 
ever, contended  on  the  part  of  the  plain- 
tiffs  that  they  are  entitled  as  lessees  to 
the  possession  of  the  foreshore,  and  that 
the  public  have  no  right  at  common  law 
to  enter  upon  the  shore,  when  dry,  except 
for  the  purposes  of  navigation  or  fishing* 
I  think  I  am  bound  by  the  decision  of  the 
majority  of  the  Judges  of  the  Court  of 
King's   Bench   in    1821    in  BlundeU  v. 
Caterall^  to  hold  that,  in  strict  law,  thifr 
proposition  is  well  founded.    The  pablio- 
are  not  entitled  to  cross  the  shore  even 
for  purposes  of  bathing  or  amusement. 
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The  sands  on  the  seashore  are  not  to  be 
regarded  as  in  the  full  sense  of  the  word 
a  highway.  A  more  extensive  right  may 
possibly  have  been  gained  by  prescription 
or  by  custom  either  by  individuals  or  by 
the  permanent  or  temporary  inhabitants 
of  Llandudno,  but  the  existence  of  this 
more  extensive  right  must  be  proved,  and 
will  not  be  presumed  in  the  absence  of 
proof.  The  plaintiffs  have  therefore  prima 
facie  a  right  to  treat  every  bather,  every 
nursemaid  with  a  perambulator,  every 
boy  riding  a  donkey,  and  every  preacher 
on  the  shore  at  Llandudno  as  a 
trespasser.  In  the  present  case  there  is 
no  evidence  from  which  I  can  find  the 
existence  of  a  legal  usage  or  custom  en- 
titling the  defendant  to  deliver  sermons 
or  addresses  on  the  shore  at  Llandudno. 
The  defendant  seems  to  imagine  that  his 
position  as  a  clergyman  of  the  Established 
Church,  bound  to  preach  the  Gospel  both 
in  season  and  out  of  season,  gives  him 
some  special  and  peculiar  rights.  It  is 
needless  for  me  to  say  that  this  contention 
cannot  for  one  moment  be  maintained.  I 
must  treat  the  defendant  precisely  as  I 
should  treat  a  Boman  Catholic  priest,  a 
Methodist  preacher,  or  a  Salvation  Army 
captain.  This  Court  has  nothing  to  do 
with  the  truth  or  falsehood  of  the  doc- 
trines which  the  defendant  has  preached. 
I  feel  bound  to  say  that  I  consider  this 
action  wholly  unnecessary,  and  one  which 
ought  not  to  have  been  brought.  It  is  no 
part  of  the  duty  of  the  council,  as  lessees 
from  the  Crown  for  an  unexpired  term  of 
two  years,  to  prevent  a  harmless  user  of 
the  shore.  There  are  persons  who  derive 
satisfaction  from  listening  to  the  addresses 
of  the  defendant,  and  the  defendant  de- 
rives satisfaction  from  delivering  these 
addresses.  I  cannot  conceive  why  they 
should  be  deprived  of  this  innocent 
pleasure.  Nobody  is  obliged  to  listen  ', 
nobody  is  molested.  This  action  is  an 
attempt  to  assert  rights  which  the  Crown 
would  never  have  thought  of  putting  for- 
ward, and  which  are  in  no  way  necessary 
for  the  peace  and  good  order  of  the  town 
of  Llandudno.  Charges  have  been  made 
against  the  defendant  in  the  pleadings 
and  in  the  evidence  for  which  there  is  no 
justification.  I  cannot  refuse  to  make  a 
declaration  that    the    defendant    is  not 
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entitled  without  the  consent  of  the  plain- 
tiffs to  hold  meetings  or  deliver  addresses, 
lectures,  or  sermons  on  any  part  of  the 
foreshore  in  lease  from  the  Crown.  But 
I  decline  to  go  further.  I  decline  to  grant 
an  injunction.  That  is  a  formidable  legal 
weapon  which  ought  to  l>e  reserved  for 
less  trivial  occasions,  and  I  make  no  order 
as  to  costs. 


Solicitors — Belfrage  &  Co.,  agents  for  Chamber- 
lain &  Johnson,  Llandadno,  for  plaintiffs; 
J.  Qirdlestone,  for  defendant. 

[Reported  by  W.  Iviniey  Coolly  Esq.y 
Ba/rntteT-at-Lcm. 


[IN  THE  COURT  OF  APPEAL.] 

LiNDLEY,  M.B.^  ,       

BOMER,  L.J.         /  "^""^^^  ^^™^  ESTATES, 

1899  I     In  rt\  hope,  In  re. 

July  15.       )       ^^  ^™^  ^'  °^^^' 

Settled  Land — Heirloom — Sale  at  Inr 
stance  of  Tenant  for  Life — Opposition  of 
Remaindermen — Discretion  of  Court  — 
Unique  Family  Jewel — "  Hope  "  Diamond 
—Settled  Land  Act,  1882  (45  dc  46  Vict, 
c.  38),  M.  37  and  53. 

When  a  tenant  for  life  applies  to  the 
Court  under  section  ^7  of  the  Settled  Land 
Act,  1882,  for  leave  to  sell  heirlooms,  he 
mv^t  shew  some  reason  why  ths  Court 
should  sanction  the  sale.  The  fact  that  he 
has  involved  himself  in  pecuniary  difficul- 
ties is  not  a  circumstance  whicli  ought  to 
have  weight  in  deciding  in  favour  of  a 
sale. 

Hope's  Settlement,  In  re  (9  Times  L.  B. 
506),  approved. 

In  considering  whether  its  sanction  should 
he  given  to  a  sale  of  heirlooms  the  Cowrt 
ought  to  look  at  all  the  circumstances — tite 
settlement,  the  intention  of  the  settlor,  and 
the  wishes  and  interests  of  the  family — and 
consider  whether  it  u)ould  be  for  the  benefit 
of  the  estate  as  a  whole  that  the  heirlooms 
should  be  sold. 

Observations  o/^Lindlet,  L.J.,  in  Ailes^ 
bury  (Marquis)  Settled  Estates.  In  re 
(61  L.  J.  Oh.  116,  123;  [1892]  1  Ch. 
506,  536),  explained. 
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Hope's  Settled  Estates,  In  eb,  App. 

Appeal  from  a  decision  of  Byrne,  J., 
upon  a  summons  under  section  37  of  the 
Settled  Land  Act,  1882,  asking  for  the 
sanction  of  the  Court  to  the  sale  of  a 
settled  heirloom. 

The  applicant  was  Lord  Francis  Hope, 
who  was  a  tenant  for  life  in  possession  of 
the  estates  settled  by  the  will  of  his 
grandmother,  Mrs.  Anne  Ad^le  Hope, 
dated  April  11,  1876.  Certain  chattels 
were  by  the  will  settled  as  heirlooms,  and 
amongst  them  was  a  blue  Indian  diamond 
known  as  the  "Hope"  diamond.  This 
diamond  was  said  to  have  formerly  been 
amongst  the  crown  jewels  of  France,  and 
had  been  purchased  by  the  applicant's 
grand&ther.  It  weighed  44^  carats,  and 
was  set  in  a  brooch  surrounded  by  twenty- 
two  brilliants. 

In  the  event  of  the  applicant  dying 
without  a  son  the  property  went  under 
the  settlement  to  his  sister  Lady  Beatrice 
Lister-Kaye  for  her  life,  with  remainder 
to  her  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  his  sister 
Princess  Doria  for  life  and  her  sons  suc- 
cessively in  tail  male,  with  remainder  to 
his  sister  Lady  Florence  Pelham-Clinton 
for  life  and  her  sons  successively  in  tail 
male,  with  remainder  to  his  brother  the 
Duke  of  Newcastle  in  fee. 

The  applicant  was  thirty-three  years  of 
age.  He  was  married,  but  had  no  chil- 
dren. Lady  Beatrice  Lister-Kaye  had  one 
son  only,  aged  about  six  years.  The 
Princess  Dona  had  one  son,  aged  about 
fourteen  years.  Lady  Florence  Pelham- 
Clinton  was  still  a  spinster. 

The  applicant  in  June,  1893,  applied  to 
Chitty,  J.,  for  his  sanction  to  the  sale  of 
the  Hope  collection  of  Dutch  and  Flemish 
pictures,  also  forming  part  of  the  heir- 
looms. His  Lordship,  the  persons  in- 
terested in  the  remainder  opposing  the 
sale,  declined  to  sanction  it,  being  of 
opinion  that  the  applicant  had  shewn  no 
special  grounds  for  a  sale,  but  only  his 
own  financial  position,  which  was  the  re- 
sult of  his  own  extravagance — Hope^s 
SttUementy  In  re  [i893].^ 

The  applicant  in  1895  became  bankrupt. 

By  a  deed  of  September  11,  1895,  his  life 

interest  in  the  settled  property,  except 

certain  part  thereof  mortgaged   to  one 

(1)  9  Times  L.  B.  506. 


Smith  to  secure  50,000/.,  was  vested  in 
trustees  upon  the  trusts  of  a  contem- 
poraneous deed,  which  were,  in  effect,  to 
secure  the  sum  of  160,000/.  advanced  by 
the  Gresham  life  Assurance  Society.  The 
trustees  under  this  deed  were  to  receive 
the  rents  and  profits  of  the  estates,  and, 
after  providing  for  certain  costs,  charges, 
and  expenses,  and  the  premiums  on  cer- 
tain policies  of  assurance,  and  the  interest 
due  to  the  assurance  society,  and  the 
annual  sum  of  2,000/.  for  the  maintenance 
of  the  applicant  and  his  &mily,  were  to 
invest  the  residue  of  the  rents  and  profits 
for  the  purpose  of  making  a  sinking  fund 
for  the  payment  of  the  money  due  to 
the  society.  The  50,000/.  mortgage  was 
afterwards  transferred  to  the  Gresham 
Society.  In  1896  the  applicant  obtained 
his  discharge  in  bankruptcy.  In  July, 
1898,  the  applicant  applied  to  Homer, 
J.,  for  leave  to  sell  the  pictures,  and  on 
July  27,  1898,  Eomer,  J.,  sanctioned  the 
sale  of  eighty-three  pictures,  the  persons 
entitled  in  remainder  then  no  longer  op- 
posing the  sale.  The  terms  of  the  order 
were  that  the  trustees  of  the  settled 
estates  were  to  pay  600/.  a  year  out  of 
the  income  of  the  investments,  repre- 
senting the  net  proceeds  of  the  sale,  to 
Lady  Beatrice  Lister-Kaye  for  the  main- 
tenance and  education  of  her  son,  and  the 
residue  of  such  income  to  the  trustees  of 
the  deed  of  September  11,  1895,  to  be 
applied  by  them  as  in  the  order  directed. 
The  sale  of  the  pictures  realised  121,550/. 
The  gross  income  of  the  settled  estates 
was  about  16,000/.,  but,  according  to  the 
applicant,  that  was  not  sufficient  to  pro- 
vide the  2,000/.  a  year  for  him  after 
providing  for  the  other  payments  to  be 
made  out  of  it ;  and  he  was  practically  no 
better  off  since  the  sale  of  the  pictures,  as 
the  income  from  the  investments  of  the 
proceeds  thereof  was,  under  the  order  of 
July  27,  1898,  applicable  to  other  purposes 
in  priority  to  the  annuity  for  his  main- 
tenance. 

The  applicant  had  entered  into  a  pro- 
visional contract  for  the  sale  of  the  Hope 
diamond,  and  he  asked  the  Court  to 
approve  of  such  contract.  The  con- 
tract price  was  said  to  be  about  18,000/. 
He  alleged  that  the  jewel  had  for  some 
time    been    deposited    at   Parr's   bank. 
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and  gave  no  pleasure,  and  was  of  no  use 
either  to  him  or  his  sister,  while  it  re- 
presented a  considerable  sum  of  money, 
the  income  from  the  investment  of  which 
would  be  an  important  addition  to  the 
income  of  the  settled  estate ;  and  neither 
the  income  of  himself  nor  of  Lady  Beat- 
rice Lister-Kaye  made  the  retention  of 
the  jewel  desirable  or  suitable.  In  sup- 
port of  his  application  he  produced  an 
affidavit  by  a  well-known  jeweller,  esti- 
mating the  value  of  the  diamond  with 
the  surrounding  brilliants  at  18,115/. 
The  jeweller  stated  that  in  estimating  its 
value  he  had  taken  into  consideration  its 
historical  interest.  He  had,  however, 
valued  it  at  less  than  he  would  have  a 
short  time  ago,  because  recently  a  large 
blue  diamond  (double  the  size  of  the  Hope 
diamond  in  the  rough)  had  come  into  the 
market,  which  had  been  cut  into  a  fine 
lozenge-shaped  diamond  and  a  fine  drop, 
weighing  in  the  aggregate  34  carats. 
He  added  that  the  Hope  diamond  had 
previously  been  considered  the  only  blue 
diamond  of  any  importance  known,  but 
the  advent  of  the  two  diamonds  men- 
tioned above  naturally  reduced  its  value. 

Lady  Beatrice  Lister-Kaye  made  an 
affidavit  in  opposition  to  the  application. 
She  said  that  if  she  should  come  into 
possession  of  the  estates  as  tenant  for  life 
she  would  wish  to  use  the  jewel,  and  the 
social  position  which  she  and  her  son 
would  then  occupy  would  justify  the  re- 
tention of  the  jewel.  She  also  alleged 
that  she  had  consulted  with  her  brother 
and  two  sisters,  and  they  all  agreed  that 
there  was  no  necessity  for  the  sale  of  the 
jewel,  but  that  it  ought  to  be  retained  to 
go  with  the  other  settled  property. 

The  summons  came  before  Byrne,  J., 
on  May  16,  and  he  refused  the  application 
on  the  ground  that  it  had  not  been  made 
out  to  his  satis&ction  that  this  was  a 
proper  case  in  which  to  sanction  a  sale 
as  being  in  the  interests  of  all  parties 
entitled  under  the  settlement.  He  ob- 
served that  the  applicant's  want  of  income 
was  due  to  his  own  extravagance ;  and 
that  the  family  attached  importance  to 
the  possession  of  the  diamond,  which  was 
a  unique  article,  and  was  known  by  the 
family  name,  and  this  was  a  matter  which 
should  be  regarded 


The  applicant  appealed.  The  appeal 
was,  by  consent,  heard  by  two  Judges 
only  under  the  provisions  of  the  Supreme 
Court  of  Judicature  Act,  1899  (62  Vict. 
c.  6). 

Sir  E.  Clarice,  Q.C,  Farwell,  Q.O.,  and 
MarteUi,  for  the  appellant. — The  senti- 
mental objections  of  the  remaindermen 
ought  not  to  override  the  wishes  of  the 
tenant  for  life.  The  Act  has  given  him 
power  to  sell  heirlooms  subject  to  the 
sanction  of  the  Court,  and  there  is  no 
real  reason  why  he  should  not  be  allowed 
to  exercise  his  power.  Admitting  that 
a  tenant  for  life  must  make  out  a  case  for 
selling  heirlooms,  a  case  is  made  out  here. 
A  stone  of  this  kind  must  necessarily  be 
of  a  speculative  value,  and  if  more  of  the 
kind  should  be  discovered  its  value  would 
diminish.  True,  it  does  not  cost  anything 
to  keep  in  a  sense,  but  there  is  the  annual 
loss  of  the  income  of  the  sum  represent- 
ing its  value ;  and  on  the  death  of  the 
tenant  for  life  it  will  become  chargeable 
with  estate  duty  under  the  Finance  Act. 
It  is  to  the  real  interest  of  all  the  persons 
interested  that  it  should  be  sold  — 
Radnor's  (Earl)  Will  Trusts,  In  re  [1890],^ 
and  Hope's  SeUhmerU,  In  re,  *  The  tenant 
for  Ufe  is  "  the  master  of  the  situation  " — 
AiUshury's  (Marquis)  Settled  Estates,  In 
re  [1891].^ 

[Lindley,  M.R. — That  was  a  some- 
what different  case  from  this.] 

[RoMER,  L.J. — This  is  not  a  purely 
money  question.] 

No,  it  is  a  mixed  case.  Pecuniary  and 
sentimental  considerations  both  enter  into 
it ;  but  that  is  so  in  all  cases  of  sales  of 
heirlooms.  There  is  nothing  to  warrant 
the  suggestion  that  has  been  made,  that 
the  tenant  for  life  is  in  this  matter  acting 
really  in  the  interests  of  his  mortgagees. 
They  simply  stand  aside  and  allow  him  to 
exercise  his  powers. 

Mulligan,  Q,0.,  and  A.  ^'B.  Terrell,  for 
Lady  Beatrice  Lister-Kaye,  were  not 
called  upon. 

(2)  59  L.  J.  Ch.  782 ;  45  Ch.  D.  402. 

(3)  61  L.  J.  Ch.  IIG,  123 ;  [1892]  1  Ch.  606, 
536 ;  on  appeal  tub  nom.  Bruce  (^Lord  Henry)  v. 
Ailesbury  iMarqvu),  62  L.  J.  Ch.  95;  £1892] 
A.C.  856. 
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t/.  E,  H,  Benny  for  the  Duke  of  New- 
castle. 

J.  K.  Taung,  for  the  mortgagees  of  the 
applicant's  life  estate. 

£.  S.  Ford,  for  the  trustees  of  the  will. 

Lindley,  M.R.— We  have  had  the  ad- 
vantage of  considering  the  judgment  of 
the  learned  Judge  in  the  Court  below, 
and  all  the  affidavits,  and  we  understand 
the  position  of  affidrs.  It  is  dear  to  us 
that  this  is  not  a  case  in  which  we  ought 
to  differ  from  the  learned  Judge.  I  do 
not  wish  to  say  anything  unkind  or  un- 
pleasant about  the  applicant,  but  it  is 
quite  obvious  that  he  is  a  person  who  has 
brought  himself  into  difficulties  by  his 
own  fault.  That,  however,  is  not  a  con- 
clusive reason  against  him,  but  it  cer- 
tainly is  a  circumstance  to  be  considered. 
When  we  consider  for  whose  benefit  the 
proposed  sale  would  be,  it  is  impossible 
not  to  see  that  the  only  person  who 
would  benefit  by  the  sale  is  the  applicant. 
The  sole  object  of  it  is  to  increase  his 
income,  and  not  only  does  no  one  else 
want  it,  but  all  the  other  persons  in- 
terested object  to  it.  Although  counsel 
for  the  applicant  have  done  their  best  to 
minimise  what  they  call  the  sentiment  in 
the  matter,  still  some  effect  must  be  given 
to  it.  We  have  discovered  what  is  the 
real  object  of  this  application,  and  possibly 
the  objection  to  it  is  to  a  great  extent  a 
matter  of  sentiment.  Perhaps  this 
diamond  may  not  be  of  great  value,  re- 
garding it  only  from  an  historical  point 
of  view,  as  there  may  be  other  jewels  with 
a  longer  pedigree ;  but  at  all  events,  the 
fisunily  object  to  its  being  sold.  They 
care  enough  about  it  for  that,  and  we 
cannot  ju£cially  ignore  the  fact  that  this 
is  a  very  beautiful  and  at  present  almost 
unique  diamond,  and  of  a  colour  and  size 
the  like  of  which  has  not  been  seen  until 
quite  modem  times.  Of  course  we  were 
both  impressed  with  the  evidence  that 
another  blue  diamond  has  recently  been 
discovered  in  South  Africa,  and  possibly 
there  may  be  more,  but  we  are  not 
satisfied  that  there  is  any  reason  to  sup- 
pose that  the  value  of  this  particular 
diamond  will  be  diminished,  at  all  events 
to  any  substantial  extent.  The  evidence 
against  the  proposed  sale  of  this  diamond 


is  overwhelming.  If  that  is  so,  why 
should  it  be  sold?  I  think  that  Mr. 
Justice  Chitty  was  quite  right  when  he 
said  in  Hope's  Settlement,  In  re,^  thai 
when  a  tenant  for  life  applies  under  sec- 
tion 37  of  the  Act  of  1882  for  leave  to 
sell  heirlooms  there  must  be  some  reason 
to  induce  the  Court  to  give  its  sanction,, 
and  the  &ct  of  the  tenant  for  life  having 
got  himself  into  difficulties  was  not  a 
circumstance  which  ought  to  have  weight 
in  deciding  in  favour  of  a  sale. 

The  observations  that  I  made  in  AUee- 
bury'a  (Marquis)  Settled  Estates,  In  re,'  to 
which  counsel  have  referred,  as  to  the 
tenant  for  life  being  master  of  the  situa- 
tion, are,  in  my  opinion,  quite  right.  £ 
was  then  addressing  myself  to  a  case 
under  section  3  of  the  Act  of  1882,  and 
the  tenant  for  life  there  was  master  of  the 
situation  in  the  sense  that  he  could  have 
ruined  the  estate  by  selling  the  whole  of 
it  except  the  mansion  house.  But  that  is 
not  this  case.  I  was  not  addressing  myself 
in  the  least  to  the  question  on  whom  the 
burden  of  proof  is.  I  think  that  Mr. 
Justice  Chitty  was  right  when  he  said  in 
Hope's  SettUmerU,  In  re,^  that  a  persoB 
who  comes  to  the  Court  under  the  Settled 
Land  Acts  must  make  out  a  case  for  a 
sale.  I  am  not  prepared  to  go  the  length 
of  saying  that  the  Court  should  sanction 
a  sale  merely  because  the  tenant  for  life 
wants  it,  and  in  the  present  case  I  cannot 
see  any  reason  for  the  sale  of  this  diamond, 
except  that  this  extravagant  young  tenant 
for  life  wishes  it  sold.  I  cannot  see  that 
it  is  for  the  benefit  of  any  one  else.  The 
learned  Judge  has  taken  this  view,  and  I 
should  have  taken  the  same  view  if  the 
case  had  come  before  me. 

The  only  fact  that  counsel  mentioned  in 
favour  of  a  sale  which  impressed  me  was 
that  the  estate  duty  has  to  be  paid.  That 
is  true,  and  it  must  be  taken  into 
consideration.  The  payment  of  duty 
under  the  Finance  Act,  1894,  does,  no 
doubt,  render  it  necessaiy  sometimes  to 
break  up  feimily  collections,  but  I  am  not 
prepared  to  say  that  this  particular 
diamond  should  be  sold  for  that  reason. 
It  cannot  be  sold  without  making  oat  a 
strong  case,  and  that  the  applicant  hae 
not  done.  The  appeal  must  be  dis- 
missed. 
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BoMEB,  L.J. — I  agree  with  the  Master 
of  the  Rolls  in  all  that  he  has  said  in  this 
case,  and  I  will  only  add  a  few  words. 

The  only  reason  for  this  application  is 
that  the  tenant  for  life  may  increase  his 
income.  At  the  present  time  he  has  only 
an  allowance  of  2,0002.  a  year  from  his 
creditors  as  his  means  of  support,  he 
having  by  his  past  extravagance  dissipated 
the  whole  of  his  income.  One  cannot  help 
seeing  that  but  for  this  extravagance  no 
such  application  as  this  would  probably 
have  ever  been  made.  The  application 
has  been  opposed  by  all  the  other  members 
of  the  family  interested  in  the  estate,  and 
I  do  not  think  that  we  ought  to  minimise, 
as  counsel  asked  us  to  do,  the  feeling  of 
the  fetmily  with  respect  to  this  diamond. 
It  IS  a  diamond  called  by  the  name  of  this 
fEunily,  and  is  widely  known.  Philosophic 
minds  might  possibly  smile  at  a  feeling  of 
pride  in  the  possession  of  a  celebrated 
jewel,  but  the  Court  cannot  ignore  the 
existence  of  such  a  feeling.  We,  sitting 
here  as  men  of  the  world,  must  in  dealing 
with  questions  of  this  kind  take  cogni- 
sance of  the  feict  that  many  families  do 
take  pride  in  possessing  jewels  which  are 
widely  known,  and  especially  jewels  of 
such  a  unique  character  as  this  diamond  ; 
and  the  Hope  fiunily  may  in  this  case 
£urly  say  that  they  do  desire  that  they 
should  retain  this  diamond,  which  is  so 
widely  known,  and  which  passes  under 
the  name  of  their  fetmily. 

I  do  not  think  that  we  ought  to  refer 
to  the  Settled  Land  Act  as  justifying  the 
applicant  in  saying  that  either  the  wishes 
of  the  fetmily  or  the  intentions  of  the 
testatrix,  the  settlor,  ought  to  be  entirely 
ignored.  The  testatrix  did  attach  a 
special  value  to  this  diamond,  and  she  has 
settled  it  with  the  estates.  She  wished 
it  to  pass  as  an  heirloom.  That  wish  we 
cannot  ignore.  I  do  not  think  that  it 
was.  the  intention  of  the  statute  that  all 
the  wishes  of  a  settlor  with  regard  to  heir- 
looms should  be  disregarded.  The  Court, 
in  considering  whether  its  sanction  ought 
to  be  given  to  a  sale  of  heirlooms,  should 
look  at  all  the  circumstances  of  the  case — 
the  settlement  made,  the  intention  of  the 
settlor  and  the  wishes  of  the  &mily,  and 
also  the  interests  of  the  fetmily,  and  con- 
sider whether  it  would  be  for  the  benefit 


of  the  estate  as  a  whole  that  the  heirlooms 
should  be  sold.  I  cannot  help  thinking 
that  if  this  estate  is  looked  at  apart  from 
the  condition  of  the  present  tenant  for  life 
— an  estate  bringing  in  some  16,0002.  a 
year — the  family  may  fairly  desire  that 
they  should  possess  among  their  heirlooms 
a  jewel  of  this  size  and  value. 

For  these  reasons  it  appears  to  me  that 
the  judgment  of  the  Court  below  was 
right,  and  that  the  appeal  ought  to  be 
dismissed. 

Appeal  dismissed. 


Solicitors — Maddisons,  for  appellant;  Leman 
Sc  Co.;  Richard  Smith  &  Sona,  agents  for 
Marshalls  k  Bate,  East  Retford ;  Devonshire, 
Monkland  &  Co.,  and  Rickards  &  Nightingale, 
for  respondents. 

[Reported  by  A.  J.  Hall,  Esq.^ 
Barrister-at-Larv, 


Byrne,  J. 

1899. 

June  28,  29. 
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WcUer — Natural  Watercourse — Riparian 
Rights — Spring  Artificially  Improved — 
Local  Government — Public  Well — Licence 
—Public  Health  Act,  1875  (38  d-  39  Vict. 
c.  55),  s,  64. 

The  rule  in  Dudden  v.  Glutton  Union 
(26  L.  J.  Ex.  146  ;  1  H.  &  N.  627),  that 
the  ovoner  of  a  source  of  a  spring  may  not 
destroy  the  natural  flow  from  the  spring 
into  the  course  of  the  stream  fed  by  the 
spring,  is  not  affected  by  the  circumstance 
that  at  some  remote  doite  the  issuing  point 
of  the  spring  has  been  built  over,  arid  an 
artificial  channel  fomied  for  the  passage  of 
the  waiter. 

A  local  avifwrity,  in  whom,  a  pubUc 
weU  is  vested  by  section  6i  of  the  Public 
Health  Act,  1875,  has  no  power  to  grant  a 
licence  to  abstract  water  from  the  well  for 
tite  purpose  of  bottling  and  selling,  so  as  to 
sensibly  diminish  the  supply  of  water  to 
riparian  proprietors  along  a  stream  which 
is  fed  by  the  well. 
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This  was  an  action  for  an  injunction  to 
restrain  the  defendant  from  diverting  or 
abstracting  any  water  from  the  spring 
known  as  St.  Winifred's  Well,  and  from 
the  stream  known  as  Holywell  Stream, 
in  the  town  of  Holywell,  Flintshire,  and 
from  in  any  way  interrupting  or  inter- 
fering with  the  accustomed  flow  of  water 
in  the  said  stream  through  the  lands  of 
which  the  plaintiffs  were  owners  and 
occupiers. 

The  plaintiff.  Sir  Pyers  W.  Mostyn, 
was  the  owner  in  fee-simple  of  land  on 
each  side  of  the  Holywell  Stream,  including 
some  eight  water-mills  ;  and  the  lessees 
and  owners  of  one  of  these  mills  (Messrs. 
Grosvenor  Chator  &  Co.)  were  joined  as 
co-plaintiffs.  The  plaintiffs  stated  that 
the  source  of  the  stream  was  an  under- 
ground watercourse  flowing  in  a  defined 
channel  which  rose  to  the  surface  of  the 
ground  in  a  spring  or  basin  in  Holywell, 
called  the  Octagonal  Well.  From  the 
Octagonal  Well  the  stream  passed  through 
a  basin  called  the  Lady*s  Well,  and  through 
another  basin  called  the  Swimming  Bath, 
and  thence  for  about  a  mile  through  the 
land  of  the  plaintiff,  Sir  Pyers  W.  Mostyn, 
into  the  estuary  of  the  JDee.  The  Octa- 
gonal Well  and  Lady's  Well  were  col- 
lectively known  as  St.  Winifred's  Well, 
being  in  a  kind  of  crypt  beneath  a  chapel, 
and  had  for  centuries  been,  and  were  still, 
visited  by  large  numbers  of  pilgrims  who 
drank  the  water  and  bathed  in  the  well. 
The  description  and  history  of  St.  Wini- 
fred's Well  are  to  be  found  in  Camden's 
Britannia(edited  by  Gough,  1789),  pp.  583 
and  593,  and  Pemumt'a  History  of  White- 
ford  and  Holywell  (1796),  pp.  219  et  seq. 

By  an  indenture  made  March  15, 
1898,  between  the  urban  district  council 
of  Holywell  and  the  defendant  Atherton, 
a  resident  at  Liverpool,  the  council,  after 
reciting  that  they  were  owners  of  lands  at 
Holywell,  in  which  there  was  a  spring 
which  fed  St.  Winifred's  Well,  granted  to 
the  defendant  and  his  assigns,  so  far  as 
they  had  power  so  to  do,  and  without  pre- 
judice to  the  commonable  rights  (if  any) 
of  the  inhabitants  of  Holywell,  tne  sole 
and  exclusive  right  to  abstract  and  use 
water  from  the  spring  for  the  purpose  of 
bottling  and  selling  it,  but  not  for  any 
mechanical  or  other  motive  power,  or  for 


bathing  purposes ;  and  also  the  right  to 
use  the  existing  pipes  tapping  the  well, 
and  put  down  by  the  promoters  of  certain 
waterworks  subsequently  abandoned.  The 
grant  or  licence  reserved  a  yearly  rent  to 
the  council  (500Z.  for  the  first  year),  and 
also  contained  provisions  restricting  the 
defendant  to  the  use  of  pipes  not  exceed- 
ing four  inches  in  diameter,  and  limiting 
the  abstraction  of  the  water  to  the  twenty- 
four  hours  between  the  midnights  of 
Saturday  and  Sunday,  but  also  provided 
that  in  case  of  necessity,  and  in  the  abso- 
lute discretion  of  the  council,  water  might 
be  abstracted  on  any  day  of  the  week 
between  6  p.m.  and  6  a.m. 

The  plaintiffs  and  their  predecessors  in 
title  claimed  as  riparian  owners  to  have 
enjoyed  for  more  than  a  hundred  years 
past  the  full  and  uninterrupted  flow  of 
water  from  St.  Winifred's  Well  down  to 
Holywell  Stream,  and  stated  that  the 
supply  of  water  had  been  steadily  de- 
creasing of  recent  years,  having  diminished 
from  eight  million  gallons  per  diem  in 
1884  to  something  over  three  million 
gallons  per  diem  at  the  present  time,  and 
that  the  water  was  barely  sufficient  for  the 
needs  of  the  plaintiffs,  and  that  they  had 
been  obliged  to  construct  reservoirs  for 
the  storage  of  water  for  the  use  of  their 
mills.  The  plaintiffs  denied  the  owner- 
ship claimed  by  the  council  in  their 
licence  to  the  defendant. 

The  defendant  alleged  that  the  source 
of  the  water  which  came  to  the  surfece  in 
the  spring  was  unknown,  and  that  it  did 
not  flow  in  any  defined  channel  or  in  any 
way  that  was  known,  and  he  claimed  to 
exercise  the  rights  conferred  upon  him  by 
the  licence  and  to  abstract  water  &om  the 
land  of  the  urban  district  council  where 
the  same  had  not  risen  to  the  sui*face  and 
had  not  become  a  stream  or  flowing  in  & 
defined  channel.  The  defendant  further 
alleged  that  the  council  were  the  owners 
in  fee  of  the  well  and  surrounding  land, 
having  exercised  rights  of  ownerdiip  for 
upwards  of  thirty  years  past.  The  defen- 
dant had  not  yet  commenced  any  opera- 
tions for  the  abstraction  of  the  water. 

The  action  was  tried  with  witnesses. 

mmUe,  Q.C.,  and  W.  H.  CozensHardy^ 
for  the  plaintiffs.— It  is  admitted  by  the 
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defendant  that  he  has  no  rights  as 
riparian  owner  and  is  a  mere  licensee.  It 
is  therefore  sufficient  for  the  plaintiffs' 
claim  as  riparian  owners  to  shew  that  the 
quantity  of  water  flowing  down  to  them 
wOl  be  sensibly  affected  by  the  acts  com- 
plained of,  and  it  is  not  necessary  for  the 
plaintiff  to  prove  actual  damage  — 
Ormerodv.  TodmordenMiUCo.  [issa]  *  and 
Xennt  v.  Great  Eastern  Railway  [1884].^ 
The  main  question,  however,  raised  by 
the  defendant  is  that  the  district  council 
are  absolute  owners  in  fee,  and  that  the 
doctrine  of  Chasemore  v.  Richa/rda  [l859]  ^ 
is  applicable,  and  that  an  owner  is  entitled 
to  do  what  he  likes  with  water  in  his  own 
land  before  it  has  reached  a  defined  course 
and  to  abstract  it  at  his  pleasure,  irre- 
spectively of  the  effects  of  his  acts  upon 
the  volume  of  the  water  in  the  stream  when 
it  actually  has  become  a  defined  water- 
course. But  to  bring  the  counciFs  rights 
within  Chasemore  v.  Richards  ^  the  defen- 
dant must  shew — first,  that  the  only  ab- 
straction of  water  intended  was  of  water 
before  it  came  to  the  surface  of  the  ground 
from  which  it  issued  as  a  spring ;  secondly, 
that  the  water  was  not  flowing  in  a  defined 
underground  channel  before  reaching  the 
surface;  and  thirdly,  assuming  that  the 
water  was  going  to  be  taken  from  below 
the  surface  and  from  an  undefined  sub- 
terranean channel,  that  the  council  were 
the  absolute  owners  in  fee  and  within  the 
maxim  Cujus  est  solwra  ejus  est  usqvs  ad 
inferos.  In  Dvdden  v.  Glutton  Union 
[l857]  ^  it  was  held  that  if  a  natural  de- 
lined  stream  commenced  from  a  spring 
head  the  rights  and  incidents  of  riparian 
ownership  commenced  at  and  below  the 
spring  head.  Dvdden  v.  Glutton  Union  ^ 
has  been  recently  followed  by  the  Court  of 
Appeal  in  Bunting  v.  Hicks  [l894].* 

[Byrne,  J. — In  Bradford  Gorporation 
V,  Pickles  [1895]  ^  Mr.  Justice  North 
speaks  of  Dudden  v.  Glutton  Union  ^  as  a 

(1)  62  L.  J.  Q.B.  446;  11  Q.B.  D.  155. 

(2)  52  L.  J.  Ch.  608  ;  23  Ch.  D.  566  j  64  L.  J. 
Ch.  19;  27Ch.  D.  122. 

(3)  29  L.  J.  Ex.  81  ;  7  H.L.  C.  349. 

(4)  26  L.  J.  Ex.  146 ;  1  H.  &  N.  627. 

(5)  70  L.  T.  453. 

(6)  63  L.  J.  Ch.  587 ;  [1894]  3  Ch.  53  ;  64 
L.  J.  Ch.  101 ;  [1895]  1  Cb.  146 ;  64  L.  J.  Ch. 
759 ;  [1895]  A.C.  587. 


binding  authority.  Bradford  Corporation 
V.  Pickles^  was  reversed,  but  there  is 
nothing  in  the  judgments  of  the  Appeal 
Court  in  that  case  which  affects  what  Mr. 
Justice  North  had  said  of  Dvdden  v. 
Glutton  Union.^] 

The  nature  of  the  evidence  which  is 
required  for  the  application  of  Chctsemore 
V.  Richards^  is  considered  in  Black  v. 
Ballymena  Gom/missioners  [1886].'^  The 
only  ownership,  however,  which  can 
apparently  be  maintained  by  the  council 
is  such  as  may  be  derived  under  the 
Public  Health  Act,  1875,  s.  64,  which 
vests  wells,  «kc.,  in  the  local  authority,  or 
under  the  similar  enactment  of  the  Public 
Health  Act,  1848,  s.  78.  Such  vesting  of 
wells  no  more  confers  rights  of  ownership 
over  the  subsoil  than  does  the  vesting  of 
sewers  under  section  13  of  the  Public 
Health  Act,  IS7 5— Tunbridge  WeUs  Cor- 
poration  v.  Baird  [l896]  ® — or  of  roads 
under  section  149.  Such  statutory  rights 
of  ownership  are  limited  strictly  to  the 
purposes  for  which  they  are  conferred,  for 
instance,  to  the  supply  and  use  of  water 
for  the  domestic  purposes  of  the  inhabi- 
tants of  the  dx&*'v\c\,— Smith  v.  Archibald 
[I880J.9 

J.  Rutherford,  for  the  defendant. — The 
council  or  their  predecessors  have  been 
in  actual  and  undisputed  possession  of  the 
well  at  least  since  1862,  and  have  a  title 
for  the  purposes  of  this  case  against  all 
persons  who  cannot  shew  that  they  are 
the  owners  of  the  freehold.  If  the  well  is 
not  a  part  of  a  natural  watercourse — and 
the  defendant's  evidence  shews  that  it  is 
not — it  is  immaterial,  so  far  as  the  appli- 
cation of  the  doctrine  in  Chasemore  v. 
Richards  ^  is  concerned,  that  the  licensee 
is  in  fact  a  trespasser. 

GByrne,  J. — Everything  points  to  the 
having  always  been  a  public  one. 
Why  am  I  to  presume  that  your  title  is 
an  illegal  instead  of  a  legal  one  ?  If  I 
were  to  decide  that  the  council  were  mere 
trespassers,  it  might  be  a  very  serious 
thing  for  them,  for  then  they  might  not 
have  acquired  any  of  the  rights  under  the 
Acts  of  1848  and  1875.] 

(7)  17  L.  R.  Ir.  469. 

(8)  65  L.  J.  Q.B.  461 ;  [1896]  A.C.  434. 

(9)  6  App.  Cas.  489. 
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It  is  submitted  that  the  stream  had  no 
natural  chanuel  until  after  it  had  left  the 
baths.  The  spring  was  not  a  natural  or 
ordinary  one,  but  an  artificial  well,  and 
the  land  where  it  was  belonged  to  the 
council,  who,  if  they  liked,  could  even  stop 
the  overflow  which  fed  the  stream. 

NevUle,  Q.C.,  in  reply. — ^The  rights  of 
riparian  owners  as  defined  in  Ormerod  v. 
TodmordenMiUCo}  cannot  be  affected  by 
the  circumstance  that  a  natural  channel 
has  at  some  time  been  changed  into  an 
artificial  watercourse. 

Bybne,  J.,  after  stating  the  relief 
sought  by  the  plaintiffs,  said :  There  is 
at  Holywell,  in  Flint,  the  source  of  an 
ancient  stream,  which  has  existed  and 
flowed  down  into  the  estuary  of  the  Dee 
for  hundreds  of  years.  That  source  takes 
its  origin  in  certain  holes  in  the  rock, 
whence  the  water  wells  up,  not  now  in 
such  enormous  quantities  as  it  did  a  few 
years  ago,  but  still  in  very  large  quantities 
— wells  up  direct  from  the  rock  through 
holes  in  it,  as  it  has  done  for  hundreds  of 
years,  in  great  volumes.  Two  hundred 
years  ago  or  more,  as  appears  from 
Camden,  the  water  issued  at  such  a  rate 
that  a  mill  was  driven  within  a  very  short 
distance  of  its  coming  from  the  land.  A 
great  many  years  ago,  as  it  is  stated,  an 
ecclesiastical  building  of  the  nature  of  a 
covering  to  the  well  was  erected  by  the 
mother  of  Henry  7.  At  all  events, 
there  is  a  very  ancient  building  erected 
over  this  spot  for  the  protection  of  the 
shrine,  and  as  a  part  of  that  building  there 
is  in  the  middle  what  is  known  as  St. 
Winifred's  Well — that  is,  a  bricking  round 
or  building  up  to  a  point  above  the  level 
of  the  surrounding  floor  of  some  rockwork 
which  enables  the  water  to  be  temporarily 
caught  before  it  issues  forth.  It  travels 
through  a  place  which  is  now  used  as  a 
bath,  and  then  goes  down  to  the  sea,  as 
it  has  done  for  hundreds  of  years,  and  is 
made  use  of,  amongst  others,  by  the 
co-plaintiffs,  who  are  tenants  of  Sir 
Pyers  Mostyn.  There  can  be  no  doubt 
whatever  that  there  has  been  a  flow  of  a 
natural  stream  down  from  St.  Winifred's 
Well  to  the  sea,  and  there  is  no  doubt, 
apart  from  the  particular  question  raised 


in  this  action,  that  the  mill-owners  on  the 
stream — ^in  feict,  all  the  riparian  owners — 
have  the  right  to  the  natural  flow,  subject 
to  the  legal  rights  of  those  above  them,  to 
abstract  for  proper  purposes  and  to  hold 
the  water  in  the  stream  as  it  flows  past 
their  land. 

The  defendant  claims  title  under  the 
local  board.  He  claims  under  a  licence 
granted  by  the  district  council,  whereby 
the  council  ''so  far  as  they  have  power 
to  do  so,  and  without  prejudice  to  the 
commonable  rights,  if  any,  of  the  inhabit- 
ants of  Holywell,  grant  to  the  defendant 
the  exclusive  right  to  abstract  the  water '' 
for  the  purposes  of  bottling  and  selling  it. 
I  need  not  travel  through  the  licence.  A 
rent  is  reserved,  and  it  contains  certain 
provisions  as  to  the  water  to  be  taken. 
Water  may  be  taken  for  twenty-four 
hours  on  Saturday  night  and  Sunday, 
and,  subject  to  conditions,  at  certain  other 
specified  times  also ;  but  the  result  of  it 
all  is  that,  in  consideration  of  a  rent,  the 
district  council  have  purported  to  give  a 
licence  to  the  defendant  to  take  such 
quantity  of  water  from  the  spring  as  will 
have  the  effect  of  sensibly  diminishing  the 
flow  of  water  past  the  works  of  the 
riparian  proprietors  on  the  banks  of  the 
stream.  The  defendant  justifies,  claimiog 
the  right  under  the  district  council,  and 
he  says,  as  they  had  a  right  to  do  this,  so 
he  now  has  a  right  to  abstract  the  water 
in  this  way. 

A  spring  issues  from  the  rock,  and  the 
right  purported  to  be  conferred  upon  the 
defendant  is  to  take  the  water  from  the 
spring.  Were  it  not  for  this  stonework 
round  the  top  of  the  visible  source  of 
these  springs,  there  could  be  no  question 
at  all  but  that  this  case  comes  within  the 
authority  of  Dvdden  v.  Glutton  Union,* 
In  that  case  there  was  water  coming  from 
a  spring  to  a  stream  where  there  was  a 
mill.  The  spring  was  cut  off  at  its 
source  and  the  water  received  into  a  tank 
as  it  rose  from  the  earth  by  the  licence  of 
the  owner  of  the  soil  on  which  the  spring 
rose.  There  it  was  held  that  an  action 
lay  by  the  mill-owner  against  the  person  so 
alMtracting  the  water,  and  the  learned 
Judges  in  the  case  pointed  out  that  there 
was  a  natural  spring,  the  water  of  which 
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had  acquired  a  natural  channel  from  its 
source  to  the  river ;  and  they  held  a  man 
was  not  entitled  to  put  in  a  tank,  although 
on  his  own  land,  and  so  take  the  water  at 
the  very  spring  and  prevent  it  going 
down,  although  it  had  not  then  entered 
what  might  be  called  the  channel  from 
the  top  of  the  spring ;  and  that  case  ia  a 
good  authority,  and  has  been  recently 
recognieed  as  such  in  Bunting  v.  Hicks,^ 

But  it  is  said  in  the  present  case  that 
the  district  council  have  power  to  do  what 
they  have  done  because  they  are  in  the 
position  of  persons  who  have  acquired 
title  by  virtue  of  the  Statute  of  Limita- 
tions, this  well  not  having  been  a  well 
vested  in  them,  and  they  having  exer- 
cised acts  of  ownership  since  the  establish- 
ment of  a  local  board,  which  was  some 
time  in  1862.  Up  to  a  certain  period 
before  the  district  council's  predecessors 
were  in  existence  the  well  appears  to 
have  been  under  the  management  for 
some  time  of  a  voluntary  committee  of 
ratepayers  of  the  parish,  by  which  I  mean 
the  parochial  division  of  Holywell.  They 
had  managed  it  and  obtained  subscriptions, 
and  employed  a  caretaker  to  look  after  it. 
At  that  time  the  well  was  freely  accessible 
from  the  road  by  steps  direct  down  into 
this  ecclesiastical  building  where  the  well 
was.  The  local  board  acquired,  by  means 
of  agreements  for  leases  from  neighbouring 
ownei-s,  land  around.  They  never  did 
acquire  the  site  by  virtue  of  any  lease  or 
agreement  for  a  lease,  or  of  any  tenancy. 
They  never  did  acquire  the  actual  site  of 
the  chapel  itself  or  of  the  land  underneath 
where  the  spring  issues ;  but  they  have 
exercised  certain  rights  or  they  have  done 
certain  acts  in  respect  of  this  well  from 
which  their  counsel  asks  me  to  infer  that 
they  were  claimiog  title  as  trespassers,  as 
I  understood  him.  If  this  well  were  a 
public  well,  the  local  board  acquired  such 
rights  as  they  have  in  it  under  the  Act 
of  1875  as  being  a  public  well.  They  had 
not  previously,  or  by  virtue  of  what  their 
predecessors  had  done  or  they  had  them- 
selves done,  acquired  any  sort  of  statutory 
title  as  trespassers  or  as  simply  excluding 
other  people.  In  my  opinion,  the  whole 
of  the  evidence,  so  ^r  843  it  goes,  points 
to  this  having  been  a  public  well,  and, 
in  my  judgment,  so  far  as  the  existing 
Vol.  68.— CHA^'c. 


evidence  before  me  is  concerned,  I  think 
the  true  conclusion  to  come  to  is  that  this 
was  a  public  well  within  the  meaning  of 
the  Act  of  1875.  I  think  that  such  acts 
as  were  done  by  the  local  board  in  refer- 
ence to  the  control  and  management  of 
the  well  may  be  fairly  referred  to  their 
view  that  they  were  entitled  under  the 
provisions  of  the  Public  Health  Act  of 
1848  to  take  charge  of  and  to  look  after 
public  wells  for  the  gratuitous  supply  of 
public  baths,  and  also  because  all  public 
wells  and  works  used  for  the  gratuitous 
supply  of  water  to  the  inhabitants  have 
to  be  continued,  maintained,  and  plenti- 
fully  supplied  with  water.  If  they  have 
in  some  degree  exceeded  those  powers,  I 
do  not  think  that  such  excess  of  the  exer- 
cise of  powers  has  been  shewn  to  me  as  to 
lead  me  to  come  to  the  conclusion  that  they 
were  acting  in  pursuance  of  a  title  origi- 
nating in  illegality  rather  than  of  a  title 
originating  in  legality ;  and  I  think  that 
since  1875,  again,  what  they  have  done 
has  been  intended  by  them  to  be  acts 
done  in  pursuance  of  the  powers  conferred 
upon  them  by  the  Public  Health  Act, 
1875.  So  that,  so  far  as  the  evidence 
before  me  is  concerned,  everything  points 
to  this  having  been  a  public  well  and  being 
vested  as  a  public  well,  and  as  a  public 
well  only,  in  the  local  board  or  district 
council. 

It  is  conceded — at  least  I  think  it  is 
conceded — if  not,  I  am  of  opinion  that 
the  provisions  of  the  Public  Health  Act, 
1875,  would  not  justify  the  local  board,  or 
persons  claiming  under  licence  by  them, 
doing  what  is  proposed  to  be  done  and 
what  is  contemplated  to  be  done  and 
authorised  to  be  done  under  the  licence 
in  question.  I  think,  therefore,  that 
there  is  no  right  on  the  part  of  the  defen- 
dant under  this  licence  to  abstract  and 
use  water  from  the  spring  in  the  manner 
and  for  the  purposes  mentioned  in  the 
licence  in  question.  It  has  been  proved 
before  me  that  this  licence  will,  if  it  is 
acted  upon,  especially  if  acted  upon  in 
any  considerable  degree,  cause  a  sensible 
diminution  in  the  flow  of  the  water,  and 
I  think,  therefore,  that  the  plaintiffs  have 
established  their  right  to  the  injunction 
in  question. 

I  ought  to  have  said  this  in  reference 
2Y 
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to  the  question  whether  the  case  of 
Dvdden  v.  ClvUon  Union*  applies.  It 
has  been  put  to  me  that  in  this  case  there 
was  this  artificial  erection  making,  in  fact, 
the  well  as  distinguished  from  the  spring, 
and  that  therefore  this  was  not  a  natural 
watercourse  direct  from  the  spring  down 
past  the  lands  of  these  riparian  proprietors 
to  the  sea,  because  it  first  passes  through 
this  artificial  construction  or  well.  I  do 
not  think  that  that  argument  is  well 
founded  or  sufficient  to  distinguish  this 
case  from  Dudden  v.  Clutton  Union,* 
This  is  a  spring  which  issues,  as  I  have 
said,  direct  as  a  spring  from  the  rock.  I 
think  the  true  view  to  take  as  to  what 
has  been  done  is  that  the  spring  existed, 
and  existed  as  a  spring  coming  direct  from 
the  land  and  running  in  a  natural  course, 
and  the  fact  that  at  some  remote  date 
some  one  has  built  round  and  built  over 
the  issuing  point,  the  source  of  the  spring, 
in  order  to  improve  its  issuing;  from  the 
earth,  will  not  be  sufficient  to  distinguish 
this  from  the  case  above  cited,  which 
holds  that  you  must  not  at  the  source  of 
the  spring  destroy  the  natural  flow  from 
the  spring  all  down  the  natural  course  of 
the  stream.  The  utmost  that  could  be 
said  would  be  this — that  at  some  remote 
date  an  artificial  course  has  been  made  for 
a  small  distance  from  the  issuing  point  of 
the  spring.  In  my  opinion,  that  is  not 
sufficient  to  justify  the  acts  complained  of 
or  to  destroy  the  rights  which  have  been 
acquired  by  the  riparian  owners.  I  there- 
fore grant  the  injunction,  with  costs. 


Solicitors — Slaughter  &  Colegrave>  for  plain- 
tiffs; Wynne,  Holme  &  Wynne,  agents  for 
F.  J.  Leslie  &  Co.,  Liverpool,  for  defendant. 

[Reported  hy  II.  B.  Sehomberg,  Esq.^ 
JSarrister-ai-Zaw, 


NATIONAL   BAXK  OF 

WALES,     In    re  \ 

CORT's  CASE. 


[IN  THE  CHANCERY  DIVISION  AND  IN 
THE  COURT   OF  APPEAL.] 

Wmght,  J.  ^ 

1898. 

July  26,  28,  29. 

Aug.  8,  9,  10. 

Dec.  7. 

1899. 

Feb.  27. 

LiNDLEY,   M.R. 

SiE   F.    H.  Jeunb. 

Homer,  L.J. 

1899. 

June  21,  22,  23,  24. 

JulylO,  11,  12. 

Aug.  2. 

Company  —  Winding-up  —  Director  — 
Misfeasance — Payment  of  Dividends  out 
of  Capital — Dividends  Paid  out  of  Exce»B 
of  Annual  Receipts  over  OtUgoings — Losses 
Charged  against  Capital — No  Creditors 
of  Company — Right  of  Liquidator  to  Re- 
cover— Damages — Interest — Deduction  of 
Income  Tax — Negligence  —  Misstatements 
as  to  Affairs  of  Company — Honest  Bdief 
of  Director — Reliance  of  Director  onOffiars 
of  Company — Advances — Security— Lien 
of  Company  on  Shares  for  Dehts  Due  from 
Shareholders — Limitation  Act,  1623  (21 
Jac,  1.  c.  16),  s,  3 — Companies  {Winding- 
up)  Act,  1890  (63  <6  54  Vict.  e.  63),  s.  10 
—Income  Tax  Act,  1853  (16  <t  17  Vict, 
c,  34),  s.  40. 

There  is  no  law  which  prohibits  a  limited 
company,  even  a  limited  hanking  company, 
from  paying  dividends  unless  its  paidt^ 
capital  is  kept  intact.  Consequently,  when 
directors  declare  dividends  out  of  the  excess 
of  the  receipts  over  the  outgoings  in  each 
year,  without  making  provision  for  losses 
in  previous  years,  aUhough  such  a  mode  <f 
procedure  may  ultimately  exhaust  the  paid- 
up  capital  arid  may  be  an  improper  mods 
of  conducting  business,  the  dividends  can- 
not he  said  to  liave  been  paid  out  of  capital, 
and  the  directors  cannot  he  held  liable  on 
that  ground. 

The  principle  of  Lee  r.  Neuchatel 
AflphaJte  Co.  (58  L.  J.  Oh.  408;  41 
Ch.  D.  1)  and  Vemer  v,  Greneral  and 
Commercial  Investment  Trust  (63  L.  J. 
Ch.  456 ;  [1894]  2  Ch.  239)  applied. 

JSxduding  cases  where  payments  are 
obviously     improperly     (barged     agciMt 
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capital  80  as  to  swell  the  apparent  profits^ 
what  losses  can  he  properly  charged  to 
capital  and  what  to  income  is  a  matter 
for  business  men  to  determine,  and  there 
is  no  luird-and-fast  legal  rule  on  the 
subject. 

Where  a  director  joins  in  a  statement 
in  a  report  that  due  provision  has  been 
made  for  bad  and  doubtfid  debts  before 
the  declaration  of  a  dividend,  which  is 
untrue,  or  makes  other  unXrue  representor 
tions  as  to  the  condition  of  the  company, 
he  will  not,  if  he  makes  the  statements 
honestly  believing  them  to  be  true,  amd 
took  such  care  to  ascertain  their  truth  as 
was  reasonable  at  the  time,  be  held  liable 
for  the  consequences  of  his  misstatements  on 
the  ground  either  of  fraud  or  negligence. 
He  will  not  be  held  liable  for  negligence  in 
trusting  the  officers  of  the  company  not  to 
conceal  what  it  was  their  duty  to  report  to 
him,  if  he  has  no  suspicion  that  anything 
is  wrong,  although  he  might  have  discovered 
that  he  teas  being  deceived  by  the  officers. 

The  principles  laid  doum  in  Lagunas 
Nitrate  Co.  v,  Lagunas  Syndicate  (15 
Times  L,  R.  436)  and  Denham  &  Co., 
In  re  (25  Ch.  D.  752),  applied. 

Where  after  the  resignation  of  a  director 
his  name  appears  as  that  of  a  director  in 
a  report  issued  to  the  shareholders,  but  he 
took  no  part  in  drawing  up  the  report  or 
in  recommending  the  dividend  then  pro- 
posed  to  be  paid,  he  will  not,  even  if  he 
was  arvare  of  his  name  being  on  the  report, 
be  liable  in  reject  of  the  statements  in  the 
report,  or  the  recommendation  of  the  divi- 
dend. 

There  is  nothing  to  prevent  a  liquidator 
recovering  dividends  improperly  paid  out 
of  capital,  although  it  is  not  shewn  that 
the  company  is  insolvent  as  regards  cre- 
ditors. 

The  articles  of  a  company  gave  the 
company  a  lien  on  aU  the  shares  held  by 
any  shareholder  indebted  to  the  company, 
and  gave  the  directors  pouter  to  sell  sucfi 
sluxres  in  certain  events.  They  also  em- 
powered  the  board  to  lend  money,  or  give 
credit  vnth  or  toithout  security,  but  no 
advances  without  security  were  to  be  made, 
or  credit  given  to  any  director : — Held, 
that  the  lien  given  by  the  articles  on  the 
shares  constituted  a  security,  and  advances 
could  be  made  both  to  shareholders  and 


directors  on  suich  seeurity  if  the  board 
considered  the  shares  of  adequate  valvs. 

Per  Wbiqht,  J. — Where  upon  a  mis- 
feasance summons  against  a  director  of  a 
company  for  payment  of  dividends  out  of 
capital  an  order  has  been  made  for  the 
payment  by  him  of  a  certain  sum  with 
interest  at  a  stated  rate  by  way  of  damages, 
he  is  not  entitled  to  dsduct  income  tax 
from  the  amount  of  the  interest  payable. 

This  was  a  summons  taken  out  on 
June  14,  1895,  by  the  liquidator  of  the 
above-named  bank  in  the  winding-up  of 
the  company  under  section  10  of  the 
Companies  (Winding-up)  Act,  1890, 
against  John  Cory,  a  former  director  of 
the  bank,  asking  for  a  declaration  that 
he,  as  director,  was  guilty  of  misfeasance 
or  breach  of  trust — first,  in  authorising, 
sanctioning,  or  participating  in  the  pay- 
ment to  shareholders  of  the  company  of 
interest  or  dividends  on  their  respective 
shares  out  of  the  capital  of  the  company, 
and  that  he  was  liable  and  might  be  ordered 
to  repay  to  the  liquidator  the  amount  so 
paid  during  the  period  in  which  he  acted 
as  director ;  secondly,  in  making  or  sanc- 
tioning improper  advances  out  of  the 
funds  of  the  company  in  contravention  of 
the  articles  of  association  of  the  com- 
pany, whereby  a  loss  accrued  to  the 
company;  and  thirdly,  in  making  or 
eanctioning  improper  advances  to  cus- 
tomers, and  allowing  overdrawn  accounts 
and  del3ts  of  customers  to  continue,  with 
knowledge  that  those  customers  were,  or 
were  reputed  to  be,  insolvent  or  other- 
wise unable  to  pay  the  amount  of  their 
indebtedness,  whereby  a  loss  had  accrued 
to  the  company  ;  and  that  for  the  purpose 
of  ascertaining  the  amount  of  the  lia- 
bility of  the  said  John  Cory  in  respect 
of  the  matters  aforesaid,  all  necessary 
accounts  and  enquiries  might  be  directed 
to  be  taken  and  made  ;  and  that  in  taking 
and  making  such  accounts  and  enquiries 
the  whole  period  during  which  the  said 
John  Cory  acted  as  such  director,  as 
aforesaid,  might  be  considered,  notwith- 
standing that  six  years  might  have  elapsed 
from  the  commencement  thereof,  on  the 
ground  that  the  losses  arising  from  the 
wrongful  acts  aforesaid  and  the  true 
state  of  affairs  of  the  company  were 
2  y2 
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fraudulently  concealed  by  Cory,  and  that 
he  issued  balance-sheets  that  were  false  to 
his  knowledge,  and,  moreover,  that  part 
of  such  interest  and  dividends  were  re- 
tained by  the  said  John  Cory  and  con- 
verted to  his  own  use  as  a  shareholder  of 
the  company;  and  that  Cory  might  he 
ordered  to  pay  to  the  liquidator  the  full 
amount  of  all  such  losses. 

The  National  Bank  of  Wales  was  a 
limited  banking  company  formed  in  Feb- 
ruary, 1879.  Its  objects  were  to  carry 
on  the  business  of  bankers,  including  the 
making  of  advances  of  money,  and  the 
acquisition  of  other  businesses.  Its 
capital  was  2,000.000Z.,  divided  into 
100,000  shares  of  20/.  each.  The  shares 
issued  were  never  paid  up  in  full,  10/. 
being  paid  up  and  the  remaining  10/. 
being  uncalled.  The  number  of  shares 
was  increased  from  time  to  time.  In 
1884  the  paid-up  capital  amounted  to 
125,000/.,  and  it  so  remained  until  1890, 
when  it  was  increased  to  225,000/.  The 
articles  of  association  material  to  be 
noticed  were  the  following : 

Article  15 :  "  The  company  shall  have 
a  first  and  paramount  lien  available  at  law 
upon  all  the  shares  of  every  shareholder, 
whether  held  by  him  solely  or  jointly  with 
any  other  person,  for  all  his  debts,  liabili- 
ties, and  engagements  of  what  nature  or 
kind  soever,  either  solely  or  jointly  with 
any  other  person,  to  the  said  company, 
and  in  case  of  non-payment  of  any  such 
debt,  liability,  or  engagement  as  aforesaid 
for  two  months  after  written  demand 
thereof,  or  in  case  any  such  shareholder 
becomes  bankrupt  or  files  a  petition  for 
liquidation  of  his  affairs,  or  compounds  or 
otherwise  arranges  with  his  creditors,  the 
board  may  absolutely  sell,  either  by  public 
auction  or  private  contract,  all  the  shares 
registered  solely  in  such  shareholder's 
name,  and  all  his  interests  in  any  shares 
registered  in  his  name  jointly  with 
that  of  any  other  or  others,  or  such 
portion  thereof  as  shall  be  sufficient 
to  discharge  or  satisfy  such  debts,  lia- 
bilities, or  engagements  to  the  company, 
and  may  apply  the  proceeds,  so  h,r  as  the 
same  wUl  extend,  in  discharge  or  satisfac- 
tion thereof;  and  upon  such  sale  the 
board  may,  without  notice  to  or  consent 
of  such  shareholder  or  any  other  person 


whomsoever,  transfer  all  or  any  of  snch 
shares  to  the  purchaser  thereof  and  may 
enter  such  purchaser's  name  on  the 
register  as  the  holder  of  such  shares." 

Under  article  78  a  director  might  at 
any  time  give  notice  of  his  wish  to  re- 
sign by  delivering  the  notice  to  the 
manager  or  secretary,  or  leaving  it  at  the 
office ;  and  on  the  acceptance  of  his 
resignation  by  a  board  his  office  was 
vacated. 

Under  article  82  every  account  of  the 
board,  when  audited  and  approved  by  a 
general  meeting,  was  to  be  condosive, 
except  as  regards  any  error  discovered 
therein  within  three  months  after  the 
approval.  Under  articles  83  and  84 
no  director  or  officer  was  to  be  liable  for 
any  loss,  damage,  or  misfortune  which 
should  happen  in  the  execution  of  the 
duties  of  his  office  unless  the  same  should 
happen  through  his  own  wilful  act  or 
default.  Under  article  86,  the  business 
of  the  company  was  to  be  managed  by  the 
board.  Under  article  98  (b),  the  board 
had  power  to  appoint  or  dismiss  the 
general  manager  and  branch  managers, 
and  might  determine  their  respective 
duties  and  powers ;  (e)  the  board  might, 
for  the  purposes  of  the  company,  make, 
give,  accept,  and  negotiate  bills  of  ex- 
change and  promissory  notes,  and  might 
'*  lend  or  advance  any  part  of  the  fiindsof 
the  company  upon  the  security  of  any 
bonds,  debentures,  mortgages,  or  other 
securities,  whether  real  or  personal,  or 
otherwise,  to  such  corporations  or  indi- 
viduals and  upon  such  terms  as  they  from 
time  to  time  think  expedient.  Provided 
always  that  no  advances  without  securitj 
shall  be  made  or  credit  given  to  any 
person  who  for  the  time  being  is  or  who 
at  any  time  within  three  months  previous 
shall  have  been  a  director'*;  (h)  they 
might  give  credit  with  or  without  security 
upon  cash  accounts,  to  such  amount,  a^ 
such  rate  of  interest,  and  upon  such  terms 
•as  they  should  think  fit. 

Article  99  provided  for  the  remunera- 
tion of  the  general  manager,  and  imposed 
a  limit  on  his  power  to  make  advances,  and 
article  100  provided  that  he  should  give 
security.  Article  1 05  required  the  directors 
to  cause  proper  accounts  to  be  kept,  so  as 
to  shew  the  true  state  and  condition  of  the 
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company.  Article  107  precluded  share- 
holders who  were  not  officers  of  the  com- 
pany from  the  right  to  inspect  any  of  the 
books,  accounts,  or  documents  of  the  com- 
pany, except  such  as  were  produced  for 
that  purpose  at  a  general  meeting.  Article 
108  required  the  directors  to  lay  before 
every  ordinary  meeting  a  proper  balance- 
sheet,  accompanied  by  a  report  as  to  the 
state  and  condition  of  the  company,  and 
as  to  the  amount,  if  any,  which  they  re- 
commended to  be  paid  ^^out  of  the  profits" 
by  way  of  dividend.  Articles  109  to  118 
provided  for  auditing  the  accounts.  The 
auditors  were  to  have  access  to  the  com- 
pany's books  and  accounts,  and  to  have 
copies  of  the  statements  of  accounts  pro- 
posed to  be  laid  before  the  general  meet- 
ings, and  it  was  declared  to  be  their  duty 
to  examine  the  same  with  the  accounts 
and  vouchers  relating  thereto,  and  to 
make  a  report  thereon,  and  also  to  ex- 
amine and  report  on  the  assets  of  the 
company.  The  auditors  were  also  to  report 
errors  and  irregularities  to  the  board. 
Article  119  empowered  the  directors, 
with  the  sanction  of  a  general  meeting,  to 
declare  dividends  in  proportion  to  the 
amounts  paid  up  on  the  shares,  and  also 
authorised  the  payment  by  the  directors 
of  interim  dividends  out  of  the  profits  of 
the  bank  accrued  in  any  half-year  ending 
June  30.  Article  120  empowered  the 
directors  to  set  aside  out  of  the  profits  a 
reserve  fund ;  and  no  dividend  exceeding 
6  per  cent,  per  annum  was  to  be  paid 
until  the  reserve  fund  amounted  to  at 
least  a  sum  equal  to  one-fifth  of  the  paid- 
up  capital.  Under  article  121  the  reserve 
fund  might  be  applied  to  meet  contin- 
gencies or  equalise  dividends,  or  for  re- 
pairing and  maintaining  buildings,  or  any 
other  purpose  of  the  company  which  the 
board  might  think  fit. 

The  company's  principal  bank  and  its 
head  office  were  at  Cardifi',  where  the 
directors  met  and  the  general  manager 
was  in  daily  attendance.  The  company 
had  also  many  branch  banks,  each  with 
its  own  manager.  The  course  of  business 
was  this:  Each  branch  manager  sent 
weekly  to  the  head  office  what  was  called 
a  weekly  state — that  is,  an'  account  shew- 
ing how  the  assets  and  liabilities  of  the 
branch  stood,  what  advances  or  overdrafts 


had  been  made  or  allowed,  and  to  whom, 
what  securities  the  bank  held,  and  other 
matters.  Every  quarter  each  branch 
manager  made  a  more  formal  return  to 
the  head  office,  shewing  the  position  of. 
the  branch  and  the  business  done  during 
the  past  quarter.  It  was  the  duty  of  the 
general  manager  to  examine  these  docu- 
ments, and  to  report  to  the  board  any- 
thing disclosed  by  them  which  required 
their  attention.  The  weekly  states  and 
quarterly  returns  were  in  the  board  room 
for  reference  in  case  of  need,  but,  unless 
attention  was  called  to  them,  the  directoi*s 
did  not  think  it  necessary  to  examine 
them.  The  chairman  of  the  directors 
was  Thomas  Cory,  a  brother  of  the  re- 
spondent John  Cory.  The  chairman 
and  the  general  manager  (Mr.  Collins) 
visited  each  branch  bank  every  year ; 
and,  in  addition,  two  skilled  inspectors 
frequently  went  round  and  inspected  the 
accounts  and  reported  to  the  general 
manager.  The  accounts  of  the  branch 
banks  appeared,  however,  not  to  have 
been  separately  audited  by  professional 
accountants.  The  auditors  employed  to 
examine  the  company's  accounts,  and  to 
certify  the  annual  balance-sheets  and 
accounts  laid  before  the  shareholders, 
only  saw  the  head  office  books  and  the 
returns  from  the  branch  offices,  certified 
by  their  respective  managers  to  the  head 
office.  These  certified  returns  formed 
part  of  the  weekly  states,  but  omitted 
much  that  they  contained.  The  minutes 
of  the  directors'  meetings  shewed  that, 
speaking  generally,  they  attended  with 
reasonable  regularity  and  transacted  a 
large  amount  of  business.  No  director, 
unless  it  was  the  chairman,  attended  to 
any  details  not  brought  before  the  board 
either  by  the  chairman  or  by  the  general 
manager. 

The  respondent  Cory  became  a  director 
of  the  bank  in  1884.  He  sent  in  a  letter 
of  resignation  in  November,  1890,  and 
his  resignation  was  accepted  at  a  board 
meeting  held  on  December  18,  1890,  and 
on  the  22nd  he  was  informed  of  its 
acceptance.  It  appeared,  however,  that 
the  shareholders  were  not  informed  of 
his  resignation  until  after  the  meeting . 
held  on  January  21,  1891,  and  that  in 
the  report   then  laid  before    the  share- 
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holders  his  name  appeared  as  a  director. 
He,  however,  took  no  part  in  drawing  up 
tJie  report  or  in  recommending  the  divi- 
dend then  declared,  and  was  not  present 
at  the  meeting. 

At  the  end  of  1890  the  company  took 
over  the  business  of  a  firm  of  Pugh,  Jones 
<Ss  Co.,  which  was  insolvent,  and  it  also 
made  large  advances  on  insufficient 
security,  so  that  it  became  embarrassed. 
It  was  not  unable  to  pay  its  debts,  for  its 
large  uncalled  capital  was  amply  sufficient 
for  that  purpose,  and,  so  far  as  its  outside 
liabilities  were  concerned,  it  always  had 
been,  and  still  was,  quite  able  to  discharge 
them  in  full.  Being,  however,  in  difficul- 
ties, the  National  Bank  determined  to 
amalgamate  with  another  company  and 
to  wind  up.  An  agreement  was  accord- 
ingly, in  February,  1893,  entered  into  be- 
tween the  National  Bank  and  the  Metro- 
politan Bank  of  England  and  Wales  for 
the  transfer  to  the  Metropolitan  Bank  of 
all  the  assets  of  the  National  Bank  (ex- 
cept the  uncalled  capital)  and  for  the  pay- 
ment by  the  Metropolitan  Bank  of  all  the 
debts  and  liabilities  of  the  National  Bank, 
subject  to  this  stipulation — that  if  the 
assets  transferred  exceeded  the  liabilities 
the  excess  should  be  returned  to  the 
National  Bank,  whilst  if  the  assets  trans- 
ferred should  prove  insufficient  to  dis- 
charge those  liabilities  the  deficiency  should 
be  made  good  by  the  National  Bank. 
This  agreement  was  approved  by  the 
shareholders  of  the  National  Bank,  and 
they  passed  resolutions  for  a  voluntary 
winding-up.  It  turned  out  that  there 
was  a  deficiency  of  about  41,000/.,  which 
the  National  Bank  had  to  make  good. 
The  investigation  into  the  afiairs  of  the 
National  Bank  which  had  been  made  in 
order  to  carry  out  the  amalgamation  with 
the  Metropolitan  Bank  had  revealed  a 
very  unsatisfactory  state  of  things.  The 
whole  of  the  paid-up  capital  had  been 
lost,  and  some  41,000/.  had  to  be  raised 
to  clear  it  from  dt^bt.  The  cause  of  loss 
was  to  a  large  extent  attributable  to  the 
fact  that  a  large  number  of  debts  due  to 
the  bank  fi:om  its  customers,  which  in  the 
balance-sheets  were  treated  as  good  assets, 
had  turned  out  to  be  bad  ;  and  large  sums 
advanced  to  directors  and  owing  by  them 
were  irrecoverable.    Moreover,  large  divi- 


dends had  been  paid  for  a  number  of 
years  as  if  the  bank  was  flourishing,  whilst, 
in  truth,  if  its  afiairs  had  been  properly 
conducted,  the  large  dividends  declared 
and  paid  ought  never  to  have  been  re- 
commended by  the  directors. 

The  course  of  the  business  was  as 
follows:  The  accounts  were  made  up 
annually.  Such  losses  incurred  daring 
the  year  as  the  directors  recognised  as 
losses  were  written  off  or  provided  for  by 
carrying  over  to  a  reserve  fund  sums  of 
money  derived  partly  from  profits  and 
partly  from  the  issue  of  shares  at  a  pre- 
mium, and  the  balance  of  the  receipts  in 
each  year  over  the  outgoings  in  the  same 
year  (after  making  some  allowance  for  bad 
debts  and  deductions  for  sums  carried  over 
to  the  reserve  fund)  'were  treated  as  the 
profits  of  that  year,  and  were  divided  as 
dividends.  Losses  written  ofi^  in  one  year 
were  not  brought  forward  the  next  year 
so  as  to  diminish  the  profits  of  such  year, 
but  were  simply  ignored,  a  fresh  start 
being  made  every  year  and  dividends 
being  divided  out  of  the  excess  of  the 
annual  receipts  over  the  annual  expenses. 

The  reports  issued  by  the  directors 
for  each  year  of  Cory's  directorate 
after  1886  stated  that  "  provision  for  bad 
and  doubtful  debts"  had  been  made. 
From  time  to  time  from  1884,  and  particu- 
larly in  January,  1890,  the  auditors  wrote 
to  the  board  to  the  effect  that  there  were 
matters  which  required  investigation,  both 
as  to  making  provision  for  bad  debts  and 
as  to  the  amount  of  the  indebtedness  to 
the  bank  of  certain  of  the  directors,  and 
that  the  matter  ought  to  be  brought  to 
the  notice  of  the  shareholders ;  but  their 
certificates  did  not  make  any  suggestion 
to  that  effect. 

It  appeared  that  Gory  attended  board 
meetings  fairly  regularly,  but  he  only 
attended  when  present  to  what  his  atten- 
tion was  called  to,  and  it  did  not  appear 
that  the  letters  of  the  auditors  had  ever 
come  to  his  knowledge ;  and  he  stated  in 
his  evidence  that,  having  no  suspicion  that 
anything  was  wrong,  he  made  no  special 
enquiries  to  ascertahi  that  all  was  right 
On  January  19,  1888,  he  wrote  to  the 
chairman  of  the'  company  requesting  him 
on  his  behalf  *'  to  congratulate  the  share- 
holders on  the  fiourishing  condition  of  the 
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bank,  .  .  .  and  say,  with  a  little  more 
push  for  new  business  by  the  shareholders 
and  the  continued  attention  of  the  direc- 
tors to  every  detail  of  the  working  of  the 
bank,  I  see  no  reason  why  the  National 
Bank  of  Wales  should  not  become  one  of 
the  most  important  banking  concerns  in 
Wales  "  ;  but  his  case  was  that  he  trusted 
the  chairman  and  manager,  and  was  de- 
ceived by  them  as  to  the  state  of  the 
aflfairs  of  the  bank,  and  did  not  know 
what  was  going  on,  and  he  claimed  the 
benefit  of  the  Limitation  Act. 

As  regards  the  advances,  there  seemed 
to  have  been  considerable  sums  advanced 
on  insufiicient  security,  and  in  the  case  of 
directors  on  no  security  at  all,  except  the 
bank's  lien  on  their  shares  under  article  15 
of  the  articles  of  association. 

The  summons  was  heard  before  Wright, 
J.,  on  July  26,  28,  29,  and  August  8, 
9,  10,  in  the  year  1898. 

Warmingtan,  Q,C,y  Sir  R,  T.  Reid,  Q.C., 
A,  R,  Ingpen^  and  S.  T.  Evans,  for  the 
summons. 

Sir  E,  Clarke,  Q,C.y  Swinfm  Eady, 
Q,0.,  G.  F.  Hart,  and  Nepean,  for  the 
respondent  Cory. 

Sheldon,  for  the  Metropolitan  Bank. 
Cur,  adv,  vult. 

Dee.  7,  1898.— Wright,  J.,  read  the 
following  judgment,  in  which,  after  refer- 
ring to  the  incorporation  of  the  bank  and 
the  causes  which  led  fo  its  failure  and  to 
the  nature  of  the  charges  made  against 
the  respondent  Cory  by  the  summons,  he 
continued :  I  will  deal  first  with  the 
charge  that  dividends  were  paid  out  of 
capital,  and  under  this  head  the  case  made 
by  the  complainants  is  shortly  this :  By 
clause  108  of  the  articles  of  association 
the  directors  are  to  recommend  divi- 
dends "out  of  the  profits."  In  the 
annual  balance-sheets  of  the  bank  book 
debts  due  to  the  bank  are  treated  and 
valued  as  good  assets,  which  were  in 
£eict  bad  debts ;  and  it  is  suggested  that 
at  the  end  of  each  year  the  total  of  the 
bad  debts  so  treated  in  the  balance-sheets 
as  good,  or,  at  any  rate,  so  much  of  them 
as  had  been  "  made "  in  that  year — by 
which  I  understand  advances  made  in  the 
year  which  have  turned  out  bad — ought 


to  have  been  deducted  from  the  amount 
of  the  profit  shewn  on  the  profit  and  loss 
account;  that  if  this  had  been  done  it 
would  have  appeared  that  there  was  little 
or  no  profit  left  for  dividend,  and  that 
consequently  the  dividends  must  be  taken 
to  have  been  paid  out  of  capital.  The 
whole  matter  is  treated  as  a  mere  process 
of  simple  subtraction,  no  systematic  dis- 
tinction being  made  between  the  debts 
which  at  the  time  were,  or  ought  to  have 
been,  known  to  be  bad  and  the  debts 
which,  by  reason  of  subsequent  events, 
have  become  bad,  or  by  reason  of  subse- 
quent information  have  become  known 
to  have  been  bad.  On  this,  as  on  other 
points  of  the  case,  I  am  embarrassed  by 
the  want  of  expert  evidence,  but  I  am  not 
satisfied  that  this  view  is  consistent  with 
Lee  V.  Neuchatel  Aephcdte  Co.  [l889],*  or 
that  there  is  any  such  direct  relation 
between  a  balance-sheet  and  a  profit  and 
loss  account,  or  between  the  profit  and 
loss  account  of  one  year  and  the  balance- 
sheet  of  other  years,  as  this  reasoning 
appears  to  assume.  The  one  is  not 
founded  on  the  other.  A  surplus  on  the 
valuation  of  assets  at  the  end  of  the  year 
is  not  necessarily  profit  of  the  year  or 
profit  at  all.  A  deficiency  on  the  balance- 
sheet  is  not  necessarily  loss  of  the  year  or 
loss  at  all  on  profit  and  loss  account,  nor 
is  the  basis  of  valuation  necessarily  the 
same  for  the  purposes  of  the  two  accounts. 
On  this,  as  on  other  parts  of  the  case,  I 
asked  in  vain  for  expert  evidence.  Had 
it  been  the  practice  of  banks  or  auditors 
to  treat  the  two  accounts  as  related  in  the 
manner  which  is  suggested,  it  would  have 
been  easy  to  prove  the  practice,  but 
nothing  of  the  kind  was  attempted. 

But  even  if  the  charge  cannot  be  main- 
tained on  the  particular  ground  on  which 
it  was  principally  based,  there  are  other 
grounds  which  appear  to  me  to  be  suffi- 
cient to  establish  the  claim  to  some  extent 
at  least.  It  does  not  require  expert  evi- 
dence to  shew  that  it  must  be  an  essential 
part  of  sound  banking  to  make  in  some 
way  an  adequate  provision  for  bad  or 
doubtful  debts.  If  such  provision  is  not 
made  capital  must  be  lost,  and  dividends 
paid  must  be  regarded  as  paid  out  of 
capital,  because  there  is  no  other  fund 
(1)  58  L.  J.  Ch.  408 ;  41  Ch.  D.  1. 
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except  borrowed  money  from  which  they 
can  be  paid — Vemer  v.  General  and  Com- 
mercial Investment  Trust  [l894].^  The 
real  question  seems  to  me  to  be  whether 
in  this  case  it  is  proved  that  the  provision 
made  in  each  year  for  debts  which  either 
were  known  to  be  bad  or  were  likely  to 
turn  out  to  be  bad  was  so  inadequate  that 
it  can  be  said  that  money  was  applied  for 
dividend  which  ought  to  have  been  re- 
tained for  the  purpose  of  replacing  ad- 
vances of  capital  made  to  customers  who 
were  unable  to  repay  them.  I  think  that 
this  does  not  appear,  [His  Lordship  then 
dealt  with  the  evidence  on  this  point,  and 
continued  :]  It  seems  plain  that,  assuming 
the  fiicts  to  have  been  known  to  the 
directors,  they  ought,  in  view  of  the  large 
amount  and  great  and  continual  progres- 
sive increase  of  the  bad  and  doubtful 
debts,  to  have  made  a  provision  for  them 
out  of  the  profits  to  an  amount  in  each 
year  representing  the  increase  of  them  in 
that  year,  or  preferably,  as  I  think,  the 
average  or  normal  rate  of  increase,  and 
that  in  paying  dividends  without  having 
made  such  adequate  provision  they  were 
pro  tanto  dividing  money  which  was  re- 
quired for  replacing  capital  lent  to  cus- 
tomers who  could  not  repay  it.  I  do  not 
forget  that  in  any  particular  year  the  bad 
debts  of  the  trading  of  that  year  were  not 
all  then  bad  or  known  to  be  bad.  Indeed, 
the  increase  of  bad  debts  in  a  given  year 
may  not  be  wholly,  or  even  at  all,  attribu- 
table to  the  trading  of  that  year.  It  may 
be  the  result  of  insolvency  overtaking 
persons  who  have  received  advances  or 
have  become  sureties  in  previous  years. 
But,  on  the  other  hand,  the  debts  sup- 
posed to  be  good  when  they  were  made  in 
former  years,  but  which  would  become  or 
be  known  to  be  bad  in  that  year,  would 
require  to  be  treated  as  bad  in  that  year, 
although  not  strictly  bad  debts  of  the 
trading  of  that  year,  and  these  must,  I 
think,  be  treated  as  bad  debts  of  the  year 
in  which  they  became,  or  were  known  to 
be,  bad,  as  otherwise  they  would  never  be 
treated  as  bad  debts  at  all.  Nor  do  I 
forget  that  sums  amounting  to  25,000^. 
were  in  these  four  years  carried  from 
profit  to  the  reserve  fund  in  addition  to 

(2)  63  L.  J.  Ch.  456 ;    1S94]  2  Ch.  239. 


large  amounts  derived  from  the  u^ue  of 
shares  at  a  premium  ;  but  on  the  figures 
as  I  find  them  there  were  not  any  real 
profits  out  of  which  the  25,000^.  could  be 
taken,  and  the  so-called  reserve  was  in 
truth  merely  a  partial  provision  for  bad 
debts  and  a  pro  tanto  absolution  from  the 
consequences  of  further  improper  pay- 
ment of  capital  for  dividends,  whereas,  as 
the  auditors  pointed  out  in  their  letters 
to  the  board,  a  real  reserve  fund  is  a  fund 
set  apart  to  meet  contingencies  after  due 
provision  made  for  all  bad  and  doubtful 
debts,  and  cannot  be  regarded  as  a  sub- 
stitute for  such  provision.  Moreover, 
the  reserve  was  habitually  pledged  iot 
the  current  needs  of  the  bank.  If 
these  views  and  the  figures  I  have  re- 
ferred to  are  correct,  there  were  not  in 
either  of  the  three  years  1887,  1888,  and 
1889,  any  substantial  profits  properly 
applicable  for  dividend,  nor  in  1890  more 
than  about  4,000^.,  even  if  this  4,000^. 
ought  not  to  be  treated  as  wiped  out  by 
the  great  increase  of  insufficiently  secured 
advances  to  directors  in  that  year.  No 
other  fund  is  suggested,  and  the  dividends 
must  be  regarded  as  having  been  in  fact, 
except  as  to  the  4,000/.,  paid  out  of 
capital. 

It  is  next  to  be  considered  how  far  a 
knowledge  of  the  facts,  which,  if  known 
to  the  directors,  would  have  imposed  on 
them  a  duty  to  make  further  provision, 
such  as  I  have  mentioned,  for  bad  debts, 
ought  to  be  imputed  to  them,  and  in 
particular  to  the  respondent.  His  defence 
is  that  he  knew  nothing  of  what  was 
going  on,  but  trusted  the  general  manager 
and  the  chairman,  who  was  his  brother. 
How  far  this  could  be  held  to  be  a  defence 
consistently  with  the  Leeds  Estate^  Build- 
ing^ and  Investment  Co,  v.  Shej^erd\\^i]?' 
and  the  authorities  there  cited,  I  need  not 
stop  to  enquire,  or  whether  such  a  total 
abnegation  of  the  u.«e  of  his  faculties  as  he 
alleges  would  not  of  itself  be  a  ground  of 
liability. 

[His  Lordship  then  referred  to  the- 
position  occupied  by  Cory  and  to  his  know- 
ledge and  opportunities  of  ascertaining 
the  position  of  the  bank,  and  to  the  repre- 
sentations contained  in  the  directors'  re- 

C3)  57  L.  J.  Ch.  46 ;  36  Ch.  D.  787. 
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ports,  to  which  he  was  a  party,  that  bad 
and  doubtful  debts  had  been  provided  for, 
and  continued  :] 

It  seems  to  me  that,  even  if  the  entire 
neglect  of  his  duties  to  which  he  confesses 
was  not  enough  to  make  him  responsible 
for  an  vUra  vires  payment  of  dividends 
out  of  capital,  this  representation  does  so 
to  the  extent,  at  any  rate,  to  which  the 
exercise  of  the  care  which  he  represented 
that  he  liad  exercised  would  have  dis- 
covered the  true  state  of  the  facts.  The 
representation  is  put  forward,  not  as  a 
statement  of  the  manager,  but  as  a  state- 
ment of  the  directors  as  to  matters  which 
the  shareholders  were  by  the  107  th  article 
of  association  precluded  from  investigating 
for  themselves,  and  it  implies  that  the 
directors  have  personally  taken  reasonable 
steps  to  ascertain  that  the  statement  is 
true.  They  made  it  intending  it  to  be 
acted  on,  although  they  knew  that  they  had 
taken  no  such  steps,  and  although  at  the 
best  they  were  ignorant  whether  the 
statement  was  true  or  false.  That,  as  it 
seems  to  me,  is  fraud,  or,  at  ssny  rate,  it 
involves  the  same  consequences  as  fraud. 

The  case  would,  of  course,  be  greatly 
aggravated  if  it  were  proved  that  at  the 
time  of  assenting  to  these  reports  the 
respondent  had  been  aware  that  the 
auditors,  Messrs.  Deloitte,  Dever,  Griffiths 
&  Co.,  at  the  very  time  when  they  were 
certifying  that  the  accounts  were  "pro- 
perly drawn  up  so  as  to  exhibit  a  true  and 
correct  view  of  the  state  of  the  company's 
affairs  as  shewn  by  the  books  of  the  com- 
pany," were  privately  writing  to  the 
board  in  the  strongest  terms  of  warning 
and  remonstrance  as  to  the  necessity  for 
making  special  provibion  for  bad  debts  and 
for  bringing  the  matter  to  the  notice  of 
the  shareholders.  It  is  not,  however, 
shewn  that  any  of  these  letters  came  to 
the  knowledge  of  the  respondent,  and  I 
think  it  would  be  too  much  to  impute  to 
him  an  actual  knowledge  of  them  from 
the  fact  that  on  two  occasions  he  was  pre- 
sent at  meetings  when  minutes  of  former 
meetings  were  read  and  confirmed  which 
mentioned  the  receipt  of  letters  from  the 
auditors.  I  think  that  Ashurat  v.  Mason 
[1875]  *  is  the  only  case  in  which  that  has 
been  held  to  be  enough,  and  that  decision 

(4)  44  L.  J.  Ch.  337 ;  L.  R.  20  Eq.  226. 


can  hardly    be    reconciled   with    Latids 
AUotmmt  Co,,  In  re  [l894].* 

In  my  opinion  the  respondent  cannot 
claim  the  benefit  of  the  Statute  of  Limita- 
tions in  respect  of  the  years  as  to  which 
fraud  such  as  I  have  mentioned  is  shewn — 
that  is,  the  years  1884,  1887,  1888,  and 
part  of  1889.  As  to  the  last  half  of  1889 
and  as  to  1890  no  question  arises  with 
regard  to  the  Statute  of  Limitations,  this 
summons  having  been  issued  on  June  14, 
1895  ;  but  a  different  question  arises  as  to 
the  end  of  the  year  1890.  It  is  said  by 
the  respondent  that  he  resigned  his 
directorship  in  November,  1890,  that  his 
resignation  was  duly  accepted  by  the 
board  in  the  following  month,  and  that  he 
was  no  party  to  the  report  and  accounts 
for  1890  or  to  the  recommendation  of  a 
dividend  for  that  year.  The  facts  as  I 
find  them  are  that  he  did  send  in  a  letter 
of  resignation,  and  that  it  was  accepted  at 
a  meeting  of  the  directors  on  December  18, 
1890.  I  find  no  suflicient  reason  for 
holding  that  that  meeting  was  incom- 
petent. No  doubt  the  resignation  and 
the  acceptance  of  it  were  fraudulently 
concealed  until  after  the  shareholders' 
meeting  in  January,  and  false  minutes 
were  made  for  some  purpose  not  altogether 
intelligible,  and,  in  my  opinion,  the 
respondent  was  a  party  to  the  conceal- 
ment, though  not  to  the  making  oi-  use 
of  the  false  minutes.  But,  except  in  one 
respect,  the  fraud  and  concealment  in  this 
respect  do  not  affect  the  result.  Even  if 
the  respondent  had  never  resigned,  or  his 
resignation  had  never  been  accepted 
validly  or  at  all,  the  mere  fact  of  the  con- 
tinuance of  his  directorate  would  not  have 
been  enough  to  make  him  responsible  for 
what  was  done  by  the  other  directors 
without  his  concurrence  after  he  had 
ceased  to  attend  meetings  or  otherwise  act 
as  a  director,  unless  there  were  evidence 
of  subsequent  adoption  by  him.  That 
consideration  clears  him  of  liability  for 
everything  done  after  November,  1890, 
except  the  presentation  of  the  report  and 
accounts  and  the  recommendation  of  divi- 
dend in  January,  1891,  for  1890.  To 
those  acts  it  must  be  taken  that  he  was  a 
party.  His  name  appears  as  a  director  in 
that  report,  and  I  am  unable  to  believe 

(5)  63  L.  J.  Ch.  291 ;  [1894]  1  Ch.  616. 


Digitized  by 


Google 


642 


CHANCEBY  DIVISION. 


[1S99 


National  Bank  of  Wales,  In  be,  App. 


that  he  did  not  know  that  it  so  appeared, 
and  he  took  no  steps  to  disabuse  the  minds 
of  the  shareholders.  The  fact  of  the 
retirement  of  other  directors  is  mentioned 
in  the  report,  but  no  intimation  of  his 
retirement  was  given  there  or  at  the 
shareholders'  meeting  or  at  any  time  until 
July,  1891.  He  cannot  have  been 
ignorant  that  no  successor  to  him  was 
appointed,  as  would  naturally  have  been 
the  case  upon  his  retirement.  His 
adhesion  to  the  fraudulent  representation 
seems  to  me  to  make  it  a  representation 
by  him  as  an  ostensible  director,  for  which 
he  is  liable  in  the  same  way  as  in  respect 
of  the  previous  dividends.  Although  he 
had  ceased  to  be  a  director,  he  is  liable  on 
the  ground  that  he  allowed  himself  to  be 
held  out  as  a  director.  On  that  part  of 
the  case  I  have  only  to  add  that,  imme- 
diately after  receiving  the  dividend  for 
1890,  the  respondent  sold  nearly  all  his 
shares,  retaining  by  a  curious  coincidence 
apparently  the  exact  amount  required  for 
a  director's  qualification. 

The  result  is  that,  in  my  judgment,  the 
respondent  must  be  held  liable  to  repay 
the  amount  of  the  dividends  paid  for  the 
years  1887,  1888,  and  1889,  amounting 
to  about  25,000Z.,  and  about  12,000^.  out 
of  the  amount  paid  for  1890,  or  37,000Z.' 
in  all,  besides  interest,  as  in  cases  of 
fraud,  at  5  per  cent,  from  the  dates  when 
the  dividends  were  paid,  which  I  suppose 
will  make  the  total  sum  about  50,000^. 
I  have  said  nothing  as  to  the  year  1884 
because  I  am  not  satisfied  that  a  sufficient 
oase  has  been  made  out  on  the  figures 
with  respect  to  that  year;  and  in  the 
case  of  the  years  1885  and  1886,  as  to 
which  no  express  representation  was  made 
in  the  directors'  report  that  due  provision 
had  been  made  for  bad  and  doubtful 
debts,  I  think  he  would  be  protected  by 
the  Statute  of  Limitations  as  applied  by 
the  Trustee  Act,  1888,  except,  perhaps, 
to  the  unimportant  extent  of  the  divi- 
dends which  he  personally  received. 
Some  similar  representation  is  said  to 
have  been  made  at  the  shareholders' 
meetings  in  those  two  years,  but  it  is 
not  shewn  that  the  respondent  was  a 
party  to  the  making  of  it.  Lastly,  as 
regards  the  year  1890,  I  have  not  taken 
into  account  against  him  the  bad  debts 


taken  over  from  Pugh,  Jones  &  Co., 
because,  although  I  think  that  he  is 
responsible  for  the  representations  in  the 
report  for  1890, 1  do  not  believe  that  he 
was  in  any  way  a  party  to  the  amalgama- 
tion with  Pugh,  Jones  &  Co.,  or  cognisant 
of  its  affairs  or  debts,  and  I  think  that  it 
would  be  harsh  to  treat  his  representa- 
tions as  extending  to  those  debts. 

There  remains  one  other  point  for  con- 
sideration on  this  part  of  the  case.  The 
creditors  have  been  paid,  and  it  is  con- 
tended for  the  respondent,  on  the  autho- 
rity of  Turqiiand  v.  Marshall  [l869]* 
and  Exchange  Banking  Co.^  In  re ;  Flit- 
croft'e  Case  [l882]/  that  a  daim  in  the 
interest  of  the  shareholders  for  repayment 
to  them  of  capital  which  they  have  them- 
selves received  in  the  form  of  dividends 
cannot  be  maintained.  Turqvand  v.  Mar- 
shaU,^  however,  was  a  case  of  a  bill  filed 
on  behalf  of  some  of  the  shareholders  in  a 
going  company ;  and  the  expression  attri- 
buted to  Lord  Justice  Cotton  in  FUt- 
croft*  8  Case,''  if  intended  to  be  an  absolute 
statement  of  law,  which  I  think  it  is  not, 
seems  opposed  to  the  opinion  of  Sir  George 
Jesse],  M.B.,  in  the  same  case,  and  to  the 
doctrine  established  by  many  cases,  that 
in  a  liquidation  the  liquidator  has  a  new 
and  independent  right  to  recover  what 
belonged  to  the  company.  And  even  in 
the  case  of  a  company  not  in  liquidation 
it  is  difficult  to  see  how  a  payment  to  the 
shareholders  can  be  a  payment  to  the 
company  in  a  case  where  the  payment  to 
the  shareholders  is  itself  a  fraud  on  the 
company.  But,  however  this  may  be, 
the  facts  of  the  present  case  are  such  that 
the  question  does  not  really  arise.  All 
the  assets  of  the  bank,  including  its  right 
to  make  calls  and  its  right  to  take  these 
proceedings,  have  been  assigned  by  the 
liquidator  to  another  company,  which  has 
out  of  its  own  funds  satisfied  the  creditors 
to  the  amount  of  4 1,0002.,  and  which  i& 
now  the  real  claimant ;  not  in  the  interest 
of  the  bank's  shareholders,  except  in  so 
figtr  as  the  result  may  be  to  prevent  the 
necessity  of  a  further  call  upon  them,  bat 
to  recoup  itself  the  4l,000Z.  That  other 
company  seems  to  me  to  be  now  subro- 
gated to  the  rights  of  the  creditors  or  of 

(6)  38  L.  J.  Ch.  (?S9  ;  L.  R  4  Ch.  376. 

(7)  62  L.  J.  Ch.  217 ;  21  Ch.  D.  619. 
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the  liquidator  in  respect  of  their  rights. 
As  counsel  for  the  liquidator  put  it,  the 
case  is  in  effect  the  same  as  if  the  liqui- 
dator, instead  of  selling  the  assets  and 
liahilities  of  the  bank,  had  borrowed 
money  to  pay  off  its  creditors.  In  such  a 
case  it  could  not  be  doubted  that  he  could 
maintain  the  proceedings  in  order  to  re- 
cover the  amount  which  he  had  had  to 
borrow  for  that  purpose.  And  the  Metro- 
politan Bank  is  in  the  same  position.  The 
judgment  against  the  respondent  Cory 
must  indeed,  in  accordance  with  the  pre- 
cedents, be  expressed  to  be  without  preju- 
dice to  any  right  of  the  respondent  to 
recover  from  the  shareholders  individually 
the  amount  of  capital  improperly  paid  to 
them ;  but  in  this  case  at  any  rate  the 
expi-ession  seems  to  be  a  mere  formality. 
The  respondent  Cory  in  an  action  against 
a  shareholder  would  be  met,  amongst 
other  defences,  by  his  own  representation 
which  entitled  the  shareholder  to  receive 
and  spend  the  money  as  income  derived 
from  profits. 

The  next  claim  to  be  considered  is  the 
claim  for  repayment  of  money  alleged  to 
have  been  improperly  advanced  to 
customers  of  the  bank.  It  is  contended 
that  the  respondent  ought  to  be  held 
responsible  for  the  losses  on  several  large 
accounte  which  were  certainly  known  by 
him  and  his  co- directors  to  be  bad  or 
doubtful,  and  which  have  turned  out  to 
be  almost  wholly  bad,  but  which  were 
continued  from  year  to  year,  and  even 
allowed  to  be  increased  without  proper 
security.  The  principal  of  these  are 
accounts  under  the  names  of  Page, 
Murphy,  Humby,  Davies,  Jones,  and  the 
Aberdulais  Company.  The  total  amount 
claimed  to  the  end  of  1890  in  this  respect 
is  over  43,000/.,  which,  however,  includes 
about  3,000^.  advanced  for  the  most  part 
before  the  respondent  was  a  director  at 
all.  All  these  accounts  were  repeatedly 
the  subject  of  special  reports  and  discus- 
sions at  the  board,  and  it  cannot  be  said, 
on  the  one  hand,  that  the  directors,  in- 
cluding the  respondent,  were  not  fully 
aware  of  their  character ;  or,  on  the  other 
hand,  that  there  was  any  neglect  to  con- 
sider them.  There  is  no  specific  sugges- 
tion of  interest  or  fraud  or  bad  motive 
in  the  respondent  in  relation  to  that.    I 


think  it  would  be  impossible  for  me  on 
these  mateiials  to  hold  the  directors  re- 
sponsible. They  may  have  acted  with 
folly  and  imprudence,  but  they  seemed  to 
have  used  their  judgment,  such  as  it  was, 
and  so  far  as  I  can  see,  honestly  in  this 
respect,  until  the  end  of  1890,  and  I  think 
that  the  observations  of  Sir  George  Jessel, 
M.R.,  in  Forest  of  Dean  Coal-Mining  Co,^ 
In  re  [l878],*  have  great  weight  in  a 
matter  of  this  kind.  He  there  points  out 
that  "  the  customers  of  a  trading  partner- 
ship are  very  often  allowed  time,  because 
the  partners  may  think  that,  if  they  do 
not  allow  them  time,  they  will  drive  the 
customers  into  bankruptcy,  and  so  suflfer 
a  greater  loss  than  by  giving  them  time ; 
indeed  they  not  only  very  often  give 
them  time,  but  they  lend  them  money  or 
sell  them  goods  in  the  hope  that  better 
times  may  come  and  enable  them  to  pay 
their  debts.  Again,  it  may  very  often  be 
most  injurious  to  the  trading  concern  to 
sue  some  of  their  debtors  after  the  first 
few  losses,  because  driving  some  of  their 
debtors  into  bankruptey  might  be  very 
injurious  to  the  ti-ade,  more  so,  in  fact, 
than  the  chance  of  suffering  a  loss  by 
letting  them  go  on  without  taking  action 
against  them,^  and  so  on.  A  different 
conclusion  might  in  the  present  case  have 
been  proper  if  the  respondent  had  been  a 
party  to  the  advances  of  money  in  1891, 
and  even  in  respect  of  those  made  in  pre- 
vious years  the  case  would  have  been  of 
a  different  kind  if  all  the  statements 
made  in  the  complainant's  affidavits  had 
been  founded  on  evidence ;  but  in  this, 
as  in  other  cases,  it  is  necessary  to 
distinguish  the  matters  which  are  really 
proved  from  the  mere  inferences  of  facts 
which  are  drawn  by  the  deponents,  or 
statements  which  are  put  forward  as 
statements  of  facts,  but  of  facts  not  within 
the  deponent's  knowledge,  nor  established 
by  the  books  and  accounts  of  the  bank,  or 
other  admissible  evidence.  Lastly,  this 
second  claim  is  really  a  partial  alternative 
to  the  claim  for  recovery  of  capital  paid 
away  in  dividends,  and  the  subject  of  it 
has  already  been  allowed  for  under  that 
head  as  part  of  the  bad  debts.  The 
respondent  ought  not  to  be  made  to  pay 
twice  in  respect  of  the  same  matter. 
(8)  10  Ch.  D.  450,  452. 
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There  remains  the  third  claim  in  re- 
spect of  advances  made  to  directors  with- 
out security.  [His  Lordship  referred  to 
article  98  (e)  of  the  articles  of  association, 
and  continued :]  There  is  no  doubt  that 
very  large  advances  were  made  to  directors 
on  insufdcient  security,  and  a  great  part 
of  them  were  made  on  no  security  except 
the  bank's  lien  under  the  15th  article  of 
association  on  shares  held  by  the  directors. 
Here,  again,  there  would  have  been  a 
very  strong  case  if  the  respondent  had 
been  a  party  to  the  advances  made  in 
1891.  But  down  to  the  end  of  1890  I 
think  there  was  no  reason  to  doubt  the 
solvency  of  F.  R.  Crawshay,  to  whom  the 
largest  sums  were  advanced,  or  that  his 
shares  were  then  practically  a  sufficient 
security.  The  liquidator  assumes  that 
as  a  matter  of  law  the  lien  cannot  be 
security  within  the  meaning  of  the  98th 
article.  I  cannot  take  that  view  as  a 
matter  of  law.  It  seems  to  me  that 
"  security "  in  that  article  ought  to  be 
held  to  include  whatever  a  banker  would 
ordinarily  accept  as  security,  and  I  have 
no  evidence  to  shew  that  such  a  lien 
would  not  be  so  accepted,  subject  of  course 
to  considerations  of  amount  and  margin. 
Down  to  the  end  of  1890  F.  R.  Crawshay 
held  shares  of  a  market  value  considerably 
exceeding  the  total  of  the  advances  made 
either  to  him  or  to  the  firms  in  which  he 
was  interested,  and  he  had  deposited 
some  other  security  which  no  doubt  has 
turned  out  to  be  worthless,  but  may  at 
the  time  have  appeared  to  be  of  value. 
Further  difficulties  are  that  the  evidence 
does  not  enable  me  to  determine  how  far 
advances  made  to  firms  or  works  in  which 
F.  R.  Crawshay  was  interested  can  pro- 
perly be  treated  as  advances  made  to  him 
personally,  or  what  portions  of  the  ad- 
vances made  to  him  personally  in  1889 
were  made  after  June  14,  1889,  so  as  to 
be  excepted  from  the  defence  of  the 
Statute  of  Limitations.  I  see  no  evidence 
of  fraud  in  relation  to  him  such  as  would 
exclude  the  operation  of  the  statute, 
mless  indeed,  on  the  true  construction  of 
the  98th  article,  the  lien  could  not  in 
point  of  law  be  a  security.  In  that  view 
it  might  have  been  argued  that  a  deli- 
berate disregard  of  the  express  provision 
of  the  trust  amounted  to  fraud,  or  must 


be  treated  as  equivalent  to  fraud,  but  iD 
the  view  which  I  take  of  that  article  this 
question  does  not  arise.  There  ar» 
similar  difficulties  in  the  case  of  the  ad- 
vances made  to  Howell  and  T.  Cory. 
They  both  held  shares  in  the  bank,  but^ 
to  what  amount  or  value  the  evidence- 
does  not  clearly  shew,  though  it  was 
stated  that  at  the  end  of  1890  Howell 
held  shares  of  a  greater  market  value 
than  the  amount  of  his  debt.  It  was  not 
shewn  how  far  the  advances  were  to  them 
personally,  or  were  for  or  on  the  credit  ot 
firms  and  works  in  which  they  were 
interested,  nor  how  far  the  advances 
made  in  1889  are  affected  by  the  Statute- 
of  Limitations.  In  the  ca.ses  of  Howell 
and  T.  Cory  the  liquidator  may,  if  he 
thinks  it  worth  while,  have  a  further 
enquiry  on  these  points;  but  the  case 
ought  to  have  been  made  complete  in  the 
first  instance,  and  any  further  enquiry 
must  be  at  his  peril  as  to  costs. 

The  order  will  at  present  be  simply  a 
judgment  for  37,000Z.  and  interest  at  5  per 
cent.  fi*om  the  dates  of  the  payment  of  the 
dividends  in  1887,  1888,  1889,  and  1890^ 
and  the  costs  of  the  summons.  Then,  iT 
the  liquidator  cares,  after  consideration,, 
to  take  an  order  for  further  enquiry  as 
to  those  comparatively  smaU  matters  of 
Howell  and  Cory  at  the  end  of  1889  and 
1890,  he  will  do  that  at  his  perO. 

Feb.  27,  1899.— In  settling  the  order  a 
question  arose  whether  Cory  was  entitled 
to  deduct  income  tax  from  the  sums 
ordered  to  be  paid  by  him  by  way  of 
interest  on  the  37,000/.,  and  the  matter 
was  now  mentioned  to  the  Court. 

A,  R.  Ingpen,  for  the  liquidator,  referred 
to  section  40  of  the  Income  Tax  Act,  1853. 

G.  F,  Hart,  for  Cory. — The  case  comes 
within  section  40  as  arising  out  of  a  con- 
tractual obligation  on  the  part  of  Cory. 
It  is  customary  in  orders  of  this  kind  to 
allow  income  tax  to  be  deducted  from  the^ 
amount  of  interest  payable — see  Forms  631 
and  635a  in  Palmer's  Company  Precedents^ 
Part  II.  (7th  ed.),  pp.  546  and  549. 

Sheldon,  for  the  Metropolitan  Bank  of 
England  and  Wales. 

Wright,  J. — I  do  not  see  my  way  to 
allowing  Cory  to  deduct  the  income  tax 
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as  asked.  In  this  case  he  must  be  re^rded 
as  having  fraudulently  paid  away  37,000Z. 
of  the  company's  moneys.  The  company 
has  therefore  suffered  damage  to  that 
amount  and  interest  thereon  at  5  per 
cent,  per  annum,  and  its  liquidator  is 
consequently  entitled  to  recover  back  the 
37,000Z.  and  interest  by  way  of  damages. 
These  damages  ought  not,  in  my  judg- 
ment, to  be  reduced  at  the  expense  of  the 
liquidator  by  deducting  therefrom  the 
amount  of  the  income  tax. 

John  Cory  appealed  from  the  decision 
of  December  7,  1898,  so  fiir  as  it  declared 
him  liable  to  make  good  37,000Z.  and  in- 
terest in  respect  of  dividends.  The  liqui- 
dator also  appealed,  and  by  his  notice 
asked  for  an  order,  in  effect,  in  the  terms 
of  the  summons. 

Sir  E,  Clarke,  Q,C.,  Swinfen  Eady,  Q.C, 
O.  F,  Hart,  and  Nepean,  for  Cory. — The 
liquidator  has  no  right  to  take  these  pro- 
oe^ings.  He  can  only  claim  payment  of 
this  money  for  the  benefit  of  creditors  of 
the  company.  All  the  creditors  have  been 
already  paid,  or  their  claims  provided  for, 
so  there  is  nothing  to  support  his  claim. 
These  proceedings  are  really  taken  in 
the  interests  of  the  shareholders  of  the 
National  Bank.  They  are  the  very  per- 
sons who  have  received  the  capital  alleged 
to  have  been  improperly  paid  as  dividends, 
and  such  an  action  cannot  be  maintained 
by  them.  They  cannot  have  over  again 
as  capital  what  they  have  already  had  as 
dividends — Turqtmnd  v.  Marshallfi  The 
fact  that  the  liquidator  refuses  to  make  a 
call  does  not  give  him  a  right  to  take  these 
proceedings.  Where  there  are  no  creditors, 
a  liquidator  cannot  sue  as  long  as  there  is 
uncalled  capital  available.  The  right  to 
make  calls  has  not  been  sold  to  the 
Metropolitan  Bank.  The  distinction  be- 
4;ween  the  present  case  and  Exchange 
Banking  Co,,  In  re;  Flitcrqft'a  Case^  is 
that  in  the  latter  there  were  creditors  of 
the  company.  This  is  not  the  case  of  a 
going  company,  nor  of  a  general  winding- 
up;  but  the  Metropolitan  Bank  is  the 
only  creditor,  and  the  exact  amount  of 
the  clainis  is  ascertained.  This  is  a 
purely  shareholders'  winding-up,  and  the 
assets  will  be  divided  amongst  the  share- 


holders. There  is  no  direct  authority  that, 
in  such  a  case  as  that,  dividends  improperly 
paid  out  of  capital  can  be  ordered  to  be 
repaid.  Moxham  v.  ChrarU  [l899]  ®  is  in 
favour  of  the  opposite  view. 

[LiNDLEY,  M.R. — ^The  shareholders  will 
say  that  they  have  not  had  capital,  but 
dividends,  and  they  were  so  told  by  the 
directors.] 

If  such  a  claim  as  this  could  be  sus- 
tained, one  would  have  expected  to  find 
the  books  full  of  such  cases.  It  would 
seem  from  National  Funds  Assurance  Co,^ 
In  re  [iSTS],*^  that  such  a  claim  could 
not  be  maintained. 

Affcer  a  winding-up,  and  the  payment 
of  the  creditors,  the  directors  become 
trustees  for  the  individual  shareholders. 
The  National  Bank  agreed  to  sell  all  its 
assets  to  the  Metropolitan  Bank.  That 
means  its  banking  assets  and  goodwill  as 
a  going  concern.  It  does  not  mean  the 
liability  of  the  directors  for  any  errors  on 
their  part  which  might  be  found  out  on 
investigation.  The  Metropolitan  Bank, 
therefore,  have  no  claim  against  Cory. 

Assuming  that  the  liquidator  has  a 
right  to  sue,  he  must  shew  that  dividends 
have  been  paid  out  of  capital,  but  in  fact 
they  have  not. 

The  accounts  do  not  shew  that  there 
were  not  sufficient  profits  made  in  the 
years  in  question.  Directors  are  not 
obliged  to  make  good  in  each  year  the 
losses  which  have  occurred  in  that  year. 
The  losses  were  made  on  capital  account, 
and  should  be  charged  to  that  account — 
Lee  V.  Neucliatel  Asphalte  Co}  and  Vern^ 
V.  General  and  Commercial  Investment 
Tnist?  Therefore,  it  was  not  necessary 
in  each  year  to  deduct  from  profits  the 
amount  of  the  bad  debts  made  in  that 
year  or  in  previous  years.  Capital  is  not 
written  up  or  written  down  every  year  ; 
it  is  taken  as  it  stands.  If  new  shares 
are  issued  at  a  premium,  that  premium  is 
entered  as  profit  in  the  profit  and  loss 
account,  it  is  not  treated  as  capital. 
Everything  except  the  nominal  capital 
can  be  divided  as  dividends.  There  is  no 
obligation  to  keep  up  the  value  of  the 
nominal    capital  —  Trevor    v.    Whitworth 

(9)  68  L.  J.  Q.B.  283 ;  [1899]  1  Q.B.  480. 
(10)  48  L.  J.  Ch.  163 ;  10  Ch.  D.  118. 
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[l887j  ^*  and  Guinneaa  v.  Land  Corpora- 
tion of  Ireland  [1882].** 

[LiNDLBY,  M.R.,  referred  to  Mercantile 
Trading  Co,,  In  re ;  Stringer's  Case 
[l869]J^] 

The  reason  why  capital  cannot  be 
distributed  is  that  it  has  been  held  out 
as  such  to  the  public — Dent  v.  London 
Tramtoays  Co.  [1880].^*  In  the  profit 
and  loss  account  of  each  year  the  loss 
of  capital  on  previous  years  need  not 
be  taken  into  account.  In  each  of  these 
years  large  sums  were  added  to  the 
reserve  fund,  and  that  ought  to  have 
been  put  against  the  bad  debts — Wilmer 
v.  MoNarnara  <L'  Co.,  Lim,  [l895].^*  Im- 
proper advances  ought  not  to  have  been 
treated  as  losses  of  capital.  Even  if  there 
has  been  any  misfeasance  Cory  knew 
nothing  about  it.  He  was  misled  by  the 
manager,  and  it  was  not  possible  or 
necessary  for  him  to  look  into  every 
detail  himself.  Therefore,  he  was  not 
guilty  of  any  fraud  which  would  deprive 
him  of  the  benefit  of  the  Statute  of 
Limitations  as  applied  by  the  Trustee  Act, 
1888.  Even  if  as  agent  of  the  company 
he  knowingly  paid  away  the  company's 
money  it  was  not  fraud,  though  it  may 
have  been  a  breach  of  trust.  Payment  to 
shareholders  of  part  of  their  own  capital 
cannot  be  fraud — Lands  Allotment  Co.,  In 
re,^  There  has  been  no  wilful  default  as 
defined  in  Young  ^  Harston^s  Contract, 
In  re  [l885].*®  Directors  are  not  liable 
for  mistakes  unless  it  is  proved  that  they 
knew  they  were  doing  wrong.  Negligence 
is  not  enough. 

Cory  is  not  liable  for  the  dividend 
declared  in  January,  1891.  He  had 
resigned  before  that  date.  It  is  true 
that  his  name  still  appeared  as  director, 
but  that  was  without  his  sanction,  and  he 
cannot  be  liable  because  other  persons 
represented  that  he  was  still  a  director. 

[BoHER,  L.J. — If  he  resigned  privately 
and  allowed  the  other  directors  to  make 
in  his  name  the  statement  that  there  were 
profits,  and  to  recommend  a  dividend,  is 

(11)  57  L.  J.  Ch.  28 ;  12  App.  Cas.  409. 

(12)  52  L.  .T.  Ch.  177;  22  Ch.  D.  349. 

(13)  38  L.  J.  Ch.  698  ;  L.  R.  4  Ch.  475. 

(14)  50  L.  J.  Ch.  190;  16  Ch.  D.  344. 

(15)  64  L.  J.  Ch.  516;  [1895]  2  Ch.  245. 

(16)  31  Ch.  D.  168,  175. 


he  in  a  better  position  than  if  he  had 
actually  been  a  durector  ?] 

The  claim  made  against  him  is  for 
diverting  from  the  company  the  funds  of 
the  company;  but  when  that  was  done 
he  was  not  there.  He  is  not  estopped 
from  saying  that.  There  is  no  such  thing 
as  estoppel  in  cases  of  fraud,  or  liability  by 
estoppel. 

[LiNDLEY.  M.R. — He  had  only  sent  in 
his  resignation.  It  was  not  to  be  acted 
upon  at  once.] 

Even  if  he  is  estopped  from  saying  that 
he  was  not  a  director,  he  is  not  estopped 
from  saying  that  he  was  not  present  and 
did  not  concur  in  the  proceedings. 

[RoMEB,  L.J.,  referred  to  Piokard  v. 
Sears  [i837].»7] 

He  was  not  a  party  to  the  act  com- 
plained of,  and  he  would  not  be  liable 
even  if  he  were  a  director.  Article  84  is 
conclusive  on  this  point.  There  is  no 
evidence  that  he  knew  of  or  authorised 
the  report,  although  it  was  sent  out  with 
his  name  on  it.  The  directors  ought  to 
have  explained  that  he  had  resigned,  and 
their  omission  to  do  so  does  not  make  him 
liable.  An  innocent  director  is  not 
estopped  from  denying  his  responsibility 
for  reports  signed  **  by  order  of  the  dir^- 
tors  *' — Denham  d;  Co.,  In  re  [l883].**  He 
is  in  exactly  the  same  position  as  any 
other  shareholder.  Where  the  auditors 
and  proper  officials  have  passed  the 
accounts,  directors  will  not  be  personally 
liable  in  the  absence  of  fraud  or  gross 
negligence — Rance^s  Case  [l87o].*®  In 
Kingston  Cotton  Mill  Co.  {N'o.  2),  In  re 
[1896],*°  Vaughan  Williams,  J.,  held  the 
auditors  liable  but  the  directors  not  liable 
for  an  improper  balance-sheet.  In  the 
Court  of  Appeal  the  auditors  were  held 
not  liable. 

As  to  interest  at  5  per  cent,  allowed 
by  Wright,  J.,  no  interest  ought  to  be 
allowed.  Cory  has  not  had  the  money, 
and  the  shareholders  have  lost  nothing. 

Warmington,  Q.C.,  Buckley,  Q.C.,A.  H. 
Ingpen,  and  S.  T.  Evans,  for  the  liqui- 
dator.— The  question  is  really  one  of  fact. 

(17)  6  Ad.  &.  E.  469. 
(18;  25  Ch.  D.  752. 

(19)  40  L.  J.  Ch.  277  ;  L.  R.  6  Ch.  104. 

(20)  65  L.  J.  Ch.  210,  673  ;  [1896]  I  Ch.331; 
2  Ch.  279. 
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Cory  was  a  director  of  the  bank,  and  a 
man  of  business  knowledge  and  reputa- 
tion, not  a  mere  country  gentleman,  as 
the  director  was  in  Denham  d:  Co.,,  In  r«.*® 
He  ought  to  have  known  that  bad  debts 
should  not  be  treated  as  good.  A  bank 
cannot  treat  the  accounts  of  one  year  as 
distinct  from  other  years. 

It  is  said  that  the  money,  if  recovered 
here,  cannot  go  to  the  benefit  of  the 
shareholders  of  the  company  who  have 
received  the  sums  improperly  paid,  but  it 
will  give  relief  to  the  contributories.  A 
company  is  the  creation  of  Act  of  Parlia- 
ment, and  its  officers  have  statutory 
duties  imposed  on  them.  A  release  or 
waiver  by  the  shareholders  is  no  answer 
to  such  a  claim  as  this.  This  is  not  an 
unincorporated  society,  as  was  the  case  in 
Turqtmnd  v.  MarekaU.^  The  liquidator 
would  recover  the  sum  claimed  as  an 
asset  for  the  benefit  of  the  company.  The 
Court  cannot  go  behind  the  corporation — 
Salomon  v.  Salomon  d;  Co,  [l896]  **  and 
Welton  V.  Saffery  [l897]."  The  liquidator 
is  bound  to  get  in  all  the  assets  of  the 
company,  and  it  is  no  answer  to  say  that 
the  amount  when  recovered  will  become 
distributable  amongst  persons  of  whom 
the  director  is  one — New  Sombrero  Phos- 
phate Co,  V.  Erlanger  [i877,  ISTSV^  and 
Fhosphaie  Sewage  Co.  Y.Hartmont  [1877]  ^"^ 
— or  that  the  payments  were  made  with  the 
consent  of  the  shareholders  for  the  time 
being.  Moxham  v.  Grant  ^  and  the  dicta 
of  Cotton,  L.J.,  in  Exchange  Banking  Co., 
In  re ;  Flitcroft'a  Case,''  are  not  authori- 
ties to  the  contrary. 

The  contention  that  the  loss  on  re- 
venue account  is  not  to  be  carried  forward 
from  year  to  year  for  the  purpose  of 
deciding  whether  dividends  have  been 
paid  out  of  capital  is  unsound  as  a  general 
proposition — Henry  v.  GrrecU  Northern 
Railway  [l857] '^  and  Webb  v.  Earle 
[l875]  ^® — ^and,so  far  as  circulating  capital 
is  concerned,  is  opposed  to  the  provisions 
of  the  Companies  Acts.      It  is  otherwise, 

(21)  68  L.  J.  Ch.  35;  [1897]  A.C.  22. 

(22)  G6  L.  J.  Ch.  362 ;  [1897]  A.C.  299. 

(23)  46  L.  J.  Ch.  425,  437  ;  5  Ch.  D.  73,  113  ; 
48  L.  J.  Ch.  73 ;  3  App.  Cas.  1218. 

(24)  46  L.  J.  Ch.  661 :  5  Ch.  D.  394. 

(25)  27  L.  J.  Ch.  1 ;  1  De  G.  &  J.  606. 

(26)  44  L.  J.  Ch.  608 ;  L.  R.  20  Eq.  ££6, 


no  doubt,  as  to  fixed  capital,  where  the 
memorandum  gives  power  to  invest  in  a 
wasting  security,  as  in  Lee  v.  Neuchaiel 
AephcUie  Co.,^  Vemer  v.  General  and 
Commercial  Investment  Tnist,^  Wilmer  v. 
McNamara,^^  and  Kingston  Cotton  Mill 
Co.^  In  re  {No.  2)  ^® ;  but  the  principle  of 
these  decisions  does  not  apply  to  circulating 
capital — National  Funds,  In  re,*®  Damson 
v.  Gillies  [1879],^^  and  Dent  v.  London 
Tramways  Co.^^  On  any  other  hypothesis 
the  Companies  Act,  1877  (40  &  41  Vict. 
c.  26),  which  was  passed  to  meet  the 
decision  in  Ebhw  Vale  Steel,  Iron,  and 
Cool  Co.,  In  re  [l877],^*  was  unnecessary. 
The  distinction  between  fixed  and  circu- 
lating capital  for  this  purpose  is  pointed 
out  by  the  Master  of  the  Rolls  in  Lee  v. 
Neuchoitd  Asphalts  Co.,^  and  by  Chitty,  J., 
in  Lvbbock  v.  British  Bank  of  South 
America  [1892].^^ 

So  far  the  question  is  one  of  uUra  vires 
in  the  strict  sense  of  the  term.  The 
next  point  is  as  to  the  director's  personal 
responsibility  for  the  %dtra  vires  act.  If 
a  director  has  fairly  exercised  his  judg- 
ment, after  proper  investigation,  he 
would  not  be  liable  for  a  mistaken  con- 
clusion, even  though  in  fact  the  dividends 
came  out  of  capital — Mercantile  Trading 
Co.,  In  re;  Stringer's  Case  *^;  nor  would 
he  if  he  is  deceived  by  those  whom  he 
was  entitled  to  trust,  and  so  led  into 
doing  what  was  improper — Deriham  dj 
Co.,  In  re.^^  But  if  he  makes  no  proper 
investigation,  then  the  burthen  is  thrown 
on  him  to  shew  that  the  dividend  was 
fairly  paid  out  of  profits — County  Marine 
Inswravjcc  Co.^  In  re  ;  Rance^s  Case,^^  and 
Leeds  Estate^  Building,  and  Investment  Co. 
V.  Sliepherd.^  He  cannot  be  heard  to  say 
that  he  acted  bona  fide — National  Funds 
Assurance  Co.,  In  re,^^  and  Sharpe^  In  re; 
Masonic  and  General  Life  Assuran^ce  Co, 
V.  Sharpe  [l89l]^®;  but  it  is  not  neces- 
sary to  prove  fraud  in  order  to  recover 
dividends  paid  out  of  capital — Oxford 
Benefit  Building  and  Investment  Society, 
In  re  [isse].^^  A  director  must  act  with 
reasonable    diligence    and    care    in    the 

(27)  50  L.  J.  Ch.  19271 ;  16  Ch.  D.  U7n. 

(28)  46  L.  J.  Ch.  241 ;  4  Ch.  D.  827. 

(29)  61  L.  J.  Ch.  498;  [1892]  2  Ch.  198. 

(30)  61  L.  J.  Ch.  193;  [18921  1  Ch.  154. 

(31)  56  L.  J.  Ch.  98;  35  Ch.  D.  502. 
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conduct  of  the  bosiness  of  the  company,  and 
if  he  Ranctions  the  payment  of  a  dividend 
which  he  could  not  reasonably  or  properly 
have  believed  to  have  been  earned,  he 
will     be     held     liable — MarzeU€s    Gate 

[IloMER,  L.J.,  referred  to  Lagunas 
XUraU  Co.  v.  Lagunag  Syndicate  [l899].^J 

The  auditors  had  not  the  proper  ma- 
terials before  them  to  enable  them  to 
make  a  proper  estimate  and  audit — 
namely,  the  accounts  at  the  branches. 
Therefore  their  certificates  at  the  foot  of 
the  accounts  cannot  be  read  as  shewing 
that  in  their  opinion  the  affairs  of  the 
bank  were  in  a  sound  condition.  More- 
over, the  letters  of  the  auditors  shew  that 
they  had  doubts  on  the  subject,  and  these 
letters  were  laid  before  the  board.  The 
shareholders  were,  under  article  107,  not 
able  to  see  the  documents,  and  were 
bound  to  trust  to  the  directors. 

[RoMER,  L.J. — Is  it  the  duty  of  the 
directors  to  look  at  all  the  accounts  ?] 

No.  They  only  have  a  general  control. 
They  had  the  weekly  states  from  the 
branches,  and  it  was  their  duty  to  look 
into  them  from  time  to  time  to  see 
whether  the  business  of  the  branches  was 
being  properly  conducted. 

As  regards  the  premiums  on  shares 
issued  at  a  premium,  these  should  have 
1)een  carried  to  capital  account ;  but,  even 
supposing  they  were  properly  carried  to 
profit  and  loss  account,  on  the  figures 
that  would  not  help  the  directors. 

Cory's  liability  is  not  to  be  limited  to 
December  18, 1890,  the  date  of  his  alleged 
retirement,  since  there  was  no  genuine 
acceptance  of  his  retirement  according  to 
the  articles  of  association. 

The  directors  acted  beyond  their  powers 
in  making  advances  to  directors  without 
security  other  than  the  general  lien  con- 
ferred by  article  15.  This  is  the  effect  of 
article  98.  In  the  matter  of  advances 
the  directors  have  not  acted  with  that 
fulness  of  care  and  skill  that  they  ought, 
and  are  liable  for  any  loss  in  consequence 
thereof. 

[LiNDLEY,  M.R. — Does  not  the  Limita- 
tion Act  apply  ]] 

As  regards  the  advances,  not  if  the 

(32)  28  W.  R.  541. 

15  Times  L.B.  436. 


directors  acted  in  willal  disr^;ard  oftbe 
articles. 

It  may  be  a  question  whether  it  ooold 
be  of  any  avail  to  the  directors  as  be- 
tween them  and  the  shareholders  in  this 
case  at  all,  where  they  are  charged  with 
acting  tJtra  viret.  There  is  nothing  in 
Larhds  AUoitnent  Co.,  In  re^^  to  shew  that 
it  could. 

At  any  rate,  fraud  will  take  a  case  oat 
of  the  statute,  and  there  has  been  legal 
fraud  here.  It  is  fraud  if  a  man  says 
what  he  knows  to  be  untrue,  and  it  is 
equally  fraud  if  a  man  makes  an  untrue 
statement  as  to  which  he  has  no  real 
belief  as  to  its  truth  or  not — Smiih  t. 
Chadwick  [l884]**  and  Derry  v.  Peek 
[1889].**  Tne  company  would  never  have 
sanctioned  the  payment  of  the  dividends 
if  they  had  known  the  fiicts,  which  were 
never  communicated  to  them. 

Sheldon,  for  the  Metropolitan  Bank. 

[LiNDLEY,  M.R. — We  are  satisfied  that 
the  charge  of  fraud  fails,  and  that  the 
Limitation  Act  applies,  though  that  will 
not  avail  Cory  as  to  money  which  he  him- 
self received.  We  are  also  satisfied  that 
he  is  not  liable  for  the  balance-sheet 
issued  after  he  had  retired.  On  those 
points,  therefore,  we  do  not  want  to  hear 
any  reply.] 

Sir  E.  Clarke,  Q.C.,m  reply,  in  addition 
to  cases  cited  in  the  argument,  referred  to 
EveriU  v.   Automatic  Weighing  Machine 

Co.  [1892].3C 

Cur,  adv.  vuU. 

Aug.  2, 1899. — Lindley,  M.R.,  read  the 
judgment  of  the  Court,  and  having  re- 
ferred to  the  notices  of  appeal,  continued : 
The  appeal  and  cross-appeal  require  the 
Court  to  examine  into  Mr.  John  Cory's 
conduct  as  a  director  of  this  company  from 
the  time  when  he  became  a  director  in 
1 884  until  he  ceased  to  be  so  in  December, 
1890,  or  even  later,  if  the  liquidator  is 
correct.  The  order  under  review  was 
made  on  a  summons  issued  under 
section  10  of  the  Companies  (Winding-up) 
Act,  1890,  on  June  14,  1895,  a  date 
which  is  material,  having  regard  to  the 
Statute    of  Limitations,  on  which  Cory 

(34)  63  L.  J.  Ch.  873  ;  9  App.  Cas.  187. 

(35)  68  L.  J.  Ch.  864 ;  14  App.  Cas.  337. 
(86)  62  L.  J.  Ch.  241 ;  [1892]  3  Ch.  606. 
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relies  as  a  defence  to  the  gi^eater  part  of 
the  demands  made  against  him.  It  will 
be  convenient  to  consider  his  appeal  first. 
This  raises  the  question  whether  the  funds 
of  the  company  have  been  misapplied  in 
payment  of  dividends,  and,  if  they  have, 
then  whether  Cory  is  liable  for  that  mis- 
application. Before  examining  the  con- 
troverted facts,  and  discussing  the  legal 
questions  which  arise,  it  is  desirable  to 
state  shortly  the  history  of  the  company, 
and  how  the  present  controversy  has 
arisen.  [His  Lordship  referred  to  the 
facts  and  the  articles  above  referred  to, 
observing  that  the  sum  required  to  make 
up  the  deficiency  in  the  assets  of  the 
National  Bank  could  be  easily  raised  by  a 
call  on  the  shareholders,  but  they  naturally 
objected  to  that  if  the  money  could  be 
obtained  from  other  sources.  He  also 
observed  that  the  Court  could  not  go  so 
far  as  Mr.  Justice  Wright  in  regarding 
the  evidence  of  Cory  as  an  admission  by 
him  of  a  total  abnegation  of  the  use 
of  his  £EU}ulties,  and  of  an  entire 
neglect  of  his  duties.  He  continued :] 
There  can  be  no  doubt  that  the  share- 
holders were  grievously  deceived  by  the 
reports  and  balance-sheets  laid  before 
them;  and  no  one  can  be  surprised  at 
their  anger  with  their  directors,  and 
especially  with  the  chairman  and  general 
manager,  both  of  whom  have  been  crimi- 
nally prosecuted  and  convicted  for  their 
fraudulent  conduct.  Cory's  answer,  how- 
ever, to  the  attempt  to  make  him  liable 
for  the  losses  sustained  and  dividends 
paid  whilst  he  was  a  director  is  that  he 
was  himself  as  much  deceived  as  the 
shareholders  by  the  chairman  and  man- 
ager,  and  that  he  was  not  guilty  of  any 
breach  of  his  duty  in  not  making  special 
investigation  when  he  had  no  reason  to 
suppose  that  anythibg  was  wrong.  Mr. 
Justice  Wright  has  come  to  the  conclu- 
sion that  Cory  was  not  only  negligent, 
but  fraudulent,  or,  at  all  events,  guilty  of 
misconduct  equivalent  to  fraud  as  regards 
its  legal  consequences.  The  learned  J  udge 
has  arrived  at  this  conclusion  from  the 
fact  that  in  their  reports  the  directors 
unjustifiably  stated  that  they  had  made 
provision  for  bad  and  doubtful  debts, 
whereas  they  had  not.  That  the  chair- 
man and  manager  knew  this  is  very  likely 
Vol.  68.— Chanc. 


true,  but  that  Cory  knew  it  is  quite 
another  matter.  The  table  of  bad  debts 
shews  that  sums  were  constantly  written 
off  for  bad  debts,  and  there  is  nothing  to 
justify  the  inference  that  Cory  knew  that 
these  sums  were  insufficient,  or  that  he 
did  not  honestly  believe  them  to  be  sufii- 
cient.  It  may  be  that  he  ought  to  have 
been  more  vigilant  than  he  was,  and  that 
he  should  not  have  trusted  his  brother 
and  Collins  so  much  as  he  did.  But 
negligence  is  one  thing,  fraud  is  another, 
and  we  are  quite  unable  to  adopt  Mr. 
Justice  Wright's  view  that  Cory  acted 
fraudulently  in  making  reports  to  the 
shareholders  and  laying  the  bilance- sheets 
before  them.  At  the  close  of  the  argu- 
ment for  the  liquidator  we  intimated  that, 
in  our  opinion,  the  charge  of  fraud  against 
Cory  failed,  and  further  study  of  the  evi- 
dence has  strengthened  this  conviction. 
This  is  not  only  a  very  important  matter 
to  him  as  regards  character,  but  to  a  great 
extent  it  relieves  him  from  responsibility 
from  anything  done  or  omitted  before 
June  14,  1889. 

Another  part  of  the  case  on  which  we 
are  unable  to  agree  with  Mr.  Justice 
Wright  relates  to  the  date  of  Cory's  retire- 
ment from  the  board.  There  can  be  no 
doubt  that  he  sent  in  a  letter  of  resigna- 
tion (although  it  was  not  produced),  and 
that  his  resignation  was  accepted  at  a 
meeting  of  directors  held  in  London  on 
December  18,  1890,  and  that  he  was 
informed  of  its  acceptance  on  Decem- 
ber 22,  1890.  There  can  also  be  no 
doubt  that  his  resignation  was  concealed 
from  the  shareholders  until  after  their 
meeting  on  January  21,  1891,  and  that, 
in  the  report  then  laid  before  the  share- 
holders, the  name  of  John  Cory  appeared 
as  a  director.  The  evidence  is  conflicting 
upon  the  question  whether  his  resignation 
was  or  was  not  mentioned  at  the  meeting. 
On  the  other  hand,  he  was  not  present  at 
it ;  he  swears  he  did  not  know  that  his 
name  still  appeared  as  a  director.  The 
learned  Judge  says  he  is  unable  to 
believe  that  Cory  did  not  know  that  his 
name  so  appeared,  and  in  the  view  of  the 
Court  below  he  improperly  allowed  his 
retirement  to  be  concealed  and  allowed 
himself  to  be  held  out  as  a  continuing 
director  and  as  concurring  in  the  report 
2Z 
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of  January,  1891,  which  the  learned  Judge 
holds  to  be  as  fraudulent  on  Cory's  part 
as  those  which  preceded  it.  We  cannot 
adopt  the  learned  Judge's  view  of  this 
pare  of  the  case.  We  are  satisfied  that 
Cory's  resignation  was  bona  fide  and  a 
fitct,  not  a  sham.  He  was  not  in  fact  a 
director  after  his  resignation  was  accepted. 
He  took  no  part  in  drawing  up  the  report 
nor  in  recommending  the  dividend  de- 
clared in  January,  1891.  Even  if  he 
received  the  reporb  before  the  meeting 
and  saw  his  name  as  a  director  and  did 
not  insist  that  his  name  should  be  struck 
out  or  that  his  resignation  should  be  men- 
tioned to  the  meeting  (and  the  case  against 
him  cannot  be  put  more  strongly  than 
this),  even  then  we  fail  to  see  how  such 
knowledge  and  omission  can,  without 
more,  make  him  liable  for  misapplying  the 
funds  of  the  company,  when  in  truth  he 
took  no  part  in  their  misapplication. 

With  these  preliminary  observations, 
we  pass  to  consider  Cory's  liability  in 
respect  of  the  dividends  declared  in  July 
and  December,  1889,  and  July,  1890. 
The  liquidator  has  taken  the  view  that 
the  dividends  declared  and  paid  by  the 
company  when  Cory  was  a  director  were 
all  paid  out  of  the  capital  of  the  company, 
and  the  evidence  adduced  by  the  liqui- 
dator is  directed  to  prove  that  such  was 
the  case.  But  when  this  evidence  is 
examined  it  seems  quite  plain  that  the 
dividends  were  not  in  fact  paid  out  of  any 
part  of  the  money  forming  the  paid-up 
nominal  capital  of  the  company,  but  were 
paid  notwithstanding  the  loss  of  such 
capital  and  without  making  it  good.  [His 
Lordship  referred  to  the  way  in  which 
the  accounts  were  made  up,  and  the  divi- 
dends paid  out  of  the  excess  of  annual 
receipts  over  outgoings  in  each  year, 
without  bringing  forward  losses  written 
oflf  in  previous  years,  and  continued :] 
The  effect  of  this  was  to  throw  all  bad 
debts  written  off,  and  not  provided  for  by 
an  increase  of  reserve  fund,  on  the  capital 
and  to  diminish  the  paid-up  capital  year 
by  year,  and  nevertheless  to  keep  pa3ring 
dividends  out  of  the  excess  of  the  annual 
receipts  over  the  annual  expenses.  It  is 
obvious  that  this  method  of  procedure,  if 
long  continued,  would  ultimately  exhaust 
the  paid-up  capital  of  the  company,  and 


the  first  disastrous  year  in  which  the 
current  outgoings  exceeded  the  current 
incomings  would  produce  great  embarrass- 
ments. Such  a  mode  of  dealing  with  the 
company's  assets,  however  reprehensible, 
must  nevertheless  not  be  confounded  with 
paying  dividends  out  of  the  paid-up 
capital  of  the  company.  The  paid-up 
capital  of  a  limited  company  cannot  be 
lawfully  returned  to  the  shareholders 
under  the  guise  of  dividends,  or  other- 
wise. Even  an  article  of  association 
authorising  the  payment  of  interest  to 
shareholders  on  the  amounts  paid  upon 
their  shares  cannot  authorise  a  payment 
of  such  interest  out  of  capital — ^see  Sharpe^ 
In  re;  Masonic <lcc,  Co.  v.  Sharpe}^  But 
paid-up  capital  which  is  lost  can  no  more 
be  applied  in  paying  dividends  than  in 
paying  debts.  Its  loss  renders  any  subse- 
quent application  of  it  impossible.  There 
was  no  such  dealing  with  the  paid-up 
capital  of  the  company  in  this  case  as  to 
amount  to  an  illegal  application  of  it. 
Farther,  it  is  not  possible  for  the  Court 
to  say  that  the  law  prohibits  a  limited 
company,  even  a  limited  banking  com- 
pany, from  paying  dividends  unless  its 
paid-up  capital  is  intact.  Suppose  a  heavy 
unexpected  loss  is  sustained.  It  must  be 
met  if  there  are  assets  to  meet  it  with. 
The  capital,  even  uncalled  capital,  must, 
if  necessary,  be  applied  to  meet  it.  Such 
an  application  of  capital  is  a  perfectly  legi- 
timate use  of  it.  There  is  no  law  which  in 
the  case  supposed  prevents  the  payment 
of  all  future  dividends  until  all  the 
capital  so  expended  is  made  good.  Many 
honest  and  prudent  men  of  business  would 
replace  a  large  loss  of  capital  by  degrees 
and  reduce  the  dividends,  but  not  stop 
them  entirely,  until  the  whole  loss  was 
made  good.  No  law  compels  them  to  pay 
none  at  all.  There  are  cases  in  which  no 
honest  competent  man  of  business  would 
think  of  charging  particular  debts  or  ex- 
penses to  capital.  We  are  certainly  not 
prepared  to  sanction  the  notion  that  all 
debts  incurred  in  carrying  on  a  business 
can  be  properly  permanently  charged  to 
capital,  and  that  the  excess  of  receipts 
over  the  other  outgoings  can  be  after- 
wards properly  divided  as  profit,  as  if 
there  had  been  no  previous  loss.  No 
honest  competent  man  engaged  in  trade 
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or  commerce  would  carry  on  business  on 
such  a  principle.  But,  excluding  cases  in 
which  every  one  can  see  that  a  particular 
debt  or  outlay  cannot  be  reasonably 
charged  to  capital,  it  may  be  safely  said 
that  what  losses  can  be  properly  charged 
to  capital  and  what  to  income  is  a  matter 
for  business  men  to  determine,  and  is 
often  a  matter  on  which  opinions  of 
honest  and  competent  men  differ — see 
Gregory  v.  Patc/iett  [l864].^'  There  is  no 
hard-and-&st  legal  rule  on  the  subject. 
There  can,  however,  be  no  doubt  that 
if  expenses  or  payments  are  obviously 
improperly  charged  to  capital,  and  are  so 
charged  simply  to  swell  the  apparent 
piY)fit8  and  to  make  it  appear  that  divi- 
dends may  be  properly  declared,  dividends 
declared  and  paid  under  such  circum- 
stances cannot  be  treated  as  legitimately 
paid  out  of  profits,  and  can  no  more  be 
justified  than  if  they  were  paid  out  of 
capital.  This  was  determined  in  Bloxam 
V.  Metropolitan  Railway  [ises],'*  and  has 
been  acted  upon  in  many  other  cases — 
for  example,  Rance'8  Case,^^  Oxford  Benefit 
Building  and  Investment  Society,  In  r«,^* 
Leeds  Estate  Co.  v.  Shepherd,^  and 
London  and  Geviei'al  Bank,  In  re  [l895].'^ 
It  would  seem  that  Sir  G.  Jessel  inclined 
to  the  opinion  that  a  limited  company 
could  not  pay  dividends  unless  its  paid-up 
capital  was  kept  up — Ehhw  Vale  Steel, 
Iron,  and  Coal  Co.,  In  re  ^® — but  no  deci- 
sion has  yet  gone  this  length,  and  it  has 
since  been  decided  that  dividends  may  be 
paid,  even  by  a  limited  company,  although 
its  nominal  capital  is  not  kept  up — 
Vemer  v.  General  and  Commercial  In- 
vestment Trust,^  and  the  earlier  case  of 
Lee  V.  Neuchatd  AsphdUe  Co}  What  was 
lost  there  was  fixed  capital,  and  it  is 
obvious  that  circulating  capital  or  any 
other  money  employed  in  earning  returns 
must  be  deducted  from  them  in  order  to 
ascertain  how  much  of  them  can  be  re- 
garded as  profit.  If  the  returns  do  not 
exceed  the  money  spent  in  procuring 
them  (whether  such  money  be  called 
circulating  capital  or  any  other  name) 
there  can  be  no  profits,  and  no  ingenious 

(37)  33  Beav.  596. 

(38)  L.  R.  3  Oh.  337,  350. 

(39)  64  L.  J.  Ch.  866,  879 ;  [1895]  2  Ch.  673, 
686. 


process  of  book-keeping  can  alter  the  fact. 
It  is  not  denied  in  this  case  that  the 
annual  receipts  did  exceed  the  annual 
outgoings,  and  the  dividends  having  been 
paid  out  of  the  excess,  the  allegation  that 
they  were  paid  out  of  capital  is  not  accu- 
rate. 

But,  as  already  pointed  out,  it  does  not 
at  all  follow  that  the  course  adopted  by 
the  directors,  in  declaring  dividends  year 
after  year  as  they  did,  was  legally  justifi- 
able. It  cannot  be  denied  that  the 
balance-sheets  and  profit  and  loss  accounts 
concealed  the  truth  (as  now  known)  from 
the  shareholders,  and  were,  as  it  now 
turns  out,  grievously  misleading.  The 
shareholders  were  never  told  that  the 
paid-up  capital  was  being  constantly 
diminished  by  bad  debts,  as  now  appears 
to  have  been  the  case.  The  shareholders 
were  told  every  year  that  proper  provision 
was  made  for  such  debts,  and  now  that 
the  case  has  been  thoroughly  investigated 
it  is  really  reduced  to  the  question 
whether  Cory  was  justified  in  making  the 
statements  he  did  and  in  dealing  as  he 
did  with  debts  which  have  now  been 
ascertained  to  be  bad.  It  is  easy  to  be 
wise  afler  the  event,  and  there  is  danger 
in  treating  a  director  as  knowing  years 
ago  what  now  appears  to  be  the  fact. 
But  it  is  the  duty  of  the  Court  to  examine 
the  state  of  things  as  they  appeared  to 
him  when  the  dividends  were  declared, 
and  to  determine  whether  he  was  justified 
in  what  he  did  by  what  he  knew  and 
ought  to  have  known.  What  he  ought 
to  have  known  is  as  important  as  what 
he  knew.  It  was  stated  in  a  judg- 
ment delivered  in  this  Court  a  few  weeks 
ago  in  Lagimas  Nitrate  Co,  v.  Lagunas 
Syndicate  ^^  that  if  directors  act  within 
their  powers,  if  they  act  with  such  care 
as  is  reasonably  to  be  expected  from  them 
having  regard  to  their  knowledge  and 
experience,  and  if  they  act  honestly  for 
the  benefit  of  the  company  they  represent, 
they  discharge  their  equitable  as  well  as 
their  legal  duty  to  that  company.  We 
believe  this  statement  of  the  law  to  be 
correct,  and  we  adopt  it  as  our  guide. 
It  has  been  shewn  that  in  this  case  the 
dividends  did  not,  in  fact,  come  out  of  the 
paid-up  capital  of  the  company.  Fraud 
is  not  established  against  Cory,  nor  is 
2z2 
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there  any  proof  that  he  was  acting  in  the 
interests  of  his  own  friends  or  of  himself 
and  not  bona  fide  with  a  view  to  the  in- 
terest of  the  National   Bank.     The   en- 
quiry, therefore,  so  far  as  he  is  concerned, 
is  reduced  to  the  representations  he  made 
as  to  the  position  of  the  company  and  to 
his  alleged  want  of  care  and  attention  to 
the  affairs  of  the  hank,  and  more  particu- 
larly to  his  omission  to  find  out  that  the 
manager   was    misleading  the  directors. 
In    Lagunaa    Nitrate    Co,     v.    Lagunaa 
Syndicate^^  it  was  said,  and  we  repeat, 
that  the  amount  of  care  to  be  taken  is 
difficult  to  define;  but  it  is  plain  that 
directors  are  not  liable  for  all  the  mistakes 
they  may  make,  although  if  they  had  taken 
more  care  they  might  have  avoided  them 
— Overend,  Gumey  dj  Co.  v.  Gibb  [iSTa]."*® 
Their  negligence  must  be  not  the  omis- 
sion to  take  all  possible  care ;  it  must  be 
much  more  blamable  than  that ;  it  must 
be  in  a  business  sense  culpable  or  gross. 
We  do  not  know  how  better  to  describe  it. 
Some   useful   observations  justifying  the 
expression    "  gross  negligence "   will    be 
found  in  Lord  Chelmsford's  judgment  in 
GMin  V,  McMidlen  [1869].'**     It  is  not, 
however,   necessary    to  enlarge   on   this 
subject.     The  care,  which  in  any  case  can 
"be  reasonably  expected  to  be  taken,  is, 
speaking  generally,  the  measui'e  of  the 
care  which  the  law  requires  to  be  taken 
where  there  is  no  contract  affecting  the 
question.     What  we  have  to  determine  is 
whether  Cory  was  justified  in  making  the 
statements    he    made,  and    whether  he 
could  be  reasonably  expected  to  find  out 
more  than  he  in   fact  knew.     Bad  and 
doubtful  debts  were  constantly  considered 
and  provided  for ;  some  being  written  off; 
some  by    setting  aside  reserve  capital ; 
12,000Z.  odd  were  written  off  before  1890, 
and  13,600^.  or  thereabouts  were  written 
off  in  that  year,  and  70,000^.  was  set  aside 
for  reserve  capital.     Such   matters  were 
considered  by  the  directors.     The  accusa- 
tion  is    that    they  did   not    do    enough 
in   this  way.     But  here  again,   even  if 
some  debts  known  to  the  manager  to  be 
bad  were  treated  as  good,  it  is  not  proved 
that  Cory  knew   this  or  had  reason  to 

(40)  42  L.  J.  Cb.  67 ;  L.  R.  5  H.L.  480. 

(41)  38  L.  J.  P.C.  25,  28;  L.  R.  2  P.O.  317, 
336. 


suspect  that  what  was  done  was  inade- 
quate. His  evidence  is  clear  that  he 
neither  knew  nor  suspected  that  such  was 
the  case,  and  that  he  really  believed  thai 
the  provision  was  ample.  The  same  ques- 
tion  arises.  Was  it  his  duty  to  test  th& 
accuracy  or  completeness  of  what  he  wa* 
told  by  the  general  manager  and  managing 
director )  This  is  a  question  on  which 
opinions  may  differ,  but  we  are  not  pre- 
pared to  say  that  he  failed  in  his  leg^ 
duty.  Business  cannot  be  carried  on  oi 
principles  of  distrust.  Men  in  responsible 
position  must  be  trusted  by  those  above- 
them  as  well  as  by  those  below  them  until 
there  is  reason  to  distrust  them.  We 
agree  that  care  and  prudence  do  not  in- 
volve distrust,  but  for  a  director  acting 
honestly  himself  to  be  held  legally  liable 
for  negligence  in  trusting  the  officers 
under  him  not  to  conceal  from  him  what 
they  ought  to  report  to  him  appears  to  us 
to  be  laying  too  heavy  a  burden  on  honest 
business  men.  But  this  is  the  whole  of 
Cory's  shortcoming  as  proved  by  the 
evidence.  Even  his  letter  of  January, 
1888,  on  which  Mr.  Justice  Wright 
placed  so  much  stress,  ceases  to  turn  the 
case  against  him  if  he  honestly  believed  it 
to  be  true  and  if  he  was  justified  as  a 
reasonably  careful  man  in  so  beheviog; 
and  we  cannot  say  that  he  was  not. 
Cases  such  as  these  are  always  cases  of 
degree.  In  Leeds  Estate  Co,  v.  Shepherd  * 
the  directors  trusted  their  manager  and 
were  held  liable.  They  did  not  take  the 
trouble  to  see  that  what  he  did  was  even 
apparently  what  he  ought  to  have  done- 
They  delegated  their  functions  to  him. 
The  case  of  Denham  d:  Co,,  In  re,^®  is 
more  like  the  present,  and  there  the 
director  was  held  not  liable. 

It  must  be  now  conceded  that  if  Cory 
had  himself  studied  the  weekly  states  and 
quarterly  returns  and  had  compared  those 
for  one  period  with  those  for  another, 
and  more  especially  if  he  had  seen  the 
letters  addressed  by  the  auditors  to  the 
directors,  he  would  have  been  put  upon 
enquiry  and  would  have  found  out,  if  he 
had  not  neglected  his  duty,  that  the 
affairs  of  the  bank  were  not  in  the 
flourishing  condition  which  he  believed 
them  to  be  in.  The  existence  of  the 
letters  written  by  the  auditors  and  accom- 
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panyifig  their  certificates  was  very  much 

relied  on  against  Cory.     Those  letters  are 

aot  produced.    They  were  never  found  by 

the  liquidator.     His  knowledge  of  them 

is  derived  from  copies  furnished  by  the 

auditors.       These     letters     warned     the 

directors  annually,  in  and  after  1884,  and 

especially  in  January,  1890,  that  there 

were  matters  which  required  investigation, 

and  if  Cory  had  known  or  suspected  that 

there  were  such  letters  and  he  bad  omitted 

to   make   enquiries  into  the  matters  to 

which   attention   was  drawn,   he    would 

plainly  have    neglected    his   duty  as    a 

director  and  have  been  guilty  of  negligence 

to  the  degree  j  ustify  ing  the  epithet  *  *  gross." 

But  he  had  no  reason  to  suppose  there 

were  any  such  letters,  and  apart  from 

them  the  auditors'  reports  justified  him  in 

supposing  that  all  was  right.     The  letter 

from  the  auditors  of  January  13,  1890,  to 

the  secretary  of  the  bank,  was  answered 

by  the  secretary  on  February  13,  1890 ; 

•it   had  been  laid  before  the  board,  and 

this  was  done  on  the  10th.     But  Cory 

was  not  there.   He  was  apparently  present 

At  a  subsequent  meeting  at  which  the 

minutes  of  the  meeting  on  the  10th  were 

confirmed,  but  the  matter  did  not  attract 

his  attention ;  and,  considering  the  terms 

of  the  minutes,  this  was  very  natural. 

We  are  satisfied  that  these  letters  from 

the  auditors  were  fraudulently  concealed 

from  Cory,  and  that  he  never  knew  of  or 

suspected  their  existence.     His  ignorance 

of  them  was  not  attributable  to  negligence 

on  his  part.     Cory's  omission  to  examine 

the  weekly  states  and  quarterly  returns  is 

also,  we  think,  excusable,  although   not 

on  the  same  grounds,  for  they  were  known 

by  him  to  exist  and  were  in  the  board 

room   for  inspection.     We  have  had  the 

advantage  of  an  exhaustive  examination 

of  them  and  of  a  comparison  of  long  series 

of  them,  and  we  know  the  result  and 

their  full  significance.      But  without  a 

•oomparLson  of  those  for  one  period  with 

those  for  an  earlier  period,   a  director 

would  derive  little  information  that  was 

•xeally  useful.  No  suspicion  being  aroused, 

Cory's  reasons  for  not  examining  them 

are  natural,  and  his  omission  to  examine 

them  does  not  shew  want  of  reasonable 

care  and  attention  on    his  part  to  the 

afiairs  of  the  bank.     He  had  no  reason  to 


suppose  that  there  were  unsatisfax^tory 
debts  beyond  those  written  off  and  pro- 
vided for.  The  evidence  when  carefully 
sifted  unquestionably  shews  that  Cory 
might  have  found  out  that  he  was  de- 
ceived by  the  general  manager,  and  that 
the  dividends  declared  were  not  in  a 
business  sense  warranted  by  the  profit 
made.  On  the  other  hand,  the  evidence 
shews  that,  although  he  was  deceived,  he 
neither  knew  nor  suspected  it.  We  are 
not  prepared  to  say  that  he  was  guilty  of 
any  breach  of  duty  in  not  discovering 
that  those  whom  he  trusted  were  mislead- 
ing him  ;  nor  that  in  point  of  law  he  was 
guilty  of  any  breach  of  duty  in  recom- 
mending the  payment  of  dividends  as  and 
when  he  did.  A  director  does  not  warrant 
the  truth  of  his  statements ;  he  is  not  an 
insurer.  But  if  he  makes  misstatements 
to  his  shareholders  he  is  liable  for  the 
consequences  unless  he  can  shew  that  he 
made  them  honestly  believing  them  to  be 
true,  and  took  such  care  to  ascertain  the 
truth  as  was  reasonable  at  the  time. 
This  we  think  Cory  did.  It  follows  that 
Cory  is  not  only  not  liable  to  make  good 
the  dividends  declared,  but  also  that  he 
is  not  liable  to  refund  those  which  he 
himself  received  as  a  shareholder,  whether 
before  or  after  June  14,  1889,  for  there 
was  no  breach  of  trust  in  this  matter  by 
him.  His  conduct  before  that  date  was 
not  more  remiss  than  it  was  afterwards. 

As  regards  the  advances  made  to  di- 
rectors without  security  between  June  14, 
1889,  and  December  18,  1890,  the  lien 
given  by  article  15  came  into  existence 
automatically  and  gave  the  company  an 
equitable  charge  on  the  shares  with  a 
power  of  sale,  which  is  very  important.  It 
certainly  constituted  a  security — General 
Exchange  Bank,  In  re  [isn].'*^  Article  98 
enumerates  what  the  board  may  do,  and 
presupposes  consideration  and  attention 
by  them  ;  and  we  are  of  opinion  that  no 
credit  was  to  be  given  and  no  advance 
was  to  be  made  to  a  director  without 
deliberation  by  the  board  nor  without 
security,  and  if  so  made  it  would  be 
difficult  to  justify  the  advance  by  falling 
back  on  the  lien  conferred  by  article  15. 
But  we  cannot  go  the  length  of  saying 

(42)  40  L.  J.  Ch.  429,  430;  L.  B.  6  Gh.  S18» 
821. 
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that  shares  in  the  bank  might  not  be 
accepted  as  security  on  reasonable  delibe- 
ration if  of  adequate  value.  We  do  not 
overlook  the  fact  that  their  value  depends 
on  the  value  of  the  assets  of  the  company 
lending  its  money  on  them.  This  renders 
care  and  deliberation  all  the  more  neces- 
sary whenever  the  borrower  was  a  share- 
holder or  a  director.  But  in  either  case 
we  are  of  opinion  that  shares  in  the  bank 
might  be  accepted  as  security  if  the  board 
considered  them  sufficient  as  regards  value. 
Suppose  the  board  considered  a  proposed 
advance,  and,  being  satisfied  that  the 
shares  would  sell  for  considerably  more 
than  the  sum  advanced,  authorised  an 
advance  upon  them  and  obtained  a  deposit 
of  the  share  certificates  of  the  borrower  as 
security,  we  do  not  think  they  would  have 
failed  in  their  duty,  even  if  the  borrower 
were  a  director.  This  being  so,  we  cannot 
hold  the  board  liable  in  point  of  law  for 
omitting  to  obtain  the  certificates;  for 
their  lien  and  power  of  sale  under  article  16 
would  not  be  defeated  by  the  absence  of 
the  certificates,  and  we  do  not  understand 
that  any  loss  has  been  sustained  by  the 
bank  by  reason  of  the  absence  of  cer- 
tificates. In  substance,  therefore,  we  agree 
with  the  view  of  Mr.  Justice  Wright  on 
this  point. 

Now  let  us  see  what  was  done  by 
Cory.  Large  advances  were  made  to  some 
directors  in  1 889  and  1890.  We  leave  out 
of  account  the  advances  made  in  1891,  as 
Cory  was  not  then  a  director.  It  is  proved 
that  in  1889  and  1890  Mr.  Craw8hay,one 
of  the  directors,  was  constantly  allowed  to 
overdraw.  The  branch  manager  at  Bridg- 
end perpetually  drew  attention  to  this, 
and  wrote  for  instructions,  but  apparently 
got  none.  Crawshay  was  a  large  share- 
holder in  the  company,  and  the  market 
value  of  his  shares  exceeded  his  advances 
and  overdrafts.  Other  deeds  and  docu- 
ments were  apparently  also  held  by  the 
board  as  a  security.  Other  similar  cases 
are  given  by  the  liquidator  in  which  these 
advances  and  overdrafts  have  resulted  in 
large  losses.  The  directors  clearly  regarded 
the  lien  as  a  security,  and  a  "  stop-share  " 
book  was  accordingly  ordered  to  be  kept 
in  1884,  in  which  all  shareholders'  over- 
drafts were  to  be  entered.  There  is  no 
proof  that  if  the  shares  could  in  point 


of  law  be  taken  as  security  they  were  in- 
sufficient at  the  time  they  were  taken. 
The  securities  were  never  reported  to  the 
board  as  insufficient ;  nor  did  Cory  know 
or  suspect  they  were  so.  His  cross- 
examination  on  these  matters  shews  that 
many  very  material  facts  were  concealed 
from  him — for  example,  the  £Eict  that  a 
director  was  a  partner  in  a  borrowing 
firm  ;  the  amounts  to  which  some  of  the 
directors  obtained  advances  or  were  in- 
debted to  the  bank ;  the  insuffici^icy  of 
the  securities.  Moreover,  several  of  the 
advances  which  have  resulted  in  loss  were 
not  sanctioned  by  him,  and  were  made 
without  his  knowledge.  The  question,  of 
course,  again  arises  whether  Cory  ought 
not  to  have  been  more  vigilant.  The 
observations  already  made  on  this  head 
need  not  be  repeated.  Nor  is  it  necessary 
to  examine  in  detail  his  liability  for  other 
improper  advances.  Here,  f^in,  his 
answer  is  the  same,  and  his  liability 
depends  on  his  omission  to  find  oat  the 
facts.  His  liability  for  such  omission  has 
been  already  considered  and  negatived. 

Having  arrived  at  the  above  condosions, 
it  is  unnecessary  to  decide  whether  counsel 
for  Cory  were  right  in  their  contention 
that,  assuming  him  to  be  liable  to  make 
good  the  dividends  declared  whilst  he  was 
a  director,  the  liquidator,  as  representing 
the  shareholders  in  the  bank,  ooold  not 
have  recovered  such  dividends  from  him. 
The  argument  was  that  all  moneys  re- 
covered by  the  liquidator  would  have  to 
be  distributed  amongst  the  shareholdersy 
who  had  already  had  the  benefit  of  the 
dividends  improperly  declared,  so  that 
they  would,  in  effect,  be  paid  twice  over. 
In  the  course  of  the  argument  it  was 
pointed  out  that  the  money  sought  to  be 
recovered  was,  if  recoverable,  an  asset  of 
the  company,  and  that  the  liquidator  was 
the  person  to  get  it  in,  and  that  Turquand 
V.  Marshall  ^  had  no  application  to  claima 
by  incorporated  companies.  We  pointed 
out  that  the  money  which  had  been  divided 
in  years  gone  by  had  been  paid  and  re^ 
ceived  as  profits,  and  not  as  capital ;  and 
Cory  could  not  treat  the  shareholders, 
whom  on  the  present  assumption  he  would 
have  misled,  as  having  received  the  divi- 
dends as  capital.  We  said  that  we  agreed 
with  Lord  Justice  Cotton's  observatiooB 
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in  FlUcrof^a  Com  ^  as  we  understood  them 
— namely,  the  Court  could  and  would 
prevent  the  liquidator  from  taking  any 
proceedings  which  were  useless  and  vexa- 
tious, but  that  this  proceeding  in  the  case 
supposed  would  be  neither  the  one  nor  the 
other.  On  this  part  of  the  case  we  agreed 
with  Mr.  Justice  Wright. 

Lastly,  we  think  it  only  due  to  the 
liquidator  to  add  that,  although  Cory  has 
succeeded  in  his  appeal,  his  conduct  justi- 
fied the  closest  scrutiny.  But  the  order 
appealed  from  ought  to  be  reversed,  and, 
having  regard  to  the  serious  charges  made 
against  him,  the  liquidator  must  pay  Cory 
his  costs  both  of  the  summons  and  of  his 
appeal. 

Solicitors— Michael  Abrahams,  Sons  k,  Co., 
for  Cory;  Riddell,  Vaizey  U  Smith,  agents 
for  Thos.  Williams,  Neath,  for  liquidator; 
Barton,  Yeates  k  Hart,  agents  for  Johnsons, 
Barclay  k,  Rogers,  Birmingham,  for  Metro- 
politan Bank. 

[Reported  hy  W.  Jvimey  Cook 
and  A,  J.  Sail,  JEtqt,, 
JSarristerB-at'Law. 


Cozens- Habdt,  J.  "i  t 

1899  >    haddock,  /n  re; 

July  8,22.        )      BUTT  ^- WRIGHT. 

Trustee — Administration  Action — Coats 
— Ttixation — Hostile  Order  sought  against 
One  of  Two  Trustees  —  Appearance  by 
Separate  Counsel  —  Solicitor  and  Client 
Costs — Costs  of  Second  Counsel, 

Where  in  an  administration  action  a 
trustee  is  attacked  and  sought  to  be  ren- 
dered liable  for  a  considerable  sum  of 
monef/y  but  the  attack  faUsj  and  the  Judge 
directs  taxation  of  the  trustee's  costs  as 
bettoeen  solicitor  and  client,  it  is  reasonable 
to  aUow  him  the  costs  of  employing  tu?o 
counsel. 

Summons  to  review  taxation. 

The  action  was  brought  by  a  creditor 
to  administer  the  estate  of  Mrs.  Maddock 
against  the  defendants  Hull  and  Wright, 
who  were  the  trustees  and  executors  of 
her  will. 

The  action,  as  originally  constituted. 


sought  the  ordinary  administration  order, 
but  its  scope  was  subsequently  extended 
by  arrangement.  In  the  minutes  prepared 
by  the  plaintiff  and  submitted  to  the 
defendants  before  further  consideration, 
the  plaintiff  sought  to  obtain  a  very 
hostile  order  against  the  defendant 
Wright,  involving  the  payment  of  a  large 
sum  of  money.  On  the  further  considera- 
tion the  defendants  appeared  separately, 
and  the  defendant  Wright  was  repre- 
sented by  two  counsel.  The  attack 
against  the  defendant  Wright  fedled,  and 
Byrne,  J.,  before  whom  the  matter  came, 
aUowed  the  defendants  their  costs  as 
between  solicitor  and  client  of  the  action, 
and  directed  that  in  taxing  the  costs  of 
the  defendants  in  respect  of  their  appear- 
ance on  further  consideration,  the  District 
Registrar  should  allow  a  separate  set  of 
costs  to  each  of  the  defendants. 

The  Registrar,  in  taxing  the  costs  of 
the  action,  allowed  the  plaintiff  the  costs 
of  two  counsel,  but  refused  to  allow  the 
defendant  Wright  the  costs  of  more  than 
one  counsel. 

The  flBLcts  fully  appear  from  the  con- 
sidered judgment  of  Cozens- Hardy,  J. 

Astbury^  Q,C.y  and  MacConkey^  for  the 
defendant  Wright. 

F,  M,  Preston^  for  the  plaintiff. 

Cur.  adv,  vuU, 

July  22. — Cozens-Habdt,  J. — In  this 
case  I  reserved  my  judgment  upon  the 
fifth  objection  to  the  Registrar's  certifi- 
cate. He  has  disallowed  the  costs  of  two 
counsel  for  the  defendant  Wright.  The 
material  fa^ts  are  as  follows :  The  action 
was  a  creditor's  action  in  point  of  form, 
but  it  is  not  clear  at  present  whether 
there  will  or  will  not  be  any  surplus  after 
paying  debts.  The  defendants  are  the 
trustees  and  executors  of  the  will,  and 
the  defendant  Wright  is  a  member  of  the 
firm  of  solicitors  who  acted  for  the  execu- 
tors and  trustees.  I  understand  that  the 
will  contained  a  clause  authorising  the 
solicitor-trustee  to  act  and  to  be  paid  in 
the  ordinary  way,  but  this  direction  is,  of 
course,  inoperative  as  against  creditors, 
and  the  benefit  taken  by  the  solicitor- 
defendant  or  by  his  firm  is  in  the  nature 
of   a  legacy.      The  action,   although  it 
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began  as  a  simple  creditor*s  administra- 
tion action,  was  by  arrangement  turned 
into  a  much  more  complicated  proceeding ; 
and  it  raised  the  question  of  the  validity 
of  certain  voluntary  settlements,  of  which 
the  defendants  are  also  trustees.  The 
plaintiff,  by  minutes  which  he  sub- 
mitted to  the  defendants  before  further 
consideration,  sought  to  take  away  the 
conduct  of  the  sale  of  the  unsold  pro- 
perty from  the  defendants,  and  to  ob- 
tain a  very  hostile  order  against  the 
defendant  Wright  alone  in  respect  of  a 
sum  of  2,400?.,  which  in  the  executorship 
accounts  had  been  treated  as  expenses 
of  executorship,  and  which  represented 
sums  paid  to  his  firm  for  costs.  When 
the  matter  came  on  for  further  considera- 
tion before  Mr.  Justice  Byrne,  he  gave 
the  plaintiff  the  conduct  of  the  sales,  but 
not,  as  I  gather,  on  any  ground  of  mis- 
conduct on  the  part  of  the  trustees,  for  I 
find  that  he  gave  the  defendants  their 
costs  as  between  solicitor  and  client  of 
the  action.  He  also  thought  fit  to  direct 
that  in  taxing  the  costs  of  the  defendants 
in  respect  of  their  appearance  on  further 
consideration,  the  District  Registrar  was 
to  allow  a  separate  set  of  costs  to  each  of 
the  defendants.  This  was  no  doubt  due 
to  the  fact  that  the  plaintiff  sought  a 
separate  relief  against  the  defendant 
Wright.  With  regard  to  the  2,400Z., 
the  Court  drew  no  distinction  between 
the  defendants,  but  directed  the  bills  to 
be  taxed  or  moderated,  and  the  Regis- 
trar was  without  prejudice  to  any  ques- 
tion to  distinguish  between  profit- 
costs  and  coats,  charges,  and  disburse- 
ments. I  think  it  is  evident  that  there 
was  a  serious  matter  of  litigation  between 
the  plaintiff  on  the  one  hand  and  the 
defendant  Wright  on  the  other  hand, 
involving  a  liability  forthwith  to  pay  into 
Court  a  very  considerable  sum  of  money. 
This  question  was  in  substance  decided 
against  the  plaintiff  and  in  favour  of 
Wright.  Now  the  Registrar,  in  taxing 
the  costs  of  the  suit,  allowed  the  plaintiff 
the  costs  of  two  counsel,  but  he  has  re- 
fused to  allow  the  defendant  Wright  the 
costs  of  more  than  one  counsel,  notwith- 
standing Wright's  position  as  trustee,  and 
notwithstanding  that  the  taxation  is  be- 
tween solicitor  and  client.    The  Registrar, 


in  answer  to  the  defendant's  notice  of 
objection,  states  as  follows :  "  The  fact 
that  the  plaintiff  has  been  allowed  the 
fees  of  two  counsel  does  not  seem  to  me 
to  be  material.  The  plaintiff  is  a  creditor 
administering  the  estate  on  behalf  of  tlie 
creditors.  The  persons  beneficially  in- 
terested in  the  estate  other  than  the 
plaintiff  appeared  by  one  counsel  only,  as 
did  Mr.  Hull,  one  of  the  defendants,  who 
appeared  separately,  and  was  allowed  by 
the  Judge  his  costs  of  doing  so.  The  two 
counsel  therefore  appeared  for  Mr.  Wright 
alone ;  and  inasmuch  as  he  is  only  one  of 
the  trustees  not  beneficially  interested,  I 
do  not  in 'the  exercise  of  my  discretion 
consider  he  was  justified  in  putting  the 
estate  to  the  expense  of  two  counsel  The 
argument  in  Court,  so  far  as  the  trustees 
were  concerned,  referred  mostly  to  their 
own  costs  and  the  conduct  of  the  sale 
which  was  given  by  the  Judge  to  the 
plaintiff." 

That  it  is  competent  to  the  Court  to 
overrule  the  decision  of  the  Taxing  Master 
in  such  a  matter  as  this  is  clear.  I  may 
refer  to  Kirkwood  v.  Webeter  [i878]/  where 
Mr.  Justice  Fry  on  a  party-and-party 
taxation  allowed  the  costs  of  a  third 
counsel,  which  had  been  disallowed  by  the 
Taxing  Master.  But  I  have  felt  conside^ 
able  doubt  whether  it  is  right  for  me  to 
review  the  taxation  in  this  respect,  for  I 
recognise  fully  that  the  discretion  of  the 
Taxing  Master  ought  not  lightly  to  be 
interfered  with.  There  are,  however, 
circumstances  in  this  caae  which  I  think 
justify  me  in  referring  it  back  to  the 
Registrar  to  allow  the  proper  costs  of  a 
second  counsel.  When  a  trustee  is 
attacked  and  sought  to  be  rendered  liable 
for  a  considerable  sum  of  money,  and  when 
the  attack  fSdls  and  the  Judge  directs 
taxation  of  his  solicitor  and  client  costs,  I 
think  it  is  not  reasonable  to  refuse  to 
allow  him  the  same  assistance  from 
counsel  as  the  plaintiff,  the  attacking 
party,  had.  The  Registrar  seems  to  me 
to  have  proceeded  upon  a  wrong  principle, 
and  to  have  been  influenced  bythefiicfe 
that  Mr.  Justice  Byrne  thought  fit  to 
allow  a  separate  set  of  costs  of  the  hearing 
on  further  consideration  to  each  of  the 

(1)  47  L.  J.  Ch.  880 ;  9  Oh.  D.  239. 
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defendants,  but  I  do  not  think  this  cir- 
cumstance makes  any  difference.  The 
right  given  to  the  defendant  Hull  to 
appear  by  separate  counsel  ought  not  to 
prejudice  the  defendant  Wright.  The 
position  of  a  trustee  is  at  all  times  one  of 
difSculty,  and  I  am  not  disposed  to  say 
that  the  defendant  Wright  acted  unreason- 
ably or  improperly  in  instructing  two 
counsel  to  represent  him. 


Solicitors — Wright,  Becket,  Wright  k  Co.,  Liver- 
poo],  for  Wright ;  Qibbons^  Arkle,  Liverpool, 
for  plaintiff. 

[^Reported  by  W.  Tcimey  Cookt  £sq,, 
Barrister-at-Law, 


[IN   THE   COURT   OF  APPEAL.] 
LiNDLEY,  M.K. 

Sib  F.  H.  Jeune. 

b.oher,  l.j.  >        bew  v,  bew. 

1899. 
July  29.   Aug.  2. 

Costa — Appeal — Discretion  of  Court  or 
Judge — Costs^  Charges^  and  Expenses — 
Judicature  Act,  1873  (36<{r37  Vict.  c.  66), 
^.  49 — Rules  of  Supreme  Court,  Order 
LXY.  rule  1. 

An  appeal  lies  mithout  leave  under  the 
Judicature  Act,  1873,  s,  49,  frwn  an 
order  as  to  costs  only  which  by  law  are 
Uft  to  the  discretion  of  Vie  Court,  if  Vie 
Court  of  Appeal  is  satisfied  that  the  Court 
or  Judge  in  lieu  of  exercising  a  discretion 
has  applied  some  general  rule  which  in 
fact  excluded  the  exercise  of  a  discretion. 

The  City  of  Manchester  (49  L.  J.  P. 
81  ;  5  P.  D.  221)  followed  on  this  point 
in  preference  to  Charles  v,  Jones  (56  L.  J. 
Ch.  161  ;  33  Ch.  D.  80). 

An  appeal  does  not  lie  vnUiout  leave 
from  an  order  as  to  costs  only  which  by 
law  are  left  to  the  discretion  of  the  Court 
merely  because  Vie  order  also  includes  trus- 
teed costs,  charges,  and  expenses, 

Charles  v,  Jones  {eupra)  approved  on  this 
paint  in  preference  to  Chennell,  In  re; 
Jones  V,  Chennell  (47  L.  J.  Ch.  583; 
S  Ch.  D.  492). 


Appeal  from  Kekewich,  J. 

This  action  was  brought  by  the  plaintiff 
against  his  wife,  Fanny  Bew,  to  recover  a 
sum  of  300/.  paid  by  him  to  her,  on  the 
footing  that  the  defendant  Fanny  Bew 
was  a  trustee  of  the  300/.  for  the  plain- 
tiff, or,  alternatively,  on  the  footing  that 
the  300/.  was  money  lent  by  the  plaintiff 
to  the  defendant  Fanny  Bew.  The  de- 
fendant Fanny  Bew  by  her  defence  denied 
the  existence  of  any  trust,  and  pleaded 
that  the  300/.  was  a  gift. 

It  appeared  that  shortly  before  their 
marriage  the  plaintiff  gave  the  300/.  to 
the  defendant,  then  Fanny  Walker,  for 
the  purpose  of  investing  it  on  mortgage 
in  her  own  name,  together  with  300/.  ot 
her  own.  The  mortgage  was  made  for 
600/.  on  September  6,  1897,  and  the 
plaintiff  and  the  defendant  Fanny  Bew 
intermarried  on  September  13,  1897. 

After  the  action  was  brought  Fanny 
Bew  died,  and  the  action  was  continued 
against  her  executors.  The  mortgage- 
money  had  been  called  in,  and  the  300/. 
in  contest  in  this  action  had  been  paid 
into  Court. 

At  the  trial  Kekewich,  J.,  gave  judg- 
ment in  favour  of  the  plaintiff,  declaring 
that  the  defendant  Fanny  Bew  was  a 
trustee  of  the  sura  of  300/.,  part  of  the 
money  secured  by  the  indenture  of  mort- 
gage of  September  6,  1897,  and  interest 
thereon,  for  the  plaintiff,  and  ordered 
that  it  be  referred  to  the  Taxing  Master 
to  tax  **  the  costs  of  the  defendants  of 
this  action,  including  the  costs,  charges, 
and  expenses  of  the  late  defendant  Fanny 
Bew  as  trustee,  as  between  solicitor  and 
client,"  and  that  their  costs  when  taxed 
should  be  paid  out  of  the  fund  in  Court 
as  directed  in  the  payment  schedule  to 
the  order. 

The  plaintiff  by  his  notice  of  appeal 
appealed  from  "  so  much  of  the  judgment 
as  directed  that  the  defendants  were 
entitled  as  trustees  to  their  costs  of  the 
action  as  between  solicitor  and  client, 
including  therein  any  costs,  charges,  and 
expenses  properly  incurred  by  them  as 
such  trustees  beyond  the  costs  of  the 
action,  out  of  the  money  paid  into  Court," 
and  asked  that  the  defendants  might  be 
ordered  to  pay  to  the  plaintiff  the  costs  of 
the  action  and  of  the  appeal. 
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No  leave  to  appeal  had  been  granted 
by  Kekewich,  J.,  and  the  argument  was 
mainly  directed  to  the  question  whether 
the  appeal  lay  without  leave  under  the 
Judicature  Act,  1873,  s.  49.^ 

Warrinffton^  Q.C.,  and  S,  0.  Buckmcutery 
for  the  appellant. — An  appeal  lies  against 
the  order  without  leave,  according  to 
Chennell,  In  re  ;  Jones  v.  ChenneU  [l878],* 
which  decides  that  where  an  order  gives 
the  defendant  his  costs  of  the  action, 
including  in  jsuch  costs  any  costs,  charges, 
and  expenses  properly  incurred  by  him  as 
trustee,  the  plaintiff  can  appeal  without 
leave,  as  the  case  is  not  within  the  terms 
of  section  49.  And  see  Beddoea,  In  re; 
Doumea  v.  CoUam  [1892].^ 

Secondly,  the  order  is  appealable  not- 
withstanding section  49,  because  the  Judge 
has  not  exercised  any  discretion  at  all,  but 
has  acted  on  the  mistaken  application  of 
the  general  rule  that  a  trustee  is  entitled 
to  his  costs  of  an  action  to  administer  the 
trust.  Section  49  presupposes  that  the 
Judge  does  in  £Etct  exercise  his  discretion 
— The  City  of  Manchester  [i880]*  and 
Cockle  V.  TrecLcy  [l895],^  which  are  direct 
authorities  for  the  proposition  that  unless 
the  Judge  has  exercised  his  discretion, 
section  49  does  not  prevent  an  appeal. 

On  the  merits  the  costs  of  the  action 
ought  clearly  to  follow  the  result. 

(1)  The  Judicature  Act,  1873.  s.  49:  **No 
order  made  by  the  High  Court  of  Justice 
or  any  Judge  thereof,  by  the  consent  of 
parties,  or  as  to  costs  only,  which  by  law  are 
left  to  the  discretion  of  the  Court,  shall  be 
subject  to  any  appeal,  except  by  leave  of  the 
Court  or  Judge  making  such  order." 

Order  LXV.  rule  1:  "Subject  to  the  pro- 
visions of  the  Acts  and  these  rules,  the  costs 
of  and  incident  to  all  proceedings  in  the 
Supreme  Court,  Including  the  administration 
of  estates  and  trusto,  shall  be  in  the  dis- 
cretion of  the  Court  or  Judge :  Provided  that 
nothing  herein  contained  shall  deprive  an  exe- 
cutor, administrator,  trustee,  or  mortgagee,  who 
has  not  unreasonably  instituted  or  carried  on 
or  resisted  any  proceedings,  of  any  right  to 
costs  out  of  a  particular  estate  or  fund  to 
which  he  would  be  entitled  according  to  the 
rules  hitherto  acted  upon  in  the  Chancery 
Division.  .  .  ." 

(2)  47  L.  J.  Ch.  583 ;  8  Ch.  D.  492,  508. 

(3)  62  L.  J.  Ch.  233;  [1893]  1  Ch.  547. 

(4)  49  L.  J.  P.  81 ;  5  P.  D.  221. 

(5)  [1896]  2  Ir.  267.  271. 


P.  0,  Lavyrence^  Q.C7.,and  SUwart-SmUkj 
for  the  respondents. — The  case  of  ChenneU^ 
In  re^^  is  distinguishable,  as  in  that  case 
the  appeal  was  brought  from  the  whole 
order,  while  here  the  plaintiff  is  really 
appealing  only  as  to  the  costs  of  the  action. 
The  Judge  had  complete  discretion  over 
the  costs  of  the  action,  and  could  award 
costs  as  between  solicitor  and  client  to  an 
unsuccessful  defendant.  The  case  of  Chadu 
V.  Jones  [l886],^  a  decision  of  this  Court, 
is  a  direct  authority  against  the  appellants 
on  both  points — see  per  Cotton,  L.  J.  If 
the  earlier  case  of  The  CUy  of  MawAeaUr  ^ 
is  inconsistent  with  Charles  v.  Jones^^  the 
Court  is  asked  to  follow  Charles  v.  Jones.^ 

Further,  in  the  present  case  Kekewicfa, 
J.,  did  in  fact  exercise  his  discretion,  and 
exercised  it  rightly  on  the  peculiar  fiicts 
of  the  case. 

Warrington,  Q.C,  replied. 

Cur.  adv.  tmU. 

LiNDLET,  M.R.,  delivered  the  judgment 
of  the  Court :  We  have  taken  time  to  con- 
sider our  judgment  on  this  appeal,  and  have 
consulted  our  colleagues  in  the  other 
branch  of  the  Appeal  Court  in  order  that 
there  may  be  no  doubt  in  the  future. 
The  difficulty  arises  in  this  way.  Sec- 
tion 49  of  the  Judicature  Act,  1873,  has 
been  construed  in  two  ways  which  are 
inconsistent  with  each  other.  The  first 
case  in  which  it  came  before  the  Court 
was  The  City  of  Manchester^  decided  in 
1880.  The  question  there  was  whether 
an  order  giving  the  plaintifis  their  costs 
of  the  action  in  a  case  of  collision  where 
both  vessels  were  to  blame  was  right 
The  objection  was  taken  that  it  was  an 
appeal  as  to  costs  only,  and  the  Court  took 
this  view,  as  expressed  by  Lord  Justice 
James :  *'  Where  costs  are  given  with 
regard  to  the  conduct  of  the  parties  there 
is  no  appeal ;  but  where  a  general  rule  is 
laid  down  and  costs  given  according  to  it 
an  appeal  will  lie."  That  view  is  further 
expressed  in  his  judgment,  and  he  lays 
down  the  rule  that,  though  the  costs  niay 
be  in  the  discretion  of  the  Court,  yet,  if 
it  appears  that  the  discretion  was  not 
exercised,  but  the  Judge  applied  a  rule 
instead  of  exercising  his  discretion,  and 
excluding  his  discretion,  the  case  is  still 
(6)  56  L.  J.  Ch.  161 ;  33  Ch.  D.  80. 
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appealable  without  leave ;  and  when  you 
look  at  the  language  of  section  49  there 
is  a  good  deal  to  be  said  for  that  view,  the 
object  of  the  section  being  that  the  Court 
of  Appeal  should  not  review  the  Judge's 
discretion. 

The  case  which  conflicts  with  that  ia 
CharUa  v.  Jonea.^  The  case  of  TU  City 
of  Manchester  *  was  not  cited  in  Charles  v. 
Jones^  and  the  view  expressed  by  Lord 
Justice  Cotton  is  this :  *'  Even  if  the 
Judge  did  not  '  exercise  his  discretion/  if 
it  is  a  case  in  which  the  Act  leaves  the 
costs  to  the  discretion  of  the  Judge,  it 
takes  away  the  power  of  this  Court  to 
entertain  an  appeal  from  his  decision."  If 
The  City  of  Manchester  ^  had  been  before 
the  Court,  he  would  probably  not  have 
expressed  himself  in  quite  those  terms; 
but  it  is  obvious  that  the  two  views  can- 
not stand  together,  and  the  conclusion 
which  we  have  arrived  at  is  that  the  inter- 
pretation put  upon  the  section  in  The 
City  of  Manchester  *  is  the  right  one — that 
is,  if  the  costs  are  in  the  discretion  of  the 
Judge,  the  Court  of  Appeal  will  assume 
that  the  Judge  has  exercised  his  discretion, 
unless  it  is  satisfied  that  he  has  not  done 
so,  but  has  applied  some  rule  which  in 
&ct  excluded  his  discretion. 

There  is  one  other  point.  There  is  a 
discrepancy  between  Charles  v.  Jones  ^ 
and  Chennell,  In  re,^  decided  in  1877. 
In  ChenneU,  In  re^  the  Court,  in  the 
language  of  Sir  George  Jessel,  M.K.,  laid 
down  that  an  appeal  without  leave  would 
lie  where  the  order  included  trustees' 
charges  and  expenses  in  the  costs  of  the 
action — that  is,  if  the  three  things  were 
included  in  the  order  together,  an  appeal 
would  lie  as  to  the  costs  of  the  action 
only,  without  reference  to  the  question 
whether  there  was  anything  else  in  the 
oinier  which  was  open  to  objection.  That 
is  inconsistent  with  Charles  v.  Jonjss^  and 
on  that  point  we  think  that  Charles  v. 
Jones  ^  ought  to  be  followed.  You  cannot 
have  an  appeal  as  to  costs  by  invoking  in 
aid  another  part  of  the  order  as  to  which 
there  is  no  complaint.  On  that  we  adopt 
the  view  of  Lord  Justice  Cotton  in 
Charles  v.  Jones  ^ — that  is,  you  cannot 
appeal  as  to  costs  only  if  there  is  nothing 
wrong  with  the  order  as  to  charges  and 
expenses. 


Now  what  is  the  present  case  1  It  is  a 
contest  as  to  the  ownership  of  300/.,  part 
of  600/.  invested  on  mortgage  in  the  name 
of  Fanny  Bew,  The  action  was  by  a 
husband  against  his  wife  to  assert  his 
right  to  the  300/.  The  wife's  defence  was 
to  claim  the  300/.  as  her  own,  denying 
that  she  was  a  trustee  of  it  for  her  hus- 
band. Obviously,  in  such  a  case  the  costs 
ought  to  follow  the  event.  But  the 
learned  Judge  decided  in  favour  of  the 
husband  on  the  merits,  and  yet  has 
ordered  the  whole  of  the  wife's  costs  to 
come  out  of  the  fund.  It  is  said  that  he 
did  that  in  the  exercise  of  his  discretion ; 
but  from  the  very  imperfect  note  of  his 
judgment  which  has  been  read  to  us,  the 
Judge  looked  on  this  as  the  administration 
of  a  trust,  and  has  not  exercised  his  dis- 
cretion, but  has  applied  a  rule  applicable 
to  trustees,  and  one  which,  if  applicable, 
would  have  excluded  the  exerdse  of  his 
discretion.  The  learned  Judge  not  having 
exercised  his  discretion,  the  appeal  can  be 
heard  on  the  merits,  and  his  decision 
must  be  reversed,  and  the  defendants  must 
pay  the  costs. 

The  order  will  be  varied  as  follows: 
The  declaration  that  the  late  Fanny  Bew 
was  a  trustee  for  the  plaintiff  of  the  300/. 
will  stand.  Discharge  the  subsequent 
part  of  the  order  as  to  costs  and  the  pay- 
ment schedule,  and  in  lieu  thereof  order 
the  defendants  Botterill  and  Hargreaves 
(the  executors)  to  pay  the  plaintiff's  costs 
of  the  action,  such  costs  to  be  taxed ;  and 
the  last-named  defendants  alleging  that 
the  late  defendant  Fanny  Bew  incurred, 
as  trustee  of  the  300/.,  certain  costs, 
charges,  and  expenses  (not  being  costs  of 
this  action),  which  were  properly  payable 
out  of  the  300^.  or  the  funds  representing 
the  same,  refer  it  to  the  Taxing  Master  to 
tax  such  costs,  charges,  and  expenses  (if 
any),  the  same  to  be  paid  out  of  the  funds 
in  Court.  Transfer  or  pay  balance  of  such 
funds  to  the  plaintiff.     Liberty  to  apply. 

SolicitorB— M.  A.  Orgill,  agent  for  Empson 
Alcock,  Bnrslem,  for  appellant;  H.  Mear. 
agent  for  E.  HoUinshead,  Tunstall,  for  re- 
spondents. 

[Reported  hy  A.  Cordery^  Esq^ 
Barrister-at'Law, 
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1899.         >  WATSON  AND  CO.,  In  re, 
July  21.       ) 

Company  —  Futty  Paid  Shares  —  Con- 
tract in  Writing — Filing — Statement  of 
Consideration  —  Sufficiency  —  Companies 
Act,  1867  (30  &  31  Vict,  c.  131),  *.  25— 
Companies  Act,  1898  (61  cC-  62  Vict,  c.  26), 
s.  1. 

It  is  not  a  sufficient  statement  of  the  real 
nature  of  the  consideration  for  the  sale  of 
a  business  to  a  company  for  a  payment 
partly  in  cash  and  partly  in  shares,  if  the 
contract  filed  under  section  25  of  the  Com- 
panies Act,  1867,  contains  merely  a  recital 
of  a  prior  unfiled  agreement  to  the  effect 
that  the  vendors  had  agreed  to  sell,  and  the 
company  to  purchase,  '*  the  property  in  the 
agreement  now  in  recital  mentioned,^*  and 
a  statement  tliat  it  vjas  agreed  "  in  con- 
sideration of  the  said  sale"  that  certain 
shares  should  be  issued  and  allotted, 

S.  Frost  &  Co.,  Lim.,  In  re  (67  L.  J.  Ch. 
691;  ante,  p.  544;  [1898]  2  Ch.  556), 
distinguisJied, 

The  compaDy  of  Robert  Watson  <k  Co., 
Lim.,  was  incorporated  on  August  25, 
1887,  under  the  Companies  Acts,  1862  to 
1886,  with  a  nominal  capital  of  450,OOOZ , 
divided  into  thirty  shares  of  15,000^.  each, 
for  the  object  of  purchasing  the  assets  in 
India,  England,  and  elsewhere  of  the  firm 
of  Robert  Watson  &  Co. 

By  an  agreement  dated  September  30, 
1887  (the  first  agreement),  and  made 
between  the  partnera  in  the  firm  of  Robert 
Watson  &  Co.,  as  vendors,  of  the  one 
part,  and  Robert  Watson  &  Co.,  Lim.,  of 
the  other  part,  it  was  agreed  that  the 
vendors  should  sell  and  the  company 
should  purchase  all  and  singular  the  lands 
of  every  tenure  then  belonging  to  the 
firm,  whether  situate  in  India,  England, 
or  elsewhere;  and  also  all  and  singular 
the  moneys,  bills,  notes,  and  other  negoti- 
able instruments  and  securities  for  money, 
and  the  book  and  other  debts,  and  the 
full  benefit  of  all  contracts  to  which  the 
said  firm  was  entitled  in  connection  with 
their  business,  and  also  all  the  produce 
belonging  to  the  firm,  and  all  and  singular 
other  the  property  and  assets  of  every 
description  then  belonging  to  the  same 


firm,  including  the  goodwill  of  the  business 
and  the  right  to  use  the  trade  marks  used 
in  connection  with  the  business,  and  the 
name  of  Robert  Watson  &  Co.,  as  part  of 
the  name  of  the  company.  And  it  was 
agreed  that  part  of  the  consideration  for 
the  sale  should  be  the  sum  of  300,000/., 
of  which  70,000^.  was  to  be  paid  in  cash, 
and  230,000^.  to  be  satisfied  by  the  issue  of 
twenty- three  shares  to  certain  persons  and 
in  certain  proportions  as  therein  specified, 
and  that  10,000/.  should  be  deemed  to  be 
paid  up  on  each  of  such  shares.  It  was 
also  further  provided  that  the  company 
should,  before  the  issue  of  the  twenty- 
three  shares,  enter  into  a  separate  agree- 
ment embodying  the  relevant  provisions 
of  this  first  agreement,  and  should  register 
the  same  with  the  Registrar  of  Joint-Stock 
Companies,  and  this  registration  was  made 
a  condition  precedent  to  the  acceptance  of 
the  shares  by  the  various  persons  therein 
mentioned. 

By  another  agreement  also  dated  Sep* 
tember  30,  1887  (the  second  agreement), 
and  made  between  the  company  of  the 
one  part  and  the  vendors  of  the  other 
part,  after  reciting  as  follows :  "  Whereas 
by  an  agreement  of  even  date  herewith, 
and  made  between  the  vendors  of  the  one 
part  and  the  company  of  the  other  part, 
the  vendors  agreed  to  sell  and  the  com- 
pany agreed  to  buy  the  property  in  the 
agreement  now  in  recital  mentioned,  for 
the  consideration  and  upon  the  terms  and 
conditions  therein  expressed  and  contained, 
and  amongst  others,  that  the  company 
should  enter  into  the  agreement  herein- 
after contained  " — it  was  agreed  "  that  in 
fulfilment  of  the  said  condition  in  that 
behalf,  and  in  consideration  of  the  said 
sale  and  in  part  payment  of  the  purchase- 
money  payable  in  respect  thereof,"  the 
company  would,  immediately  after  the 
registration  of  the  second  agreement  with 
the  registrar,  issue  and  allot  twenty-three 
shares  of  the  nominal  value  of  15,000/. 
each  in  the  company,  to  the  several 
persons  and  in  the  several  proportions 
therein  specified,  each  of  such  shares  being 
held  by  the  owner  as  having  the  sum  of 
10,000Z.  paid  up  thereon. 

This  second  agreement,  and  no  other, 
was  duly  filed  with  the  Registrar  of  Joint- 
Stock  Companies  on  September  30, 1887, 
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before  any  of  the  shares  were  issued.  The 
twenty-three  shares  of  15,000/.  each  were 
shortly  afterwards  issued,  as  paid  up  to 
the  extent  of  10,000i.  per  share ;  but  by 
subsequent  special  resolutions  of  the  com- 
pany duly  psissed  and  conGrmed,  it  was 
resolved  that  each  of  the  shares  of  15,000/. 
should  be  subdivided  into  ten  shares  of 
1,500/.  each,  upon  which  1,000/.  should  be 
credited  as  paid.  Ten  of  the  said  shares  of 
1,500/.  each  were  registered  in  the  name 
of  John  Johnstone  Jardine  Keswick,  who 
was  made  respondent  to  the  motion.  At 
the  time  when  this  second  contract  was 
filed  the  directors  considered  that  it  was 
a  sufficient  compliance  with  the  require- 
ments of  section  25  of  the  Companies 
Act,  1867.  The  company  was  thoroughly 
solvent. 

On  July  4,  1899,  notice  of  motion  was 
given  by  the  company  under  the  Com- 
panies Act,  1898,  that  an  order  might  be 
made  for  the  filing  with  the  registrar  of 
the  first  contract  of  September  30,  1897, 
or  of  some  other  sufficient  contract,  to  be 
treated  as  having  been  filed  before  the 
issue  of  the  shares ;  or,  in  the  alternative, 
that  a  proper  memorandum  in  writing 
might  be  filed. 

Warrington^  Q.C,^  and  Amiitatead,  for 
the  company. — The  question  is  whether 
this  filed  contract  is  a  proper  and  suffi- 
cient one.  That  depends  upon  whether  this 
case  falls  within  that  of  Karaakhoma  Ex- 
ploring and  Prospecting  Syndicate^  In  re 
[l897],^  or  within  S.  Frost  d:  Co,,  Lim,, 
In  re  [l898].^ 

The  consideration  here  is  stated  to  be 
the  sale  and  purchase  of  the  business, 
and  that  is  mentioned  in  the  recitals  of 
the  filed  agreement.  That  is  sufficient. 
The  cases  shew  that  the  particularity  of 
the  statement  of  the  consideration  does 
not  matter.  In  the  case  of  Karask- 
homa  Exploring  and  Prospecting  Syndi- 
cate j  In  re^  there  was  no  consideration 
stated  at  all.  Here  the  nature  and  kind 
of  the  consideration  (namely,  that  of  sale 
and  purchase),  which  the  Courts  consider 
sufficient,  has  been  set  out.  The  nature 
of  the  consideration  must  be  taken  to  be 
the  nature  of  the  transaction. 

(1)  66  L.  J.  Ch.  675  ;  [1897]  2  Ch.  451. 

(2)  67  L.  J.  Cb.  691;  ante,  p.  644;  [1898] 
2  Cb.  556. 


C.  T,  Musgrave,  for  the  respondent, 
referred  to  the  judgment  of  Wright,  J.> 
upon  this  point  in  African  Gold  Conces- 
sions and  Development  Co.,  In  re ;  Mark- 
ham,  and  Darter's  Case  [l899].^ 

Kekewich,  J. — My  anxious  desire  is  to 
follow  the  guidance  of  the  Court  of  Ap- 
peal in  the  case  of  S.  Frost  <fc  Co.,  Lim., 
In  re^  and  not  the  less  so  because  they 
did  not  adopt  the  view  which  I  expressed 
in  the  case  of  Maynards^  Lim.,  In  re 
[isos]."*  The  difficulty  is  to  know,  when 
you  come  to  test  it  by  a  written  docu- 
ment, what  their  view  was.  I  understand 
that,  according  to  the  view  of  the  Court 
of  Appeal  in  Karaskhoma  dx.  Syndicate ^ 
In  re,^  and  of  Mr.  Justice  Romer  in 
S.  Frost  <k  Co.,  Lim.^  In  re^  and  of  Mr. 
Justice  Wright  in  the  case  to  which  the 
counsel  for  the  respondent  has  use- 
fully called  my  attention  (Marhkam  and 
Darter's  Case^),  and  lastly,  the  view  of 
the  Court  of  Appeal  in  S.  Frost  <L'  Co., 
Lim.,  In  rc,'-^  that  you  must  have  set  out 
on  the  face  of  the  agreement  what  is 
called  the  **  nature  of  the  consideration '' 
or  '*  the  kind  of  consideration  "  or,  to  use 
the  words  of  Mr.  Justice  Wright,  "the 
real  nature  of  the  consideration/'  That, 
they  all  agree,  must  be  stated ;  but  the 
difficulty  is  to  know  exactly  what  is  meant 
by  that  phrase,  because  the  phrase,  though 
varying  in  the  mode  of  its  expression,  is 
practically  the  same  throughout.  In  this 
particular  case  the  consideration  is  only 
stated  in  this  way :  There  is  a  reference 
to  a  preceding  contract,  and  it  is  said  that 
'*the  vendors  agreed  to  sell,  and  the 
company  agreed  to  buy,  the  property  in 
the  agreement  now  in  recital  mentioned.'^ 
Now,  if  the  argument  by  counsel  on 
behalf  of  the  company  is  unsound,  that  is 
not  sufficient,  because  it  has  been  laid 
down  pointedly  by  Lord  Justice  Vaughan 
Williams  in  ^S'.  Frost  d;  Co.,  Lim,,  In 
re  ^  (and  neither  of  the  other  Lords  Jus- 
tices in  the  Court  of  Appeal  at  all  difiered 
from  him  as  to  this),  that  *'  It  is  not  a 
sufficient  statement  of  the  consideration  if 
the  only  statement  is  such  as  to  refer  one 
to  some  other  contract  in  which  the  con- 
sideration will  be  found  set  out."  It  is 
not  enough  to  say  "  the  property  in  the 

(3)  AnU,  p.  215  ;  [1899]  1  Ch.  414. 

(4)  67  L.  J.  Ch.  IfeU ;  [1898]  1  Ch.  616. 
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agreement  now  in  recital  mentioned." 
And  then  the  argument  is  this — ^that  the 
phrase  "  the  nature  of  the  consideration  " 
points,  not  to  the  character  of  the  pro- 
perty, but  to  the  character  of  the  trans- 
action. It  is  said  that  here  you  have  on 
this  filed  contract  a  statement,  explicit 
and  plain,  that  the  transaction  is  one  of 
sale  and  purchase  and  not  an  exchange, 
and  the  reader  of  the  contract  would 
know  that  the  vendors  were  to  sell  and 
the  company  were  to  purchase  some  pro- 
perty, and  that^  the  transaction  was  one 
of  purchase  and  sale,  and  therefore  that 
the  real  nature  of  the  consideration  is 
perfectly  well  understood.  If  that  pro- 
position is  not  sound,  then  it  seems  to  me 
that  the  argument  on  behalf  of  the  com- 
pany breaks  down  altogether.  I  cannot 
myself  think  that  was  intended  by  the 
Act  of  Parliament,  nor  do  I  think  it  was 
within  the  meaning  of  the  decisions  to 
which  I  have  referred.  The  Court  of 
Appeal  in  S,  Frost  <i;  Co,,  Lim.,  In  re,* 
concur  entirely  with  Mr.  Justice  Romer, 
except,  perhaps,  in  his  reference  to  the 
Statute  of  Frauds,  with  which  I  have 
nothing  to  do  on  the  present  occasion. 
Mr.  Justice  Homer  points  out  what  he 
considers  to  be  a  sufficient  statement  of 
the  consideration  by  illustrations  of  what 
he  means.  After  stating  shortly  from 
the  document  the  consideration,  which 
was  for  the  sale  of  leasehold  premises  and 
the  goodwill  of  the  business,  together 
with  the  machinery,  plant,  <Src.,  he  con- 
tinues :  "  That  is  a  short  but,  to  my 
mind,  sufficient  statement  of  the  con- 
sideration, and  I  do  not  think  it  was 
essential  that  the  full  particulars  of  the 
leasehold  businesses  and  plant  should  be 
detailed  in  the  filed  contract.^'  Then  he 
goes  on  to  point  out  that  which  had  the 
thorough  approval  of  the  Court  of  Appeal — 
that  if  you  go  further  than  that,  you  have 
to  require  an  inventory  of  the  things 
included  in  the  sale,  and  a  "  full  list 
of  the  machinery,  plant,  horses,  vans, 
carts,  fixtures,  and  fittings."  He  had 
in  his  mind  the  distinction  between 
A  general  description  of  property  that 
was  to  be  sold  and  purchased,  and  the 
detailed  inventory  and  schedule  of  the 
property  which  would  be  required  if  the 
contention  of  the  applicants  there  was 
to  succeed.    Mr.  Justice  Romer  thought 


that  the  former  was  sufficient,  and  that 
the  insisting  on  the  latter  would  lead  to 
an  absurdity  which  the  Court  could  not 
require.  That  is  what  Lord  Justice 
Chitty  said  in  Karcukhoma  Exploring  ani 
Froapecting  Si/ndicaie,  In  re}  He  was 
not  determining  with  what  particularity 
the  consideration  was  to  be  stated  in  the 
contract,  but  was  giving  an  illustration 
of  the  sort  of  statement  which  would  be 
sufficient.  He  says  :  '^  If  the  considera- 
tion is,  for  instance,  a  concession  in  South 
Africa,  the  person  who  reads  the  registered 
document  will  see  that  it  is  a  concession 
in  South  Africa,  and  will  form  his  own 
opinion  upon  it."  The  next  illustration 
he  gives  is  an  extremely  pointed  one: 
''So  if  it  is  furniture  supplied  to  an 
hotel  company,  he  may  be  able  to  go  at 
once  and  see  what  that  furniture  is,  or  he 
may  not,  because  after  a  lapse  of  time  the 
furniture  may  be  worn  out."  That  im- 
plies that  an  enquiring  person  may  decide 
for  himself  whether  the  fumitui*e  is  worn 
out  or  not.  "  Again,  if  it  is  the  sale  of 
a  goodwill  and  the  stock-in-trade,  the  con- 
sideration stated  being  the  goodwill  and 
stock-in-trade,  he  sees  the  nature  of  the 
consideration,  and  he  sees  it  stated." 

Now,  the  purchaser  here  does  not  see  the 
''  nature  of  the  consideration  " ;  it  is  only 
stated  to  be  the  sale  and  purchase  of 
property.  It  may  be  copyhold,  freehold, 
or  leasehold,  or  anything  that  &irly  comes 
within  the  meaning  of  property.  I  do 
not  understand  the  Lords  Justices  to  say 
in  S.  Frost  ds  Co,,  lAm.,  In  re,*  that  there 
need  be  no  statement  of  the  nature  of  the 
consideration  ;  and,  as  I  have  pointed  out, 
it  is  distinctly  stated  by  Lord  Justice 
Vaughan  Williams,  and  concurred  in  by 
the  other  Lords  Justices,  that  the  refer- 
ence to  another  contract  will  not  suffice. 
To  my  mind,  this  case  does  not  come 
within  the  decision  of  the  Court  of  Appe&l 
in  S,  Frost  d;  Co.,  Lim,,  In  «,*  and  a 
sufficient  contract  has  not  been  filed. 
[His  Lordship  then  ordered  the  first 
agreement  to  be  filed.] 

Solicitors—Freshfields  &  Williams. 

llfejfortsd  by  O.  Macan^  Et^t 
BarrUteT'Ot'ZatP, 
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Cozens-Hardt,  J, 

] 

Aug, 

Settlement — Married  Woman — Separate 
Property  WithotU  Power  of  Anticipation — 
Married  Womam  Trading  Separately  from 
Hxuhand — Bankruptcy  of  Married  Woman 
— Death  of  Iluehand — TitU  of  Trustee  in 
Bankruptcy  to  Life  Estate  —  Married 
W(mm'8  Property  Act,  1882  (45  di  46  Vict, 
c.  75),  8,  1,  evh'S.  5,  and  a.  19. 

/n  1859  certain  real  estate  was  vested  in 
a  trustee  upon  trust  during  the  life  of  W. 
to  pay  her  the  rents  and  profits  for  her  sole 
arid  separate  tise  indepevdently  of  any 
husband  unth  whom  she  might  intermarryy 
his  debts,  control,  or  engagements,  but  with- 
out power  to  her  whilst  covert  or  sole  to 
charge  or  anticipate  the  same.  W.  married 
in  1868.  In  1891  she  was  carrying  on 
bu^siness  as  a  schoolmistress  apart  from  her 
husband,  and  in  June,  1891,  she  was 
adjudicated  a  bankrupt.  In  February, 
1899,  her  husband  died,  she  being  then 
-still  an  undiscfiarged  bankrupt : — ^Held, 
that  the  entire  life  estate  of  W.  was  her 
separate  estate  at  the  date  of  the  bankruptcy 
within  the  meaning  of  section  \,  suh-sec- 
tion  5  of  the  Married  Women*s  Property 
Act,  1882,  and  that  the  restraint  upon 
^anticipation  which  was  saved  by  section  19 
of  the  Act  attached  only  to  a  portion  of 
that  life  interest — namely,  during  the  joint 
lives  of  herself  and  her  husband — that  the 
residue  of  the  life  interest  from  the  death 
of  her  husband  belonged  to  the  trustee  in 
bankruptcy,  and  must  be  applied  in  satis- 
/action  of  W's  debts. 

Observations  of  Kat,  L.J.,  in  Pelton 
Brothers  v.  Harrison  (60  L.  J.  Q.B.  742  ; 
[1891]  2  Q.B.  422,  ^25),  commented  upon. 

Originating  summons. 

By  a  settlement  dated  March  29,  1859, 
certain  real  estate  in  Ireland  was  vested 
in  a  trustee  upon  trust  during  the  life 
of  Caroline  Richards  Wheeler  to  pay  the 
irents  and  profits  for  her  sole  and  separate 
use  independently  of  any  hushand  with 
^irhom  she  might  intermarry,  his  debts, 
eontrol,  or  engagements,  but  without 
power  for  the  said  Caroline  Bichards 
"Wheeler,  whilst  covert  or  sole,  in  any 
y^SLj  to  charge  or  anticipate  the  same. 


On  August  19,  1868,  C.  R.  Wheeler 
was  married  to  Albert  Ryan. 

In  1891  she  was  carrying  on  the 
business  of  a  schoolmistress  apart  from 
her  husband,  and  on  June  12,  1891,  she 
was  adjudicated  a  bankrupt.  As  the 
assets  of  the  estate  did  not  amount  to 
3001.,  the  estate  was  administered  in 
bankruptcy  in  a  summary  way,  pursuant 
to  section  121,  subsection  1  of  the  Bank- 
ruptcy Act,  1883,  and  F.  Gittens,  as 
official  receiver,  became  the  trustee  in  the 
bankruptcy. 

On  February  10,  1899,  Albert  Ryan 
died. 

The  present  trustee  of  the  settlement 
had  continued  to  pay  Mrs.  Ryan  the  rents 
and  profits  of  the  settled  property  down 
to  the  date  of  her  husband's  death,  not- 
withstanding her  bankruptcy. 

Mrs.  Ryan  being  still  an  undischarged 
bankrupt,  the  trustee  in  bankruptcy 
claimed  to  be  entitled  as  such  trustee  to 
the  net  rents  which  had  accrued  since  the 
date  of  the  death  of  Albert  Ryan,  and 
which  should  thenceforth  accrue  during 
her  life.  Mrs.  Ryan,  on  the  other  hand, 
claimed  that  such  rents  were  still  payable 
to  her,  notwithstanding  her  bankruptcy. 

An  originating  summons  was  taken  out 
by  the  trustee  of  the  settlement  for  the 
determination  of  the  question  whether 
Mrs.  Ryan  or  her  trustee  in  bankruptcy 
was  entitled  to  the  rents  and  profits  so 
claimed  by  them  respectively. 

The  present  gross  rental  of  the  property 
comprised  in  the  settlement  amounted  to 
95/.  lbs.  per  annum. 

Brabant,  for  the  plaintiff. 

Astbury,  Q.C.,  and  W.  A.  G.  Woods,  for 
Mrs.  Ryan. — Mrs.  Ryan  is  entitled  to 
the  rents  and  profits  of  the  property  not- 
withstanding her  bankruptcy.  The  life 
interest  was  not  her  separate  property 
at  the  date  of  the  bankruptcy  within  the 
meaning  of  section  1,  sub-section  5  of  the 
Married  Women's  Property  Act,  1882.^ 

(1)  The  Married  Women's  Property  Act, 
1882,  provides : 

Section  1,  sub-section  5:  "Every  married 
woman  carrying  on  a  trade  separately  from  her 
husband  shall,  in  respect  of  her  separate  pro- 
perty, be  subject  to  the  bankruptcy  laws  in  the 
same  way  as  if  she  were  a  feme  sole." 

Section  19 :  "  Nothing  in  this  Act  contained 
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The  language  of  Kay,  L.J.,  in  PeUon 
Brothers  v.  Harrison  [l89l],*  is  in  fiivour 
of  this  contention. 

The  question  here  is  whether  the  title 
of  the  trustee  in  bankruptcy  attached  at 
the  date  of  the  adjudication,  or  whether 
the  property  in  question  is  property 
acquired  by  the  bankrupt  after  the  com- 
mencement of  the  bankruptcy.  On  the 
first  point,  section  19  of  the  Married 
Women's  Property  Act,  1882,^  provides 
that  nothing  in  that  Act  is  to  interfere 
with  or  render  inoperative  any  restriction 
against  anticipation  attached  to  the  enjoy- 
ment of  any  property  or  income  by  a 
woman  under  a  settlement.  Consequently, 
property  subject  to  restraint  on  anticipa- 
tion is  not  to  pass  as  free  property.  The 
trustee  in  bankruptcy,  therefore,  can  get 
no  title  to  the  life  interest  under  the 
settlement  except  by  setting  it  aside,  and 
that  he  is  not  seeking  to  do.  The  re- 
straint on  anticipation  admittedly  does 
not  attach  to  income  which  has  already 
become  payable — Hood-Barrs  v.  Heriot 
(No.  1)  [1896].'  In  Armstrong,  In  re; 
Boyd,  ex  parte  [isss],*  the  life  estate  of  a 
married  woman  who  became  a  bankrupt 
was  held  to  pass  to  the  trustee  in 
bankruptcy,  but  in  that  case  there  was 
no  restraint  upon  anticipation.  The  de- 
cision bears  out  the  contention  that  only 
free  separate  property  will  pass  to  the 
trustee.     If  the  title  of  the  trustee   in 

shall  interfere  with  or  affect  any  settlement  or 
agreement  for  a  settlement  made  or  to  be  made, 
whether  before  or  after  marriage,  respecting 
the  property  of  any  married  woman,  or  shall 
interfere  with  or  render  inoperative  any  re- 
striction against  anticipation  at  present  attached 
or  to  be  hereafter  attached  to  the  enjoyment  of 
any  property  or  income  by  a  woman  ander  any 
settlement,  agreement  for  settlement,  will,  or 
other  instrument;  but  no  restriction  against 
anticipation  contained  in  any  settlement  or 
agreement  for  a  settlement  of  a  woman's  own 
property  to  be  made  or  entered  into  by  herself 
shall  have  any  validity  against  debts  contracted 
by  her  before  marriage,  and  no  settlement  or 
agreement  for  a  settlement  shall  have  any 
greater  force  or  validity  against  creditors  of 
such  woman  than  a  like  settlement  or  agree- 
ment for  a  settlement  made  or  entered  into  by 
a  man  would  have  against  his  creditors." 

(2)  60  L.   J.  Q.B.  742;   [1891]  2  Q.B.  422, 
426. 

(3)  65  L.  J.  Q.B.  362 ;  [1896]  A.C.  174. 

(4)  67  L.  J.  Q.B.  553  j  21  Q.B.  D.  264. 


bankruptcy  vested  at  the  date  of  the 
adjudication  the  effect  would  be  entirely 
to  override  the  settlement.  The  restraint 
upon  anticipation  is  inserted  in  settle- 
ments for  the  express  purpose  of  pre- 
venting voluntary  alienation,  and  there 
can  be  no  involuntary  alienation  in  law 
where  there  can  be  no  voluntary  aliena- 
tion. The  Bankruptcy  Act,  1883,  s.  20, 
provides  that  where  a  receiving  order  is 
made,  and  no  composition  is  accepted  or 
approved,  the  Court  shall  adjudge  the 
debtor  bankrupt ;  and  thereupon  the  pro- 
perty of  the  bankrupt  shall  be  divisible 
among  his  creditors  and  shall  vest  in  a 
trustee.  It  is  obvious  here  tha)>  at  the 
date  of  the  receiving  order  the  life  in- 
terest was  the  property  of  ]tfrs.  Ryan, 
but  it  could  not  thereupon  become  divisible 
among  her  creditors. 

Then  as  to  whether  the  property  in 
question  was  property  acquired  after  the 
commencement  of  the  bankruptcy,  the 
death  of  the  husband  did  not  make  it 
after-acquired  property — Pelton  Brothers 
V.  Harrison,^ 

[Oozens-Hardy,  J.,  referred  to  TalUU 
V.  Armstrong  [1838].*'*] 

Separate  use  is  only  a  shield  for  the 
protection  of  the  wife  against  her  hus- 
band. If  the  husband  dies,  the  life 
interest  is  the  same  as  before,  less  the 
separate  use,  which  then  is  suspended, 
but  which  revives  on  a  subsequent  mar- 
riage. Whilst  the  separate  use  is  sus- 
pended it  cannot  be  said  that  the  property 
is  the  separate  property  of  a  married 
woman.  There  is  no  distinction  between 
separate  property  and  property  to  which 
a  married  woman  is  entitled  for  her 
separate  use. 

The  Married  Women's  Property  Act, 

1882,  has  not  enlarged  the  remedy  of 
creditors — Beckett  v,  Tcuker  [1887].*  If, 
therefore,  the  property  did  not  vest  in 
the  trustee  at  the  date  of  the  adjudica- 
tion, neither  did  it  vest  in  him  on  the 
death  of  the  husband. 

By  section  152  of  the  Bankruptcy  Acty 

1883,  nothing  in  the  Act  is  to  affect  the 
provisions  of  the  Married  Women's  Pro- 
perty Act,  1882,  so  that  the  question  in 

(5)  8  L.  J.  Ch.  19 ;  1  Beav.  1;  s.c.  on  app.: 
9  L.  J.  Ch.  41 ;  4  Myl.  &  Cr.  377. 

(6)  19  Q.B.  D.  7,  11. 
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the  present  case  turns  entirely  on  the 
latter  Act. 

[They  also  referred  to  Armstrong,  In 
re  ;  Gilchriat,  ex  parte  [i886]/  and  Sofilaw 
V.  Welch  [1899].8] 

H.  Greenwood,  for  the  trustee  in  bank- 
Tuptcy. — The  estate  limited  by  the  settle- 
ment in  this  case  is  one  estate.  There 
are  two  distinct  things  to  be  borne  in 
mind  in  dealing  with  questions  relating 
■to  the  property  of  married  women — 
namely,  separate  use  and  restraint  on 
anticipation.  The  former  lasts  during 
the  life  of  the  married  woman  ;  the  latter 
during  coverture  only — Barton  v.  Briscoe 
[1822].^ 

[Cozens-Hardy,  J. — I  doubt  whether 
the  authorities  prior  to  TuUett  v.  Arm- 
strong *  will  give  much  assistance.] 

All  the  cases  cited  by  the  other  side, 
with  the  exception  of  Armstrong,  In  re  ; 
Boyd,  ex  parte,^  have  been  cases  arising 
on  contracts,  and  not  bankruptcy  cases. 
In  Lynes,  In  re  ;  Lester  dc  Co.,  ex  parte 
[l893],*^  the  distinction  is  drawn  between 
the  case  of  bankruptcy  and  that  of  a 
judgment  upon  a  contract,  which  can 
only  be  in  the  form  settled  by  the  Court 
of  Appeal  in  Scott  v.  MorUy  [l887]  " — see 
also  Hand  ford  <k  Co.,  In  re ;  Hand  ford, 
tx  parte  [l899].^*  Separate  property  is 
something  ditferent  from  separate  use, 
•which  can  spring  up  upon  the  happening 
of  an  event. 

The  moment  Mrs.  Ryan  became  a 
bankrupt  all  her  separate  property  to 
which  she  was  then  entitled  vested  in  her 
trustee  in  bankruptcy,  subject  to  this, 
that  he  could  not  touch  it  during  her 
husband's  lifetime.  The  trustee  might 
have  sold  her  life  interest  subject  to  the 
restraint  on  anticipation,  which  was  in 
the  nature  of  an  incumbrance  on  the  pro- 
perty. If  there  had  been  no  restraint  on 
anticipation,  the  title  of  the  trustee  in 
bankruptcy  to  this  property  could  not 
have  been  questioned. 

In  Cooper  v.  Macdonald  [l877]  ^^  it  was 
lield  that  a  married  woman   having  an 

(7)  65  L.  J.  Q.B.  678  ;  17  Q.B.  D.  621. 

(8)  68  L.  J.  Q.B.  940 ;  [1899]  2  Q.B.  419. 

(9)  Jac.  603. 

(10)  62  L.  J.  Q.B.  372;  [1893]  2  Q.B.  113. 

(11)  57  L.  J.  Q.B.  43;  20  Q.B.  D.  120. 

(12)  68  L.  J.  Q.B.  386 ;  [1899]  1  Q.B.  666. 

(13)  47  L.  J.  Ch.  373;  7  Ch.  D.  288. 
Vol.  68.— Chang. 


estate  in  fee-simple  settled  to  her  separate 
use  without  power  of  anticipation  as  to 
the  income,  might,  by  a  disentailing  deed, 
enlarge  her  estate  tail  into  a  fee-simple 
and  limit  the  fee  to  her  separate  use  with 
power  to  dispose  of  it  so  as  to  defeat  the 
husband's  title  by  the  curtesy,  notwith- 
standing the  bankruptcy  of  the  husband. 
If,  therefore,  the  property  was  the  separate 
estate  of  Mrs.  Ryan,  it  vested  in  the 
trustee  on  her  bankruptcy,  subject  to  any 
fetter  or  incumbrance  attaching  to  it  by 
reason  of  the  restraint  on  anticipation. 
If  it  was  not  her  separate  estate  at  the 
date  of  her  husband's  death,  Mrs.  Ryan, 
being  then  an  undischarged  bankrupt, 
was  in  the  same  position  as  if  she  were 
adjudicated  a  bankrupt  after  that  date. 

[Cozens-Hardy,  J. — The  right  to  make 
a  married  woman  a  bankrupt  is  a  new 
right  given  for  the  first  time  by  the 
Married  Women's  Property  Act,  1882, 
and  unless  this  case  can  be  brought  within 
section  1,  sub-section  6  of  the  Act,^  there 
is  an  end  of  the  case.] 

The  rights  given  to  a  trustee  in  bank- 
ruptcy are  greater  than  those  given  to 
creditors. 

Astbury,  Q C,  replied. 

Cur,  adv.  vult, 

Aug.  11. — Cozens-Hardy,  J.,  stated 
the  facts,  and  continued  :  The  question 
raised  by  this  originating  summons  is 
whether  the  rents  and  profits  since  the 
death  of  Mr.  Ryan  ought  to  be  paid  to 
the  widow  during  the  rest  of  her  life  or 
whether  they  are  payable  to  the  official 
receiver  as  the  trustee  in  bankruptcy. 
This  depends  upon  the  true  construction 
and  effect  of  section  1,  sub-section  5  of 
the  Married  Women's  Property  Act,  1882, 
coupled  with  section  19  of  that  Act.  Sub- 
section 5  is  as  follows :  "  Every  married 
woman  carrying  on  a  trade  separately 
from  her  husband  shall,  in  respect  of  her 
separate  property,  be  subject  to  the  bank- 
ruptcy laws  in  the  same  way  as  if  she  were 
&feme  sole."  Now  if  there  were  nothing 
else,  it  is  reasonably  clear  that  the  entire 
life  interest  of  Mrs.  Ryan,  notwithstand- 
ing the  restraint  upon  anticipation,  would 
pass  to  the  official  receiver — see  Axford 
V.  Reid  [1889].^*     That  she  could  not  by 

(14)  58  L.  J.  Q.B.  230  ;  22  Q.B.  D.  548. 
3  A 
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▼oluntary  alienation  affect  her  life  in- 
terest would  be  of  no  moment.  This  is 
her  separate  estate,  and  there  is  no  ex- 
ception from  the  generality  of  the  lan- 
guage of  the  statute.  But  then  comes 
section  19,  which  is  by  no  means  easy  to 
interpret.  It  has  been  decided  by  the 
Court  of  Appeal  that  the  life  estate  of  a 
married  woman,  limited  to  her  separate 
use  but  not  subject  to  a  restraint  upon 
anticipation,  will  vest  in  her  trustee  in 
bankruptcy,  notwithstanding  section  19 — 
Armstrong^  In  re,^  It  is,  I  think,  plain, 
and  it  has  not  been  disputed,  that  Mrs. 
Byan's  bankruptcy  could  not  interfere 
with  or  render  inoperative  the  restraint 
upon  anticipation.  But  the  question  re- 
mains whether  the  title  of  the  trustee  is 
or  is  not  effective  now  that  the  restraint 
upon  anticipation  is  no  longer  operative. 
It  is  important  to  observe  that  Mrs. 
Ryan  takes  nothing  under  the  Married 
Women's  Property  Act,  1882.  She  takes 
under  the  instrument  of  1859,  which 
purports  to  give  her  an  interest  for  her 
separate  use  during  the  whole  of  her  life 
and  subject  to  a  restraint  upon  anticipa- 
tion. It  is  common  knowledge  that  it 
was  and  is  usual  to  give  the  income  of 
property  during  the  whole  life  of  a  woman 
for  her  separate  use,  though  the  separate 
use  is  sometimes  limited  to  a  particular 
coverture,  as  in  Stogdan  v.  Lee  [l89i].^^ 
There  is  no  difficulty  in  attaching  a 
separate  use  either  to  the  complete  life 
interest,  or  even  to  an  estate  in  fee — 
Baggett  v.  Meux  [l844]  ^® — or  an  absolute 
interest  in  personal  estate — Grey,  In  re  ; 
Acaean  v.  Greentoood  [l8S7].^^  In  the  well- 
known  case  of  TuUeit  v.  Armatron^  ^  it  was 
finally  decided  that  under  a  limitation  to 
a  woman  during  her  life  for  separate  use 
without  power  of  anticipation,  the  sepa- 
rate use  and  also  the  restraint  upon 
anticipation  would  become  operative  under 
and  by  virtue  of  the  original  limitation  in 
the  event  of  a  second  marriage.  Lord 
Langdale  treated  the  separate  use  as 
'' suspended"  and  having  no  operation 
while  the  woman  is  discovert,  though  it 
is  capable  of  arising  upon  the  happening 
of  a  marriage — ^see  1   Beav.  32  and  33. 

(16)  60  L.  J.  Q.B.  669;  [1891]  1  Q.B.  661. 

(16)  13  L.  J.  Ch.  228  ;  1  Coll.  138. 

(17)  66  L.  J.  Ch.  611 ;  34  Ch.  D.  712. 


Lord  Cottenham  expressly  negatived  the 
idea  that  a  new  separate  estate  arises  on 
the  second  marriage,  and  assorts  that  the 
old  separate  estate  continues  through  the 
second  coverture — see  4  Myl.  &  Cr.  405. 
There  are  authorities  which  speak  of  that 
which  was  separate  estate  being  still  sepa- 
rate estate  after  the  husband's  death — ^see 
Pike  V.  FUzgibhon  [i88l].^^  The  judg- 
ment of  Vice-chancellor  Malins,  as  varied 
by  the  Court  of  Appeal,  is  given  in  Setoff 
on  BeereeSy  p.  757.  It  declares  that 
such  of  the  separate  property  of  the 
widow  as  was  immediately  biafore  the 
death  of  her  husband  and  at  this  date  is 
vested  in  her,  excluding  any  separate  pro- 
perty which  during  coverture  she  was 
restrained  from  anticipating,  was  charge- 
able with  the  payment  of  the  amount  dae 
to  the  plaintiffs.  There  are  also  authori- 
ties which  speak  of  that  which  was  sepa- 
rate estate  being  still  separate  estate  after 
the  wife's  death — see  HeaUey  v.  Thomas 
[1809],^^  where  the  decree  directed  an 
account  of  the  separate  estate  of  the 
deceased  lady  against  her  executors ;  and 
London  Chartefi'ed  Bank  of  Atistralia  v. 
Lempriere  [iSTs],^^  where  the  judgment 
of  the  Privy  Council  was  given  by  Lord 
Justice  James.  I  may  point  out  that 
section  23  of  the  Act  of  1882  treats  a 
married  woman's  separate  estate  as  some- 
thing which  may  vest  in  her  executors- 
see  Surman  v.  Wharton  [l89l].**  It 
seems  to  me  to  follow,  from  the  authori- 
ties I  have  cited,  that  separate  estate  may 
be  said  to  exist  notwithstanding  discover- 
ture.  It  is  "  suspended  "  in  this  sense- 
that  the  widow's  power  of  disposition 
over  it  is  the  eame  as  if  it  had  been  given 
to  her  simply  and  without  words  creating 
a  separate  use.  It  is  not  extinct,  because 
it  becomes  operative  upon  a  second  mar- 
riage. If  the  coverture  ends  by  her 
death  it  is  still  regarded  as  her  separate 
estate  and  is  applied  in  satisfaction  of  her 
debts  and  liabilities.  If  the  coverture 
ends  by  her  husband's  death  the  same 
principle  ought  to  apply.  Unless,  there- 
fore, I  am  constrained  by  authority,  I 
should  hold  that  the  combined  effect  of 

(18)  50  L.  J.  Ch.  894;  17  Ch.  D.  454. 

(19)  16  Ves.  596. 

(20)  42  L.  J.  P.C.  49 ;  L.  R.  4  P.C.  572. 

(21)  GO  L.  J.  QB.  233;  [1891]  I  Q.B.  491. 
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the  two  sections  of  the  Act  of  1882  to  which 
I  have  referred  was  to  vest  in  the  trostee 
the  whole  of  the  life  interest  of  Mrs. 
Ryan,  subject  only  and  except  so  fistr  as  it 
was  protected  by  the  restraint  upon  an- 
ticipation, and  that  directly  the  restraint 
upon  anticipation  ceased  by  Mr.  Ryan's 
death  the  title  became  free  from  impedi- 
ment. But  it  has  been  strongly  argued 
that  I  am  not  at  liberty  to  take  this  view, 
in  consequence  of  the  decision  of  the 
Court  of  Appeal  in  the  case  of  Felian 
Brothers  v.  Harrison.^  In  that  case 
judgment  had  been  obtained  against  a 
married  woman  in  the  form  settled  in 
ScoU  V,  MorUy  " — ^that  is  to  say,  "  to  be 
payable  out  of  her  separate  property,  as 
hereinafter  mentioned,  and  not  other- 
wise. And  it  is  ordered  that  execu- 
tion hereon  be  limited  to  the  sepa- 
rate property  of  the  defendant  not  subject 
to  any  restriction  against  anticipation, 
unless,  by  reason  of  section  19  of  the 
Married  Women's  Property  Act,  1882, 
the  property  shall  be  liable  to  execution, 
notwithstanding  such  restriction."  This 
judgment  was  obtained  after  her  hus- 
band's death,  but  in  respect  of  a  contract 
entered  into  during  coverture,  and  the 
question  was  whether  a  receiver  had  been 
properly  appointed  of  the  property  of  the 
married  woman  as  to  which  during  the 
coverture  she  had  been  restrained  from 
anticipating.  The  Court  of  Appeal  held 
that  the  judgment  creditor  could  not  attach 
this  property,  and  Lord  Justice  Kay,  in 
delivering  the  judgment  of  the  Court, 
said :  *'  The  question  is  whether  under 
this  judgment  the  property  which  the 
married  woman  was  restrained  from  an- 
ticipating can  be  affected.  The  shortest 
answer  is  that  the  judgment  expressly 
directs  that  there  shall  be  no  execution 
against  such  property,  and  in  my  opinion 
it  is  as  completely  excepted  from  the  con- 
sequences of  the  judgment  as  if  it  had  been 
specifically  mentioned  in  it,  and  stated  to 
be  excepted  because  the  married  woman 
was  restrained  from  anticipating  it."  This, 
of  course,  was  a  sufficient  ground  for  the 
decision.  But  the  Lord  Justice  proceeds 
to  discuss  the  Act  of  1882,  section  1,  sub- 
sections 2  and  4,  and  uses  language  upon 
which  great  reliance  is  placed :  "  But  it  is 
argued  that  when  the  husband  died  this 
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property  was  still  separate  property,  and 
that  by  the  death  of  the  husband  the 
restraint  on  anticipation  was  gone,  and 
it  may  therefore  be  treated  as  separate 
property  acquired  upon  the  death  of  the 
husband.  The  answer  to  this  argument 
is,  that  there  is  no  such  thing  as  separate 
property  of  an  unmarried  woman.  Sepa- 
rate property  means  property  held  sepa- 
rately from  the  husband."  This  case 
turned  upon  section  1,  sub-section  2, 
which  may  be  called  the  contract  section, 
and  not  upon  sub-section  5,  which  is  the 
bankruptcy  section.  But  I  have  felt  great 
difficulty  in  consequence  of  these  weighty 
observations  of  Lord  Justice  Kay.  They 
were  not,  however,  necessary  to  the  de- 
cision of  the  case,  and  they  seem  to  me 
not  to  be  consistent  with  the  views  ex- 
pressed by  the  Court  of  Appeal  itself  in 
Fiks  v.  FUzgibhon,^^  and  by  other  Judges 
in  many  cases,  to  some  of  which  I  have 
referred.  I  therefore  feel  myself  at  li  berty 
in  this  case  to  follow  my  own  view  and  to 
hold  that  the  entire  life  interest  of  Mrs. 
Ryan  was  her  separate  property  at  the 
date  of  the  bankruptcy  within  the  mean- 
ing of  section  1,  sub-section  5,  and  that 
the  restraint  upon  anticipation,  which  is 
saved  by  section  19,  attached  only  to  a 
portion  of  that  life  interest — namely, 
during  the  joint  lives  of  herself  and  her 
husband — and  that  the  residue  of  the  life 
interest  from  the  death  of  her  husband 
belongs  to  the  trustee  in  bankruptcy,  and 
must  be  applied  in  satis^tion  of  Mrs. 
Ryan's  debts.  I  therefore  make  a  decla- 
ration in  conformity  with  this  opinion. 
I  think  it  is  a  case  in  which  the  costs  > 
all  parties,  including  Mrs.  Ryan,  should 
be  paid  by  the  plaintiff,  who  is  trustee  of 
the  settlement  of  1859,  out  of  the  life 
interest  to  which  the  declaration  extends. 


Solicitors — C.  J.  Ernest  Crosse,  Manchester,  for 
plaintiff  and  Mrs.  Ryan ;  Jaques  &  Co.,  agents 
for  Layton,  Melly  &  Layton,  Liverpool,  for 
trustee  in  bankruptcy. 

IReported  by  W.  Ivimey  Cook,  Es.}^ 
Barritter'at'Larc, 
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Btbss^  J. 

1899. 
Jane  2, 7.  C 
July  29.  ; 

Bankruptcy  of  Agent — Following  TtuA 
Money — Banking  Account^AppropriaLion 
of  Payments — Bide  in  Clayton's  Case. 

A  firm  of  stockbrokers  had  two  aeoounis 
with  their  hankers — namely^  an  ordinary 
current  account  and  a  loan  account.  The 
firm  became  bankrupt,  and  the  bankers 
thereupon  dosed  the  current  account,  and 
transferred  both  the  balance  thereon,  being 
1,362/.,  and  an  indebtedness  on  the  loan 
account  of  7,500/.,  to  a  special  liquidation 
account.  They,  however,  did  not  require 
to  appropriate  the  1,362/.  to  meet  the  loan 
account,  and  repaid  themselves  by  selling 
securities  vyrongfvUy  deposited  with  them 
by  the  bankrupts  for  the  purposes  of  the 
loan: — Held  that,  as  there  had  been  no 
appropriation  by  the  bankers  of  the  cash 
balance,  the  rule  in  Clayton's  Case  (1 
Mer.  572,  585)  did  not  apply,  and  that 
there  vjas  no  equity  entitling  cestuis  que 
trust  of  the  deposited  securities,  as  against 
cestuis  que  trust  wltcse  money  formed  part 
of  the  current  account,  to  be  paid  out  of 
dis  cash  balance, 

Messrs.  Tatham  &  Co.,  stockbrokers, 
had  two  accounts  with  their  bankers, 
Messrs.  Glyn,  Mills,  Currie  &  Co.,  one  an 
ordinary  account  current,  the  other  a  loan 
account. 

On  January  11,  1896,  Messrs.  Tatham 
&  Co.  paid  to  the  credit  of  their  current 
account  a  sum  of  790/.  4^.  6{/.,  which  they 
had  received  from  a  customer  named 
Parker  for  investment. 

On  January  13,  1896,  Messrs.  Tatham 
k  Co.  were  declared  defaulters  on  the 
Stock  Exchange.  On  January  21  a  re- 
ceiving order  was  made  against  them, 
and  on  January  24  they  were  adjudicated 
bankrupt. 

On  January  20  the  bankers  closed 
Messrs.  Tatham  &  Co.'s  account,  and 
transferred  the  balance  then  standing  to 
the  credit  of  that  account — ^namely,  1,362/. 
10«. — to  a  new  account  opened  in  the 
name  of  Messrs.  Tatham  &  Co.  in  a  book 
of  the  bankers  devoted  to  bankruptcies 


and  liqmdatiffns.  This  balanftft  induded 
and  was  made  up  in  put  by  the  790L 
4#.  6c/.  paid  by  Parker  for  inTeEtmeoty  bfui 
which  was  never  in  £ict  invested.  It 
appeared  frcxn  the  loan  aoooont  of  MeasR. 
Tatham  h  Ga  in  the  loan  book  of  the 
banken  that  on  December  30,  1895,  a 
sam  of  7,500/L  was  owing  cm  that  aoeonnty 
becoming  due  in  oonrse  of  ordinazy  deal- 
ing on  Janoaiy  16,  1896. 

The  bankers  held,  and  had  held  since 
March  30,  1895,  certain  securities  wrong- 
folly  deposited  by  Messrs.  Tatham  k  Co. 
for  securing  this  indebtedness,  and  prior 
to  January  20,  1896,  the  bankers  pro- 
ceeded to  realise  such  securities.  OnJana- 
ary  20, 1896,  the  bankers  credited  Messrs. 
Tatham  k  Co.'s  new  account  (hereinafter 
called  the  liquidation  account)  with  sums 
amounting  to  3,342^.  15«.,  being  pro- 
ceeds of  sale  of  some  of  the  secorities ; 
and  on  January  22, 1896,  they  debited  the 
same  account  as  foUows :  ^'  Loan  (part) 
discharged,  3,340^. ;  20  days'  interest  to 
January  20,  3/.  13«  2(2. 

On  January  24,  1896,  the  same  account 
was  credited  with  574^.  10«.  in  respect  of 
a  further  sale  of  securities,  and  was  de- 
bited as  follows :  '^  Loan  (part)  discharged 
to  570/. ;  20  days'  interest,  15*." 

Further  suuls  were  received  by  the 
bankers  on  January  25,  27,  and  30, 1896, 
in  respect  of  sale  of  securities,  all  of 
which  sums  were  duly  credited  to  Messrs. 
Tatham  k  Co.  in  the  liquidation  account, 
and  on  the  other  side  of  the  same  account 
there  appeared  the  entry  under  date 
January  30 :  ''  Loan  (balance)  dischai^ged, 
3,590Z. ;  30  days'  interest,  5/.  17«.  llrf." 

It  appeared  from  this  account  that,  so 
far  as  entries  in  their  books  shewed,  no 
part  of  the  balance  of  1,362Z.  10«.  trans- 
ferred from  the  current  account  was  ap- 
plied in  reduction  of  the  loan  account, 
and  that  the  proceeds  of  the  sale  of  secu- 
rities were  specifically  appropriated  in 
discharge  of  the  loan  account,  leaving  a 
small  balance  la  the  hands  of  the  bankers. 

On  March  20,  1896,  the  bankers  wrote 
to  Messrs.  Foyer  k  Hordern,  the  solicitors 
acting  for  some  other  person  interested,  a 
letter  in  which  they  stated  that  the  bal- 
ance in  their  hands  at  the  time  of  the 
suspension  of  Messrs.  Tatham  k  Co.  would 
not  be  needed  for  the  repayment  of  ad- 
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vances,  which  were  met  by  the  sale  of 
securities,  and  that  they  retained  the 
amount  of  that  balance  pending  possible 
judicial  decision. 

The  secretary  to  the  bankers  made  an 
affidavit  in  which  he  exhibited  a  copy  of 
the  liquidation  account,  and  stated  that 
he  had  in  it  shewn  the  proceeds  received 
by  them  in  respect  of  the  securities,  the 
dates  of  receipt  of  the  proceeds,  and  how 
such  proceeds  as  well  as  certain  dividends 
received  in  respect  of  some  of  the  said 
securities  were  applied  by  the  bankers. 

This  was  a  summons  taken  out  by 
Parker,  claiming  to  be  repaid  the  sum  of 
7901,  4#.  6(i.,  so  paid  by  him  to  Messrs. 
Tatham  &  Co.  for  investment,  out  of  the 
1,362^.  10«.,  the  balance  on  the  current 
account  transferred  to  the  liquidation 
account. 

George  Laiorence,  for  Parker. — ^The 
cun*ent  account  was  at  once  closed,  and 
the  loan  was  discharged  from  the  proceeds 
of  the  securities.  Nothing  from  the 
current  account  was  appropriated  by  the 
bankers.  The  rule  in  Clayton's  Case 
[is  16]  *  applies  only  where  there  is  an 
account  with  appropriations  on  both  sides 
as  between  creditor  and  debtor — The 
Mecca  [i897]  ^ — and  where  there  is  one 
unbroken  account — Sherry^  In  re  [l884].^ 
The  bankers  never  had  the  necessity  to 
appropriate.  In  fact,  they  wrote  to  say 
that  the  balance  of  the  account  at  the 
time  of  suspension  was  not  required  for 
payment  of  what  was  due  to  them. 

[DuTilop,  In  re  [l882],*  and  Stenning, 
In  re  [l895],*  were  also  referred  to.] 

Xenyon  Parker,  for  the  defendants  in 
the  same  interest. 

Levett,  Q.C.,  and  H.  C.  HuUy  for  the  owners 
of  the  securities  wrongfully  deposited. — 
As  between  banker  and  customer  the 
account  was  one,  and  Parker  is  not  entitled 
to  priority.  It  is  only  as  between  the 
trust  moneys  and  any  moneys  actually 
belonging  to  the  customer  himself  that 
the  rule  in  Clayton's  Case^  does  not 
apply— iZaZfett**    Estate^    In  -  re    [i88o].<^ 

(1)  1  Met.  686,  608. 

(2)  66  L.  J.  P.  86  ;  [1897]  A.C.  286. 

(3)  63  L.  J.  Ch.  404 ;  26  Ch.  D.  692,  702. 

(4)  21  Ch.  D.  683. 
(6)  [1896]  2  Ch.  433. 

(6)  49  L.  J.  Ch.  416 ;  13  Ch.  D.  696. 


Here,  however,  all  the  moneys  in  the 
account  belonged  to  other  persons,  and 
none  to  the  hankrupts.  The  bankrupts 
were  debtors  and  not  creditors  when  the 
money  was  paid  in,  and  as  between  the 
various  cestuis  que  trust  it  is  immaterial 
how  the  bankers  dealt  with  the  account. 
They  are  not,  under  the  circumstances, 
affected  by  anything  the  bankers  did. 

[They  also  referred  to  Grant  on  Banking 
(5th  ed.),  p.  250,  European  Bank,  In  re  ; 
Agra  Bavk,  ex  parte  [1872],^  Fedder  v. 
Preston  Corporation  [1862],^  and  Thom- 
son v.  Clydesdale  Bank  [l893].^] 

Younger,  for  another  depositor,  referred 
to  Hancock  v.  Smith  [l889].*® 

Daniel  Jones ^  for  the  trustee  in  bank- 
ruptcy. 

S,  Dickinson,  for  the  bankers. 

George  Laiorence,  in  reply. — If  there  had 
been  one  account,  interest  in  respect  of 
1,362^.  would  not  have  been  charged  by 
the  bankers. 

July  29. — Byrne,  J.,  after  stating  the 
£Bu;ts,  continued  as  follows  :  It  is  conceded 
that  the  bankers  might,  had  they  been  so 
minded,  have  applied  the  balance  trans- 
ferred from  current  account  in  part  dis- 
charge of  the  amount  due  to  them  on 
loan  account,  but  they  did  not  do  so. 

They  were  entitled  to  appropriate  the 
proceeds  of  the  sale  of  securities  as  they 
did — ^namely,  in  discharge  of  the  in- 
debtedness on  loan  account,  to  secure 
which  the  securities  had  been  deposited. 
It  is  to  be  noted,  moreover,  that  interest 
is  charged  in  the  liquidation  account  on 
the  amount  due  in  respect  of  loan  account, 
a  part  of  which  would  not  have  been 
chargeable  had  the  balance  of  current 
account  been  applied  in  part  discharge  of 
loan  account. 

But  it  is  argued  on  behalf  of  owners  of 
securities  which  have  been  realised,  and 
which  were  wrongfully  deposited  by 
Messrs.  Tatham,  being  securities  belongs 
ing  to  customers  of  theirs,  that  it  does 
not  matter,  as  between  rival  claimants  to 
the  funds,  what  entries  the  bankers  made 
in  their  books  or  what  they  in  £a«t  did 

(7)  L.  R.  8  Ch.  41. 

(8)  12  C.  B.  (N.S.)  636. 

(9)  62  L.  J.  P.C.  91 ;  [1893]  A.O.  282. 
(10)  68  L.  J.  Ch.  726  ;  41  Ch.  D.  456. 
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by  way  of  appropriation;  that  as  be- 
tween banker  and  customer  all  the  ac- 
counts make  but  one  account  (which  is 
true  for  certain  purposes),  and  that  the 
rule  in  Clayton's  Cate^  ought  to  be 
treated  as  applicable  not  only  as  between 
the  bankers  and  other  persons,  but  as 
between  third  parties  claiming  the 
balance. 

The  rule  in  GlayUm'a  Gaae^  applies 
where  there  is  one  unbroken  account,  and 
it  applies  as  between  cestuis  que  trust  in 
an  appropriate  case — see  HaUett's  EstcOe^ 
In  re,^  and  Stenning^  In  re.^  In  Tlie 
Mecca  ^  Lord  Macnaghten  cites  what  was 
said  by  Jessel,  M.E.,  in  HalUU's  Fatate, 
In  re^ :  "  It  is  a  very  convenient  rule, 
and  I  have  nothing  to  say  against  it 
unless  there  is  evidence  either  of  agree- 
ment to  the  contrary  or  of  circumstances 
from  which  a  contrary  intention  must  be 
presumed,  and  then  of  course  that  which 
is  a  mere  presumption  of  law  gives  way 
to  those  other  considerations  "  ;  and  after 
citing  a  passage  to  a  similar  effect  from 
the  judgment  of  Lord  Justice  Baggallay 
in  the  same  case,  proceeds  to  deal  with 
the  case  before  the  House  of  Lords  upon 
the  footing  of  the  qualification  referred  to. 

Suppose  the  bankers  had  not  made  any 
appropriation  of  the  moneys  received  by 
them  from  the  sale  of  securities,  but  had 
simply  made  one  account,  by  means  of 
transfer  to  the  credit  of  the  liquidation 
account,  of  the  balance  on  current  ac- 
count, and  had  added  the  amount  received 
by  them  from  sale  of  securities,  entering 
items  on  the  debit  side  without  distin- 
guishing, it  may  well  be  that  the  rule  in 
Clayton's  Case  ^  would  have  apphed ;  but 
I  have,  in  what  was  actually  done  by  the 
bankers,  clear  evidence  that  they  appro- 
priated, as  they  were  clearly  entitled  to 
do,  specific  receipts  to  payment  of  a 
specific  balance  due  from  the  customer. 
I  think  that  this  excludes  the  application 
of  the  rule  in  Clayton's  Case^^  and  I  can- 
not find  authority  for  saying  that  there 
exists  any  equity  entitling  the  cestuis  que 
trust  of  the  deposited  securities  as  against 
the  cestuis  que  trust  of  the  transferred 
balance  from  current  account  to  require 
the  application  of  the  rule  in  Clayton's 
Case^  or  to  maintain  a  right  to  say  that 
the  moneys  ought  to  be  deemed  to  have 


been  dealt  with  otherwise  than  they  in 
fact  were.  I  think  that  Mr.  Parker  has 
established  his  daim.  This  dedsioii  ap- 
plies also  to  the  other  claimants  to  the 
cash  balance  if  they  succeed  in  tracing 
their  moneys  into  the  fund. 


Bolicitors— Longboame,  Stevens  &  Co. ;  Foyer  Jc 
Hordem ;  Bower,  Cotton  k.  Bowery  agents  for 
H.  B.  Bradley,  Folkeatone ;  DnffieldJc  Bnity; 
Blunt  &  Co. ;  M array,  Hutchins,  Stirling  k 
Murray. 

[Beported  by  H.  B.  Sekomberp,  A?., 
Barritter-at'La/H. 


BYBNE,  J.        "^TRANSVAAL      KIPLORIKO 
1899.  >    CO.   V,   ALBION  (TRAS8- 

July  20,  21,  22.  J    vaal)  gold  MimB,  wl 

Company  —  Beconstruction  —  Cwtrad 
for  Paidrup  Shares — Option  of  Vmdor  U> 
take  Paid-up  Shares  —  Companiei  i^ 
1867  (30  d:  31  Vict.  c.  131),  s.  25. 

The  registration  of  a  contract  for  th^ 
sale  of  a  business  to  a  company  partly  j» 
consideration  of  a  given  number  of  paid- 
up  shares,  stated  therein  to  be  isntable  lo 
the  vcTidors  on  an  option  exerdsaiU  hy 
them  at  a  svbsequeni  date,  is  a  suffix^ 
compliance  with  section  25  of  the  Com- 
panies Act,  1867,  notwithstanding  thai  th6 
actual  nuinber  of  the  shaares  to  be  dwMd 
paid  up  ccmnot  be  determined  ufdil  (A« 
vendors  have  exercised  their  option. 

Common  Petroleum  Engine  Co.,  In  re\ 
Eisner's  and  McArthur's  Case  (65 
L.  J.  Ch.  76;  [1895]  2  Ch.  759), 
adopted. 

The  plaintiflfis  at  the  commencement  of 
the  year  1897  were  the  holders  of  6,5(H) 
fully  paid-up  shares  of  lO^.  each  in  the 
Albion  (Transvaal)  Gold  Mines,  Lim. 

The  capital  of  the  company  vw 
125,000?.,  divided  into  250,000  shares  of 
105.  each,  of  which  200,000  had  been 
issued.  In  February,  1897,  resolution 
were  passed  by  the  company  for  its  volun- 
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tary  liquidation  and  for  its  reconstruction  . 
under  the  same  name.  In  pursuance  of 
such  resolutions  the  defendant  company 
was  formed,  with  a  capital  of  125,000/., 
divided  into  250,000  shares  of  10«.  each ; 
and  by  an  agreement  of  March  2,  1897, 
between  the  old  company  and  its  liqui- 
dator and  the  defendaiit  company,  it  was 
agreed  that  the  property,  undertaking, 
and  business  of  the  old  company  should 
be  transferred  to  the  defendant  company. 
By  clause  6  of  such  agreement  it  was  pro- 
vided that  as  to  part  of  the  consideration 
for  the  said  transfer  the  liquidator  of  the 
old  company  should  be  entitled  to  have 
allotted  to  him  or  his  nominees  200,000 
shares  of  10«.  each  in  the  defendant  com- 
pany, with  the  sum  of  78.  6(2.  per  share 
credited  thereon  as  paid  up,  to  the  intent 
that  as  many  as  might  be  required  of 
such  shares  might  be  distributed  among 
the  members  of  the  old  company  or  their 
assigns  in  manner  following — that  was  to 
say,  holders  of  fully  paid-up  shares  in  the 
old  company  should  be  entitled  to  have 
one  share  of  10^.,  credited  with  7^.  6c2. 
paid  up,  of  the  defendant  company  for 
every  fully  paid  share  in  the  old  company ; 
but  it  was  provided  that  the  defendant 
company  should  not  be  bound  to  allot  to 
the  liquidator  or  to  any  such  nominee, 
unless  the  liquidator  within  two  months 
from  the  date  thereof,  or  such  nominee 
within  seven  days  after  the  giving  by  the 
liquidator  of  the  notice  therein  referred 
to,  claimed,  by  writing  addressed  to  the 
defendant  company  on  the  prescribed 
form,  his  allotment,  and  paid  up  there- 
with 6d.  per  share,  and  agreed  to  pay  the 
unpaid  balance  of  2«.  per  share  as  and 
when  called  up;  and  it  was  provided 
th&t  the  liquidator  should  give  to  each 
member  of  the  old  company  notice  of  the 
agreement;  but  if  any  such  member 
failed  or  omitted  to  claim  his  allotment  of 
shares  in  the  new  company  within  the 
seven  days,  then  such  member's  right  to 
such  allotment  should  absolutely  cease, 
and  as  regarded  all  shares  of  the  defen- 
dant company  which  the  shareholders  of 
the  old  company,  being  entitled  thereto, 
failed  or  omitted  to  daim,  the  liquidator 
should  use  his  best  endeavours  to  sell  the 
same  and  should  deal  with  the  net  pro- 
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ceeds  arising  from  such  sale  as  therein 
mentioned ;  and  when  any  such  sale  was 
made,  the  defendant  company  should,  on 
the  nomination  of  the  liquidator  of  the 
old  company,  allot  to  the  purchaser  or 
purchasers  the  shares  sold,  credited  as 
paid  up  to  the  extent  aforesaid,  on  such 
purchs^er  or  purchasers  applying  for  such 
shares  in  the  manner  and  on  the  terms  as 
to  pajrment  or  otherwise  thereinbefore 
prescribed  in  the  case  of  the  liquidator  or 
his  nominees  applying  for  shares  forming 
part  of  the  said  200,000  shares. 

The  plaintiffs  had  applied  for  and  were 
duly  allotted  6,500  shares  in  the  defen- 
dant company,  which  were  purported  to 
be  issued  with  7^.  60^.  per  share  credited 
as  paid  thereon. 

The  agreement  of  March  2, 1897,  was 
filed  with  the  Registrar  of  Joint-Stock 
Companies  before  the  issue  of  the  6,500 
shares,  and  the  plaintiffs  contended  that 
such  agreement  was  not  the  contract 
under  which  the  6,500  shares  were  issued, 
there  being  no  contract  to  issue  the 
shares  until  the  option  reserved  by  the 
agreement  of  March  2,  1897,  was  exer- 
cised by  the  plaintiffs  forwarding  to  the 
defendant  company  an  application  for  the 
shares  in  the  manner  and  form  prescribed 
by  the  agreement. 

The  plaintiffs  therefore  alleged  that  no 
contract  to  issue  paid-up  shares  had  been 
registered  under  section  25  of  the  Com- 
panies Act,  1867,  and  claimed  rectifica- 
tion of  the  defendant  company's  register 
by  removing  the  plaintiflfe'  names  there- 
from as  shareholders. 

Farwell,  Q.C.^  and  J.  W.  Manning,  for 
the  plaintiffs,  relied  on  Coclgardie  Con- 
solidated Gold  Mines,  lAm.,  In  re  [lS9S],^ 
and  Jackson  d;  Co,,  In  re  [l898];*  and 
also  cited  New  Eherhardt  Co.,  In  re  [l889],* 
and  Western  of  Canada  Oil  Co,  In  re; 
Carling's  Case  [iSTS].-* 

[Palmer's  Company  Precedents  (7th  ed.), 
Part  I.,  p.  181,  was  referred  to.] 

Rowden^  Q.C.,  and  W.  F.  Hamilton,  for 

(1)  14  Times  L,  R.  277. 

(2)  Ante,  p.  190;  [1899]  1  Ch.  348. 

(3)  69  L.  J.  Ch.  73  ;  43  Ch.  D.  118. 

(4)  45L,J.  Ch.  5;  1  Ch.  D.  115. 
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Tbaxstaai.  ExTLonxG  Co.  V.  Auws  Gold  Hixes,  Lol 


tW  debodMixt  ooiD|Munr,  rriiedon  Co 
Fitndemn  Engime  Co^  In  re  ;  Elna'g  and 
McAHkw^g  Cam  [hss];^  and  cited 
Almada  and  Ttrtio  Co.,  In  re  [iwb]^  and 
Oarei^um     Gold-Mining    Co.     t.    Eoper 


Brsn:,  J. — ^The  point  raised  in  the 
present  esae  is  thij( :  The  agreement  was 
doljT  registered ;  but  it  is  said  that,  ina.s- 
modi  as  there  was  not  an  a^rreement  to 
issue  a  specified  nnmber  of  shares  in  anj 
event,  it  does  n^/t  amoant  to  such  an 
agreement  as  ought  to  be  valid  under  sec> 
tion  25  of  the  Companies  Act,  1867 — that 
in  point  of  (act  it  was  nothing  more  than 
a  contract  for  an  option,  and  that  until 
the  option  should  be  exercised  there  was 
no  contract  capable  of  being  registered,  so 
as  to  come  within  the  meaning  of  section  25. 
The  point  in  quehtion  has  undoubtedly 
been  the  sul>ject  of  decision  in  Common 
Petroleum  Etigine  Co.,  In  re.*  Mr.  Jus- 
tice Romer  there  had  a  case  before  him 
which  it  cannot  be  disputed,  and  indeed 
is  not  disputed,  governs  this,  so  far  as  the 
decision  is  concerned ;  but  it  is  suggested 
that  the  particular  point  was  not  argued 
before  him,  and  that  it  is  inconsistent 
with  two  other  cases  to  which  I  have  been 
referred.  I  do  not  mean  to  go  at  any 
length  into  the  circumstances  of  that  case, 
particularly  having  regard  to  the  fact  that 
it  is  not  disputed  that  the  decision  does 
not  govern  this  point;  but  Mr.  Justice 
Homer  says :  '^  By  the  agreement  this 
company  were  bound  to  allot  to  each 
shareholder  of  Spiel's  Co.  his  propor- 
tion of  shares  if  he  applied  for  them ; 
and  the  fact  that  each  shareholder  had  an 
option  and  was  not  bound  to  apply  did 
not  the  less  render  the  agreement  a  con- 
tract and  one  binding  on  this  company. 
This  company  had  no  option  in  the  matter, 
and,  moreover,  notwithstanding  the  curious 
wording  of  the  agreement,  and  the  form 
of  the  assignment  made  in  pursuance  of 
it,  dated  March  30,  1892,  I  think  the 
option  given  formed  part  of  the  considera- 
tion for  the  sale  of  the  property,  the  sub- 

(5)  65  L.  J.  Ch.  76 ;  [1895]  2  Ch.  769. 
(G)  67  L.  J.  Ch.  706 ;  38  Ch.  D.  416. 
(7)  61  L.  J.  Ch.  337 ;  [1892]  A.O.  126. 


ject  of  the  m^xtma^  Xow  I  go  lade 
to  secdcik  25  cf  tke  Aa  of  IS^,  vhidk 
provideB:  "^Evorr^are  is  anreaapanj 
shall  be  dwrnrd  azkd  tajccn  to  have  been 
iasoed  and  to  be  bead  £:ibj«ct  to  the  pay- 
ment of  the  vhcie  aauont  thereof  in 
cadi,  unless  the  saske' — there  is  no  dis- 
pnte  now  after  the  deetaons  we  have  had 
onder  this  section  that  the  wtxds  ^the 
same  "  may  be  read  as  -  the  terms  of  pay- 
ment," and  theielore  I  wiQ  re^d  it  in  that 
way — "•  nnleais  the  terms  of  payment  shall 
have  bem  otherwise  determined  bra  eoo- 
tract  doly  made  in  writing  and  filed.*^ 
The  section  does  not  say  that  the  oontnct 
referred  to  most  be  a  ecxitract  for  the 
issoe  of  the  shazes.  Xo  question  can 
arise  under  secti^m  25  as  to  whether  a 
share  is  folly  paid  up  or  not  imtQ  after 
issue ;  but  it  appears  to  me  that  the  tenns 
of  the  section  permit  of  a  contract,  which 
is.  not  a  contract  for  the  issue  of  the 
shares,  being  the  contract  detenniniDg 
that  the  whole  amount  of  shares  to  be 
issued  shall  be  taken  as  paid  for  otherwise 
than  in  cash.  If  that  be  the  true  reading 
of  the  section,  it  seems  to  be  perfectly 
consistent  with  the  decision  in  Common 
Petroleum  Engine  Co,y  In  re,^  and  I  pro- 
pose to  follow  that  decision. 

The  case  has  been  so  fully  and  so  well 
argued  before  me  that  I  feel  bound  to  go 
a  Uttle  more  into  the  case  than  I  should 
have  done  otherwise.  I  should  probably 
have  contented  myself  with  saying  that  I 
think,  under  the  circumstances,  I  ought 
to  follow  the  decision  of  ]VIr.  Justice 
Romer,  inasmuch  as  the  judgments  in  the 
other  cases  to  which  I  have  been  referred 
do  not  purport  and  were  not  intended  to 
be  differing  judgments  £rom  that  of  Mr. 
Justice  Homer ;  and,  moreover,  the  cases 
differ  in  their  circumstances  and,  as  I 
think,  in  the  principles  to  be  applied.  In^ 
the  case  that  I  have  before  me  the  com- 
pany is  bound  to  issue  shares,  if  at  all,  as 
fully  paid  up — ^that  is  to  say,  the  contract 
if  acted  upon  binds  the  company  to  issue 
fully  paid-up  shares,  and  does  not  confer 
a  power  upon  or  reserve  a  power  to  the 
company  to  pay  otherwise  than  by  means 
of  fully  paid-up  shares.  On  the  other 
hand,  I  have  been  referred  to  the  case  of 
Coolgardie  Consolidated  Gold  Mines,  Lim^ 
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In  re,^  before  Mr.  Justice  Wright.  There 
the  contract  provided  that  the  directors 
of  the  purchasiDg  company  might  dis- 
charge it  either  wholly  in  cash  or  partly 
in  cash  and  partly  in  fully  paid-up  shares, 
or  wholly  in  fully  paid-up  shares,  so  that 
it  appears  that  there  was  no  final  deter- 
mination that  the  shares  to  be  given  as 
the  purchase  price  were  to  be  otherwise 
than  in  cash.  So  also  in  the  case  before 
Mr.  Justice  Kekewich  of  Jackson  ds  Co., 
In  re^  the  determination  was  left  to  the 
directors  whether  they  should  pay  wholly 
or  partly  in  cash,  shares,  or  debentures. 
I  think  that  there  is  a  clear  distinction 
between  the  two  cases,  and  I  propose  to 
follow  the  decision  of  Mr.  Justice  Romer, 
and  I  see  no  reason  to  differ  from  the 
reason  which  he  gave  in  that  decision. 

There  is  one  other  thing  I  ought  to 
mention,  as  it  was  strongly  urged  upon 
me — that  is,  with  regard  to  the  true 
object  of  section  25.  Undoubtedly  the 
object  of  that  section  was  permissive, 
and  what  I  have  to  see  is  whether  the 
terms  have  been  complied  with.  I  may 
point  out  that  the  contract  does  give 
information  which  is  not  given  by  the 
registration  of  the  contract  such  as  existed 
in  the  cases  before  Mr.  Justice  Wright 
and  Mr.  Justice  Kekewich,  although  not 
all  the  information  which  some  persons 
might  desire. 

[Declaration  that  the  contract  of 
March  2,  1897,  was  a  sufficient  contract 
within  the  Companies  Act,  1867,  s.  25.] 


Solicitors  —  Wetherfield,  Son  k.  Baines,  for 
plaintiffs ;  Lindsay,  Greenfield  &  Masons,  for 
defendants. 

[Reported  by  JR.  B.  Sohomberg,  E$q.j 
Barriiter'at'Lanf. 
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Btbne,  J.     "v 
1899.         I  noLLis' 
March  23,  25.  >     tees 
April  12.      I      re. 
July  5.       J 


Vendor  and  Purchaser  —  Perpetuity — 
Condition  in  Defeasance  of  Estate — Con- 
veyance  under  Statute  of  Uses — Douhtfvl 
Tide. 

Prior  to  the  Charitable  Uses  Act,  1735 
(9  Geo,  2.  c.  36),  land  u)as  conveyed  to 
charitable  uses  by  bargain  and  sale  for  a 
year,  and  release,  the  conveyance  taking 
effect  under  the  Statute  of  Uses.  The  re- 
lease  contained  a  proviso  to  the  effect  that 
if  at  any  time  the  land  conveyed  or  the 
income  derived  from  the  same  should  be 
employed  or  converted  to  or  for  any  other 
use  or  uses,  intents  or  purposes,  than  had 
been  declared  in  the  conveyance,  tite  trust 
premises  should  revert  to  the  right  heirs  of 
the  grantor : — Held,  that  the  proviso  was  a 
common-law  condition,  but,  semble,  void  as 
infringing  the  rule  against  perpetuities. 
Held  also,  that  the  point  uxzs  not  so  clear 
that  a  title  depending  on  it  could  be  forced 
on  an  umvilling  purchaser  from  the  trustees 
of  the  charity. 

By  indentures  of  lease  and  release 
dated  August  26  and  27,  1703,  Thomas 
Hollis  (father  of  Thomas  Hollis  senior) 
of  his  diaritable  mind  and  disposition  to 
the  intent  to  find  and  provide  habitations 
for  sixteen  poor  persons,  from  time  to 
time  and  for  ever  to  be  elected  of  the 
poor  of  Sheffield,  or  within  two  miles 
round,  as  thereby  directed,  and  to  raise 
moneys  necessary  for  keeping  the  fabric 
in  which  such  habitations  were  made  at 
all  times  thereafter  in  repair,  conveyed 
certain  hereditaments  in  Sheffield,  then 
converted  into  sixteen  small  apartments 
or  habitations,  with  other  hereditaments, 
to  certain  persons  therein  named,  their 
heirs  and  assigns  for  ever,  to  their  use 
and  behoof,  upon  trust  and  subject  to 
the  powers,  declarations,  and  agreements 
therein  mentioned  and  expressed. 

By  an  indenture  of  assignment  dated 
January  24,  1704,  Thomas  Hollis  (father 
of  Thomas  Hollis  senior)  assigned  to 
Thomas  Hollis  senior,  his  executors,  ad- 
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ministrators,  and  assigns,  certain  Govern- 
ment Terminable  Annuities  amounting  to 
90Z.  per  annum;  and  by  deed-poll  dated 
January  26,  1704,  the  said  Thomas 
Hollis  senior  declared  the  same  annuities 
were  so  assigned  to  him  upon  trust  that 
he  should  pay  the  same  towards  main- 
taining the  said  almshouses,  and  for 
several  other  purposes  in  the  deed  men- 
tioned. 

By  a  writing  or  codicil  under  his  hand 
and  seal  dated  February  21,  1715,  an- 
nexed to  the  deed  of  assignment  of 
January  24,  1704,  Thomas  Hollis  (the 
father)  revoked  several  payments  in  that 
deed  contained,  and  left  his  son,  Thomas 
Hollis  senior,  liberty  to  continue  or  dis- 
continue them  as  he,  his  executors  or  assigns, 
should  think  fit,  without  being  account- 
able to  any. 

Thomas  Hollis  (father  of  Thomas 
Hollis  senior)  died,  and  the  before- 
mentioned  annuities  were  converted  into 
South  Sea  Annuities  and  South  Sea 
Stock,  which  annuities  and  stock  were 
sold  by  Thomas  Hollis  senior  for  1,500^. 

Thomas  Hollis  senior,  for  the  aug- 
mentation of  the  said  charities  and  for 
the  better  settlement  thereof,  added  to 
the  1,500^.  the  sum  of  610/.,  and  with 
those  two  sums  purchased  certain  mes- 
suages, lands,  and  tenements  from  Sir 
John  Statham  and  Thomas  Turner. 

At  the  date  of  the  next-mentioned 
indentures  the  hereditaments  originally 
conveyed  by  the  indentures  of  lease  and 
release  of  August,  1703,  had  become 
legally  vested  in  Thomas  Hollis  senior, 
and  ten  other  persons  (including  Thomas 
Hollis  the  younger),  by  way  of  survivor- 
ship or  otherwise. 

By  indenture  of  lease  for  a  year,  dated 
May  17,  1726,  and  made  between  Thomas 
Hollis  senior,  of  the  one  part,  and  John 
Williams  of  the  other  part,  Thomas 
Hollis  genior,  in  consideration  of  5«.,  bar- 
gained and  sold  the  hereditaments  so  pur- 
chased by  him  from  Sir  John  Statham 
and  Thomas  Turner  (which  included  the 
property  comprised  in  the  contract  the 
subject  of  the  present  application)  unto 
the  said  John  Williams,  to  have  and  to 
hold  unto  the  said  John  Williams,  his 
executors,  administrators,  and  assigns 
from  the  day  next  before  the  day  of  the 


date  of  that  indenture  for  a  year,  at  a 
peppercorn  rent,  if  demanded,  to  the 
intent  and  purpose  that  by  virtue  of  that 
deed  and  of  the  statute  for  transferring  of 
uses  into  possession,  the  said  John  Wil- 
liams might  be  in  the  actual  posseBsion  of 
all  and  singular  the  premises  aforesaid, 
and  be  thereby  enabled  to  accept  a  grant 
and  release  of  the  reversion  and  inheritance 
thereof  to  him,  his  heirs  and  assigns  for 
ever,  to  and  for  such  uses,  trusts,  intents, 
and  purposes  as  in  and  by  such  release 
should  be  limited,  expressed,  and  declared 
concerning  the  same. 

There  was  a  similar  indenture  of  lease 
to  John  Williams  mtOoHa  mutandis  by 
the  then  trustees  of  the  almshouses  and 
premises  comprised  in  the  release  of 
1703. 

By  an  indenture  dated  May  18,  1726, 
and  made  between  the  said  Thomas  Hollis 
senior,  of  the  first  part,  the  ten  named 
persons  (including  Thomas  Hollis  the 
younger)  therein  mentioned  (being  the 
ten  persons  in  whom  jointly  with  Thomas 
Hollis  senior  the  property  originally 
devoted  to  charity  by  the  father  of 
Thomas  Hollis  senior  was  then  legally 
vested)  of  the  second  part,  the  said  John 
Williams  of  the  third  part,  and  Isaac 
Hollis,  William  Steed,  Daniel  Bridges, 
and  John  Crooks,  of  the  fourth  part,  after 
reciting  the  deeds  and  matters  before 
referred  to,  it  was  witnessed  that  for  the 
support  and  maintenance  of  the  said 
charity,  and  for  the  better  accomplish- 
ment and  performance  of  the  trusts  and 
powers  in  them  reposed  by  former  con- 
veyances, the  said  Thomas  Hollis  senior, 
and  the  ten  persons  parties  of  the  second 
part,  nominated,  elected,  and  cliose  the 
four  persons  of  the  fourth  part  to  be 
trustees,  to  be  added  to  the  surviving 
trustees,  in  the  room  of  such  others  of  the 
said  trustees  as  were  dead.  And  it  was 
further  witnessed  that  the  old  trustees  in 
consideration  of  5a,  apiece  to  them  paid  by 
the  said  John  Williams,  granted,  aUened, 
and  confirmed  (in  his  actual  possession 
of  the  tenements  and  hereditaments 
next  thereinafter  mentioned  then  being, 
by  force  of  bargain  and  sale  for  one  year, 
bearing  date  the  day  before  the  date  of 
that  indenture,  in  consideration  of  money 
and  by  force  of  the  statute  for  transfer- 


Digitized  by 


Google 


FOL.  68.] 


CHAirCEBY  DIVISION. 


675 


HoLLis'  Hospital  Trustees  and  Hague,  In  be. 


ring  of  uses  into  possession)  to  the  said 
John  Williams,  and  to  his  heirs,  the  here- 
ditaments by  the  indenture  of  release  of 
August,  1703,  conveyed  by  Thomas  Hollis 
(£Bit^er  of  Thomas  Hollis  senior)  to  hold 
unto  the  said  Thomas  Williams,  his  heirs 
and  assigns  for  ever,  to  the  use  and  behoof 
of  Thomas  Hollis  senior,  and  the  fourteen 
other  persons  (the  old  and  new  trustees), 
their  heirs  and  assigns  for  evor,  upon 
the  trusts  and  to  and  for  the  several  and 
respective  uses,  intents,  and  purposes 
thereinafter  limited,  expressed,  and  de- 
clared of  and  concerning  the  same.  And 
it  was  thereby  further  witnessed  that  the 
said  Thomas  Hollis  senior,  for  the  better 
support  and  maintenance  of  the  said 
charity,  and  for  the  augmentation  thereof, 
and  in  consideration  of  5^.  paid  by  the 
said  John  Williams,  granted,  aliened,  re- 
leased, and  confirmed  (in  his  actual  pos- 
session of  the  hereditaments  thereinafter 
mentioned  then  being,  by  force  and  virtue 
of  the  indenture  of  bargain  and  sale  for 
one  year  bearing  date  the  day  next  be- 
fore the  date^  of  that  indenture,  in  con- 
sideration of  money  and  by  force  of  the 
statute  for  transferring  of  uses  into  pos- 
session) to  the  said  John  W^illiams, 
and  to  his  heirs,  all  the  hereditaments 
purchased  by  the  said  Thomas  Hollis 
senior  from  Sir  John  Statham  and 
Thomas  Turner,  to  have  and  to  hold  unto 
the  said  John  Williams,  his  heirs  and 
assigns  for  ever,  to  the  use  and  behoof  of 
the  said  Thomas  Hollis  senior,  and  the 
other  old  and  new  trustees,  their  heirs 
and  assigns  for  ever,  nevertheless  upon 
the  several  and  respective  trusts  and  to 
and  for  the  several  and  respective  intents 
and  purposes  thereinafter  limited,  ex- 
pressed, and  declared  of  and  concerning 
the  same.  Then  followed  a  declaration  of 
the  trusts  of  all  the  hereditaments  con- 
veyed to  the  efifect  that  the  old  and  new 
trustees  and  the  survivors  and  survivor 
of  them,  their  heirs  and  assigns,  or  the 
heirs  and  assigns  of  such  survivor,  should 
place  and  put  sixteen  poor  persons  that 
should  be  of  the  age  of  fifty  years  at  least, 
and  single,  of  the  town  of  Sheffield  or 
within  two  miles  round,  in  the  sixteen 
apartments  or  dwellings,  being  the  pre- 
mises originally  conveyed  by  Thomas  Hollis 
(the  father  of  Thomas  Hollis  senior)  with 


divers  provisions  for  the  government  of  the 
charity  and  filling  up  vacancies,  and  should 
hold  upon  this  further  trust  that  they  the 
said  old  and  new  trustees,  their  heirs  and 
assigns,  or  the  major  part  of  them,  their 
heirs  or  assigns,  should  pay,  apply,  employ, 
and  lay  out  the  rents,  issues,  and  profits 
of  all  and  singular  the  premises  therein- 
before granted  and  released  as  therein 
mentioned  for  the  benefit  of  the  objects  of 
thecharity,includingpayingaschoolmaster 
and  schoolmistress  for  the  teaching  of  fifty 
poor  artificers'  and  tradesmen's  children, 
and  that  they  the  said  trustees  should  lay 
out  and  expend  such  other  parts  of  the 
rents,  issues,  and  profits  that  should  or 
might  arise  or  grow  out  of  the  thereby 
granted  and  released  premises  in  the 
necessary  support  and  reparations  of  the 
tenements  and  apartments,  and  what 
could  be  spared  thereof  (if  any)  to  be 
kept  in  store  against  any  extraordinary 
occasion  for  repairing  or  to  be  laid  out  in 
such  other  manner  as  the  trustees  or 
the  major  part  of  them,  their  heirs  or 
assigns,  should  think  fit.  There  followed 
provisions  for  the  appointment  of  new 
trustees,  for  keeping  accounts,  for  laying 
out  the  balance  with  power  to  deduct  out 
of  the  rents,  issues,  and  profits  5^.  to 
defray  charges  of  keeping  and  settling 
accounts,  and  to  eat  and  drink  in  com- 
memoration of  the  benefactors  of  the 
charity.  Then  followed  the  provision 
upon  which  the  question  in  the  present 
case  arose:  ''Provided  always  and  it  is 
hereby  declared  and  agreed  by  and  be- 
tween the  said  parties  to  these  presents 
that  if  at  any  time  hereafter  the  premises 
hereby  conveyed  or  any  part  thereof  or 
the  rents  issues  and  profits  of  the  same  or 
of  any  part  thereof  shall  be  employed  or 
converted  to  or  for  any  other  use  or  uses 
intents  or  purposes  than  as  are  herein- 
before mentioned  and  specified  then  and 
from  thenceforth  all  and  every  the  build- 
iugs  lands  and  premises  hereinbefore  con- 
veyed to  the  uses  and  upon  the  trust 
hereinbefore  mentioned  shall  revert  to 
the  right  heirs  of  the  said  Thomas  Hollis 
senior  party  hereto  anything  herein 
contained  to  the  contrary  thereof  in  any- 
wise notwithstanding."  Then  followed 
powers  for  Thomas  Hollis  senior,  during 
his  life,  and  after  his  decease  for  John 
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Hollis,  Thomas  Hollis  junior,  Isaac 
Hollis,  and  Richard  Solly  (all  of  whom 
were  trustees),  and  the  survivors  and  sur- 
vivor of  them,  at  any  time  or  times  during 
their  lives  or  the  life  of  the  survivors  or 
survivor  of  them,  to  nominate  the  persons 
to  receive  the  benefit  of  the  almshouses, 
and  to  appoint  schoolmasters  and  school- 
mistresses ;  and  a  power  for  Thomas 
Hollis  senior  in  his  lifetime  to  revoke, 
add,  alter,  or  diminish  all  or  any  of  the 
charities  or  sums  thereinbefore  appointed 
in  such  manner  as  he  should  see  fit ;  and 
a  power  for  the  trustees  to  pay  their 
costs,  charges,  and  expenses,  and  to  lease 
for  terms  not  exceeding  twenty-one  years, 
and  to  lease  certain  closes  purchased  of 
Thomas  Turner  for  800  years,  or  any  less 
term,  to  build  on  ;  and  a  covenant  with 
John  Williams,  his  heirs  and  assigns, 
against  incumbrances. 

By  an  agreement  dated  October  3, 
1898,  a  contract  was  entered  into  by  an 
agent  acting  on  behalf  of  a  majority  of 
the  trustees  ;of  Hollis'  Hospital  to  sell  for 
5,760^.  to  Ernest  Hague  certain  freehold 
property  situate  at  Castle  Dyke,  near 
IShefiield,  containing  25  a.  1  r.  17  p., 
being  part  of  the  property  comprised  in 
the  release  of  May  18,  1726.  The  con- 
sent of  the  Charity  Commissioners  had 
been  obtained. 

Matters  had  proceeded  so  far  that  the 
purchaser  was  satisfied  to  accept  the  title, 
and  the  draft  conveyance  had  been  ap- 
proved by  the  trustees'  solicitor,  when  a 
letter  dated  November  16,  1898,  was 
received  by  the  purchaser's  solicitors, 
written  by  William  Henry  Anthony,  one 
of  the  trustees,  who  had  not  concurred 
in  the  sale,  to  the  efifect  that  as  the  heir- 
at-law  of  Thomas  and  John  Hollis,  he 
thought  it  his  duty  to  intimate  to  them 
that  he  was  no  party  to  the  sale  of  the 
property,  and  to  call  their  attention  to  a 
clause  in  the  title-deeds  as  to  the  property 
reverting  to  the  heir-at-law  in  case  of  its 
being  devoted  to  any  other  purpose  than 
that  intended  by  the  settlor. 

The  purchaser  then  took  out  a  summons 
for  the  purpose  of  determining  whether 
or  not  he  was  bound  to  complete.  To  this 
summons  William  Henry  Anthony  was 
made  a  respondent,  and  the  summons 
asked  that  he  should  pay  the  costs. 


ZJ1 


Leigh  dare,  for  the  respondent 
Anthony,  took  the  preliminary  objection 
that  he  was  not  a  party  to  the  contract, 
and  that  he  was  improperly  before  the 
Court — AUeahury  Settled  Estates,  In  re 
[1893].^ 

FarweUy  Q,0.,  and  L,  S.  Bristowe,  for 
the  purchaser. — ^There  are  two  objections — 
First,  that  a  good  title  has  not  been  shewn ; 
and  secondly,  that  the  title  is  not  one 
which  can  be  forced  upon  an  unwilling 
purchaser.  The  first  objection  is  based 
upon  this — that  there  is  no  limit  of  time 
within  which  the  right  of  re-entry  should 
be  exercised. 

[They  referred  to  Dunn  v.  Flood  [l883],* 
Femberton  v.  Barnes  [l899],'  London  and 
SouiJk'Westem  Railway  v,  Gomm  [l8S2],* 
Macleay,  In  re  [l875j,*  Ridley,  In  re  ; 
Buckton  V.  Hay  [1879],®  Att.-Gen.  v.  Pye 
■^1738],'  Randell,  In  re  ;  Randell  v.  Dixon 
1888 J,®  Bowen,  In  re;  Lloyd  PhiUips  v. 

avis  [1893],^  and  Aspden  v.  Seddon 
[1876].^^  In  addition  to  the  text-books 
mentioned  in  the  judgment,  they  also 
referred  to  Harg.  Law  Tracts,  518  ;  Kent 
Comm,,  vol.  4,  p.  126  ;  Feame*s  Contin' 
gent  Remainders,  381.] 

Levett,  Q.C.,  and  Stewa/rt-Smith,  for  the 
majority  of  the  trustees. — ^This  is  a  con- 
veyance operating  under  the  Statute  of 
Uses,  and  the  proviso  is  not  a  conunon- 
law  condition.  Secondly,  the  proviso  is 
repugnant  to  the  estate  limited,  and  void. 
The  cases  cited  do  not  apply,  except 
Bowen,  In  re^  which  is  in  the  vendors^ 
favour. 

FarwM,  Q.O.,  replied. 

Cur.  adv.  vuU. 

Byrne,  J.,  stated  the  facts  to  the  efibct 
above  set  forth,  and  continued:  The 
effect  of  the  method  of  conveyance  adopted 
was  as  follows:  The  lease  for  a  year 
operated,  and  the  bargainee  John  Williams 

(1)  62  L.  J.  Ch.  1012. 

(2)  53  L.  J.  Ch.  537  ;  25  Ch.  D.  629.  On 
app. :  64  L.  J.  Ch.  370 ;  28  Ch.  D.  686. 

(3)  Ante,  p.  192;  [1899]  1  Ch,  644. 

(4)  61  L.  J.  Ch.  630;  20  Ch.  D.  562. 

(5)  44  L.  J.  Ch.  441 ;  L.  R.  20  Eq.  186. 

(6)  48  L.  J.  Ch.  66S ;  11  Ch.  D.  646. 

(7)  1  Atk.  435. 

(8)  57  L.  J.  Ch.  899  ;  38  Ch.  D.  213. 

(9)  62  L.  J.  Ch.  681 ;  [1893]  2  Oh.  491. 
(10)  46  L.  J.  Bz.  853 ;  1  Ex.  £>.  496. 
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was  in  possession  by  the  Statute  of  Uses. 
The  release  operated  by  enlarging  the 
estate  or  possession  of  the  bargainee  to  a 
fee ;  this  was  at  the  common  law,  and  the 
use  being  declared  in  favour  of  persons 
other  than  the  bargainee,  the  statute 
again  intervened  and  transferred  the 
possession  of  the  releasee  to  the  use  of  the 
trustees  to  whom  the  use  was  declared — 
see  Butler  8  Notes  to  Co,  LiU.  (18th  ed.), 
272a,  note  vi.  2. 

I  think  the  clause  about  which  the 
•contest  arises  is  in  terms  and  form  a  true, 
express,  common-law  condition  subse- 
■quent,  being  aptly  worded,  and  being  in 
fevour  of  the  heirs  of  Thomas  Hollis 
senior.  It  is  true  that  words  of  an  ex- 
press condition  may  in  certain  cases  be 
intended  as  a  limitation,  but  the  rule  is 
that  it  shall  not  ordinarily  be  so  construed, 
and  there  does  not  appear  to  be  any 
{"eason  in  the  present  case  why  it  should 
be  construed  as  a  limitation  rather  than 
as  a  condition — ^see  S/teppard's  Touchstone 
<7th  ed.  by  Preston),  p.  124,  note  16. 

It  was  contended  that  if  the  clause  in 
question  ought  to  be  construed  as  a  limi- 
tation, or  as  creating  a  shifting  use  or 
springing  use,  it  would  be  void  as  in- 
fringing the  rule  against  perpetuities, 
and  it  was  argued  that  the  clause  ought 
to  be  construed  as  one  intended  to  shift 
the  use  which  was  vested  by  virtue  of  the 
release  in  the  trustees,  upon  the  happen- 
ing of  the  contemplated  event,  in  the 
heirs  of  the  original  bargainor,  and  that 
it  was  not  possible  for  it  to  operate  other- 
wise, having  regard  to  the  &ct  that  the 
estate  to  be  defeated  was  one  existing 
only  by  virtue  of  the  statute.  I  do  not 
think  that  this  argument  can  prevail. 
It  is  laid  down  in  terms  in  Sheppard's 
ToucJhstone,  p.  120,  that  a  condition  may  be 
annexed  to  a  limitation  of  uses,  and 
thereby  the  same — namely,  the  uses  or 
^estates  arising  from  the  uses — may  be 
made  void.  To  which  statement  a  note 
is  appended  by  Mr.  Preston  :  **  And  shall 
be  executed  by  statute  27  H.  8  so  that 
the  donor  and  his  heirs  may  take  ad- 
vantage of  the  condition — Sav.  77.  See 
further  in  Vin.  Abr.  *  Condition '  (N)." 

In    Serjeant    RudhaWs    Case    [l585]  *^ 

(U)  Sav.  76 ;  Moo.  212 ;  1  Leon.  298. 


William  Rudhall,  serjeant-at-law,  being 
cestui  que  use  in  fee,  devised  certain  lands 
before  the  Statute  of  Uses  by  his  will  in 
writing  to  Charles  his  younger  son  and  to 
the  heirs  male  of  his  body  begotten,  with 
remainder  to  John  his  eldest  son  in  fee, 
with  this  condition,  that  neither  the  said 
Charles  nor  any  of  his  heirs  of  his  body 
aliene  or  discontinue  any  of  the  said  lands, 
but  only  to  the  jointure  of  his  wife  for 
the  time  being  and  for  the  use  of  the  said 
jointures  of  the  said  wives  of  the  eaid 
heirs  for  term  of  lives  of  the  said  wives. 
And  after  the  said  William  Rudhall  died, 
and  Charles  his  son  entered,  and  after- 
wards in  the  year  4  Edw.  6,  by  his 
indenture  leased  the  land  to  the  defen- 
dants for  term  of  their  lives  rendering 
the  ancient  rent  to  him  and  his  heirs  and 
assigns.  And  then  1  Eliz.  the  said 
Charles  levied  a  fine  to  certain  persons 
and  their  heirs  with  proclamations  which 
was  to  the  use  of  the  said  Charles  and 
Alice  his  wife  and  of  the  heirs  male  of 
the  body  of  Alice  by  him  begotten,  and 
for  default  of  such  issue  to  the  use  of  the 
heirs  of  the  said  Charles  begotten  before 
default  of  such  issue  to  the  use  of  the 
right  heirs  of  the  said  William  Rudhall 
the  father.  And  it  was  averred  that  the 
use  of  this  fine  was  for  the  jointure  of  the 
said  Alice  for  term  of  her  life.  And  the 
plaintiff,  as  heir  of  Serjeant  Rudhall, 
entered  for  the  condition  broken.  And 
in  this  case  three  doubts  arising — one,  if 
it  was  condition  or  limitation  of  estate 
in  use;  another,  if  the  condition  was 
broken ;  and  the  third,  if  the  heir  of  the 
cestui  qvs  use  should  take  advantage  of 
condition  broken  by  the  Statute  of  Uses. 
And  it  appears  that  this  is  condition,  be- 
cause condition  destroys  the  estate  and  re- 
turns the  land  to  the  donor  and  his  heirs ;  a 
limitation  of  estate  is  when  the  first  estate 
is  destroyed,  and  new  estate  limited  by 
way  of  remainder  or  otherwise.  And 
here  is  condition  because  there  is  not  a 
new  estate  limited  over,  but  the  estate  to 
which  it  is  annexed  is  destroyed.  And 
then  arises  for  consideration  if  the  con- 
dition is  broken;  and  it  appears  that 
lease  for  lives  of  the  defendants  reserving 
the  ancient  rent,  being  made  according  to 
the  statute,  is  not  a  discontinuance.  For 
the  statute  has  given  power  to  make  such 
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estates  that  they  are  legal,  and  legal 
estates  cannot  make  injurious  discontinu- 
ances. Therefore  the  condition  in  this 
respect  is  not  broken,  but  the  limitation 
of  other  uses,  bj  which  other  heirs  are  in- 
heritable than  were  at  first,  is  to  break 
the  condition.  For  the  limitation  of  use 
on  fine  in  special  tail  is  contrary  to  the 
will  of  Serjeant  Rudhall.  And  the  limi- 
tation of  the  fee  to  the  heirs  of  Serjeant 
Rudhall  is  other  limitation  to  heirs  than 
as  he  himself  has  limited;  for  he  has 
limited  the  fee  to  John  Rudhall,  his 
eldest  son,  and  his  heirs,  and  it  might  be 
that  John  Rudhall  and  his  heirs  are  heirs 
of  the  half-blood  to  the  right  heirs  of 
Serjeant  Rudhall,  whence  it  is  other  in- 
heritance than  as  was  in  the  first  limita- 
tion, which  is  breach  of  the  condition. 
And  as  to  the  taking  advantage  of  con- 
dition annexed  to  the  use,  it  appears  that 
the  Statute  of  Uses  has  given  this  advan- 
tage when  the  uses  and  possession  are 
united  that  the  heir  of  the  fiither  enter, 
by  which  it  appears  by  the  opinion  of  all 
the  Justices,  that  the  entry  was  allowable 
and  the  plaintiff  shall  recover.  And  it 
was  adjudged  that  his  entry  was  allowable 
for  the  condition  was  broken  by  limitation 
of  use  in  special  tail,  and  of  the  other 
remainder  in  fee  in  the  heirs  of  the 
father ;  but  lease  for  life  according  to  the 
statute  is  not  discontinuance,  and  there- 
fore no  breach  of  condition.  Also  this 
entry  for  condition  is  warranted  by  the 
Statute  of  Uses,  and  also  it  was  agreed 
that  this  was  condition  and  not  limitation. 
I  have  translated  the  report  out  of  the 
law  French  in  Saville,  and  I  think  that 
the  case  is  an  authority  for  the  statement 
in  SJieppardHa  Touchstone.  It  appears  in 
the  report  of  the  same  case  in  1  Leonard 
that  Serjeant  Rudhall  ''18  H.  8  made 
a  feoffment  in  fee  to  divers  persons  to  the 
use  of  himself  and  his  heirs  and  21  H.  8 
declared  his  will"  in  the  terms  I  have 
already  mentioned. 

The  next  question  is  whether  or  not  the 
condition,  being  an  express  common-law 
condition  subsequent,  is  void  for  perpetuity. 
I  have  not  been  referred  to  any  case 
deciding  the  question,  nor  have  I  since 
the  argument,  after  a  considerable  search, 
been  able  to  find  any  authority  in  the 
reports  enabling  me  to  say  that  the  point 


has  ever  been  judicially  decided.     For  the 
exposition  of  our  very  complicated  real 
property  law  it  is  proper,  in  the  absence 
of  judicial  authority,  to  resort  to  text- 
books which  have  been  recognised  by  the 
Courts    as   representing    the  views  and 
practice  of  conveyancers  of  repute.  Except 
in  the  comparatively  recent  although  most 
valuable  book  of   the  late   Mr.   Challis 
(whose  loss  we  all  regret),  to  which  I  shall 
have  to  refer  more  fully  later  on,  I  cannot 
find  any  definite  statement  of   opinion 
adverse  to  the  views  expressed  by  Mr. 
Sanders  and  by  Mr.  Lewis  in  their  well- 
known  treatises.     [His  Lordship  then  re- 
ferred at  length  to  1    Scmd.    Utes  (5th 
ed.),  pp.  206,  207,  and  213,  and  Lewis 
on  Perpetuity  (ed.  1843),  pp.  615,  616, 
and  continued :]  Amongst  quite  modem 
text-writers  I  find  a  similar  expression  of 
opinion — see  the  work    of   the  learned 
American  author,    Mr.    Gray,   who  has 
written  on  the  Law  of  Perpetuity ^  at  p. 
215,  where  he  states  his  view,  in  spite  of 
the  fact  that  there  are  American  authori- 
ties tending  the  other  way,  the  point  not 
having  been    taken    or  argued  in  such 
authorities  ;  and  see  also  Marsden  on  Per- 
petuity, at  p.  4.     I  have  purposely  avoided 
referring  to  certain  dicta  in  recent  cases 
until  I  come  to  examine  Mr.   Challis's 
argument,  which  was  in  fact  the  basis  of 
the  argument  put  forward  on  the  part  of 
the  purchaser  in  the  present  case.    That 
argument  and  the  learned  author's  ex- 
pression of  opinion  are  to   be  found  at 
pp.  174,  175,  176,  and  177  of  ChalUs  on 
Heal  Property  ( 2nd  ed.).  [  His  Lordship  read 
the  passages  at  length,  and  continued :]  I  do 
not  propose  to  embark  upon  a  considera- 
tion of  the  origin  and  development  of  the 
rule  or  rules  against  perpetuities,  about 
which  there  has  been,  and  will  continue 
to  be,  grave  differences  of  opinion  amongst 
real  property  lawyers.     I  find  a  dear  and 
well  recognised  rule,  certainly  applicable 
to  all  ordinary  methods  of  disposition  in 
vogue  since  the  Statute  of  Uses,  and  what 
I   have  to  do  is  tiO  see  whether  or  not 
that  rule  applies  to  prevent  the  effectua- 
ting by  means  of  a  common-law  condition 
what  is  forbidden  by  the  law  in  the  case 
of  all   other  methods  of  disposition   of 
property.     Mr.  Challis  is  right,  of  course, 
when  he  says  that  when  any  part  of  the 
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common  law    requires    amendment    the 
Legislature  alone  is  competent  to  apply 
the  remedy.     But  the  Courts  have  first  to 
find  what  is  the  common  law — ^that  is,  the 
principle  embodied  in  what  is  called  the 
common  law — and  to  apply  it  to  new  and 
ever-varying  states  of  &ct8  and  circum- 
stances.   The  common  law  is  to  be  sought 
in  the  expositions  and  declarations  of  it 
in  the  decisions  of  the  Courts  and  in  the 
writings  of  lawyers.     New  statutes  and 
the  course  of  social  development  give  rise 
to  new  aspects  and  conditions  which  have 
to  be  regarded  in  applying  the  old  prin- 
ciples.   The  policy  of  the  law  against  the 
creation    of    perpetuities    was  certainly 
asserted  at  a  very  early  date,  as  was  also 
the  policy  of  discountenancing  restraints 
against  alienation.     I  may  give  by  way  of 
illustration  what  was  said  by  Lord  Mac- 
naghten    in    the    case    of  NordenfeU  v. 
Maan^m-Nordenfelt  Gum    and    AmmunU 
tion  [1894]. ^2     [His   Lordship  then  read 
the  judgment   of  Lord  Macnaghten  (63 
L.  J.  Oh.  923 ;  [1894]  A.C.   564,  565), 
beginning   at    the   words   '*  In   the  age 
of  Queen  Elizabeth  "  down  to  the  words 
**  that    is   the   general    rule,"  and   con- 
tinued :]  Might  it  not  be  said  from  Mr. 
Challis's  point  of  view  that  if  it  was  the 
common  law  in  the  reign  of  Queen  Eliza- 
beth that  all  restraints  of  trade,  general 
or  partial,   were    void,   they    must  still 
be  void  ]      The   answer    appears  to  be 
that  the  principle  was  that  restraints  of 
trade  are  contrary  to  public  policy,  and 
that  is  the  principle  still.     It  is  the  appli- 
cation of  it  that?  has  varied.     An  illustra- 
tion of  a  void  condition,  because  impossible 
of  fulfilment,  is  given  in  Sheppard*8  Tomk- 
atanef  p.  133 — namely,  that  if  one  give  or 
grant  land  on  condition  that  a  man  shall 
go  to  Rome  in  three  days.     That  which 
was  impossible  at  the  time  when  the  illus- 
tration was  given  has  now  become  possible 
owing  to  a  change  of  circumstances,  and 
though  the  old  principle  stands  the  appli- 
cation of  it  has  changed.     In  reference  to 
the  suggestion  as  to  devising  a  novel  re- 
striction to  be  applied  to  novel  forms  of 
limiting,  &c.,  I  may  point  out  that  in  the 
present  case  the  object  of  the  grantor 
could  not  have  been   obtained  without 

(12)  63  L.  J.  Ch.  908;  [1894]  A.C.  535. 


adopting  a  novel  form  of  assurance.  He 
wanted  to  vest  the  estate  in  himself 
jointly  with  others. 

It  is  right  to  mention  that  the  present 
case  being  one  of  a  gift  for  charitable 
purposes,  the  question  could  not  have 
arisen  had  the  deed  been  dated  ten  years 
later  than  it  was,  having  regard  to  the 
provisions  of  the  Charitable  Uses  Act, 
1735  (9  Geo.  2.  c.  36),  which  provides 
that  the  gifb  or  conveyance  must  be  with* 
out  any  power  of  revocation,  reservation, 
trust,  condition,  limitation,  clause,  or 
agreement  whatsoever  for  the  benefit  of 
the  donor  or  grantor,  or  of  any  person  or 
persons  claiming  under  him. 

I  think  that  some  of  Mr.  Challis's 
criticisms  of  the  dicta  of  the  late  Master 
of  the  Rolls  in  the  case  of  Madeat/y  In  re,* 
are  not  quite  reasonable.  The  use  of  the 
expression  'Henant  in  tail"  at  p.  190  of 
the  Law  Reports  is  an  obvious  slip,  either 
verbal  or  clerical,  for  "  tenant  in  fee,"  as 
is  clear  by  reference  to  p.  187  of  the  same 
report,  where  the  learned  Judge  says : 
"  Looking  at  the  will,  I  have  no  doubt 
that  there  is  a  condition  annexed  to  the 
gift  in  fee  " ;  and  this  is  followed  in  the 
next  sentence  by  the  remark :  "  First 
of  all,  it  is  to  be  observed  that  the  con- 
dition, good  or  bad,  is  confined  within 
legal  limits ;  it  is  applicable  merely  to 
the  devisee  himself,  and  therefore  is  not 
void  on  any  ground  of  remoteness."  This 
being  so,  I  find  in  the  passages  I  have 
read,  coupled  with  the  passage  at  p.  190, 
referred  to  by  Mr.  Challis,  a  clear  ex- 
pression of  opinion  by  Sir  G.  Jessel  that, 
had  the  condition  in  question  not  been 
limited  in  point  of  time,  as  it  was,  it 
would  have  been  void  for  remoteness. 
The  decision  of  Mr.  Justice  North  in 
Dunn  V.  Flood  ^  as  to  the  remoteness 
of  the  power  of  re-entry  in  that  case  was 
obiter,  in  the  sense  that  it  was  unnecessaiy 
for  the  purposes  of  the  decision  to  deter- 
mine it,  although  it  was  a  question  raised 
and  argued ;  but  I  think  that  Mr.  Challis, 
in  saying  that  nothing  was  said  on  appeal 
to  support  the  obiter  dictum,  appears  to 
have  overlooked  the  observation  of  Lord 
Justice  Baggallay  when  the  case  was 
heard  upon  appeal,  where  he  says :  "  this 
right  of  re-entry  was  held  by  Mr.  Justice 
North   to  be  void  for  remoteness.    We 
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have  not  heard  the  oonnsel  for  the  defen- 
dant, bat  as  at  present  adnsed  I  concnr 
with  Mr.  Justice  North  that  this  right 
could  not  be  enforced  being  void  under 
the  rule  against  perpetuities."  I  must 
also  notice  that  Mr.  Challis  makes  no 
reference  whatever  to  the  opinion  of 
Sanders  and  Lewis  which  I  have 
quoted. 

The  result  appears  to  be  that  there  are 
expressions  of  opinion  by  Sir  Greorge 
Jessel,  Mr.  Justice  North,  and  Lord 
Justice  Baggallaj,  and  the « opinions  of 
two  great  real  property  lawyers  and  text- 
writers,  in  favour  of  the  invalidity  of 
such  a  condition  as  the  one  in  question, 
besides  the  opinions  of  two  modern  text- 
writers  ;  while,  on  the  other  hand,  there 
is  nothing  definite  except  the  opinion  and 
reasoning  of  the  late  Mr.  Challis  in  his 
work  on  RecU  Froperti/.  It  is  to  be  noticed 
that  Mr.  Challis  puts  forward  the  surmise 
that  at  the  present  day  the  Courts  would 
not  acquiesce  in  the  conclusion  he  draws 
without  great  reluctance.  And  in  refer- 
ence to  his  appeal  to  arguments  to  be 
derived  from  history,  I  may  refer  to  his 
own  observations  at  p.  394  of  his  book. 
And  yet  Mr.  Challis  derives  his  main 
ground  for  the  opinion  he  expresses  from 
the  history  of  the  law  from  the  time 
prior  to  Coke  upon  Littleton,  but  he  does 
not  shew  that  this  point  was  a  matter  of 
judicial  decision.  I  find  this,  that  it  was 
a  policy  of  the  common  law  to  dis- 
countenance all  restraints  upon  general 
alienation.  To  say  that  the  point  in  issue 
in  this  case  has  not  been  raised  in  any  of 
the  cases  does  not  carry  you  very  far,  for 
it  is  only  when  the  burden  becomes  very 
great  that  any  question  is  brought  before 
the  Court  for  adjudication.  I  am  not, 
therefore,  prepared  to  assume  that  the 
common  law  was  as  Mr.  Challis  states  it 
to  have  been  prior  to  the  time  of  Lord 
Coke,  and,  in  the  result,  I  am  of  opinion 
that  the  condition  in  question  is  obnoxious 
to  the  rule  against  perpetuities,  and 
therefore  void. 

But  this  still  leaves  another  question 
for  consideration — namely,  is  the  title  one 
which  ought  to  be  forced  upon  a  pur- 
chaser 1  The  rule  which  should  be  fol- 
lowed in  such  cases  is  thus  stated  by  Mr. 
Justice  Chitty  in  the  case  of  Thackvoray 


and  Yciung'9  Coniraei,  Im  re  [iSSS].^' 
[His  Lordship  then  read  pasnges  fitn 
Mr.  Justice  Chittys  judgment,  and  con- 
tinued :]  I  have  not  in  the  i»«Bent  cam 
any  decisions  or  dida  of  Judges  to  lesd  me 
to  a  contrary  conclusion  to  that  to  wfaidi 
I  have  come,  and  the  question  is  one  of 
general  law  upon  whidi  I  have  dicta  of 
eminent  Judges  and  opinions  of  text- 
writers  of  authority  which  I  consider 
justify  the  view  I  have  expressed.  At 
the  same  time,  the  point  is  one  of  some 
obscurity  and  difficulty,  and  one  which 
cannot  be  said  to  have  been  the  subject  of 
direct  judicial  decision.  Moreover,  regard 
must  be  had  to  the  £ict  that  the  person 
claiming  to  be  heir-at-law  of  Thomss 
HolHs  senior  has  given  a  notice  whidi 
must  be  taken  to  be  notice  of  his  inten- 
tion to  claim  the  benefit  of  the  breach  of 
condition,  if  broken,  and  he  has  declined 
to  argue,  or  to  be  bound  by  the  present 
decision,  so  that  the  purchaser,  if  he 
competes,  wiU  be  in  danger  of  immediate 
litigation,  an  element  which  must  have 
very  great  weight  in  considering  whether 
or  not  the  title  ought  to  be  forced  on  a 
purchaser — see  PegUr  v.  WkUe  [l864]" 
and  Fry  on  Specific  Performance  (3rded.), 
p.  408.  Upon  a  consideration  of  aU  \h^ 
circumstances,  I  do  not  think  I  ought  to 
say  that  such  a  title  has  been  shewn  as 
ought  to  be  forced  upon  the  purchaser  if 
he  is  unwilling  to  complete. 


Solicitors— Johnson,  Weatherall  &  Start,  agents 
for  Bordekin  &  Co.,  Sheffield,  for  purchaser; 
Torr,  Gribble  &  Co.,  agents  for  Anthony 
&  Imlach,  Liverpool,  for  William  Heniy 
Anthony ;  R.  Sutton  Clarke,  for  majority  of 
the  trustees. 

[Reported  by  A.  E.  Randall,  Ei^.. 
BarrUter-at'LoK. 


(13)  58  L.  J.  Ch.  72  ;  40  Ch.  D.  34. 

(14)  33  L.  J.  Ch.  569;  33  Bear.  403. 
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[IN  THE   CHANCERY  DIVISION   AND   IN 
THE  COURT  OP  Al'PEAL.] 

BlBNE,  J. 

1899. 

Jan.  27,  28. 

Feb.  7. 

LiNBLBY,  M.R. 

Sib  F.  H.  Jkune. 
BOMEB,  L.J. 
Aug.  2,  4. 

Mortgage — Collateral  Advantage — Fetter 
on  Redemption — InvalidUy  of  Covenant — 
Ifotice  to  Pay  off—Tender— -Withdravoal  of 
Notice. 

A  mortgage  is  a  conveyance  of  property 
as  a  security  for  the  payjnent  of  a  debt,  or 
the  discharge  of  some  other  obligation,  and 
the  security  is  redeemable  on  such  payment 
or  discharge,  and  any  provision  inserted  to 
prevent  such  redemption  is  a  fetter  on  the 
equity  of  redemption,  and  is  void;  but  the 
amount  or  nature  of  the  debt  or  obligation 
is  not  a  fetter. 

A  mortgagee  may  in  the  mortgage  stipu- 
late for  a  collateral  advantage  for  himself, 
provided  that  the  bargain  is  not  unconscton' 
able  or  oppressive;  and  there  is  no  pre- 
sumption  that  xohere  a  mortgagee  has 
stipulated  for  such  a  eoUaleral  advantage 
U  hcu  been  obtained  by  pressure. 

A  covenant  in  a  mortgage  of  a  term  of 
years  that  the  mortgagor  wiM,  during  the 
residue  of  the  term,  notwit/istanding  that 
all  principal  moneys  and  interest  may  have 
been  paid,  pay  to  the  mortgagee  one-third 
of  the  net  profit  rental  derived  from  any 
underlease  or  tenancy  affecting  the  earns, 
with  provisions  for  continuing  the  relative 
positions  of  mortgagee  and  mortgagor  for 
the  purpose  of  securing  tfie  said  share  of 
rental,  is  not  void  as  dogging  the  equity  of 
redemption. 

Biggs  v.  Hoddinott  (67  L.  J.  Ch.  540 ; 
[1898]  2  Ch.  Z07)  followed. 

Per  Btbnb,  J. — A  notice  by  Vie  mort- 
gagee to  pay  off  cannot  be  vnthdrawn  except 
by  consent  of  the  mortgagor. 

This  was  an  action  seeking  relief  in 
respect  of  certain  mortgage  transactions  in 
connection  with  the  Royalty  Theatre.  On 
October  23, 1895,  the  plaintiff.  Miss  Kate 
Santley,  the  underlessee  of  the  Royalty 
Theatre  for  a  term  of  years,  with  an  option 
Vol,  68.— Chang. 


to  purchase  the  reversionary  term  then 
▼ested  in  her  lessors  (the  reversionary  term 
expiring  in  June,  1905),  wishing  to  exercise  ^ 
her  option,  entered  into  an  agreement  with 
the  defendant,  by  which  it  was  stipulated 
that  the  defendant  should  provide  2,000^., 
the  amount  payable  for  the  exercise  of  the 
option.  It  was  {inter  alia)  provided  that 
immediately  on  the  lease  being  assigned 
to  the  plaintiff  she  should  execute  to  the 
defendant  a  proper  legal  mortgage  of  the 
lease  so  purchased,  as  security  for  the 
advance,  repayment  to  be  made  by 
quarterly  instalments  of  100^.  each,  with 
interest  at  Gl.  per  cent. ;  and  that  the 
defendant  should  receive  ''  one-third  part 
of  the  clear  net  profits  received  by  the 
said  Kate  Santley  from  the  undertenants 
or  tenants  for  the  time  being  (after  pay* 
ment  of  the  said  interest  and  any  legal  or 
other  necessary  expenses),  for  and  during 
the  residue  of  the  term  for  which  the  said 
lease  is  granted."  The  reversionary  term 
was  acquired  by  and  was  assigned  to  the 
plaintiff  by  deed  dated  December  12, 
1895,  the  purchase-money  (2,000Z.)  being 
advanced  to  her  by  the  defendant  for  that 
purpose. 

By  deed  dated  December  13,  1895,  and 
made  between  the  plaintiff  of  the  one  part 
and  the  defendant  of  the  other  part,  in 
consideration  of  a  loan  and  advance  by  the 
defendant  to  the  plaintiff  of  2,0002.,  the 
plaintiff  covenanted  with  the  defendant 
for  payment  of  the  2,0002.  by  twenty 
equal  quarterly  payments  of  1002.  each^ 
the  first  of  such  payments  to  be  made  on 
December  25,  1895  (so  that  the  last  pay- 
ment would  have  to  be  made  on 
September  25,  1900,  or  more  than  four 
and  a-half  years  before  the  expiration  of 
the  term),  and  for  payment  of  interest  on 
the  2,000/.,  or  on  so  much  thereof  as 
should  from  time  to  time  remain  due  upon 
the  security,  at  the  rate  of  62.  per  cent, 
per  annum.  The  deed  then  proceeded  as 
follows  :  ^*  And  this  indenture  also 
witnesseth  that,  in  further  pursuance  of 
the  said  recited  agreement,  and  for  the 
consideration  aforesaid,  the  mortgagor 
hereby  covenants  with  the  mortgagee  that 
she,  the  mortgagor,  will,  during  the  resi- 
due of  the  term  created  by  the  said  in- 
denture of  lease,  notwithstanding  that  all 
principal  moneys  and  interest  may  have 
3B 
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been  paid  under  the  covenant  hereinbefore 
contained,  pay  to  the  mortgagee  a  sum 
equal  to  one-third  part  of  the  clear  net 
profit  rent  or  rents  to  be  derived  from  all 
or  any  leases  or  lease,  tenancy  agreements 
or  agreement,  which  may  now  or  here- 
after be  subsisting  between  the  mortgagor 
and  any  undertenants  or  undertenant  of 
the  said  demised  premises  or  any  part 
thereof,  such  share  of  net  profit  rental  to 
become  payable  from  time  to  time  when 
and  as  soon  as  the  same  shall  have  been 
received  by  the  mortgagor,  and  for  the 
purpose  of  ascertaining  the  amount  of 
such  net  profit  rental  the  mortgagor  shall 
be  entitled  to  deduct  from  the  rents  pay- 
able to  her  the  interest  which  shall  for 
the  time  being  be  payable  and  paid  to  the 
mortgagee  .  .  .  and  also  the  amount  of  the 
rent  reserved  by  the  said  indenture  of 
lease  .  .  .  and  the  insurance  premiums/' 
and  also  certain  legal  and  other  expenses. 

The  deed  contained  a  demise  by  the 
plaintifif  as  beneficial  owner  to  the  defen- 
dant of  the  premises  comprised  in  the 
lease  for  the  residue  of  the  term,  except 
the  last  day  thereof,  subject  to  the  under- 
leases or  tenancies  afiecting  the  same. 
Then  followed  a  proviso  for  redemption 
upon  payment  by  the  plaintiff  of  the 
2,000/.  and  interest,  and  all  other  the 
moneys  thereinbefore  covenanted  by  her 
to  be  paid  in  the  manner  thereinbefore 
provided,  and  a  provision  that  if  the 
2,000/.  should  be  paid  by  the  instalments 
aforesaid,  or  within  thirty  days  next  after 
their  falling  due  respectively,  together 
with  the  interest  for  the  time  being  pay- 
able therewith,  and  the  plaintiff  should 
duly  perform  the  covenants  on  her  part 
contained,  the  defendant  would  not  call 
in  the  loan  otherwise  than  by  such  in- 
stalments as  aforesaid. 

The  mortgage  also  contained  a  pur- 
chaser's indemnity  clause,  a  covenant  by 
the  mortagor  to  perform  the  covenants  of 
the  lease,  and  as  to  insurance,  and  also  to 
use  her  best  endeavours  to  let  the  pre- 
mises, £l  power  to  the  mortgagee  to  sell 
in  case  of  default  by  the  mortgagor  in  the 
performance  and  observance  of  any  of  the 
covenants  and  agreements  on  her  part 
thereiu  contained,  while  the  terra  thereby 
created  was  subsisting,  notwithstanding 
that    tlio   principal   money  and   interest 


might  have  been  paid  off,  and  power  to 
the  mortgagee  to  enter  into  possession, 
and  let  or  manage  on  the  expiration  of 
three  months'  notice  requiring  the  per- 
formance of  the  mortgagor's  covenants. 

On  August  20,  1897,  a  sum  of  350/. 
was  due  to  the  defendant  in  respect  of 
instalments  in  arrear,  together  with  some 
interest,  and  on  that  day  the  defendant 
served  on  the  plaintiff  a  notice  requir- 
ing her  to  pay  off  within  three  calendar 
months  from  the  receipt  of  the  notice 
the  principal  moneys  and  interest  owing 
on  the  mortgage,  and  stating  that  in  de- 
fault he  intended  to  sell  the  mortgaged 
premises,  and  also  requiring  her  to  pay 
the  instalments  of  the  2,000/.  and  interest 
then  due  pursuant  to  the  covenants  in 
the  mortgage,  in  default  of  which  he  ex- 
pressed his  intention  to  appoint  a  receiver. 

On  the  same  day  the  plaintiff  paid  the 
defendant  the  350/.  arrears  of  instal- 
ments, and  offered  to  pay  arrears  of 
interest;  but  did  not  pay  them  until 
later. 

The  plaintiff  was  at  first  desirous  that 
the  notice  should  be  withdrawn,  but  the 
defendant  refused.  Subsequently,  how- 
ever, the  defendant  offered  to  withdraw 
his  notice,  but  the  plaintiff  declined  to 
allow  it  to  be  withdrawn,  and  at  the  ex- 
piration of  the  period  named  therein 
made  a  tender  of  the  amount  of  prin- 
cipal, interest,  and  costs.  This  being  re- 
fused, she  brought  the  present  action  for 
redemption  on  payment  of  the  3,000/. 
and  interest  only,  and  for  a  declaration 
that  so  far  as  the  mortgage  provided  for 
payment  to  the  defendant  of  a  share  of 
the  rents  and  profits,  or  precluded  the 
plaintiff  from  redeeming  on  payment  of 
principal  and  interest,  it  was  invalid  and 
not  binding  on  her.  The  defendant 
counterclaimed  for  a  declaration  that  for 
the  residue  of  the  term,  notwithstanding 
payment  of  the  principal  and  interest,  he 
was  entitled  to  be  paid  one-third  of  the 
profit  rental. 

Eve,  Q.C.,  and  A,  h'BeckeU  Terrell,  for 
the  plaintiff. —  The  defendant  having 
given  notice  requiring  payment  off,  the 
plaintiff  was  entitled  to  pay  off,  and 
the  tender  made  by  her  was  a  good 
tender;  also,  having  taken  steps  to  en- 
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force  his  security,  he  must  take  the  prin- 
cipal and  interest  due,  and  the  plaintiff 
was  not  bound  to  pay  him  interest  in  lieu 
of  notice — Letts  v.  Hutehina  [i87l],^  Smit/i 
V.  Smith  [1891],^  and  Fitzgerald's  Trustee 
V.  MeUersn  [1892].* 

[Byrne,  J.,  referred  to  Aleock,  In  re  ; 
Prescott  V.  Phipps  [l883].*] 

The  rule  applies  even  where  the  time 
fixed  for  redemption  has  not  expired — 
BoviU  V.  EndJe  [1896].* 

[Btrne,  J. — Is  a  mortgagee's  notice  to 
pay  off  the  mortgage  irrevocable  1] 

Yes,  except  by  consent  of  the  mortgagor. 

As  to  the  covenant  to  pay  one-third  of 
the  profit  rental  to  the  defendant  during 
the  residue  of  the  term,  it  is  incorporated 
into  the  proviso  for  redemption,  and  by  its 
preventing  the  plaintiff  fix>m  redeeming 
on  payment  of  the  principal  and  interest 
it  fetters  the  equity  of  redemption,  and 
is  therefore  void  —  Jemaings  v.  Ward 
[1705],®  Broad  V.  Sdfe  [l863l,^  James  v. 
Kerr  [l889],®  Fidd  v.  HopJkns  [l89o],® 
NorihampUm  {Marquess)  v.  PoUock  [l89o],^^ 
on  appeal  sub  nom.  Salt  v.  Ncrthamp- 
ion  {Marquess)  [i 89i].  ^ ^  These  cases  were 
recently  considered  in  Biggs  v.  HoddinoU 
[1898].^^ 

Hughes^  Q.C.,  and  B.  J.  Parker,  for  the 
defendant. — The  whole  of  the  mortgage 
deed  is  valid.  The  proviso  for  redemp- 
tion extends  to  the  profit  rental,  but 
it  is  no  objection  to  the  deed  that  it 
operates  to  postpone  redemption.  And  if 
the  covenant  to  pay  a  share  of  the  profit 
rental  is  a  clog  on  the  right  to  redeem,  it 
is  not  wholly  invalid,  and  the  defendant 
may  maintain  an  action  upon  it — Broad 
V.  SelfeJ'  Biggs  v.  ffoddinott  ^^  shews 
that  a  mortgagee  may  stipulate  for  a 
collateral  advantage  at  the  time  of  the 
advance,  provided  the  equity  to  redeem  is 
not  thereby  fettered.   IMoreover,  a  limited 

(1)  L.  R.  13  Eq.  176. 

(2)  GO  L.  J.  Ch.  694 ;  [1891]  3  Ch.  550. 

(3)  61  L.  J.  Ch.  231 ;  [1892]  1  Ch.  385. 

(4)  23  Ch.  D.  372. 

(5)  05  L.  J.  Ch.  642;  [1896]  1  Ch.  648. 

(6)  2  Vern.  620. 

(7)  9  Jur.  (N.s.)  885;  11  W.  R.  1036. 
/  8)  58  L.  J.  Ch.  355  ;  40  Ch.  D.  449. 
(9)   69  L.  J.  Ch.  174;  44  Ch.  D.  524. 

CIO)  59  L.  J.  Ch.  745;  45  Ch.  D.  11)0. 

(11)  61  L.  J.  Ch.  49;  [1892]  A.C.  1. 

(12)  67  L.  J.  Ch.  540;  [1898]  2  Ch.  307. 
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clog  on  redemption  may  be  valid — for 
example,  the  period  of  redemption  may  be 
postponed  for  a  term  of  years — ^and  it  is  no 
ground  of  complaint  that  the  plaintiff  has 
no  power  to  redeem  during  her  interest  in 
the  property.  Perpetual  debentures  ir- 
redeemable during  the  life  of  a  company 
are  of  common  occurrence.  The  proviso 
for  redemption  may  have  been  inserted  to 
shew  that  the  mortgagor  was  still  to 
retain  an  interest. 

In  other  cases  the  dispute  arose  on 
the  question  of  the  right  to  foreclose  or 
the  right  to  redeem. 

[Eve,  Q.C,—In  Biggs  v.  Hoddinott^^ 
the  point  arose  on  an  application  for  an 
injunction.] 

Moreover,  the  transaction  was  not  a 
mere  mortgage,  but  a  scheme  for  sharing 
profits  proposed  by  the  plaintiff,  and  the 
technical  rule  relied  on  by  the  plaintiff  is 
not  applicable.  If  the  plaintiff  had  the 
right  to  insist  upon  the  notice,  such  right 
has  been  waived  by  her.  The  notice  may 
be  withdrawn,  even  without  the  mort- 
gagor's consent,  when  the  mortgagor  has 
not  acted  upon  it. 

[They  also  referred  to  Chappie  v.  Mahon 
[i870],*«  Newcomh  v.  Bonham  [lesi],^* 
FIdioards'  Estaie,  In  re  [l86]],^^  and 
Chambers  v.  Goldwin  [l804].^^] 

Eve,  Q.C,  replied. 

Cur,  adv,  vult. 

Feb.  7. — Byrne,  J. — "A  mortgage  is 
regarded  as  a  security  for  money,  and  the 
mortgagor  can  always  redeem  on  pa3mient 
of  principal,  interest,  and  costs ;  and  no 
bargain  preventing  such  redemption  is 
valid,  nor  will  unconscionable  bargains  be 
enforced.'^  The  rule  is  so  stated  by  the 
Master  of  the  Bolls  in  the  case  of  Biggs 
V.  Hoddinott,^^  after  an  expression  of 
opinion  that  the  proposition  in  Jennings 
V.  Ward  ^  is  too  wide,  but  that  if  properly 
guarded  it  is  good  law  and  good  sense. 
There  is  no  rule  that  a  mortgagee  may 
not  stipulate  for  a  collateral  advantage,  so 
that  such  advantage  be  fair  and  reason- 
able, and  so  that  it  do  not  prevent  re- 
demption on  payment  of  princi^,  interest, 

(13)  Ir.  R.  6  Eq.  225. 

(14)  1  Vera,  7. 

(16)  11  Ir.  Ch.  R.  367. 
(16)  9  Ves.  254,  271. 
3b2 
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and  costs.  It  is  lawful  to  stipulate  that 
the  loan  shall  he  repayable  by  instalments, 
or  that  the  loan  shall  remain  for  a  certain 
time,  and  so  to  postpone  the  time  for 
redemption  ;  and  there  are  other  stipula- 
tions which  may  be  introduced  into  a 
mortgage  which  will  have  the  effect  of 
regulating  the  time  and  manner  of  re- 
demption. Nevertheless,  if  it  be  once 
established  that  the  transaction  is  in  form 
and  substance  one  of  mortgage  or  loan  on 
security,  and  that  the  mortgage  contains 
a  provision  which  has  the  effect  of  pre- 
venting redemption  of  the  mortgaged 
property  on  repayment  of  principal,  in- 
terest, and  costs,  in  accordance  with  the 
bargain  for  repayment  of  those  amounts, 
such  provision  is  invalid. 

I  do  not  think  that  the  view  put  for- 
ward in  the  present  case — namely,  that 
the  provision,  though  unenforceable  in  a 
foreclosure  or  redemption  action,  may  yet 
be  otherwise  effectual — can  be  supported. 
I  think  that  any  such  provision  cannot 
enable  the  mortgagee  to  maintain  any 
action  for  specific  performance  or  account, 
or  for  damages.  It  is  clearly  invalid  in 
equity,  and  I  think  that  a  Court  of  equity 
would,  before  the  Judicature  Act,  have 
restrained  an  action  at  law  grounded  on  a 
provision  invalid  in  equity,  as  fettering 
the  equity  of  redemption,  just  as  in  the 
case  of  an  action  grounded  on  a  provision 
invalid  on  the  ground  of  its  being  an  un- 
conscientious bargain.  I  apprehend  that 
now,  and  probably  since  the  passing  of  the 
Common  Law  Procedure  Act,  the  fact 
that  the  provision  was  invalid  upon  the 
ground  of  fettering  the  equity  of  redemp- 
tion might  be  effectually  pleaded  in  the 
action  brought  upon  it.  Although  a 
mortgagee  may  sue  on  the  covenant  for 
payment  at  the  same  time  as  he  pursues 
his  other  remedies,  I  do  not  think  that  he 
can  maintain  an  action  grounded  on  a 
covenant  or  stipulation  invalid  upon 
equitable  grounds.  The  fact  that  upon 
redemption,  or,  indeed,  upon  valid  tender, 
the  mortgagee  would  be  bound  to  deliver 
up  his  securities,  and  would  no  longer 
have  the  documents  upon  which  to  sue  at 
law,  seems  to  me  to  be  inconsistent  with 
the  argument  put  forward.  There  are 
cases  in  which  the  transaction,  although 
in  form  a  mortgage,  is,  in  substance,  a 


transaction  of  a  different  kind,  as  being, 
for  instance,  a  settlement  or  fisimily  pio- 
vision  ;  and  that  is  why  I  have  spoken  of 
the  transaction  being,  in  substance,  a 
mortgage.  In  the  present  case  iher%  k 
no  suggestion  of  oppression  or  of  an 
unconscionable  bargain.  The  plaintiff 
grounds  her  claim  for  relief  upon  the 
existence  of  certain  provisions  in  a  deed 
which,  she  says,  are  invalid  as  imposing  a 
fetter  upon  the  right  to  redeem. 

[His  Lordship  then  stated  the  facts,  and 
afcer  referring  to  the  agreement  and  to 
the  mortgage,  continued :]  From  what  I 
have  read  it  is  clear  that  the  transaction 
was  in  form  and  substance  a  mortga^ 
transaction  or  loan  on  security,  unless 
some  other  provisions  to  which  I  wiU  now 
refer  have  in  some  way  deprived  it  of  that 
character.  After  the  covenant  for  pay- 
ment of  principal  and  interest  there  is  a 
covenant  on  the  part  of  the  plaintiff  that 
she  will  during  the  residue  of  the  teni> 
created  by  the  said  lease— that  is,  during 
the  whole  of  the  term,  including  the  re- 
versionary last  day,  notwithstanding  that 
all  principal  moneys  and  interest  might 
have  been  paid  under  the  covenant  there- 
inbefore contained,  pay  to  the  defendant 
a  sum  equal  to  one-third  part  of  the  clear 
net  profit  rent  to  be  derived  from  all  or 
any  leases  or  lease  or  tenancies  to  be 
created.  I  need  not  read  that  with  more 
elaboration.  The  result  is  that  it  was  a 
covenant  during  the  whole  of  the  term  of 
the  lease  which  was  granted  to  the  plain- 
tiff, that  the  defendant  would  be  entitled 
to  one-third  of  the  net  profit  after  making 
certain  deductions.  Then  after  the  demise 
we  come  to  the  proviso  for  redemption,  to 
which  I  have  already  referred;  and  in 
terms,  inasmuch  as  redemption  is  to  take 
place  only  on  payment  by  the  plaintiff  of 
not  only  the  2,000/.  and  interest,  bat  of 
"  all  the  other  moneys  hereinbefore  cove- 
nanted by  her  to  be  paid,"  that  would 
include  the  net  profits  of  the  whole  term ; 
and  then  the  provision  is  that  the  term 
thereby  granted  should  cease  and  determine 
and  become  merged  in  the  reversion  imme- 
diately expectant  thereon.  Now  this  ooold 
not  be  until  the  expiration  of  the  whole  of 
the  mortgagor's  term,  and  so  in  fact  could 
not  happen.  Then,  when  I  come  to  the 
provision  for  not  requiring  payment  of  the 
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f>rmcipal  sum  otherwise  than  by  instal- 
•ments,  reading  that  with  the  covenant 
'for  payment  and  the  proviso  for  redemp- 
tion, I  think  there  must  be  implied  a 
-right  to  call  in  the  whole  sum  on 
de&ult,  and  that  is  in  fact  the  view  taken 
both  by  the  plaintiff  and  the  defendant 
in  the  action,  as  I  understand,  of  the 
true  meaning  of  the  document.  Then 
•there  is  a  series  of  other  provisions,  in 
^effect,  for  continuing  the  relationship  of 
mortgagor  and  mortgagee,  and  for  con- 
tinuing the  powers  of  the  defendant,  as  a 
mortgagee,  after  all  the  principal  and  in- 
terest and  costs  shall  have  been  paid,  for 
the  purpose  of  securing  to  him,  during  the 
whole  of  the  remainder  of  the  lease  granted 
to  the  plaintiff,  the  one-third  of  the  net 
profits  after  the  legitimate  deductions 
under  the  deed.  The  document  is  not 
happily  expressed,  in  that  it  does  not  in 
terms  provide  that  the  whole  principal 
«um.  shall  become  due  in  defistult  of  pay- 
ment of  the  instalments ;  but,  in  my  judg- 
ment, it  is  a  mortgage  with  certain  pro- 
visions in  effect  making  the  mortgaged 
property  practically  irredeemable,  although 
tiffeeting  to  contain  a  redemption  clause. 
I  am  of  opinion  that  the  provisions  pro- 
viding for  the  payment  of  one-third  of  the 
net  profits,  extending  as  they  do  to  a 
period  after  the  whole  of  the  principal, 
interest,  and  costs  shall  have  been  dis- 
charged, and  for  continuing  the  relative 
positions  of  mortgagor  and  mortgagee, 
and  for  continuing  the  mortgage  after 
-such  discharge  for  the  purpose  of  securing 
the  one-third  of  rents  and  profits,  do,  in 
fact,  operate  to  prevent  redemption,  and 
that  such  provisions  are  consequently  in- 
valid. I  do  not  think  that  I  can  take 
into  consideration  the  fact  that  the  object 
of  the  parties  might,  perhaps,  have  been 
•attained  in  some  different  way.  The 
•parties  have  elected  to  effectuate  their 
object  by  way  of  loan  or  mortgage,  and  I 
must  take  the  transaction  as  it  stands.  I 
have  considered  whether  or  not  I  might 
sever  the  provisions  in  question,  and  hold 
them  good  during  the  subsistence  of  the 
security  for  the  payment  of  principal,  in- 
terest, and  costs,  and  until  redemption ; 
but  I  do  not  see  how  I  can  do  this.  I 
should  then  in  effect  be  reforming  the 
ideed,  including  the  proviso  for  redemption, 


and  be  making  a   new  bargain   for  the 
parties. 

There  is  another  point  in  the  case  which 
arises  for  decision — namely,  whether  or 
not  the  plaintiff  is  now  entitled  to  redeem 
on  payment  of  the  balance  of  the  unpaid 
instalments  with  interest  payable  up  to 
November  20,  1897,  and  the  amount  of 
the  defendant's  costs,  charges,  and  expenses 
to  that  date,  tender  having  been  duly 
made  of  those  amounts  and  refused.  On 
August  20,  1897,  a  sum  of  350/.  was  due 
to  the  defendant  in  respect  of  instalments 
in  arrear,  and  on  that  date  the  defendant 
served  the  notice  set  out  in  paragraph  4 
of  the  statement  of  claim.  Although  one 
document,  it  is  in  fact  two  notices. 
[His  Lordship  read  the  notices,  and  con- 
tin  ued :]  I  think  the  defendant  was  entitled 
to  serve  these  notices.  On  the  same  20th 
of  August,  1897,  the  plaintiff  paid  the 
defendant  the  350/.  arrears  of  instalments, 
and  offered  to  pay  arrears  of  interest, 
although  she  did  not,  in  fsu^t,  pay  them 
until  a  later  date.  Then  followed  fur- 
ther correspondence,  which  I  will  not 
go  through  in  detail.  The  result  of  it 
appears  to  be  this — the  plaintiff  was  at 
first  desirous  that  the  notice  to  pay  off 
as  well  as  the  notice  for  the  appointment 
of  a  receiver,  and  the  appointment  of  a 
receiver  whidi  followed  on  it,  should  all  be 
withdrawn;  but  the  defendant  declined, 
and  insisted  upon  what  he  conceived  to  be 
his  strict  legal  rights.  Ultimately,  the 
parties,  having,  as  I  think,  taken  advice, 
assumed  different  attitudes,  and  the  de- 
fendant wrote  withdrawing  his  notices. 
This  withdrawal  the  plaintiff  declined  to 
accept,  so  far  as  related  to  the  notice  to 
pay  off,  and  I  think  she  was  entitled  to 
do  so.  When  the  defendant  gave  notice 
to  pay  off  the  mortgage  he  created  a  new 
position,  arising  by  virtue  of  the  original 
agreement  between  the  parties,  and  in  my 
opinion  the  position  so  created  could  only 
be  altered  by  the  consent,  express  or  im- 
plied, of  both  parties.  The  case  of  a 
notice  to  quit  is  in  some  respects  analogous, 
and  in  Blyih  v.  DenmU  [l853l,*^  Mr. 
Justice  Maule,  in  distinguishing  between 
the  effect  of  a  notice  to  quit  and  a 
forfeiture,  points  out  that   in  the  case 

(17)  22  L.  J.  C.P.  79 ;  13  C.  B.  178. 
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of  a  notice  to  quit  "the  tenancy 
is  put  an  end  to  by  the  agreement  of 
the  parties — which  determination  of  the 
tenancy  cannot  be  waived  without  the 
assent  of  both";  and  Chief  Justice 
Jervis,  in  the  same  case,  says :  ^'  The  old 
tenancy  was  put  an  end  to  by  the  notice 
to  quit.  To  make  out  a  defence  to  the 
action,  the  defendant  was  bound  to  shew 
a  new  contract."  In  Tai/leur  v.  Wildin 
[i868],*8  Chief  Baron  Kelly  says  :  "  It  is 
clear  that,  whether  the  notice  to  quit  is 
given  by  the  landlord  or  the  tenant,  the 
party  to  whom  it  is  given  is  entitled  to 
insist  upon  it,  and  it  cannot  be  withdrawn 
without  the  consent  of  both."  If  the  law 
were  otherwise, a  landlord  or  tenant  might 
by  withdrawing  a  notice  to  quit  the  day 
before  its  expiry,  inflict  great  damage 
upon  the  other  party  in  rendering  all  the 
arrangements  made  in  contemplation  of 
the  determination  of  the  holding  useless. 
In  like  manner,  a  mortgagee  might,  by 
withdrawing  his  notice  to  pay  off  at  the 
last  moment,  inflict  serious  injury  upon  a 
mortgagor  who  had  made  all  his  arrange- 
ments upon  the  footing  of  paying  off  the 
mortgage  at  the  expiration  of  the  notice. 
In  this  case  I  think  an  effectual  tender 
was  made,  and  that  the  plaintiff  is  entitled 
to  succeed*  I  think  that  the  defendant  is 
not  entitled  to  the  relief  he  asks  for  by 
his  counterclaim,  which  therefore  fails. 

[His  Lordship  made  no  order  as  to 
costs.] 

The  defendant  appealed,  and  by  his 
notice  of  appeal  asked  for  an  order  to 
the  same  effect  as  that  asked  for  by  his 
counterclaim. 

Hughes^  Q.C.,  and  E.  J.  Parker^  for  the 
appellant,  referred  to  Biggs  v.UoddinoU,^^ 

Eve,  Q.Cy  and  A.  ^'BeckeU  Terrell,  for 
the  plaintiff,  referred  to  James  v.  Kerr,^ 
Northampton  {Marquess)  v.  FoUock,^^  Salt 
v,  Northampton  {Marquess),"^^  Mainland 
V.  Upjohn  [1889],^^  Jennings  v.  Ward,^ 
and  Fearnside  v.  Flint  [isss].^® 

Hughes,  Q.C,  was  not  called  upon  to 
reply. 

(18)  37  L.  J.  Ex.  173;  L.  R.  3  Ex.  303. 

(19)  58  L.  J.  Ch.  361 ;  41  Ch.  D.  126. 

(20)  62  L.  J.  Ch.  479, 480 ;  22  Ch.  D.  579, 681. 


LiNDLEY,  M.B. — The  question  raised  on 
this  appeal  is  a  very  important  one,  and  I 
do  not  profess  to  be  able  to  decide  it  on 
any  principle  which  will  be  in  harmony 
with  all  the  cases,  and  I  do  not  believe 
that  any  principle  can  be  enunciated  which 
will  be  in  harmony  with  them  all;  but 
the  true  principle  running  through  them 
all  is  not  very  difficult  to  discover,  and  I 
think  that  it  can  be  applied  so  as  to  do 
justice  in  this  case,  and  in  all  other  cases 
on  the  sul>ject  which  are  likely  to  arise.  The 
principle  is  this  :  A  mortgage  is  a  convey^ 
ance  of  land  or  an  assignment  of  ehattds 
as  a  security  for  the  payment  of  a  debt  or 
the  discharge  of  some  other  obligation  for 
which  it  is  given.     This  is  the  idea  of  a 
mortgage,  and  the  security  is  redeemable 
on  the  payment  or  discharge  of  such  debt 
or  obligation,  any  provision  to  the  contrary 
notwithstanding.     That,  in  my  opinion,  is 
the  law.  Any  provision  inserted  to  prevent 
redemption  on  payment  or  performance 
of  the    debt  or  obligation  for  which  the 
security  was  given  is  what  is  meant  by  a 
clog  or  fetter  on  the  equity  of  redemption, 
and  that  is  void.     It  follows  from  this 
that  "once  a  mortgage  always  a  mort- 
gage " ;  but  I  do  not  understand  that  this 
principle  involves  the  further  proposition 
that  the  amount  or  nature  of  the  debt  or 
obligation  the  payment  or  performance  of 
which  is  to  be  secured  is  a  dog  or  fetter 
within  the  meaning   of    the    rule— see 
Powell  on  Mortgages,  vol.  i.  (6th  ed.),  c  6, 
pp.  116,  et  seq,  :  "  How  a  Mortgage  is 
Considered  in   Equity."       The  right  to 
redeem  is  not  a  personal  right,  but  an 
equitable  estate  or  interest  in  the  property 
mortgaged.     A  clog  or  fetter  is  something 
which  is  inconsistent   with   the  idea  of 
security — it  would  be  a  repugnant  con- 
dition.    If  I  convey  land  subject  to  a 
restraint  on  alienation,  that  is  a  repugnant 
condition.     If  I  give  a  mortgage  with  a 
condition  that  I  am  not  to  redeem,  that  is 
a  repugnant  condition,  and  is  a  clog  on 
the  equity  of  redemption.     The  Courts  of 
equity  have  fought  for  years  to  maintain 
the  doctrine  that  a  security  is  redeemable 
on  the  performance  of  the  obligation  for 
which  it  was  given.      If  the  obligation 
is  the  payment  of  a  debt,  the  security  is 
I'edeemable  on  the  payment  of  that  debt 
That,  in  my  opinion,  is  the  true  principle 
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applicable  to  the  cafies,  and  that  is  what 
is  meant  when  it  is  said  that  there  must 
not  be  any  clog  or  fetter  on  the  equity  of 
redemption.  If  that  is  the  true  principle, 
this  mortgage  does  not  infringe  it  at  all. 
It  has  no  dog  or  fetter.  Of  course  the  debt 
or  obligation  may  be  impeachable  on  the 
ground  of  &aud,  oppression,  or  over- 
reaching. Then  it  would  be  tainted 
to  that  extent,  and  invalid ;  but,  apart 
fipom  that,  directly  you  get  a  security  for 
a  debt  or  obligation,  that  security  can  be 
redeemed  on  the  payment  of  the  debt  or 
performance  of  the  obligation. 

Let  us  see  what  the  contract  here  is. 
It  is  not  suggested  that  there  has  been 
any  fraud,  undue  influence,  overreaching, 
or  hard  bargaining.  The  plaintiff  had  a 
lease  of  a  theatre,  subject  to  a  rent  and 
covenants.  She  wanted  to  carry  on  the 
theatre  and  to  extend  the  term,  and 
wanted  to  borrow  2,000^.  to  do  so.  The 
security  for  the  loan  was  the  lease,  which 
was  probably  utterly  insufficient.  A 
security  of  that  kind  is  a  shaky  security. 
The  lender  took  that  view.  He  said  he 
would  lend  the  money  at  6  per  cent.,  and 
the  plaintiff  might  have  five  years  to  pay 
it ;  but  she  should  also  pay  him  a  sum 
equal  to  one-third  part  of  the  clear  net 
profit  rents  to  be  derived  from  the  lease. 
That  was  his  position.  It  is  obvious  that 
his  security  depends  not  only  on  the 
solvency  of  the  plaintiff,  but  also  on  the 
success  of  the  theatre.  That  is  the  kind 
of  security  which  he  proposed,  and  2,000Z. 
was  lent  upon  that. 

[His  Lordship  then  referred  to  the  cove- 
nants by  the  mortgagor  contained  in  the 
mortgage  and  the  demise  and  the  proviso 
£or  redemption,  and  continued :]  That 
means  this — that  this  lease  is  assigned 
to  the  mortgagee  by  the  mortgagor  as 
security  not  only  for  the  payment  of 
2,000^.  and  interest,  but  also  for  the  pay- 
ment of  the  one-third  of  the  net  profit 
rents  to  the  end  of  the  term.  If  I  am 
right  in  the  principle  which  I  have  laid 
down,  that  does  not  clog  the  right  of 
redemption  on  the  performance  of  the 
obligation  for  which  the  security  was 
given.  That  is  the  nature  of  the  trans- 
action, and  there  is  good  sense  in  it. 
It  is  said  that  it  is  not  good  law ;  but 
that  is  said  because  the  true  principle 


underlying  the  statement  that  ther^ 
must  be  no  clog  or  fetter  on  the  equity 
of  redemption  has  been  lost  sight  of.  The 
contract  between  the  parties  being  this, 
the  plaintiff  says  that  she  will  pay  off  the 
balance  of  the  2,000^.  and  interest,  and 
asks  to  have  back  the  lease,  and  says  that 
her  obligation  is  at  an  end.  The  mort- 
gagee declines.  He  says  that  is  not  the 
bargain,  and  she  cannot  redeem  on  those 
terms.  She  may  pay  off  the  2,000^.  and 
interest,  but  if  she  does  she  mast  still  pay 
the  one-third  profit  rents.  On  principle 
that  is  right.  It  follows  from  what  I 
said.  That  is  the  bargain,  and  there  has 
been  no  oppression,  and  there  is  no 
reasonable  legal  ground  for  relieving  the 
plaintiff. 

As  to  the  right  to  pay  off  the  balance 
of  the  2,000/.,  the  defendant  has,  by 
giving  notice  and  calling  it  in,  given  the 
plaintiff  a  right  she  would  not  otherwise 
have  had.  If  she  chooses  to  pay  off  the 
2,000/.  and  interest  she  can  do  so ;  but 
possibly  she  does  not  wish  to  do  that 
unless  she  can  get  rid  of  the  whole 
thing. 

The  result  is  that  the  notice  of  appeal 
is  in  substance  right,  but  the  order  should 
be  prefaced  with  the  remark  that  the 
plaintiff  does  not  desire  to  pay  off  the 
2,000Z.  and  interest.  The  action  will  be 
dismissed  with  costs,  and  on  the  counter- 
claim there  will  be  a  declaration  that  the 
defendant  is  entitled  to  hold  the  mort- 
gage during  the  residue  of  the  term,  not- 
withstanding all  principal  and  interest 
may  have  been  paid,  as  a  security  for  a 
sum  equal  to  one-third  of  the  clear  net 
profit  rent ;  and  there  must  be  an  account 
of  what  is  due  on  the  security  from  the 
plaintiff  to  the  defendant.  The  defendant 
is  entitled  to  the  costs  of  the  appeal.  In 
other  words,  we  have  endeavoured  to 
sweep  away  the  fetters  which  are  not 
imposed  upon  us  by  any  principle,  but 
which  are  said  to  be  imposed  upon  us 
through  forgetting  the  true  nature  of  the 
principle  that  governs  a  case  of  this  kind. 

Sib  F.  H.  Jeune. — I  am  of  the  same 
opinion.  This  case  comes  within  the 
decision  in  Bigga  v.  HoddirwU.^^  There  is 
no  doubt,  in  my  judgment,  what  the 
bargain  was,  and  that  it  was  a  reasonable 
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bargain.  There  is  nothing  more  reason- 
able than  that  a  person  lending  money  on 
the  security  of  a  theatrical  business  should 
stipulate  not  only  for  the  repayment  of 
the  sum  lent  and  interest,  but  also  for  a 
share  in  the  profits  which  may  arise  from 
the  business.  If  the  business  succeeds 
there  will  be  a  likelihood  of  his  being 
repaid.  If  it  £eu1s  he  will  probably  lose 
his  money.  Are  we  to  say  that  such  an 
arrangement  is  bad?  We  can  only  do 
so  if  we  hold  that  in  a  mortgage  trans- 
action the  mortgagee  can  have  no  col- 
lateral advantage.  If  we  were  to  go  so 
far  as  that  it  would  cover  such  a  case 
as  Bigga  v.  ffoddinoU,^^  In  Biggs  v. 
Hoddinoit  '^  there  was  an  additional  or 
collateral  advantage  to  the  mortgagee 
outside  the  mortgage.  The  mortgagee  of 
a  public-house  had  stipulated  for  a  col- 
lateral advantage  to  himself  as  regards 
the  sale  of  malt  liquors  ;  and  it  was  felt 
that  it  was  necessary  to  press  the  case  so 
far  as  to  say  that  there  could  be  no  such 
bargain,  and  that  was  precisely  the  pro- 
position which  the  Court  rejected.  It  was 
rejected  not  only  by  the  Master  of  the 
Bolls,  but  also  by  Lord  Justice  Chitty 
and  Lord  Justice  Collins,  who  laid  down 
that  it  was  not  good  law  to  say  that  a 
mortgagee  could  get  no  collateral  advan- 
tage from  the  mortgage  as  part  of  his 
security. 

Another  decision  to  the  same  effect  is 
Potter  V.  Edwards  [1857],^^  which  was 
referred  to  by  Mr.  Justice  Kay  in  Main- 
land V.  Upjohn  ^^  as  being  the  first  de- 
cision which  broke  into  the  series  of  cases 
which  laid  down  the  contrary  principle. 
That  case  decided  that  though  a  mort- 
gagee lent  700/.  only,  he  might  bargain 
that  the  mortgage  should  stand  as  security 
for  1,000/. — that  is,  that  the  mortgagee 
might,  notwithstanding  the  sum  lent, 
insist  on  the  payment  of  the  larger  sum 
as  a  condition  of  redemption.  Such  a 
stipulation  is  not  really  a  clog  or  fetter  on 
the  equity  of  redemption,  as  the  equity  of 
redemption  only  arises  upon  the  per- 
formance of  the  whole  of  what  has  been 
undertaken.  Therefore  it  comes  back  to 
this.  What  was  the  bargain  1  On  what 
event  was  the  equity  of  redemption  to 

(21)  2C  L.  J.  Ch.  468. 


arise.  It  only  arises  in  this  case  when 
not  only  the  money  actually  lent  has  been 
repaid,  but  when  the  share  of  profit  rents 
has  been  paid  also.  When  we  see  that, 
we  see  that  the  case  is  covered  by  Bigpt 
V.  HoddinoU  ^^  and  PoUer  v.  Edwxrdi}^ 
for  there  is  no  hardship  or  oppression 
here. 

BouER,  L.J. — I  agree,  and  I  will  add 
a  few  words  as  the  case  is  important. 
Before  Bigga  v.  Hoddinoit  '^  there  was,  no 
doubt,  considerable  obscurity  as  to  the 
extent  of  the  rule  in  equity  with  regard 
to  contracts  between  mortgagors  and 
mortgagees.  It  was  pointed  out  in  that 
case  that  certain  observations  of  the 
Judges  in  particular  cases  which  had  been 
previously  more  or  less  looked  upon  as 
laying  down  that  a  mortgagee  could  not 
stipulate  for  any  collateral  advantage  went 
too  iavj  and  must  be  treated  as  no  longer 
representing  the  law.  I  refer  in  particular 
to  the  observations  of  Sir  J.  Trevor  in 
Jennings  v.  Ward^^  and  of  Mr.  Justice 
Hargreave  in  Edvxxrdi  Estate,  In  «,^* 
and  to  the  observations  of  other  Judges 
in  cases  referred  to  by  the  late  Lord 
Justice  Kay  in  James  v.  ICerr  *  and  Main- 
land V.  Upjohn.^^  I  take  it  that  it  has 
now  been  clearly  established — first,  that 
there  is  no  such  principle  as  has  been 
stated,  that  a  mortgagee  shall  not  stipu- 
late for  any  collateral  advantage  for 
himself  He  may  so  stipulate ;  and  if  he 
does,  nothing  can  be  said  against  it,  and 
he  can  obtain  a  collateral  advantage,  and 
can  enforce  it,  it  always  being  understood 
that  the  bargain  must  not  be  unconscion- 
able, or  oppressive.  Secondly,  I  take  it  also 
to  be  clear  that  there  is  now  no  such  prin- 
ciple as  was  suggested,  that  where  the 
mortgagee  has  stipulated  for  a  collateral 
advantage  as  a  condition  of  the  loan,  the 
presumption  is  that  tho  advantage  has 
been  obtained  or  the  contract  made  under 
pressure.  There  is  no  such  presumption, 
but  each  case  must  be  determined  on  its 
own  circumstances,  and  the  Court  must 
look  into  the  circumstances  of  each  case 
and  see  whether  the  bargain  is  uncon- 
scionable or  oppressive. 

These  principles  are  now  established 
by  Biggs  v.  HoddinoU^^*  and  I  agree  with 
the  other  members  of  the  Court  that  the 
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decision  of  Mr.  Justice  Byrne  cannot  be 
sustained,  though  I  can  vfeM  understand 
how  he,  as  a  Judge  of  first  instance,  would 
have  thought  himself  bound  to  come  to 
the  conclusion  which  he  did. 


Sulicitors — Fladgate  ic  Co.,  for  plaintiff ; 
Page  5c  Scorer,  for  defendant. 
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[Reported  hy  F,  Gould  Mid 
A.  J.  Hall,  Esqs.,  Barristers- 
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Byrnb,  J."j 

1 899.  >  DIXON,  In  re ;  heynes  v,  dixon. 
Aug.  3,  8.  J 

Husband  and  Wife — Married  Woman — 
Separate  Property — Receipt  of  Wife's  In- 
come  by  Husband — Bond  by  Husband  to 
Wife^s  Trustees — Constructive  Payment  of 
Interest — Bond  for  Principal  and  Interest 
M  Specified  Date — Penalty — Bar  by  Lapse 
of  Time— Ciml  Procedure  Act^  1833  (3  d;  4 
ira/.  4.  c.  42),  tf.  5. 

Under  a  marriage  settlement  money  be- 
longing to  the  wife  was  auUiorised  to  be 
invested  on  personal  security,  and  the 
interest  directed  to  be  paid  to  the  wife  for 
her  separate  use  for  life,  and  after  her 
death  to  her  husband  for  life.  The  WMiey 
was  advanced  by  the  trustees  to  the  husbarid 
on  his  bond.  The  wife  lived  twenty-four 
years  after  the  date  of  the  bond,  and  the 
husband  survived  her  for  twenty  years. 
They  lived  together  in  amity.  For  the 
whole  forty-four  years  no  interest  on  the 
hond  was  paid  by  the  husband,  and  after 
his  death  the  bond  was  found  amongst  his 
papers : — Held,  that  there  was  no  presump- 
tion of  payment  of  the  bond  by  the 
husband,  thcU  the  debt  secured  by  the  bond 
was  not  barred  by  the  Statute  of  Limita- 
tions, and  that  the  capital  sum  vxis  recover- 
able from  the  husband's  executors,  together 
with  injterest  from  the  date  of  his  death. 

Interest  is  payable  as  interest  and  not  as 
damagets  under  a  bond  having  a  condition 
on  defeasance  to  make  void  the  same  upon 
payment  of  a  lesser  sum  at  a  day  certaiUj 
€ven    although     no    express    mentioii    of 


interest  is  made  in  the  bond,  nor  is  the 
amount  of  interest  recoverable  diminished 
by  reason  only  of  the  bond  being  conditioned 
for  payment  of  principal  and  interest  up 
to  and  at  a  certain  date. 

By  a  settlement  made  in  1847,  upon  the 
marriage  of  Mr.  and  Mrs.  Dixon,  real 
estate  belonging  to  the  wife  was  settled 
upon  trusts  for  sale  and  investment  of  the 
proceeds  on  real  or  personal  securities  bear- 
ing interest,  and  to  be  from  time  to  time 
altered,  varied,  and  exchanged  for  securi- 
ties of  the  like  nature  as  should  be  thought 
expedient,  provided  that  no  change  should 
be  made  during  the  lives  of  Mrs.  and  Mr. 
Dixon  or  the  survivor  of  them  without 
her  or  his  consent  first  obtained  in  writing, 
and  upon  trusts  to  pay  the  dividends 
and  annual  produce  to  such  person  or 
persons,  for  such  purposes,  and  in  such 
manner  as  Mrs.  Dixon,  notwithstanding 
coverture,  or  whether  covert  or  sole,  by  any 
writing  signed  by  her,  should  from  time  to 
time,  but  not  by  way  of  anticipation,  direct 
or  appoint,  and  in  default  of  such  appoint- 
ment to  pay  the  dividends  and  interest  for 
her  separate  use,  and  after  her  death  upon 
trust  to  pay  to  or  permit  and  suffer  Mr. 
Dixon  to  receive  the  interest  and  annual 
produce  during  his  life,  and  after  the 
death  of  the  survivor  of  Mr.  and  Mrs. 
Dixon  upon  trust  to  pay  the  trust  funds 
to  such  persons  as  Mrs.  Dixon,  notwith- 
standing her  coverture,  should  by  deed  or 
will  appoint,  and  in  default  of  such 
appointment  and  in  the  event  (as  hap- 
pened) of  there  being  no  children  of  the 
marriage,  upon  trusts  for  such  persons  as 
would  have  been  entitled  on  her  death 
under  the  Statutes  of  Distribution  to  her 
personal  effects  if  she  had  died  intestate, 
and  to  the  exclusion  of  her  husband. 

In  1851  the  property  was  sold  for 
1,928^.  5s.  lOd.,  and  by  a  memorandum 
made  in  February,  1852,  and  signed  by 
Mrs.  Dixon,  she  authorised  the  trustees 
of  the  settlement  to  lend  the  1 ,92Sl.  5s,  lOd. 
to  Mr.  Dixon  upon  his  giving  them  his 
bond  for  that  sum  with  interest  at  4  per 
cent.  The  sum  was  accordingly  lent 
by  the  trustees  to  Mr.  Dixon,  and  he 
gave   them  ^cbruary   13,  1852,  his 

bond  bearing  that  date  and  in  the  penal 
sum  of  3,856/.  11^.  8d.,  with  the  condition 
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Dixon,  Ix  be. 

that  '^  if  he  the  above  bounden  T.  Dixon 
his  heirs  executors  or  administrators  do 
and  shall  well  and  truly  pay  or  cause  to 
be  paid  to  the  said  trustees  or  the 
survivor  of  them  or  the  executors 
administrators  or  assigns  of  such  sur- 
vivor the  fuU  sum  of  1,928Z.  5«.  lOd.  with 
interest  for  the  same  at  and  after  the 
rate  of  4  per  cent,  per  annum  upon  the 
13th  August  now  next  ensuing  without 
any  deduction  or  abatement  whatsoever 
then  the  above  written  obligation  shall  be 
void  and  of  no  effect  or  else  shall  remain 
in  full  force  and  virtue." 

Mrs.  Dixon  died  in  1876,  and  Mr. 
Dlzon  died  in  January,  1896,  without 
having  repaid  any  part  of  the  1,928Z. 
58,  lOd,  or  any  interest  thereon.  Mr.  and 
Mrs.  Dixon  had  always  lived  together  in 
amity,  and  no  question  had  ever  been 
raised  during  her  lifetime  as  to  her  hus- 
band paying  interest.  The  surviving 
trustee  of  the  settlement  died  in  1897, 
and  the  plaintiffs,  who  had  been  ap- 
pointed trustees  by  his  administrator, 
claimed  to  be  creditors  against  the  estate 
of  Mr.  Dixon  for  1,928/.  5«.  lOd.,  with 
interest  at  4  per  cent.,  from  January  1, 
1896. 

It  appeared  that  both  the  bond  and 
memorandum  had  been  for  many  years 
in  the  possession  of  Mr.  Dixon,  and  were 
found  amongst  his  papers  after  his  death. 

Farwdly  Q.C,  and  Christopher  James, 
for  the  plaintiffs. — Although  no  interest 
was  paid,  the  debt  is  not  barred  by  the 
Statute  of  Limitations.  The  bond  was 
not  a  temporary  security,  but  an  invest- 
ment under  the  settlement,  and  could  not 
be  changed  without  the  consent  of  the 
husband  and  wife.  Under  the  circum- 
stances, neither  principal  nor  interest  was 
required  to  be  paid.  When  the  husband 
and  wife  were  living  together  in  amity 
there  was  no  reason  why  the  husband 
should  pay  interest  to  the  trustees  or  to 
his  wife.  After  her  death  the  life  inte- 
rest in  the  money  was  his  own.  It  was 
not  intended  that  the  capital  or  interest 
should  be  paid  on  a  given  day,  and 
therefore  time  does  not  run — Caton  v. 
Eideout  [i849],^  Hatcea,  In  re;  BurcheU  v. 

(1)  1  3Iac.  &  G.  699. 


Hatoes  [i892],*  Mills  v.  Barthiriek  hmy 
Flamank,  In  re;  Wood  v.  Cock  [1889J,* 
Stone  V.  Stone  [l869],^  and  Spickemdl  v. 
Hotham  [1854].^ 

There  is  an  implied   contract  in  the 
bond  for  payment  of  interest  at  4^ 


cent.,    and   the    husband 


has  in  effect 
no  money  ever 


paid  interest,  although 
passed;  there  has  therefore  been  what 
amounts  to  a  presumption  of  payment 
or  satisfaction  of  the  interest  so  as  to  take 
the  case  out  of  3  <&  4  Will.  4.  c.  42,  s.  5 
— Amos  v.  Smith  [l862]  ^  and  Sheljford'i 
Real  Prop^y  Statutes  (9th  ed.),  p.  206. 

LeveU^  Q.C.y  and  W,  Baker,  for  the 
executors  of  Mr.  Dixon. — ^The  debt  is 
barred  by  the  statute.  There  is  no  ex- 
press or  implied  contract  in  the  bond  for 
payment  of  interest  except  six  months  up 
to  August,  1852,  and  anything  in  the 
nature  of  interest  can  only  be  g^ven  by 
way  of  damages,  for  a  bond  debt  does  not 
carry  interest  unless  so  expressed — Shel- 
ford's  Beat  Property  Statutes  (9th  ed.), 
p.  1 91,  Leake  on  Contracts  (3rd  ed.),  p.  944, 
Webster  v.  British  Empire  Assuranos  Co. 
[i880],®  Roberts,  In  re ;  Goodchap  v. 
Roberts  [isso],^  and  Cookv. Fowler  [1874]." 

Moreover,  as  the  bond  and  memoran- 
dum were  found  in  the  possession  of  the 
deceased,  payment  is  to  be  presumed. 
SpickemeU  v.  Hotham  ^  and  Stone  v.  StoM  * 
are  both  cases  where  non-payment  of  in- 
terest by  the  husband  operated  as  a  bar, 
notwithstanding  the  husband's  life  in^ 
rest— Shelfords  Real  Property  &atuUs 
(9th  ed.),  p.  206. 

Farwdly  Q.C.^  in  reply,  cited  Farquhar 
v.  Morris  [iT97]  ^^ — where  interest  was 
allowed  from  the  date  fixed  for  payment 
of  the  bond,  although  none  was  expressly 
reserved — and    Upton  v,  Ferrers  (Lord) 

[I80l],»a 

[Byrne,  J.,  referred  to  Smith's  Mercan- 
tile Law  (8th  ed.),  p.  535  (citing  Far<iuhar 

(2)  62  L.  J.  Ch.  463. 

(3)  .3oL.  J.  Ch.  31. 

(4)  68  L.  J.  Ch.  518;  40  Ch.  D.  461. 

(5)  39  L.  J.  Ch.  196 ;  L.  R.  6  Ch.  74. 

(6)  Kay,  669. 

(7)  31  L.  J.  Ex.  423 ;  1  H.  &  C.  238. 

(8)  49  L.  J.  Ch.  769  ;  16  Ch.  D.  1*^9. 

(9)  14  Ch.  D.  49. 

(10)  43  L.  J.  Ch.  866;  L.  R.  7  H.L.  27. 
ai)  7  Term  Rep.  124. 
(12)  5  Vcs.  801. 
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V,  Morris  ») ;  ib.  (10th  ed.),  p.  676  :  "Inte- 
rest  is,  and  always  was,  payable  where 
there  has  been  a  contract  to  that  effect, 
express  or  to  be  implied  from  circum- 
stances, .  .  .  and  also  upon  a  bond."] 

Farqvkcvr  v.  Morris  *^  explains  Amos 
V.  Smith^  for  Lord  Bramwell,  who  gave 
judgment  in  that  case,  and  was  a  great 
authority  on  the  common  law,  knew  well 
that  a  bond  with  a  penalty  carried  inte- 
rest, although  not  so  expressed. 

LsveU,  Q.C, — Apart  from  the  statute 
5  Anne,  c.  16,  ss.  12  and  13,  there  is  no  au- 
thority for  saying  that  interest  is  payable 
on  a  bond  debt,  unless  expressly  reserved, 
and  there  is  no  case  where  interest  has 
been  allowed  in  the  case  of  a  bond  for  a 
single  sum.  The  cases  cited  proceeded 
upon  the  equitable  doctrine  that  the  whole 
penalty  should  not  be  recovered,  but  only 
damages,  and  the  interest  allowed  is  by 
way  of  damages — BvUen  and  Leake  (5th 
ed.),  p.  248. 

Aug,  8. — Byrne,  J.—Thecase  of  Bona- 
fous  V.  Ryhout  [i763]  ^*  was  one  of  a 
rule  obtained  under  the  Act  4  &  5 
Anne,  c.  16,  s.  13,  enacting  "that  if 
at  any  time,  pending  an  action  upon 
any  such  bond  with  a  penalty"  ("such 
bond"  meaning  any  bond  with  a  con- 
dition on  defeasance  to  make  it  void  on 
payment  of  a  lesser  sum  at  a  day  or  place 
certain),  *'  the  defendant  shall  bring  into 
the  Court  where  the  action  shall  be  de- 
pending all  the  principal  money  and 
interest  due  on  such  bond,  and  also  all 
such  costs  as  have  been  expended  in  any 
suit  or  suits  in  law  or  equity  upon  such 
bond,  the  said  money  so  brought  in  shall 
be  deemed  taken  to  be  in  full  satisfaction 
and  discharge  of  the  said  bond,  and  the 
Court  shall  and  may  give  judgment  to 
dischai^e  every  such  defendant  of  and 
from  the  same  accordingly."  In  giving 
judgment  Lord  Mansfield  said  :  "  It  is 
surprising,  that  after  the  Statute  of 
Usury,  (37  Hen.  8),  which  excepts  obliga- 
tions with  condition,  made  upon  a  just  and 
true  intent,  the  Courts  of  law  did  not  con- 
sider the  just  intent  of  a  bond  to  be 
principal,  interest  and  costs,  secured  by 
a  penalty ;  and  suffer  the  party,  at  any 
time,  to  save  the  forfeiture  by  performing 
(13)  3  Burr.  1370. 


the  intent.  It  is  more  extraordinary, 
that  after  this  was  settled  in  a  Court  of 
equity  '  to  be  the  nature  of  a  bond,'  and 
therefore  every  party  to  a  bond  under- 
stood it  in  this  sense ;  the  Courts  of  law 
did  not  follow  equity,  but  still  continued 
to  do  injustice,  as  of  course ;  and  put  the 
parties  to  the  delay  and  expense  of  setting 
it  right  elsewhere,  as  of  course."  I  ought 
to  add  that  Lord  Bramwell  in  Preston  v. 
Dania  [1872]  ^*  expresses  disagreement 
with  the  observations  of  Lord  Mansfield 
as  to  the  injustice  of  the  course  formerly 
adopted  by  the  Courts  of  law,  but  I  do 
not  understand  him  to  dissent  from  the 
construction  put  upon  the  statute  of  Anne 
as  applied  to  common  money  bonds  ;  but 
this  case  did  decide  that  the  statute  of 
Anne  does  not  apply  to  bonds  for  moneys 
payable  by  instalments. 

Beading  these  cases  with  the  cases  of 
Farqukar  v.  Morris  *^  and  Amosv,  Smith,'' 
I  think  that  interest  is  payable  as  interest, 
and  not  as  damages  under  a  bond  having 
a  condition  on  defeasance  to  make  void 
the  same  upon  payment  of  a  lesser  sum 
at  a  day  or  place  certain,  even  although 
no  express  mention  of  interest  is  made 
in  the  bond  ;  and  I  cannot  see  any  just 
reason  for  holding  that  the  amount  of 
interest  recoverable  is  diminished  by 
reason  only  of  the  bond  being  conditioned 
for  payment  of  principal  and  interest  up 
to  and  at  a  certain  date.  The  bond  may 
be  so  framed  as  to  shew  intent  to  limit 
interest  recoverable  as  up  to  a  specified 
date  j  but,  in  my  judgment,  it  wants  more 
than  the  circumstance  I  have  referred  to 
to  shew  such  intent. 

In  the  present  case  the  trustees  law- 
fully lent  a  sum  of  money  to  the  husband 
on  the  personal  security  of  his  bond.  That 
loan  on  bond  was  an  investment  within 
their  power,  and  the  trustees  could  have 
recovered  interest  from  the  husband  so 
long  as  the  bond  was  unredeemed.  If 
they  had  claimed  and  received  interest  it 
would  have  been  their  duty  to  hand 
it  over  to  the  wife,  who  might  or 
might  not  have  handed  it  to  the  husband 
for  their  common  use.  For  more  than 
twenty  years  no  interest  was  claimed  from 
the  husband ;  the  wife  (being  a  party  to 
the  direction  to  the  trustees  to  lend  the 
(14)  42  L.  J.  Ex.  33  ;  L.  R.  8  Ex.  19. 
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money)  never  called  upon  the  trustees  to 
enforce  payment.  She  and  her  husband 
lived  in  amity  until  her  death,  and  I  think 
the  right  inference  to  draw  under  the 
circumstances  is  that  she  allowed  her  trus- 
tees to  forbear  demanding  interest  from 
her  husband,  to  avoid  the  absurdity  of 
obtaining  payment  by  the  husband  to  the 
trustees,  payment  by  the  trustees  to  her- 
self, and  then  handing  it  back  to  her 
husband. 

It  appears  to  me  that  the  principle 
of  Colon  V.  Hideout  ^  applies — see  also 
Edward  v.  Cheyne  [l888|.**  I  do  not 
think  that  Vice-Chanoellor  Eindersley, 
in  MiUs  v.  Borthwick,^  meant  to  lay  down 
Any  rule  adverse  to  what  I  have  stated  as 
my  view  in  reference  to  a  bond  conditioned 
like  the  present,  although  he  did  call  atten- 
tion to  the  fact  that  the  condition  was  not 
that  the  husband  should  pay  in  six  months 
interest  certainly,  but  only  if  he  should  be 
called  upon  to  do  so.  Cook  v.  Fowler  *^ 
was  not  the  case  of  a  bond,  but  the  case 
of  a  warrant  of  attorney  and  defeasance, 
and  not  such  a  debt  as  before  3  <fe  4  Will.  4. 
o.  42  would  have  been  held  to  carry  in- 
terest, so  that  interest  could  only  have 
been  given  by  way  of  damages.  This, 
therefore,  does  not  appear  to  be  applicable 
to  the  present  case. 

I  think  that  Hawee,  In  ra,^  although 
distinguishable  from  the  present  case  on 
the  ground  that  it  had  relation  to  an 
advance  to  the  husband  upon  mortgage, 
is  nevertheless  in  point  when  once  the 
conclusion  is  arrived  at  that  the  loan  upon 
bond  was  an  authorised  security  within 
the  terms  of  the  trust,  and  was  one,  more- 
over, which  the  trustees  could  not  change 
without  the  consent  of  husband  and  wife. 
In  SpickemeU  v.  HotJumh  ^  the  covenant 
was  to  transfer  certain  new  4^.  per  cent, 
annuities  to  trustees  to  hold  upon  certain 
trusts;  and  Vice- Chancellor  Wood  held 
that  as  the  trust  fund  never  had  any 
•existence  he  could  not  assume  that  a 
person  had  been  paying  himself  the  in- 
terest of  a  non-existing  fund — that  is,  the 
trust  security  never  came  into  existence. 
In  Stone  v.  Stone  ®  no  trust  fund  or  security 
had  ever  come  into  existence,  and  it  was 
held  that  the  covenant  was  simply  a  legal 

(15)  13  App.  Gas.  385;  per  Lord  Watson,  at 
p.  890. 


obligation  barred  by  lapse  of  time.  These 
cases  seem  to  me  to  be  distinguishable 
from  the  present. 

I  do  not  think  that  the  fact  of  the 
bond  being  found  in  the  possession  of  the 
husband  is  sufficient  evidence  from  which 
I  ought  to  infer  payment.  I  think  that 
the  explanation  suggested  on  the  affidavits 
— namely,  that  it  came  into  his  possessioQ 
by  mistake — is  probably  the  true  one. 

The  result  is  that  I  feel  entitled  to  hold, 
and  do  hold,  that  the  hand  to  pay  and  the 
hand  to  receive  were,  during  the  lifetime 
of  the  wife  as  well  as  afterwards,  the  same, 
and  that  consequently  the  bond  debt  is 
not  barred,  and  that  the  plaintifis  are 
entitled  to  recover  from  the  husband's 
estate  the  1,928Z.  bs,  I0<2.,  with  interest 
at  4  per  cent,  from  the  date  of  his  death. 


Solicitors — Thos.  White  &  Sons,  for  plaintiffs; 
Fallows  &  Bider,  for  defendants. 

IReparUd  hy  II.  B.  Schamherg,  E^^ 
Barruter-at'Latc, 


[IN  THE  COURT  OF  APPEAL.] 

LiNDLEY,  M.R.^ 

ROKER,  L.  J.         /  BlTBDBIT-COCTn  V  TEUB 

1899  C    "^'^  (hannak's)  gold 

July  14.       )    ""'''•  ""• 

Compcmy  —  Reconstruction  Scheme  — 
Ultra  Vires — Application  for  New  Shares 
by  Old  Shareholders — Limited  Time- 
Surplus  Shares  to  be  at  Disposal  of  New 
Company — Shareholders  Claiming  out  of 
Time— Companies  Act,  1862  (25<626  VicL 
c.  89),j?.  161. 

A  scheme  of  reconstruction  under  seeUon 
161  of  the  Companies  Act^  1862,  which  as 
part  of  the  coTunderationfor  the  transfer  of 
the  assets  of  an  old  company  inliquidatwn 
to  a  new  purchasing  company  gives  to  the 
shareholders  of  the  old  company  a  right  to 
apply  for  shares  in  the  new  company 
within  a  limited  time,  is  not  ultra  vires 
because  it  provides  that  shares  which  dis- 
sentient members  of  the  old  company  would 
have  been  entitled  to  daim  but  for  their 
dissent,  and  shares  which  other  members 
of  the  old  company  would  have  been  entitled 
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to  daim  if  they  had  aerU  in  their  appliea- 
tione  within  the  time  limited^  ehaU  in  fffect 
hetUthe  diapoecd  of  the  new  company, 

Oheervationa  of  Lobd  Esher,  M.B.,  in 
Nicholl  V.  Eberhardt  Mining  Co.  (59  L.  J. 
Ch.  103),  dieeented/rom. 

This  was  an  appeal  from  an  interlocu- 
tory order  of  Kekewich,  J.,  raising  the 
question  of  the  validity  of  a  scheme  of  re- 
construction under  section  161  of  the 
Ck>mpanies  Act,  1862. 

The  old  company,  of  the  same  name  as 
the  new  company,  was  incorporated  in 
1895  under  the  Companies  Acts,  1862  to 
1890,  and  by  special  resolutions  passed 
and  confirmed  on  March  29,  1899,  and 
April  19, 1899,  it  was  resolved— first,  tdat 
the  company  should  be  wound  up  volun- 
tarily for  the  purposes  of  reconstruction, 
and  C.  A.  Hollingworth  appointed  liqui- 
dator ;  secondly,  that  the  liquidator  should 
consent  to  the  registration  of  the  new 
company ;  and  thirdly,  that  a  draft  agree- 
ment as  to  the  terms  of  the  reconstruc- 
tion should  be,  and  the  same  thereby  was, 
approved,  and  the  liquidator  authorised 
pursuant  to  the  Companies  Act,  1862, 
s.  161,  to  enter  into  an  agreement  in  the 
terms  of  the  draft  agreement  with  the 
new  company  when  incorporated  and  to 
carry  the  same  into  effect. 

The  new  company  was  duly  incorporated, 
and  by  the  agreement  dated  April  24, 
1899,  and  made  between  the  old  company 
and  the  liquidator  of  the  one  part,  and 
the  new  company  of  the  other  part  (after 
reciting  the  above  stated  &cts),  it  was 
agreed  as  follows : 

1.  That  the  old  company  and  its 
liquidator  should  transfer  and  the  new 
company  take  over  all  the  assets  and 
undertaiking  of  the  old  company. 

2.  That  as  part  of  the  consideration 
for  the  said  transfer  the  new  company 
should  undertake  to  pay  the  debts  and 
liabilities  of  the  old  company  and  fulfil  its 
contracts  and  engagements  and  keep  the 
old  company,  its  liquidator  and  oontribu- 
tories,  indemnified  against  the  same. 

3.  That  as  a  further  part  of  the  con- 
sideration for  the  said  transfer  the  new 
company  should  pay  and  keep  the  old 
company  indemnified  against  all  costs  and 
expenses  of  and  incident  to  the  winding 


up  of  the  old  company  and  of  carrying  the 
said  transfer  into  eflfect. 

"4.  As  the  residue  of  the  considera- 
tion for  the  said  transfer  every  member  of 
the  old  company  shall  in  respect  of  each 
share  therein  held  by  him  or  her  be  entitled 
as  of  right  to  claim  an  allotment  to  him- 
self or  herself  or  to  his  or  her  nominee  or 
nominees  of  one  II.  share  in  the  new  com- 
pany with  the  sum  of  lie.  credited  as 
having  been  paid  up  thereon  and  the  new 
company  shall  allot  the  shares  so  claimed.'^ 

'*  5.  A  member  entitled  to  claim  an 
allotment  as  aforesaid  must  claim  the  same 
within  twenty-one  days  from  the  date 
hereof  or  such  further  time  (not  exceeding 
fourteen  days)  as  the  new  company  shall 
determine  by  sending  in  to  the  new  com- 
pany a  claim  in  writing  for  the  allotment 
of  the  shares,  and  such  claim  must  be 
signed  by  the  member  making  the  same 
and  must  be  accompanied  by  a  sum  of  la. 
per  share  claimed,  and  where  it  requests 
that  the  allotment  be  made  to  a  nominee 
or  nominees  of  such  member  it  must 
be  countersigned  by  such  nominee  or 
nominees." 

"  6.  The  liquidator  of  the  old  company 
shall  within  seven  days  from  the  date 
hereof  give  notice  in  writing  to  each 
member  of  the  old  company  stating  the 
number  of  shares  which  the  member  is 
entitled  to  claim  as  of  right  under  this 
agreement  and  the  amount  per  share  pay- 
able on  claiming  the  same  and  the  time 
within  which  the  claim  for  an  allotment 
as  aforesaid  must  be  sent  in  to  the  new 
company,  and  there  must  be  enclosed 
therewith  proper  forms  of  claim  addressed 
to  the  new  company  for  signature  by  the 
member.  The  notice  aforesaid  shall  in 
each  case  be  given  by  sending  the  same 
through  the  post  addressed  to  the  member 
at  his  or  her  registered  address  as  appear- 
ing on  the  register  of  members." 

'^  7.  The  liquidator  of  the  old  company 
shall  at  the  same  time  as  he  gives  the  said 
notice  invite  the  members  of  the  old  com- 
pany (other  than  members  who  shall 
effectually  dissent  from  the  special  resolu- 
tions aforesaid  in  accordance  with  the 
provisions  of  section  161  of  the  Companiea 
Act,  1862,  hereinafter  called  the  '  dissen- 
tient members ')  to  apply  for  such  of  the 
said  shares  of  the  new  company  as  but 
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for  their  dissent  would  have  been  claim- 
able by  the  dissentient  members,  and  also 
such  of  the  said  shares  as  the  members  of 
the  old  company  other  than  dissentient 
members  shall  be  entitled  to  claim  as 
aforesaid  but  shall  not  within  the  period 
of  twenty-one  days  before  mentioned  or 
such  further  time  as  aforesaid  claim  (all 
which  last-mentioned  two  classes  of  shai^es 
are  hereinafter  referred  to  as  ^  the  surplus 
shares '),  and  proper  forms  of  application 
shall  accompany  such  invitation.  Every 
such  application  for  surplus  shares  must 
be  made  in  writing  addressed  to  the  new 
company  and  must  mention  the  number 
of  surplus  shares  which  the  member 
making  the  application  shall  be  willing  to 
take  and  must  be  delivered  to  the  new 
company  within  twenty-one  days  from  the 
date  hereof  and  must  be  accompanied  by 
a  remittance  of  1^.  per  share  applied  for. 
In  the  event  of  more  shares  being  so 
applied  for  than  there  shall  eventually  be 
surplus  shares  the  new  company  shall  so 
far  as  may  be  practicable  accept  such 
applications  rateably  having  regard  to 
the  holdings  in  the  old  company  of  the 
members  making  the  application,  and  the 
new  company  shall  allot  the  shares  ap- 
plied for  under  this  clause  to  the  members 
of  the  old  company  whose  applications 
shall  be  accepted  credited  as  aforesaid. 
The  new  company  shall  be  under  no 
obligation  to  accept  any  such  application 
and  if  any  such  application  be  refused  or 
accepted  as  to  some  only  of  the  shares 
applied  for,  the  sum  remitted  with  the 
application  or  the  due  proportion  thereof 
(as  the  case  may  be)  shall  be  immediately 
returned  to  the  member  remitting  the 
same." 

"  8.  Such  (if  any)  of  the  shares  of  the 
new  company  as  members  of  the  old 
company  other  than  dissentient  members 
shall  be  entitled  to  claim  as  aforesaid  but 
shall  not  within  the  period  of  twenty-one 
days  before  mentioned  claim  and  as  shall 
not  be  allotted  under  clause  7  hereof, 
shall  be  allotted  by  the  new  company  to 
Walton  Fitzjames  Turner  of  22  Austin 
Friars  in  accordance  with  the  terms  of 
an  agreement  dated  the  23rd  day  of  March, 
1899." 

"  9.  The  new  company  shall  accept 
without  investigation  such  title  as  the  old 


company  has  to  all  the  real  and  personal 
property  and  premises  hereby  agreed  to 
be  transferred." 

10.  That  the  old  company  and  its 
liquidator,  without  prejudice  to  clause  11, 
should  execute  and  do  at  the  expense  of  the 
new  company  all  proper  assurances  and 
things,  <bc. 

"11.  Provided  always  that  the  old 
company  and  its  liquidator  shall  have  a 
lien  upon  the  whole  of  the  property 
hereby  agreed  to  be  transferred  for  all 
moneys  (if  any)  payable  to  dissentient 
members  under  sections  161  and  162  of 
the  Companies  Act,  1862,  and  until  the 
same  shall  have  been  paid  the  said  liquidator 
shall  be  at  liberty  to  i^etain  possession  of 
all  or  any  part  of  the  said  property  and 
thereout  at  his  discretion  to  raise  and  pay 
such  moneys  or  any  parts  thereof." 

12.  That  until  dissolution  of  the  old 
company,  the  new  company  should  pro- 
duce books,  <fec. 

The  plaintiff  was  the  holder  of  500 
shares  in  the  old  company.  He  was  not 
present  at  the  meetings  at  which  the 
special  resolutions  were  passed,  but  he 
expressed  no  dissent  from  the  special 
resolutions  under  section  161,  and  proper 
notices,  pursuant  to  the  scheme,  were 
duly  sent  to  him  at  his  registered  address 
by  the  liquidator.  The  plaintiff,  however, 
through  alleged  inadvertence,  did  not 
send  in  his  claim  for  an  allotment  <^ 
shares  in  the  new  company  until  May  26, 
1899,  some  days  after  the  time  limited 
for  such  applications,  and  the  claim  was 
refused  as  being  out  of  time. 

The  plaintiff  then  brought  this  action, 
and  moved  for  an  interim  injunction  to 
restrain  the  old  company  and  the  liqui- 
dator from  transferring  shares,  and  the 
new  company  from  allotting  shiu^es,  under 
the  reconstruction  scheme,  without  first 
providing  for  the  plaintiffs  claim.  Keke- 
wich,  J.,  granted  an  interim  injunction  in 
the  terms  of  the  notice. 
The  defendants  appealed. 

Rowdeny  Q.C,  {B.  K.  R.  IFififcitwon  with 
him),  for  the  appellants,  the  old  company 
and  liquidator. — The  plaintiff  is  not  in  a 
position  to  claim  the  benefit  of  an  allot- 
ment under  the  scheme,  and  at  the 
same    time    reject    a    material   part  of 
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that  scheme.  To  succeed  in  the  action 
therefore  he  mnst  shew  that  the  scheme 
is  heyond  the  powers  conferred  on  the 
company.  The  time  limit  is  not  uUra 
vires ;  indeed  it  is  an  essential  and  neces- 
sary part  of  any  such  scheme.  Nor  is  it 
tdtra  vires  to  place  the  surplus  shares  at 
the  disposal  of  the  new  company  on  the 
terms  of  clauses  7  and  8.  Clause  II  of 
the  present  scheme  gives  the  liquidator 
the  necessary  funds  for  payment  of  dis- 
sentient members.  The  present  scheme 
is  a  valid  one  within  the  decided  cases — 
Poetkthwaiie  v.  Fort  Philip  Mining  Co, 
[1889],^  Weston  V.  I^ew  Guston  Co.  [l889],* 
and  City  and  Countf/  Investment  Co.,  In 
re  [i879].3  In  Griffith  v,  Paget  [i877]^ 
the  scheme  was  held  bad  because  it  dis- 
turbed the  rights  of  the  preference  share- 
holders. That  only  shews  that  the  scheme 
must  preserve  equality.  In  the  present 
case  the  right  given  to  members  of  the 
old  company  is  equal  between  themselves, 
and  therefore  the  scheme  is  not  open  to 
the  objection  of  unfairness. 

P.  0.  Lawrence,  Q,G.  {Atosten-Cartmell 
with  him),  for  the  respondent,  the  plaintiff 
in  the  action. — The  scheme  is  not  in  ac- 
cordance with  the  rights  of  shareholders 
under  the  Act.  Wall  v.  London  and 
Northern  Assets  Corporation  [l898]  ^  shews 
that  it  is  possible  to  impeach  the  distribu- 
tion of  the  consideration  received  for  the 
sale  without  impeaching  the  agreement  for 
the  sale.  Clauses  7  and  8  empower  the 
new  company  to  forfeit  the  shares  of  the 
members  of  the  old  company,  and  place 
the  forfeited  shares  at  the  disposal  of  the 
new  company.  Such  a  provision  is  vltra 
vires  according  to  the  view  taken  by  Lord 
Esher,  M.R.,  in  NichoU  v.  Eberhardt  Co, 
[1889].^ 

£ve,  Q.C.y  and  A,  F.  Peterson,  for  the 
purchasing  company. 

A,  R,  Kirhy,  for  Mr.  Turner. 

Ashton  Cross  and  Eustace  Smith,  for 
other  parties. 

Roioden,  Q,C,,  replied. 

(1)  69  L.  J.  Ch.  201 ;  43  Ch.  D.  462. 

(2)  1  Megone,  225,  352 ;  62  L.  T.  275 ;  64 
L.  T.  815. 

(.n)  40  L.  J.  Ch.  195 ;  13  Ch.  D.  475. 

(4)  46  L.  J.  Ch.  493 ;  5  Ch.  D.  894. 

(5)  67  L,  J.  Ch.  596  ;  [1898]  2  Ch.  430. 

(6)  59  L.  J.  Ch.  103. 


LiNDLEY,  M.R. — I  think  in  this  case 
the  appellants  are  entitled  to  succeed.  I 
think  when  we  come  to  look  at  the  matter 
it  is  impossible  to  take  the  view  that  this 
scheme  \&  open  to  the  objection  in  point 
of  law  which  counsel  has  urged  against  it. 
First  of  all,  it  is  to  be  borne  in  mind  that 
we  are  not  asked  to  approve  the  scheme. 
It  is  said  that  the  working  of  some  of 
these  provisions  is,  or  at  all  events  may 
be  in  some  cases,  hard.  If  we  were  asked 
to  approve  it,  we  might  listen  to  that  and 
see  whether  we  should  modify  it  in  any 
way ;  but  that  is  not  our  function.  The 
scheme  has  been  considered  and  passed, 
and  has  become  binding,  if  it  can  become 
binding,  and  therefore  it  is  a  pure  ques- 
tion of  law. 

Now,  in  order  to  settle  that  question, 
we  must  look  first  of  all  to  the  section  of 
the  Act  of  Parliament  which  authorises 
it,  and  see  whether  it  comes  within  the 
authority  which  the  Legislature  has  con- 
ferred upon  majorities  of  shareholders  in 
a  winding-up  after  proper  notices  have 
been  given.    The  section  applicable  to  the 
case  is  section  161  of  the  Companies  Act, 
1862,  which  provides  that  "Where  any 
company  is  proposed  to  be  or  is  in  the  course 
of  being  wound  up  altogether  voluntarily, 
and  the  whole  or  a  portion  of  its  business 
or  property  is  proposed  to  be  transferred 
or  sold  to  another  company,  the  liquida- 
tors of  the  first  mentioned  company  may 
with  the  sanction  of  a  special  resolution 
of   the  company    by   whom    they  were 
appointed,   conferring    either    a  general 
authority  on  the  liquidators,  or  an  autho- 
rity in  respect  of  any  particular  arrange- 
ment, receive  in  compensation  or  part 
compensation   for  such  transfer  or  sale 
shares,  policies,  or  other  like  interests  in 
such  other  company,  for  the  purpose  of 
distribution  amongst  the  members  of  the 
company  being  wound  up."    The  section 
puts  it  in  that  way.     The  assets  must  be 
received  for  the  purpose  of  distribution 
amongst  the  members  of  the  company 
being  wound  up — "  or  may  enter  into  any 
other  arrangement  whereby  the  members 
of  the  company  being  wound  up  may,  in 
lieu  of  receiving  cash,  shares,  policies,  or 
other  like  interests,  or  in  addition  thereto, 
participate  in  the  profits   of  or  receive 
any  other   benefit   from  the  purchasing 
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company  " ;  and  then  there  is  this ;  *'  and  any 
sale  made  or  arrangement  entered  into  by 
the  liquidators  in  pursuance  of  this  section 
shall  be  binding  on  the  members  of  the 
company  being  wound  up,"  I  need  not 
read  the  rest  of  the  section. 

Now,  what  is  this  scheme  of  reconstruc- 
tion, as  it  is  called  ?    The  old  company  is 
being  wound  up,  and  the  scheme  is  that 
the  old  company  is  to  transfer  in  the 
usual  way  all  its  assets  to  the  new  com- 
pany, and  the  new  company  is  to  pay  and 
satisfy  all  the  debts  and  liabilities  and  so 
on  of  the  old  company,  and  indemnify  it 
and  so  on.     Then  comes  in  clause  4  what 
is  called  the  residue  of  the  consideration, 
which,  as  far  as  the  shareholders  in  the 
old  company  are  concerned,  is  the  most 
important    part.      The    shareholder    is 
under  this  clause  not  entitled  to  have  the 
allotment  to  himself  of  shares  in  the  new 
company  without  asking  for  it,  but  he  is 
entitled  to  claim  it  as  of  right.     Then 
clause  5  says  how  this  is  to  be  worked  out. 
There  you  have  a  time  limited  within 
which  the  claim  must  be  made.     Now, 
pausing  there  for  a    moment,  it  is  in 
practice,  and  as  a  business  matter,  im- 
possible to  work  out  arrangements  of  this 
kind  unless  a  time  for  sending  in  such 
claims  and  making  such  claims  is  fixed. 
A  time  which  is  so  short  as  to  be  un- 
reasonable would  be  a  ground  for  object- 
ing to  the  scheme,  but  without  some  kind 
of  limit  it  is    practically  impossible  to 
carry  these  things  through ;  and  it  has 
been  decided,  not  now  for  the  first  time, 
but  on  previous  occasions,  that  there  is  no 
objection  to  that ;  and  when  you  bear  in 
mind  that  if  no  time  is  fixed   by  the 
scheme  there  may  be  disputes  as  to  what 
is  a  reasonable  time,  it  is  obvious  that  the 
mere  fact  that  the  time  is  fixed  by  the 
scheme  is  not  only  no  objection  to  the 
scheme,  but  is  rather  in  its  favour,  as  it 
removes  any  such  difficulty.     Therefore 
there  is  nothing  wrong  in  the  time  limit 
as  such.      The  next  thing  is  clause   6, 
which  concerns  the  notice,  and  provides 
that  the  liquidator  of  the  old  company  is 
within  seven  days  of  the  date  of  the  agree- 
ment to  give  notice  in  writing  of  the 
number  of  shares  which  the  member  is 
entitled  to  claim  as  of  right  and  the  time 
within  which  such  claim  must  be  sent. 


and  inclosing  proper  forms  of  claim  for 
the  shareholder's  signature. 

That  is  a  right  provision,  because,  unless 
there  were  some  provision  made  for  tell* 
ing    the  members  of  the  old  company 
what  their  rights  are,  although  they  might 
have  a  circular  sent  them,  those  rights 
might  be  overlooked,  and  therefore  this 
provision  is  right.     It  tells  a  member  of 
the  old  company  what  he  has  a  right  to,, 
and  it  tells  him  that  he  must  assert  that 
right  within  a  particular  time,  and  for- 
wards a  form  to  enable  him  to  act  accord- 
ingly.    Now  comes  the  7th  clause,  which 
with  the  8th  clause  gives  rise  to  the  dis- 
cussion before  us.     It  is  foreseen   that' 
there  may  be,  and  will  be,  of  course,  some 
persons  who  have  not  sent    in    notices 
within  the  time,  and  there  will  be  some 
shares  left,  and  by  clause  7  an  invitation 
is  to  be  sent  out  to  the  shareholders  of  the 
old  company  to  apply  for  these  shares, 
which  are  called  ^'  surplus  shares.''    The 
new  company,    however,    is   not    under 
any  obligation  to   accept  these   applica- 
tions   for    surplus   shares.    That  is  ex- 
pressed in    the    plainest    possible    way. 
Pausing  there  for  a  moment,   supposing 
the  new  company  do  not  accede  to  any 
of  these  applications,  the  result  is  that 
they  have  got  the  shares ;  they  have  the 
assets  of  the  old  company ;  and  they  are 
the  masters  of  the  situation.    Then  comes 
clause  8,  which  provides  that  such,  if  any, 
of  the  shares  of  the  new  company  as  mem* 
bers  of  the  old  company  shall  be  entitled 
to  claim,  but  shall  not  within  the  period  of 
twenty-one  days  claim,  and  as  shall  not  be 
allotted  under  clause  7 — that  is,  all  those 
which  are  under  the  disposition  of  the 
new  company  and  are  not  allotted — ''  shall 
be  allotted  by  the  new  company  "  to  Mr. 
Turner,  who  is  a  nominee  of  the  new 
company.     When  you  look  at  that  and 
consider  what  it  comes  to,  the  substance 
and  effect  of  it  is  this :  it  is  a  scheme  by 
which  the  new  company  takes  over  th& 
assets  of  the  old  company  for  certain  con- 
siderations in  shares  and  so  on ;  and  one 
part    of  the    consideration  is  that  the 
shares    which    are  not  taken    up  at  & 
particular  time  shall  be  at  the  disposal 
of  the   new    company.      It    appears  to 
me,   I  confess,  that  that  is    warranted 
by    the    section    of   the    Act    which   X 
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have  read.  The  objection  urged  against 
it  is  that  this  is  a  provision  for  forfeiting 
the  shares  of  the  members  of  the  old  com- 
pany. Well,  in  a  sense  you  may  use  that 
language,  but  if  you  look  at  the  substance 
of  the  thing  it  is  saying  to  every  mem- 
ber of  the  old  company,  "You  shall 
have  as  many  shares  as  you  are  entitled 
to  if  you  take  the  trouble  to  ask  for  them 
within  the  time  fixed,  and  if  you  do  not, 
you  will  be  treated  as  not  caring  to  have 
them."  It  is  said  that  that  is  tUtra  vires, 
but  I  cannot  see  that  it  is  idtra  vires. 
Whether  we  should  approve  of  it  without 
modification  if  our  approval  were  required, 
I  do  not  stop  to  consider. 

So  far  as  the  authorities  go,  it  appears 
to  me  that  this  scheme  is  in  principle  sanc- 
tioned by  the  decision  in  PosUethwaUe  v. 
Port  Philip  Mining  Co}  and  WesUm  v. 
New  Guston  Co.y^  though  I  think  this  case 
goes  a  step  further  than  either  of  those,  or 
any  other  which  I  know  of.  I  have  not 
found  any  case  that  goes  quite  so  far,  and 
that  made  me  pause  before  expressing  an 
opinion  upon  this ;  but  having  looked  at 
the  scheme,  it  appears  to  me  that  there  is 
nothing  ultra  vires  about  it,  and  if  that  is 
80  this  injunction  cannot  be  sustained.  I 
do  not  doubt  that  this  injunction  has 
been  moved  for  and  encouraged  by  the 
query  in  Buckley's  Companies  Acts  (7th 
ed.),  p.  428.  It  is  a  doubt  not  raised  by 
him,  but  by  my  predecessor.  Lord  Esher, 
in  the  case  which  has  been  referred  to  of 
Nicholl  V.  Eberhardt  Mining  Co.^  The 
passage  in  Mr.  Buckley's  book  is  this  : 
**  Whether  an  agreement  would  be  valid  by 
which  shares  not  applied  for  by  the  share- 
holders are  to  be  at  the  disposal  of  the 
new  company,  quasreJ'  On  that  query  this 
action  lias  been  brought  an4  this  motion 
has  been  made.  I  answer  the  query  by 
saying  that  I  dissent  from  the  observa- 
tions of  my  predecessor.  He  was  not 
considering  a  case  like  this,  but  a  difierent 
case,  and  I  cannot  help  thinking  that  he 
was  addressing  himself  to  the  question 
whether  he  would  himself  approve  the 
scheme  or  not ;  and  if  in  the  present  case  I 
were  addressing  my  mind  to  the  same 
question,  I  might  suggest  some  modifica- 
tion. I  think  the  appeal  ought  to  be 
allowed,  and  the  injunction  must  be  dis- 
charged. 

Vol.  68.— Chang 


RoMER,  L.J. — I  agree  with  the  Master 
of  the  Bolls  in  thinking  that  this  injunc- 
tion should  be  dissolved.  In  the  first 
place,  if  the  agreement  of  April  24,  1899, 
is  valid,  the  plaintiff  has  no  right  to  an 
injunction  at  all,  for  the  defendants  are 
certainly  not  doing  anything  which  is 
contrary  to  the  provisions  of  the  agree- 
ment or  outside  its  provisions;  so  that 
if  the  agreement  is  valid  the  plaintiff 
clearly  has  no  right  to  come  to  this  Court 
for  relief.  Therefore  the  question  narrows 
itself  down  to  this :  Was  this  agreement 
beyond  the  power  of  the  liquidator  and 
the  shareholders  %  Was  it  outside  the  pro- 
vision of  section  1 61  of  the  Companies  Act, 
1862?  In  the  first  place,  let  me  observe 
that  it  is  not  suggested  here  that  this 
agreement  is  not  a  perfectly  honest  agree- 
ment— ^honestly  entered  into  by  the  liqui- 
dator and  the  shareholders  for  the  benefit 
of  the  company,  and  for  the  benefit  of  the 
members  of  the  company  as  a  whole.  It 
is  not  suggested  that  it  has  been  entered 
into  from  any  improper  motive  or  for  any 
improper  purpose ;  so  that  if  the  agree- 
ment is  within  the  words  of  section  161, 
so  far  as  I  can  see  there  is  nothing  which 
should  induce  the  Court  to  refuse  to  allow 
that  agreement  to  be  enforced  and  carried 
out. 

Now,  is  it  within  the  words  of  sec- 
tion 161  ?  I  think,  when  that  section  is 
looked  at,  it  is  clear  the  agreement  is 
within  it,  because  it  will  be  found  that 
it  provides  for  the  case  of  a  sale  by  the 
liquidator,  and  that  he,  with  the  sanction 
of  the  resolution  mentioned  in  the  section, 
instead  of  providing  for  the  members  of 
the  company  being  compensated  on  a  sale 
by  receiving  cash,  shares,  policies,  and 
other  like  interests,  may  in  lieu  thereof, 
or  in  addition  thereto,  "  participate  in  the 
profits  of  or  receive  any  other  benefits 
from  the  purchsising  company  " ;  so  that 
it  was  within  the  power  of  the  liquidator 
obtaining  the  necessary  special  resolution 
of  the  company  to  sell  the  property  of  the 
old  company  to  the  now  company,  as  he 
purported  to  do  by  the  agreement  in 
question  here,  the  sole  consideration  being, 
if  he  thought  fit,  a  benefit  being  received 
by  the  members  from  the  purchasing  com- 
pany ;  and  that  means,  received  by  mem- 
bers direct  from  the  purchasing  company. 
30 
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Now,  do  the  members  of  the  old  company 
in  this  case  receive  a  benefit  from  the 
purchasing  company!  They  clearly  do. 
Part  of  the  consideration  here  payable 
by  the  purchasing  company  is  that  each 
member  of  the  old  company  receives  this 
benefit.  The  right  is,  if  he  applies  within 
a  given  time,  to  call  upon  the  new  com- 
pany to  allot  him  shares  partly  paid  up 
in  the  new  company  in  lieu  of  shares  in 
the  old  company,  or  in  respect  of  shares 
in  the  old  company.  Each  member  of 
the  old  company  has  that  right ;  an  equal 
right  is  given  to  all  the  members  of  the 
old  company.  There  is  no  preference 
between  one  shareholder  and  another,  and 
no  distinction  between  classes,  but  it  is 
a  provision  falling  exactly  within  the 
words  of  section  161.  It  appears  to  me 
that,  under  these  circumstances,  any  share- 
holder who  does  not  like  the  scheme  should 
attend  at  the  meeting  and  vote  against  it. 
If  he  is  outvoted,  and  the  necessary  special 
resolution  is  obtained  sanctioning  the 
liquidator  entering  into  the  agreement, 
then  his  next  course  is  to  dissent  under 
section  161.  It  is  no  answer,  to  my 
mind,  for  any  particular  shareholder  to 
say :  "  I  was  ill,  or  I  was  abroad,  or  I 
was  careless  and  negligent,  and  I  did  not 
dissent  within  the  time  limited  by  sec- 
tion 161.''  That  is  his  £a,ult  or  his  mis- 
fortune ;  but  he  has  to  abide  by  the 
provisions  of  section  161,  and  he  cannot 
complain  of  the  scheme  qua  scheme  be- 
cause he,  dissenting  from  it  or  not  liking 
it,  has,  owing  to  circumstances  which 
perhaps  are  not  under  his  control,  been 
precluded  from  obtaining  the  benefit  he 
would  obtain  under  section  161  if  he  had 
dissented  within  the  time  limited  by  that 
section.  The  truth  is  that  the  agreement 
before  us  is  really  based  on  this — that 
the  scheme  ought  to  be  treated  as 
invalid  because  sufficient  protection  is 
not  given  to  shareholders  in  the  old  com- 
pany who  are  ill,  or  abroad,  or  possibly 
weak-minded  or  negligent.  All  one  can 
say  is  that  the  scheme  cannot  be  upset  or 
be  held  invalid  on  any  such  consideration. 
Section  161,  as  I  have  pointed  out,  is 
peremptory  in  saying  how  dissent  should 
be  dealt  with  under  that  section,  and  it 
would  be  idle  to  suppose  that  a  scheme 
otherwise  good  would  be  held  bad  because 


it  might  bear  hardly  upon  certain  share- 
holders who,  owing  to  their  fault  or  mis- 
fortune, were  not  able  to  give  the  notices 
required  under  the  scheme  to  enable 
them  to  reap  the  full  benefit  of  the  agree- 
ment. 

I  think  really  the  case  before  us  has 
been  decided  in  principle  by  prior  authori- 
ties.    There  is  no  distinction  between  the 
case  before  us  and  the  cases  which  have 
been   cited   in  principle.      It  is  a  mere 
question  of  degree ;  and,  as  I  have  said, 
if  it  is  only  a  question  of  degree  and  not 
a  question  of  principle,  as  the  agreement 
here  is  within  section  161 — there  being 
no  reason  on  the  face  of  it  why  that 
agreement  should  not  be  acted  upon,  it 
being  an  honest  one,  and  we  not  being  in 
a  position  to  say  whether  it  is  reasonable 
or  not,  and  our  opinion  not  being  asked — 
we  must  act  upon  this  agreement,  and 
allow  it  to  be  enforced  unless  it  can  be 
shewn  conclusively  that  it  is  not  within 
section  161,  either  as  being  dishonest  or  as 
going  beyond  what  that  section  authorises. 
I  have  endeavoured  to  shew  it  does  not 
go  beyond  what  that  section  authorises, 
and  for  these  reasons  the  agreement  must 
be  enforced.      It  appears  to  me  in  this 
case  we  are  only  following  the  prior  cases 
in  holding    that  the    a^eement,  being 
intra  vires  of   the   liquidator    and   the 
shareholders,  must  be  enforced.    There- 
fore that  ground  of  objection  on  the  part 
of  the  plaintiff  also  fails,  and  the  result  is 
that  he  had  no  right  to  come  to  this 
Court  for    an   injunction ;    and,  in  mj 
opinion,  the  appeal  must  therefore  suc- 
ceed. 


Solicitors — Klmbers  &  Boatman,  for  appellant 
old  company  .and  liquidator ;  Hays,  Scbmet- 
tau  &  Dunn,  for  appellant  new  companj; 
Ashurst,  Morris,  Crisp  &  Co.,  for  appeUant 
Mr.  Kirby;  Lawrence,  Graham  &  Cto.,  for 
respondent  the  plaintiff  in  the  action ;  Russell 
Sc  Amholz ;  Moore,  Hewitt  &  Fanner,  fw 
other  parties. 

[Reported  hy  A.  Qirdfry,  E^i 
Barrister-at-Latc. 


Digitized  by 


Google 


Vol.  68.] 


CHANCERY  DIVISION. 


699 


LACUNAS  NITRATE 
CO.  V,  LACUNAS 
NITRATE  SYNDI- 
CATE. 


[IN  THE  COURT  OF  APPEAL.] 
LiNDLEY,  M.K 
BiQBY,  L.J. 
€k)LLINS,  L.  J. 

1899. 

April  27,  28.  29. 

May  1,2,  3,  4, 5, 6,  8 

June  26. 

Cmnpany — Promoters — Fiduciary  Posi- 
tion— Directors  Nominated  by  Promoters 
— Misrepresentation — Conceahnent  of  Ma- 
terial  Facts — Contract  for  Sale — Rescission 
— Restoration  of  Parties  to  Former  Position 
— Directors  —  Liability  for  Mistakes  of 
Jvdgment. 

Where  shares  in  a  company  are  offered 
to  and  taken  by  the  publicy  and  a  prospectus 
18  issued  by  the  promoters  which  conceals 
or  misrepresents  material  facts  loith  regard 
to  a  contract  for  purchase  entered  into  by 
the  company  with  its  promoters^  the  com- 
pany  in  its  corporate  capacity  wiU  be  en- 
titled to  rescission  of  the  contract,  although 
its  directors,  loho  are  nominees  of  the  pro- 
moters, may  Jkave  been  aware  of  the  real 
facta  of  the  case,  and  although  fravd  is 
not  imputed  to  them.  Such  directors  wovld 
have  no  pouter  or  authority  to  release  or 
discharge  the  promoters  from  the  conse- 
quences of  their  acts  in  promoting  the 
company. 

Salomon  v.  Salomon  &  Co.  (66  L.  J. 
Ch.  35  ;  [1897]  A.C.  22)  distinguished. 

But  in  the  absence  of  fravd,  where  the 
company  has  adopted  the  contract  and  has 
carried  on  business  for  some  tim^,  so  that 
it  has  become  impossible  to  restore  the 
parties  to  their  former  position,  the  right  to 
rescind  the  contract  will  be  lost.  So  held 
by  LiNDLBY,  M.R,  and  Collins,  L.J. 

Per  Lindley,  M.R.,  and  Collins,  L.J. 
"—There  is  no  duty  imposed  on  the  pro- 
moters of  a  company  to  provide  it  with  an 
indeperbdent  board  of  directors,  if  tlie  real 
truth  is  disclosed  to  those  who  are  induced 
by  the  promoters  to  join  the  company  ;  and 
where  the  promoters  are  vendors  to  the 
company  the  contract  for  sale  cannot  be  set 
aside  under  such  circumstances  merely 
because  the  board  of  directors  were  not  in- 
dependent, 

Erianger  v.  New  Sombrero  Phosphate 
Co.  (48  L.  J.  Ch.  73 ;  3  App.  Cas.  1218) 
distinguished. 


Per  Lindley,  M.B.,  and  Collins,  L  J. 
— If  directors  act  within  their  powers  and 
wit/i  such  care  as  is  reojsowMy  to  be  ex- 
pected from  them,  having  regard  to  their 
knowledge  and  experience,  and  if  t/iey  act 
honestly  for  the  benefit  of  the  company  which 
they  represent,  they  discharge  bodi  their 
legal  and  equitable  duty  to  the  company, 
and  will  not  be  liable  for  mistakes  or  errors 
of  judgment  committed,  even  though  such 
mistakes  or  errors  affect  the  relations  of 
their  company  to  another  company  of  which 
they  are  also  members,  and  though  the  in- 
terests of  the  two  companies  may  conflict. 

Per  RioBY,  L.J. — FvU  disclosure  of  all 
material  facts  by  promoters  who  sell  pro- 
perty to  and  become  directors  of  the  com- 
pany promoted  is  necessary,  and  if  there 
has  been  concealment,  honesty  of  purpose 
on  their  part,  witfh  an  intention  to  act  for 
the  benefit  of  the  company,  will  not  avail 
them  as  a  defence  to  an  action  for  rescission. 
The  mere  fact  of  the  disclosure  of  the 
fiduciary  relation  and  of  the  double  cha- 
racter in  which  the  promoters  haw  acted 
will  not  discharge  them  from  the  obligation 
of  making  a  complete  cmd  candid  disdo- 
sure  of  all  material  facts.  This  obligation 
toill  exist  so  long  as  they  retain  control  of 
the  affairs  of  the  purchasing  company,  and 
if  not  fulfilled  they  wiHl  be  treated  as  wrong- 
doers, though  they  may  not  have  acted 
fraudvleintly . 

Further  held  by  Rigby,  L. J. — The  rule 
that,  in  order  to  entitle  beneficiaries  to  re- 
scind avoidable  contract  of  purchase  against 
the  vendor,  they  must  be  in  a  position  to 
offer  back  tlie  subject-mcUter  of  die  contract, 
has  no  application  to  a  ease  where  the 
subject-matter  has  been  reduced  by  the  fault 
of  the  vendor  himself;  and  where  com- 
pensation can  be  made  for  any  deterioration, 
such  deterioration  is  no  bar  to  rescission, 
but  only  a  ground  for  compensation. 

Appeal  from  decision  of  Romer,  J. 

This  action  was  brought  in  June,  1896, 
by  the  plaintiff  company  against  the 
defendant  syndicate  and  its  directors,  who 
had  also  been  the  directors  of  the  plaintiff 
company,  claiming  rescission  (on  the 
ground  of  misrepresentation  in  the  pro- 
spectus of  the  plaintiff  company  and  other 
grounds)  of  a  contract  made  in  June, 
1894,  for  the  purchase  by  the  company 
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from  the  syndicate  for  850,000^.  of  some 
nitrate  grounds  and  works  at  Lagunas, 
Chile,  and  for  damages.  The  trial  occupied 
many  days,  and  Mr.  Justice  Bomer,  after 
reserving  judgment,  dismissed  the  action, 
subject  to  an  enquiry  as  to  the  damages 
which  the  company  might  have  suffered 
by  reason  of  the  non-completion  of  a 
"  maquina  "  or  fectory  (otherwise  called  an 
••oficina")  until  September  2,  1894,  and 
the  defective  water- sjipply  up  to  Decem- 
ber, 1894. 

The  plaintiffs  appealed. 

A  large  quantity  of  evidence  was  offered 
on  either  side,  and  was  discussed  in  detail 
before  the  Court  of  Appeal. 

The  following  statement  of  facts,  prin- 
cipally taken  from  the  judgment  of  the 
MiEister  of  the  Bolls,  will,  together  with 
such  facts  as  are  stated  by  Rigby,  L.J., 
in  his  judgment,  be  sufficient  for  the 
purposes  of  the  present  report. 

The  Lagunas  Nitrate  Co.  was  pro- 
moted and  formed  by  the  directors  of 
another  company  called  the  Lagunas 
Nitrate  Syndicate,  in  order  to  buy  pro- 
perty belonging  to  the  syndicate,  which 
had  been  acquired  by  them  in  considera- 
tion of  1,093  shares  of  lOOZ.  each,  and 
700^.  in  cash.  The  memorandum  and 
articles  of  association  of  the  syndicate 
shewed  that  in  promoting  and  forming  the 
company  the  directors  of  the  syndicate 
were  acting  within  and  not  beyond  their 
powers  as  such  directors.  The  syndicate, 
therefore,  as  a  company,  was  to  be  re- 
garded as  the  promoter  by  its  directors  of 
the  Nitrate  Co.,  and  was  responsible  for 
the  acts  and  omissions  of  its  directors  in 
promoting  and  forming  that  company. 

The  directors  of  the  syndicate  and  the 
actual  promoters  and  creators  of  the 
company  were  Colonel  North,  Messrs. 
Harvey,  B.  B.  Lockett,  Edmondson, 
Fleming,  Murray,  and  M.  Jewell.  These 
seven  persons  and  two  others  signed  the 
memorandum  and  articles  of  association. 

The  Nitrate  Co.  was  registered  on 
June  16,  1894.  The  memorandum  stated 
that  the  company  had  been  formed  to 
acquire  land  and  works  of  the  syndi- 
cate, and  its  engagements  and  liabilities 
with  reference  thereto,  and  particularly 
to  complete  and  carry  into  effect  (with 


such  modifications,  if  any,  as  might  be 
thought  fit)  an  agreement  already  pre- 
pared and  settled  for  the  purchase  of  that 
property  from  the  syndicate.  Artide  5 
of  the  articles  of  association  required  the 
directors  to  complete  and  carry  into  effect 
(with  such  modifications,  if  any,  as  thej 
might  think  fit)  the  agreement  with  the 
syndicate  referred  to  in  the  memorandum 
of  association.  Article  57  named  the 
seven  persons  above  mentioned  as  the 
first  directors  of  the  company,  and 
stated  that  they  were  all  directors  and 
the  only  directors  of  the  syndicate.  In 
addition  to  these  three  articles,  article 
66  enabled  the  company  by  extraordinary 
resolution  to  remove  any  director,  and 
articles  82  and  83  conferred  upon  the 
directors  extensive  powers  of  acting  for 
the  company  in  all  matters  of  business. 

Before  any  prospectus  was  issued,  and 
before  any  other  person  in  addition  to  the 
nine  who  had  subscribed  the  memorandum 
of  association  had  joined  the  company— 
namely,  OD  June  18, 1894 — ^the  agreement 
referred  to  in  the  memorandum  and 
articles  of  association,  by  which  the  com- 
pany agreed  to  purchase  the  property 
from  the  syndicate  for  850,000/.,  payable 
as  to  550,000/.  in  cash  and  300,000/.  in 
fully  paid  shares,  was  executed  by  the 
syndicate  and  the  company  under  their 
respective  seals.  By  virtue  of  sections  11 
and  16  of  the  Companies  Act,  1862,  the 
memorandum  and  articles  became  binding 
on  the  company  and  the  members  thereof. 
These  sections  did  not  render  the  com- 
pany bound  to  the  syndicate  by  the  agree- 
ment referred  to  in  the  memorandum  and 
articles  of  the  company,  but  those  docu- 
ments clearly  authorised  the  directors  to 
affix  the  seal  of  the  company  to  that 
agreement,  with  or  without  modification, 
and  to  bind  the  company  to  the  syndicate 
by  so  doing. 

The  Master  of  the  Bolls  stated  that 
there  was  no  evidence  to  shew,  nor  any 
reason  to  believe,  that  any  misrepresenta- 
tion was  made  to  or  any  material  &ct  was 
concealed  from  any  person  who  was  a 
member  of  the  company  at  that  date. 
The  seven  promoters  of  the  company  and 
the  two  other  persons  who  signed  the 
memorandum  were  then  the  only 
members.     Three  of  the  promoters  were 
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personally  acquainted  with  the  Lagunas, 
and  their  four  associates,  who  were  co- 
directors  of  the  syndicate,  had  learned 
from  them  all  the  material  facts  relating 
to  the  property  which  they  were  selling. 
One  of  the  two  remaining  signatories  of 
the  memorandum  and  articles  of  associa- 
tion of  the  company  was  the  solicitor 
both  of  the  syndicate  and  of  the  company, 
and  the  other  was  a  brother  of  one  of 
the  seven  promoters  and  secretary  of  the 
syndicate.  It  would  be  unreasonable  to 
treat  them  as  in  any  way  deceived  or  mis- 
led. 

A  prospectus  was  issued  by  the  pro- 
moters of  the  company,  and  it  was  alleged 
by  the  plaintiffs  that  this  and  the 
recitals  in  the  contract  with  the  syndicate 
were  misleading. 

The  matters  complained  of  related  to, 
first,  the  land — that  is,  the  ground  or 
mineral  to  be  taken  ;  secondly,  the  water- 
supply  necessary  for  working  it ;  thirdly, 
the  oficina  or  works  and  their  state  and 
sufficiency;  and  fourthly,  an  agreement 
with  W.  and  J.  Lockett,  whereby  Messrs. 
Lockett  became  the  sole  mercantile  agents 
of  the  company  in  England  at  a  commis- 
sion. 

The  conclusions  arrived  at  by  the 
Master  of  the  Bolls  on  the  evidence 
ofiered  were:  First,  as  regards  the  land 
or  mineral  to  be  taken,  all  the  land  was 
not  rich  in  caliche  (the  raw  mineral). 
Some  contained  little,  if  any— how  much 
it  was  extremely  difficult  to  say.  Most  of 
the  two  hundred  estacas  purchased  were 
shewn  to  have  contained  a  large  quantity 
of  rich  caliche.  They  had  contained  more, 
but  a  considerable  quantity  had  been 
worked  out.  The  prospectus  did  not  con- 
tain any  positive  misrepresentation,  but 
it  exaggerated  the  truth. 

Secondly,  as  to  the  water-supply,  if 
there  were  nothing  else  to  complain  of, 
the  prospectus  was  in  this  respect  dis- 
tinctly and  seriously  misleading.  The 
evidence,  in  the  opinion  of  the  Master 
of  the  Rolls,  established  :  (a)  That  there 
was  in  the  district  in  which  the 
Lagunas  belonging  to  the  syndicate 
were  situate  an  ample  supply  of  fresh 
water ;  and  Colonel  North  and  the  other 
vendors  who  knew  the  district  were  per- 
fectly confident  that  such  was  the  case. 


and  they  were  right.  (6)  That  attempts 
to  get  this  water  in  sufficient  quantity  had 
been  made  by  the  vendors  all  through  the 
first  six  months  of  1894,  and  that  until  the 
Well  No.  10  was  sunk  all  those  attempts 
were  disappointing  and  were  known  to 
the  syndicate  to  be  unsatisfactory,  (c) 
That  in  June,  1894,  Well  No.  10  was 
sunk,  and  it  was  believed  to  be  all  that 
was  required,  (d)  That  before  the  pro- 
spectus was  issued  this  well  also  was 
found  and  was  known  to  the  syndi- 
cate not  to  be  yielding  enough  water, 
(e)  That  the  cause  of  this  was  not  due  to 
injury  by  riot,  nor  to  wilful  breaking  by 
workmen  or  others.  That  mismanage- 
ment was  one  cause,  but  there  was  also  an 
insufficient  supply  of  water  at  that  well 
for  the  works  dependent  on  it.  (/)  That 
between  June  and  December,  1894,  the 
syndicate  made  strenuous  efibrts  to  get 
more  water,  and  ultimately  succeeded  in 
getting  an  adequate  supply  for  the  wants 
of  the  company,  which  has  never  in  fact 
suffered  from  a  defective  supply  since  the 
end  of  1894.  {g)  That  if  the  company 
got  only  one- third  of  the  total  supply 
obtained  by  the  syndicate,  such  one-third 
might  not  be  sufficient  for  the  wants  of 
the  company. 

Thirdly,  as  regards  the  oficina  or  works, 
his  Lordship  was  not  prepared  to  say  that 
if  there  had  been  adequate  water-supply 
and  an  adequate  supply  of  labour,  and  if 
the  works  had  been  complete  and  in  good 
working  order,  they  would  not  have  been 
capable  of  turning  out,  if  required,  the 
amount  of  nitrate  of  soda  mentioned  in 
the  prospectus.  Nor  did  he  think  that  a 
few  things,  however  essential,  which  had 
been  ordered  and  had  not  arrived  when 
the  prospectus  was  issued,  but  which  were 
supplied  80on  afterwards,  afforded  any 
ground  for  repudiating  the  contract ;  nor 
that  the  non-existence  of  an  iodine 
house  afforded,  by  itself,  any  ground  for 
repudiating  it.  Moreover,  he  was  satis- 
fied that  many  of  the  outlays  made  by  the 
company  for  buildings  and  entered  in  the 
construction  account  were  not  necessary 
for  working  the  oficina,  however  desirable 
in  other  respects.  But,  after  making  all 
due  allowance  for  these  matters  and  for  no 
little  exaggeration,  his  Lordship  came  to 
the  conclusion  that,  looked  at  fiedrly,  the 
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oficina  was  not  really  complete  and  in  such 
good  working  order  as  it  was  represented 
in  the  prospectus.  The  heavy  cost  of  the 
repairs  went  far  to  shew  this. 

Fourthly,  as  regards  the  Lockett  agree- 
ment, it  was  no  douht  both  onerous  and 
unusual.  But  it  was  distinctly  referred 
to,  and  his  Lordship  was  not  prepared  to 
say  that  the  prospectus  could  be  fairly 
regarded  as  so  misleading  by  reason  of  this 
agreement  as  to  confer  on  the  company  a 
right  to  repudiate  its  contract.  But  it 
could  not  be  cast  aside  as  wholly  im- 
material. 

Another  matter  referred  to  by  the 
Master  of  the  Rolls  as  not  perhaps  in  itself 
sufficient  to  vitiate  the  contract,  but  still 
by  no  means  to  be  neglected  as  unimpor- 
tant, was  that  the  promoters  knew  that  in 
order  to  ensure  success  the  market  price 
of  nitrate  of  soda  would  have  to  be  kept 
up  by  a  combination  of  manufacturers, 
which  the  company  would  have  to  join. 
There  was  nothing  in  the  prospectus  to 
lead  the  shareholders  to  suppose  that  the 
company's  prospects  of  success  depended 
on  anything  of  this  sort,  although,  of 
course,  as  business  men  they  must  have 
known  that  the  profitable  working  of  the 
company  depended  on  the  price  at  which 
it  could  sell  its  nitrate  when  obtained,  and 
that  the  market  price  must  depend  on 
supply  and  demand. 

The  company  worked  their  property 
vigorously  as  soon  as  they  could  ;  they 
called  upon  the  syndicate  to  make  large 
outlays  upon  it,  and  such  outlays  were 
made ;  the  company's  business  was  carried 
on  at  a  profit,  and  large  dividends  were 
declared  and  paid.  The  syndicate  sold 
the  shares  it  received  in  part  payment  of 
the  purchase-money  at  a  profit. 

One  Porlitz  joined  the  board  in 
December,  1895,  and  an  entirely  new 
board  was  formed  in  March,  1896,  and 
damages  were  then  claimed  from  the 
syndicate,  but  the  works  were  carried 
on  as  before. 

This  action  was  commenced  in  June, 
1896,  and  rescission  was  then  claimed  for 
the  first  time.  The  works  were  still  carried 
on,  not  merely  to  keep  them  going,  but 
with  a  view  to  profit,  and  a  dividend  was 
declared,  though  under  counsel's  advice  it 
was  not  paid. 


As  late  as  December,  1896,  the  plainta£& 
called  for  more  water  from  the  syndicate, 
and  the  working  was  continued  untQ 
1898.  The  works  had  now  been  stopped 
altogether. 

Sunnfen  Eady^  Q*0.j  A.  R.  Kirhy^  and 
A.  F.  Peterson  f  for  the  appellants,  dealt  with 
the  evidence  and  cited  Erlanger  v.  Neu 
Sombrero  Phosphaie  Co.  [i878]  ^  and  Salo- 
mon V.  Salomon  dt  Co.  [l896].* 

Caraony  Q.O.^  Macnaghten,  Q^C.^  and 
E,  Eussdl  Clcurke,  for  the  Lagunas  Syndi- 
cate and  the  directors ;  and  FartoeU,  Q,d 
and  0,  Leigh  Clares  for  the  executors  of 
Colonel  North,  a  deceased  director,  dealt 
with  the  evidence  offered. 

Swirtfen  Eady,  Q.C.,  in  reply. — Pro- 
moters are  in  a  fiduciary  relation,  and  the 
purchasing  company  is  entitled  to  rescis- 
sion for  misrepresentations,  although  the 
misrepresentations  were  innocent — Raw- 
line  V.  Wickham  [l858]  ^  and  Adam  v. 
Newhigging  [1888].* 

Actions  for  breach  of  trust  are  not 
limited  to  cases  where  the  trustees  have 
acted  dishonestly ;  so  it  is  no  answer  to  the 
plaintiff  to  say  that  though  there  may  be 
a  right  of  action  against  the  company, 
there  is  none  against  the  directors,  as  they 
acted  honestly — Marzetti^e  Case  [issol  * 
and  Overemdy  Gumey  dh  Co,  v.  Gibb  [1872J.* 
As  regards  the  vendor  company,  the  daun 
is  for  rescission,  and  there  has  been  no 
such  delay  as  to  disentitle  the  plaintiff 
from  asking  for  that.  To  obtain  rescis- 
sion the  aggrieved  party  must  take  pro- 
ceedings within  a  reasonable  time  of  his 
becoming  aware  of  the  fiwjts  which  entitle 
him  to  do  so.  This  was  done  here.  When 
once  rescission  has  been  claimed,  the  posi- 
tion has  been  defined,  and  a  different  in- 
terpretation will  be  put  on  the  plaintiffs 
acts.  His  remaining  in  possession  of  the 
property  will  not  then  prejudice  him,  as 
there  must  be  some  delay,  and  the  pro- 
perty cannot  be  left  derelict — Erlanger  v. 
New  Sombrero  Phosphate  CoJ  It  is  no 
answer  to  the  plaintiff'  claim  to  say  that 

(1)  46  L.  J.  Ch.  425 ;  48  ib.  73;  6  Oi.  D.  73; 
3  App.  Cas.  1218. 

(2)  66  L.  J.  Ch.  35 ;  [1807]  A.C.  22. 

(3)  28  L.  J.  Ch.  188  ;  3  De  G.  &  J.  304. 

(4)  57  L.  J.  Ch.  1066 ;  13  App.  Cas.  308. 
(6)  28  W.  R.  541. 

(G)  42  L.  J.  Ch.  67 ;  L.  R.  5  H.L.  480. 
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the  true  facts  of  the  case  might  have  been 
discovered  if  trouble  had  been  taken — 
Aaron's  Beefs,  Lim.  v.  Twisa  [i896] J  The 
burden  of  proof  is  on  the  promoters  of  the 
company  to  shew  that  they  made  full  dis- 
closure of  all  material  &jcts. 

Cur.  adv.  vuU. 

June  26. — Lindlby,  M.R. — This  appeal 
involves  the  proper  application  to  a  com- 
pany peculiarly  formed  and  to  a  large 
number  of  disputed  facts  of  a  few  well- 
settled  principles  of  law  which,  in  their 
application  to  this  case,  appear  to  me  to 
conflict  with  each  other.  The  first  prin- 
ciple is  that  in  equity  the  promoters  of  a 
company  stand  in  a  fiduciary  relation  to 
those  persons  whom  they  induce  to  become 
shareholders  in  it,  and  cannot  in  equity 
bind  the  company  by  any  contract  with 
themselves  without  fully  and  fairly  dis- 
closing to  the  company  all  material  facts 
which  the  company  ought  to  know. 
Erlanger  v.  New  Sombrero  Phosphate  Co.^ 
is  the  leading  authority  in  support  of  this 
general  proposition.  The  second  principle 
is  that  a  company,  when  registered,  is  a 
corporation,  capable  by  its  directors  of 
binding  itself  by  a  contract  with  them  as 
promoters,  if  all  material  facts  are  dis- 
closed. Salomon  v.  Salomon  d:  Co.^  is  the 
leading  authority  for  this  principle.  The 
third  principle  is  that  the  directors  of  a 
company,  acting  within  their  powers,  and 
with  reasonable  care  and  honestly  in  the 
interest  of  the  company,  are  not  personally 
liable  for  losses  which  the  company  may 
suffer  by  reason  of  their  mistakes  or  errors 
in  judgment.  Overend,  Gurney  dh  Co.  v. 
Gibb^  is  the  leading  authority  on  this 
head.  A  fourth  principle,  not  confined  to 
companies  but  extending  to  them,  is,  that 
a  contract  can  be  set  aside  in  equity  on 
proof  that  one  party  induced  the  other  to 
enter  into  it  by  misrepresentations  of 
material  facts,  although  these  misrepre- 
sentations may  not  have  been  fraudulent. 
A  fifth  principle  is  that  a  voidable  con- 
tract cannot  be  rescinded  or  set  aside  after 
the  position  of  the  parties  has  been  changed 
so  that  they  cannot  be  restored  to  their 
former  position.  Fraud  may  exclude  the 
application  of  this  principle,  but  I  know 

(7)  [1896]  A.C.  273. 


of  no  other  exception.  [His  Lordship 
examined  the  fisusts  relating  to  the  forma- 
tion of  the  company,  and  continued  :]  As 
soon  as  the  agreement  was  sealed  by  the 
two  companies,  that  which  before  was  no 
agreement  at  all  became  the  agreement  of 
both  of  them.  The  decision  in  Brlanger 
v.  New  Sombrero  Co.,^  on  which  the 
appellants  mainly  rely,  and  which  is  one 
of  the  most  valuable  decisions  on  the 
duties  of  promoters  to  the  companies 
which  they  bring  into  existence,  does  not 
warrant  the  conclusion  that  the  contract 
between  the  two  companies  can  be  treated 
as  no  contract  at  all,  and  as  a  piece  of 
paper  not  binding  the  plaintiff  company 
either  at  law  or  in  equity.  Nor  is  it 
possible,  after  the  decision  in  Salomon  v. 
Salomon  <k  Co.^  to  treat  that  contract  as 
so  opposed  to  the  Companies  Acts  as  to  be 
vXira  vires  the  plaintiff  company,  or  to  be 
void  upon  the  ground  that  there  were  not 
in  truth  two  parties  capable  of  contracting 
with  one  another.  If  the  syndicate 
brought  an  action  against  the  company 
for  a  breach  of  the  agreement,  the  com- 
pany could  not  successfully  defend  itself 
by  a  plea  of  non  est  factum,  or  by  a  mere 
denial  of  the  existence  of  any  agreement. 
If  the  agreement  can  be  set  aside,  it  must 
be  upon  some  other  ground.  The  first 
ground  relied  upon  is  this — the  formation 
of  the  company  itself  without  an  indepen- 
dent body  of  directors.  Notwithstanding 
all  that  was  said  in  Erlanger  v.  New 
Sombrero  Phosphate  Co}  about  the  duty 
of  the  promoters  of  a  company  to  furnish 
it  with  an  independent  board  of  directors, 
that  decision  does  not  require,  or  indeed 
justify,  the  conclusion  that,  if  a  company 
is  avowedly  formed  with  a  board  of 
directors  who  are  not  independent,  but 
who  are  stated  to  be  the  intended  vendors, 
or  the  agents  of  the  intended  vendors,  of 
property  to  the  company,  the  company 
can  set  aside  an  agreement  entered  into 
by  them  for  the  purchase  of  that  property 
simply  because  they  are  not  an  indepen- 
dent board.  What  vitiated  the  agreement 
in  Erlanger  v.  New  Sombrero  Phosphate 
Co.^  was  the  concealment  of  the  fact  that 
two  out  of  the  three  managing  directors 
were  agents  of  the  vendors  and  promoters ; 
and  the  untrue  statement  that  a  pro- 
visional contract  had  been  entered  into  by 
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the  directors,  while  in  fact  it  had  only 
been  framed  by  the  promoters  and 
adopted  by  three  directors,  two  of  whom 
were  not  known  to  be  their  agents  and 
the  third  of  whom  knew  nothing  about 
the  matter.  In  the  present  case  there  was 
no  secrecy  or  concealment  of  the  true 
position  of  the  first  directors,  and  no  un- 
true statement  as  to  what  they  did  for 
the  company.  In  the  fiice  of  the  memo- 
randum and  articles  of  association,  it  is 
impossible  to  treat  the  plaintiff  company, 
or  the  members  thereof,  as  ignorant  of 
the  real  truth  as  to  the  position  of  its 
directors.  After  Salomon  v.  Salomon  ^ 
Co,^  I  think  it  impossible  to  hold  that  it 
is  the  duty  of  the  promoters  of  a  company 
to  provide  it  with  an  independent  board 
of  directors  if  the  real  truth  is  disclosed 
to  those  who  are  induced  by  the  promoters 
to  join  the  company.  Treating  promoters 
of  companies  as  in  a  fiduciary  relation  to 
them  and  as  having  a  power  of  appointing 
trustees  —  namely,  directors  —  I  cannot 
treat  companies  or  their  shareholders  as 
so  many  cestuia  que  trust  under  dis- 
ability, nor  even  as  cestuia  qvs  trust 
for  whom  trustees  are  appointed  without 
their  consent.  No  one  need  join  a  com- 
pany unless  he  Hkes,  and  if  a  person 
knows  that,  if  he  becomes  a  member,  he 
will  find  as  directors  persons  who  in  his 
opinion  ought  not  to  be  'directors,  he 
should  not  join  the  company.  If  he  does, 
he  has  no  right  to  redress  on  the  ground 
that  improper  persons  were  appointed 
trustees.  Volenti  non  JU  injuria  applies 
in  such  a  case  to  the  members  of  the  com- 
pany, and  Salomon  v.  Salomon  d&  Co.^ 
shews  that  the  company  in  its  corporate 
capacity  is  in  this  respect  in  no  better 
position.  On  these  grounds  the  company 
is  not,  in  my  opinion,  entitled  to  relief 
against  the  syndicate  or  its  directors  on 
the  ground  that  they  did  wrong  in  creating 
the  company  with  such  provisions  as  are 
contained  in  the  instruments  by  which  it 
was  created  and  which  govern  its  exist- 
ence. The  principles  on  which  Salomon 
v.  SaUmwn  ds  Co.^  was  decided  by  the 
House  of  Lords  are  quite  consistent  with 
those  on  which  Erlanger  v.  New  Sombrero 
Phosphate  Co}  was  decided,  but  are  quite 
inconsistent  with  such  an  extension  of 
those  principles  as  would  be  necessary  to 


give  the  company  relief  against  those  who 
formed  it  on  the  ground  that  they  formed 
it  with  an  objectionable  constitution. 

But  it  by  no  means  follows  that  the 
company  has  no  rights  against  the  syndi- 
cate or  its  directors  for  misrepresenta- 
tion or  breach  of  duty  as  promoters. 
Notwithstanding  the  memorandum  and 
articles  of  association  of  the  company, 
it  may  have  a  right  to  repudiate  the 
contract  into  which  it  entered  with  the 
syndicate.  It  is  necessary,  therefore,  to 
consider  the  principles  on  which  such  a 
right  must  be  rested.  The  possible 
grounds  for  impeaching  the  agreement 
are :  first,  fraud  ;  secondly,  misrepresenta- 
tion, although  not  fraudulent;  thirdly, 
non- disclosure  of  material  (acts.  Fraud 
was  distinctly  abandoned  as  a  ground  of 
relief  both  as  against  the  syndicate  and 
as  against  the  other  defendants.  But  the 
abandonment  of  the  charge  of  fraud  does 
not  affect  the  right  to  relief  on  the  other 
grounds,  if  established.  Nor  can  evidence 
to  prove  them  be  rejected  simply  because 
the  same  evidence  might  be  used  to  sup- 
port a  charge  of  fraud  if  made.  But  the 
abandonment  of  the  charge  of  fraud  as  a 
ground  for  relief  extends  to  the  whole 
case  and  precludes  the  company  from  seek- 
ing relief  on  the  ground  of  fraud  either  in 
entering  into  the  contract  or  in  not  re- 
pudiating it.  It  is  important  to  bear 
this  in  mind,  because  there  are  cases  in 
which  fraud  subsequent  to  a  contract  may 
not  only  afford  a  defence  to  an  action  on 
it,  but  may  confer  a  right  to  have  it 
rescinded.  See  Panama  and  SouUh  Pacific 
Telegraph  Co,  v.  India  Rubber  d'c,  C<k 
[i875],®  where,  after  a  contract  was  entered 
into,  fraud  was  committed  by  one  of  the 
parties  by  bribing  the  agent  of  the  other. 

Misrepresentation  and  concealment  of 
material  fia^ts  remain  to  be  considered. 
With  reference  to  these  it  is  important  to 
ask  to  whom  any  misrepresentation  was 
made,  and  from  whom  any  material  facts 
were  concealed  before  the  agreement  was 
entered  into. 

[His  Lordship  considered  the  facts,  and 
stated  that  in  his  opinion  there  was  no 
evidence  of  misrepresentation  to  or  conr 
cealment  of  material  facts  from  any  person 

(8)  46  L.  J.  Ch.  121 ;  L.  R.  10  CaL  515. 
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who  was  a  member  of  the  company  at 
that  date.] 

Ify  then,  the  case  stopped  here  the  de- 
cision of  the  House  of  Lords  in  Salomon 
V.   Salomon  d:  Co.^  would  preclude  the 
company  from  having  the  agreement  set 
aside.     But  in  that  case  care  was  taken  to 
point  out  that  no  other  person  besides  the 
promoter  and  his  nominees  ever  became 
shareholders.    No  prospectus  was  issued, 
and  no  one  else  was  invited  to  take,  nor 
did  any  one  else  take,  any  share  in  the 
company.     Here  it  was  intended  from  the 
first  to  raise  a  large  capital  by  appealing 
to  the  public.     The  promoters  prepared  a 
prospectus  before  the  company  was  formed, 
and,  although  it  was  not  issued  until  after 
the  company  was  formed  and  until  after 
the  contract  was  executed,  its  issue  must, 
as  between  the  syndicate  and  the  company, 
be  treated  as  the  act  of  the  syndicate  and 
of  its  directors,  and  not  merely  as  the  act 
of  the  company.    The  company,  although 
in  one  sense  formed  when  registered,  was 
not  completely  formed  as  contemplated  by 
the  promoters  until  a  prospectus  had  been 
issued  and  a  large  capital  had  been  sub- 
scribed.    The  issue  of  the  prospectus  was 
the  last  act  of  the  promotion.      If  there- 
fore the  prospectus  concealed  or  misrepre- 
sented any  material  facts,  the  company 
would  be  in  a  position  to  impeach  the 
agreement,  and  Salomon  v.  Salomon  d: 
Co.^  would   be  inapplicable.      The  com- 
pany would  be  in  a  position  to  say  that 
there  was    such  a    breach  of  duty    on 
the  part  of  the  promoters  and  directors 
in .  misrepresenting  and  concealing  mate- 
rial facts  that    the   contract  could  not 
stand  in    equity.     To  such    a    state   of 
things  Erlanger  v.  New  Somhrera  Pli09- 
phate  Co}    and  Adam  v.   Newbigging^^ 
and  the  well-known  observations  of  Sir 
George  Jessel,  M.R,  in  British  Seamdess 
Fo/ptr-Box  Co.Jn  re  [l88l],^are  much  more 
applicable  than  Salomon  v.  Salomon  d:  Co.^ 
The  prospectus  must,  I  think,  be  read  in 
connection  with  the  recitals  in  the  contract 
between  the  syndicate  and  the  company. 
The  two  together  contain  the  statements 
which  the  syndicate  and  its  directors  made 
when  they  were  promoting  and  forming 
the  plaintiff  company  and  were  inducing 

(9)  60  L.  J.  Ch.  497  j  17  Ch.  D.  467. 


persons  to  join  it.     The  most  important 
document  is  the  prospectus*    The  case  is 
remarkable  in  one  respect.    There  is  no 
person  who  has  come  forward  to  say  that 
he  was  misled  by  the  prospectus.     But  it 
does  not  follow  that  the  plaintiff  company 
in  its  corporate  capacity  may  not  prove  a 
case  entitling  it  to  relief.     It  may  prove 
such  concealment  of  material  J&cts  or  such 
misrepresentations  as  to  entitle  it  to  re- 
pudiate the  contract  unless  the  defendants 
can  shew  that  the  members  of  the  com- 
pany knew  the  real  truth,  and  were  not, 
therefore,  imposed  upon.     j^His  Lordship 
considered    the    respects    m    which   the 
prospectus  and  recitals  in  the  contract 
were  alleged  to  be  misleading,  and  con- 
tinued :]  Having  regard  to  what  was  dis- 
closed and  to  the  avowed  object  of  the 
company,  I  do  not  consider  the  non- dis- 
closure of  the  price  paid  by  the  syndicate 
for  the  Lngunas  and  of  the  profit  made  by 
the  sale  to  the  company  as  fatal  to  the 
validity  of  the  sale.     But,  putting  together 
the  results  arrived  at  from  the  evidence,  I 
consider  it  established  that  the  prospectus 
wai3  seriously  misleading,  and  that  the 
company  had  a  right  to  repudiate  the  con- 
tract  by  reason  of   the    failure  of  the 
syndicate  to  inform  it  of  the  real  state  of 
things,  which  was,  in  fact,  seriously  mis- 
represented,   or    at    least    not   properly 
disclosed  in  the  prospectus,  although  such 
misrepresentation  and  non-disclosure  were 
not    fraudulent.     The    directors  of   the 
company  no  doubt  knew  all  the  facts,  but 
they  were  the  persons  who  fSEiiled  to  dis- 
close them,  and  who,  as  directors  of  the 
syndicate,    formed    the     company.      To 
impute  to  the  company  the  knowledge 
which    the    directors    had    acquired    in 
another  capacity  and   which  knowledge 
they  did  not  disclose  to  any  one  is  neither 
law  nor  sense.     Again,  it  is  true  that  the 
prospectus  was  issued  by  the  company  and 
would  have  to  be  so  treated  as  between 
the  company  and  any  one    except    the 
directors  and  the  syndicate  for  whom  they 
acted  in  issuing  the  prospectus.     But  the 
circumstance    that    the   prospectus  was 
issued  by  the  company  itself  could  not 
avail  the    syndicate    who  procured    the 
issue  of  the  prospectus  by  the  company, 
and    thereby    completed  the  promotion 
and  formation  of  the  company.      If  the 
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company  had  sued  the  syndicate  for  a  re- 
scission of  the  contract  shortly  after  it  had 
been  entered  into,  the  syndicate  would,  in 
my  opinion,  have  had  no  defence  to  the 
action. 

It  becomes  necessary  to  consider  now  the 
position  of  the  company  and  of  the  sy  n  dicate 
relatively  to  each  other  after  the  promo- 
tion of  the  company  by  the  syndicate 
was  ended.  The  syndicate  and  the  com- 
pany cannot,  in  my  opinion,  be  regarded 
any  longer,  and  as  to  future  acts  un- 
connected with  the  promotion  of  the  com- 
pany, as  in  any  fiduciary  relation  to  each 
other.  They  are  distinct  commercial 
bodies  with  the  same  persons  as  directors, 
but  they  cannot  be  regarded  as  two  firms 
with  common  partners.  Still  less  can  the 
directors  of  the  company  in  transacting 
its  business  as  its  agents  be  treated  as 
agents  of  the  syndicate.  What  the 
directors  do  as  the  agents  of  the  one 
company  cannot  be  properly  treated  as 
done  by  them  for  the  other.  For  all 
business  purposes  the  two  boards  must  be 
kept  distinct.  The  incorporation  of  the  two 
bodies  renders  this  essential.  The  obliga- 
tions of  the  syndicate  towards  the  company 
arising  out  of  its  promotion  stand,  how- 
ever, on  a  different  footing,  and  we  have  to 
consider  whether  the  company  has  lost  the 
right  to  have  the  contract  set  aside,  which 
right  I  havealready  stated  lam  of  opinion 
it  had.  This  right  rests,  in  my  judgment, 
not  on  the  memorandum  or  articles  of 
association,  not  on  the  formation  of  the 
company,  but  on  the  issue  of  the  prospectus 
for  which  as  between  the  company  and 
the  syndicate  the  syndicate  is  responsible. 
The  persons  who  issued  the  prospectus 
and  whose  failure  to  disclose  the  material 
facts  gave  rise  to  the  right  to  rescind  were 
the  directors  of  the  company  and  the 
agents  of  the  syndicate.  Had  those  same 
persons  any  authority  to  release  or  dis- 
charge the  syndicate  from  the  consequences 
of  their  own  breach  of  duty?  Special 
authority  conferred  by  the  members  of  the 
company  there  was  none.  Their  authority, 
if  any,  to  do  so  must  be  found  in  the 
general  authority  conferred  upon  them  by 
the  articles  of  association  of  the  company. 
But  I  cannot  construe  that  general 
authority  as  authorising  the  directors  to 
screen  or  absolve  themselves  and  their 


principals,  the  syndicate,  from  the  conse- 
quences of  their  own  misdeeds.     If  such 
misdeeds  were  fraudulent  there  could  be 
no  doubt  whatever  on  the  point.     But, 
although  the  issue  of  the  prospectus  was 
not  fraudulent,  it  was  seriously  mislead- 
ing, and  its  issue  was  a  clear  breach  of 
duty  on  the  part  of  the  directors,  and  it 
would  be  contrary  to  the  plainest  good 
sense,  and  also  to  well-settl^  legal  prin- 
ciples, to  hold  that  they  could,  whilst  they 
concealed  the  facts  from  the  members  of 
the  company,  deprive  that  company  of  the 
rights  acquired   by  the  concealment  of 
those  very  facts.     In  considering,  there- 
fore, the  position  of  the  company,  I  dis- 
regard entirely  the  circumstance  that  its 
directors  did    not  rescind  the  contract 
whilst  they  were  in  office.     Mere  lapse  of 
time  whilst  the  original  directors  were  in 
office  cannot,  in  my  opinion,  avail  the 
syndicate  in  this  action.     But  it  does  not 
follow  that  all  that  the  company  did  by 
its  directors  can  be  disregarded.     The  real 
difficulty  in  the  way  of  rescission  turns  on 
the  impossibility  of  restoring  the  parties 
to  their  original  position.     I  have  looked 
carefully  into  Erlanger  v.  New  Sombrero 
Phosphate  Co,^  where  this  difficulty  had 
also  to  be  considered,  but  the  reports  do 
not  shew  what  was  done  except  that  the 
property  there  acquired  was  more  or  less 
worked  for  a  time  and  always  at  a  loss. 
That  case,  moreover,  was  one  of  fraud, 
and  here  there  is  none.     In  the  present 
case  the  fSswsts  are  very  different  from  any 
which   the  Court   had  to  deal  with  in 
Erlanger  v.  Nevo  Sombrero  Phosphate  Co} 
Still,  if  this  were  a  case  of  fraud  the  Court 
would  be  justified  in  making  an  order  for 
repayment  of  the  purchase-money  (includ- 
ing the  amount  realised  by  the  sale  of  the 
shares)  on  the  plaintiffs  accounting  for  all 
their  profits.     The  defendants  could  not 
effectually  set  up  their  own  wrong  as  a 
reason  for  not  giving  such  relief  against 
them.     But  there  being  in  this  case  no 
fraud,  the  reasoning  which  in  a  case  of 
fraud  would  justify  such  an  order  is  in- 
applicable.    It  must  never  be  forgotten 
that  the  business  of  the  company  was  a 
highly    speculative  one.       The  price  of 
nitrate  was  liable  to  great   fluctuation. 
The  value  of  the  Lagunas  property  is  not 
what  it  was.    The  original  directors  of 
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the  company  were  not  fraudulently  carry- 
ing on  its  business  to  screen  the  syndicate 
or  themselves  from  the  consequences  of 
having  issued  the  prospectus;  they  did 
not  carry  on  the  business  as  agents  of  the 
syndicate,  but  simply  as  agents  of  the 
plaintiff  company,  and  the  company,  first 
by  them  and  afterwards  by  their  successors, 
worked  the  Lagunas  with  a  view  to  its 
own  profit  until  the  market  price  of 
nitrate  and  of  its  own  shares  had  per- 
manently fJEdlen.  Then,  and  not  before, 
did  the  company  determine  to  rescind  if 
it  could.  Hiaving  regard  to  the  absence 
of  fraud  and  to  the  impossibility  of  restor- 
ing the  parties  to  their  former  position, 
the  right  to  rescind  cannot,  in  my  judg- 
ment, now  be  enforced.  Who  the  ^lare- 
holders  now  are  in  the  syndicate  and  the 
company  ia  not  matter  for  enquiry  :  but 
in  considering  what  is  right  between  them, 
the  fiust  that  they  consist  of  individual 
shareholders  ought  not  to  be  forgotten, 
and  I  cannot  see  how  the  Court  can  now 
set  aside  the  contract  on  any  terms  which 
would  be  just  between  them. 

Kescission  then  being  impossible,  and 
an  action  for  damages  on  the  ground  of 
fraud  being  out  of  the  question,  the  only 
point  which  remains  for  consideration  is 
what  pecuniary  claim,  if  any,  the  company 
has  either  against  the  syndicate  or  against 
its  own  directx>rs.  As  regards  the  syndi- 
cate, Mr.  Justice  Romer  has  given  the 
company  damages  for  the  loss  sustained 
by  the  company  by  reason  of  the  short 
water-supply  and  the  incomplete  state  of 
the  works.  This,  I  think,  was  quite 
right.  Counsel  for  the  plaintiff  company 
in  his  reply  suggested  that  the  enquiry 
should  be  somewhat  wider;  but  the  de- 
fendants were  not  heard  on  this  point, 
which  is  comparatively  of  small  import- 
ance, and  no  injustice  will  be  done  by 
leaving  the  enquiry  as  it  is. 

I  pass  to  the  claim  of  the  company 
against  the  other  defendants.  It  will  be 
convenient  to  speak  of  them  all  as  if 
Colonel  North  were  still  alive  and  were  a 
co-defendant.  It  must  be  borne  in  mind 
that  they  were  first  promoters  and  then 
directors  of  the  company.  This  circum- 
stance, though  not  material  at  law,  is 
material  in  equity.  Their  duties  as  pro- 
moters and  their    fiEulure    to    discharge 


those  duties  has  been  already  considered. 
As  promoters  they  might  be  liable  to  the 
company  if  rescission  could  be  decreed ; 
but  they  have  not  by  their  conduct  in  the 
matter  of  the  prospectus  become  account- 
able to  the  company  in  respect  of  any 
property  improperly  come  to  their  hands, 
^uid  actions  for  damages  are  governed  by 
legal  and  not  by  equitable  principles. 
Their  liability  to  pay  damages  will  be 
examined  presently.  As  directors,  I  am 
not  aware  that  there  is  any  difference 
between  their  legal  and  their  equitable 
duties.  If  directors  act  within  their 
powers,  if  they  act  with  such  care  as  is 
reasonably  to  be  expected  from  them, 
having  regard  to  their  knowledge  and 
experience,  and  if  they  act  honestly  for 
the  benefit  of  the  company  they  repre- 
sent, they  discharge  both  their  equitable 
as  well  as  their  legal  duty  to  the  com- 
pany. In  this  case  they  clearly  acted 
within  their  powers;  they  did  nothing 
vUra  vires.  Fraud  is  not  imputed.  The 
enquiry  therefore  is  reduced  to  want  of 
care  and  bona  fides  with  a  view  to  the 
interests  of  the  company.  The  amount 
of  care  to  be  taken  is  difficult  to  define ; 
but  it  is  plain  that  directors  are  not 
liable  for  all  the  mistakes  they  may  make, 
although  if  they  had  taken  more  care 
they  might  have  avoided  them.  See 
Overendy  Gumey  dh  Co.  v.  Gibb.^  Their 
negligence  must  be  not  the  omission  to 
take  all  possible  care ;  it  must  be  much 
more  blamable  than  that — it  must  be  in 
a  business  sense  culpable  or  gross.  I  do 
not  know  how  better  to  describe  it. 
What,  then,  was  their  conduct)  I  re- 
gard the  burden  of  proof  as  now  unim- 
portant, for  the  evidence  is  sufficiently 
full  and  complete  to  enable  the  Court 
to  arrive  at  a  satisfactory  conclusion. 
The  directors  of  the  company  were  also 
directors  of  the  syndicate.  Their  position 
was,  or  at  all  events  might  be,  difficult. 
The  interests  of  the  two  bodies  might 
clash.  But  the  shareholders  of  the  com- 
pany knew  this  perfectly  well.  Their 
knowledge  did  not  relieve  the  directors 
from  the  due  performance  of  their  duties ; 
but  it  rendered  inapplicable  to  them  many 
of  the  remarks  made  in  Erlanger  v.  New 
Sombrero  Phosphate  Co.^^  where  their 
position  was  concealed.     Their  position 
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though  difiScolt,  did  not  render  the  due 
discharge  of  their  duties  to  either  com- 
pany impossihle,  and  the  first  question  is, 
Did  they  succeed  in  discharging  them ) 
If  they  did  not,  then  a  second  question 
arises — ^namely,  Is  the  loss  sustained  by 
the  company  attributable  to  such  failure  1 
Let  us  see,  then,  what  they  did.  First, 
as  promoters  they  formed  the  company ; 
secondly,  as  directors  they  put  the  com- 
pany's seal  to  the  contract^  and  paid  the 
purchase-money;  thirdly,  as  promoters 
and  directors  they  issued  the  prospectus  ; 
fourthly,  they  did  not  communicate  all 
they  ought  as  promoters  to  the  share- 
holders ;  fifthly,  they  did  not  as  directors 
repudiate  the  contract,  but,  on  the  con- 
trary, held  the  syndicate  to  it.  Now,  the 
cause  of  loss  to  the  company  is  not 
attributable  to  what  they  did  as  pro- 
moters in  forming  the  company  or  issuing 
a  misleading  propsectus.  The  loss  to  the 
company  was  occasioned  by  what  the  de- 
fendants did  as  directors — namely,  sealing 
the  contract,  paying  the  purchase-money, 
and  going  on  instead  of  repudiating  the 
purchase.  I  take  it  to  be  clear  that  no 
action  at  law  or  in  equity  could  be  main- 
tained against  the  defendants  for  forming 
the  company  with  a  memorandum  and 
articles  of  association  which  were  regis- 
tered. As  regards  the  issue  of  the  pro- 
spectus,-Derry  V.  Peek  ^1889],'®  far  as  it 
goes,  would  not,  I  think,  protect  the 
directors  against  an  action  by  the  com- 
pany if  the  directors  issued  it  without 
proper  care,  and  if  loss  by  the  company 
attributable  to  the  prospectus  could  be 
proved ;  for  the  directors  owed  duties  to 
the  company  which  the  House  of  Lords 
held  they  did  not  owe  to  the  plaintiff  in 
Derry  v.  Peek.^^  But,  as  already  stated, 
the  issue  of  the  prospectus  by  the  direc- 
tors was  not  in  this  case  the  cause  of  any 
loss  to  the  company.  Similar  observa- 
tions apply  to  not  consulting  the  share- 
holders. Even  if  the  directors  had  con- 
sulted them,  it  is  impossible  to  say  that 
the  loss  would  not  have  been  sustained. 
They  might  have  resolved  to  go  on.  The 
omission  to  consult  the  shareholders  did 
not  cause  the  loss,  and  an  action  for 
damages  for  such    omission    cannot    be 

(10)  68  L.  J.  Ch.  864;  14  App.Cas.  337. 


supported.     On  this  point  Walker  v.  Goe 
[1859]  ^^  is  important. 

But  the  directors,  though  not  liable 
for  damages,  may  be  liable  in  equity  for 
misapplying  the  company's  assets.  Having 
acted  throughout  intra  virei^  and  fraud 
being  out  of  the  question,  whether  a  loss 
of  a  company's  assets  by  directors  imposes 
on  them  an  equitable  liability  to  make 
them  good  depends  on  the  principles 
already  explained.  The  legal  liability  for 
damages  for  the  loss  and  the  equitable  lia- 
bility to  make  good  the  loss  both  depend 
upon  the  same  considerations — namely, 
carelessness  and  inattention  to  the  in- 
terests of  the  company.  This,  then,  is 
the  last  point  to  be  determined.  On  this 
part  of  the  case  Mr.  Justice  Bomer,  who 
saw  the  directors,  has  found  everything 
in  their  favour,  and  I  see  no  reason  to 
differ  from  him.  I  go  further ;  I  agree 
in  his  conclusions.  A  great  point  was 
made  of  their  recklessness  in  sealing  the 
contract  and  paying  the  money  without 
another  survey  and  further  enquiry.  But, 
bearing  in  mind  that  it  is  plain  that 
Colonel  North  had  had  a  survey  made,  and 
that  three  of  the  directors  knew  the  pro- 
perty well,  they  cannot  be  justly  charged 
with  any  breach  of  duty  in  not  waiting 
for  another  survey  and  in  acting  on  their 
own  knowledge  and  judgment  in  this  and 
in  other  respects.  They  saw  no  necessity 
in  the  interest  of  the  company  for  delay, 
nor  for  modifying  the  contract.  It  is 
only  by  imputing  to  them  a  want  of  bona 
fides  as  directors  that  a  breach  of  duty 
in  sealing  the  contract  and  paying  the 
purchase-money  can  be  established  against 
them.  Their  conviction  that  water  was 
in  the  district,  and  could  and  would  be 
found  (as  it  was  in  fact),  appears  to  me 
to  explain  their  conduct  in  entering  into 
and  not  repudiating  the  contract ;  and  I 
doubt  whether  any  independent  body  of 
directors  with  their  knowledge  of  the 
place  and  with  their  conviction  as  to 
the  water  would  have  acted  differently. 
I  have  not  the  slightest  doubt  that  the 
directors  believed  that,  notwithstanding 
all  drawbacks,  large  profits  would  be 
realised  by  the  company,  and  that  to 
throw  the  bargain  up  would  be  the  r&- 

(11-)  28  L.  J.  Kx.  184 ;  4  H.  &  N.  350. 
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verse  of  beneficial,  not  to  say  disastrous, 
to  its  members.  We  have  not  to  con- 
sider whether  Colonel  North's  estate  is 
liable  to  account  to  the  company  for  the 
secret  profits  he  made  out  of  the  Lockett 
agreement,  and  I  say  nothing  on  that 
subject.  This  action  is  brought  for 
another  purpose  altogether,  and  I  am  of 
opinion  that  it  is  not  sustainable. 

RiGBY,  L.J. — In  the  view  which  I  take 
of  this  case  it  will  not  be  necessary  to  go 
at  length  into  the  very  complicated  issues 
of  fact  as  to  which  an  immense  body  of 
evidence  has  been  taken.  I  will  only  say 
that  if  it  were  necessary  I  should  not  be 
inclined  to  differ  from  the  conclusions  of 
the  Master  of  the  Bolls  as  to  the  mis- 
representations in  respect  of  which  he 
holds  the  plaintiffs  to  have  been  entitled 
originally  to  a  rescission  of  the  contract 
sought  to  be  rescinded  in  this  action.  In 
my  judgment,  however,  the  undisputed 
facts  are  sufficient  to  enable  the  Court  on 
broad  and  salutary  principles  of  equity, 
long  established  and  never  departed  from, 
to  determine  the  rights  of  the  parties. 

In  the  year  1889  the  syndicate  was  in- 
corporated under  the  Companies  Acts  as  a 
company  with  liabOity  limited  by  shares. 
Its  principal  object  was  to  acquire  by 
agreement  with  Colonel  North  certain 
nitrate  deposits  and  works  known  as  the 
Lagunas  Nitrate  Works,  consisting  of 
548  estacas  of  land  in  Chile,  and  the 
buildings,  plant,  and  machinery  in  and 
about  the  same.  An  estaca  is  a  Spanish 
measure  equivalent  to  from  six  to  seven 
English  acres.  They  acquired  this  pro- 
perty in  consideration  of  1,093  fully  paid- 
up  shares  of  100^.  each,  and  700^.  in  cash, 
their  whole  share  capital  being  110,000/. 
in  1,100  shares  of  lOOL  each.  The  capital 
was  subsequently  increased  to  275,0002. 
In  the  early  part  of  1894  the  syndicate, 
acting  through  their  board  of  directors, 
determined  to  promote  a  company  who 
should  purchase  from  them  200  of  the 
548  estacas  belonging  to  them,  together 
with  an  "oficina"  or  fiactory,  otherwise 
called  a  '*  maquina,"  erected  thereon,  and 
adapted  to  be  used  for  the  manufacture  of 
nitrate  of  soda,  with  certain  plant  and 
stock  and  a  certain  supply  of  water.  The 
price  was  to  be  850,000/.,  payable  550,000/. 


in  cash  and  300,000/.  in  fully  paid  shares. 
These  shares,  having  regard  to  the  repre- 
sentations contained  in  the  prospectus, 
could  not  be  treated  by  the  syndicate  as 
of  less  than  par  value;  and,  in  f&ct,  in 
February,  1895,  they  were  all  sold  by  the 
syndicate  and  realised  324,000/.,  payable 
by  instalments,  making  altogether  874,000/. 
in  cash  ultimately  received  by  the  syndi- 
cate for  the  property  sold  by  them.  The 
total  of  the  sums  alleged  by  the  syndicate 
to  have  been  expended  by  them  in  respect 
of  the  548  estacas  down  to  the  date  of  the 
sale  of  the  200  estacas,  including  at  par 
the  shares  which  went  to  make  up  the 
original  purchase  price  of  110,000/.,  fell 
considerably  below  400,000/.,  but,  tsiking 
it  at  that  sum  and  bearing  in  mind  that 
the  syndicate  was  to  retain  348  estacas 
for  its  own  benefit,  it  is  plain  that  the 
profit  of  the  syndicate  out  of  the  sale  was 
so  considerable  that  independent  advisers 
of  the  contemplated  company,  knowing 
nothing  more  than  would  be  told  to  an 
independent  purchaser,  might  well  have 
hesitated  before  recommending  the  pur- 
chase. 

More  than  this  it  is  not  necessary  at 
present  to  say,  but  this  at  least  is  clear. 
It  may  well  be  that  a  contract  in  similar 
terms  entered  into  by  an  independent 
board  of  directors  would  have  been  bind- 
ing. Unfortunately,  however,  the  syndi- 
cate and  its  directors  took  deliberate  and 
effectual  steps  for  shutting  out  the  possi- 
bility of  the  intervention  of  any  indepen- 
dent advisers.  Before  the  incorporation  of 
the  company  the  board  of  directors  of  the 
syndicate  settled  the  precise  terms  (a)  of  an 
agreement  for  the  sale  and  purchase  of  200 
of  the  548  estacas  ;  {b)  of  the  memorandum 
and  articles  of  association  of  the  projected 
company ;  and  (c)  of  a  prospectus  which 
was  to  be  issued  by  the  company.  In 
the  articles  of  association  they  had  the 
courage  to  nominate  every  member  of  the 
syndicate's  board,  seven  in  number,  to  be 
also  a  member  of  the  company's  board  of 
directors.  No  other  person  was  nomi- 
nated as  a  director  of  the  company,  and 
the  seven  members  so  nominated,  in  their 
individual  capacities  and  with  correspond- 
ing boldness,  accepted  the  nomination. 
They  appear  to  have  had  no  misgiving  as 
to  their  own  competency  to  perform  the 
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deHcate  task  of  holding  an  even  balance 
between  the  vendor  (the  syndicate)  ami 
the  purchaser  (the  company).  Probably 
their  conviction,  mistaken  as  it  was,  that 
the  company  would  turn  out  to  be  a  finan- 
cial success,  made  them  somewhat  indif- 
ferent to  such  considerations.  A  main 
point  of  their  scheme  seems  to  have  been 
the  exclusion  of  any  possible  outside 
adviser  of  the  company.  This  was  not 
left  to  chance.  The  articles  not  only  pro- 
vided for  the  appointment  of  the  seven 
first  directors  of  the  company,  but  enabled 
the  directors  for  the  time  being  at  any 
time,  and  from  time  to  time,  to  appoint 
any  other  person  as  a  director,  but  so 
that  the  total  number  of  directors  should 
not  exceed  the  maximum  prescribed 
number.  The  directors  were,  moreover, 
empowered  to  fill  up  any  casual  vacancy 
in  the  office  of  director  by  the  appoint- 
ment of  a  successor  who  was  to  hold  office 
for  the  remainder  of  the  time  for  which 
his  predecessor  in  ordinary  course  would 
have  held  office  (article  57).  By  article  96 
no  member  was  to  have  any  right  of 
inspecting  any  account  or  book  or  docu- 
ment of  the  company,  except  such  as  is 
actually  conferred  upon  him  by  the  sta- 
tutes, or  should  be  authorised  by  the 
directors  or  by  the  company  in  general 
meeting.  These  common  form  provisions 
acquire  a  sinister  importance  when  they 
complete  a  scheme  of  secrecy  such  as  that 
disclosed  by  these  articles.  I  may  observe 
in  passing  that  in  the  result  it  was  not 
until  long  after  the  syndicate  had  been 
paid  the  whole  cash  portion  (550,000^.)  of 
the  purchase  price,  and  had  sold  at  a  pre- 
mium the  300,000^.  in'  shares  that  made 
up  the  total  sum  of  850,000Z.,  that  any 
independent  adviser  obtained  access  to  the 
board  room  of  the  company.  The  exact 
date  was  December  3,  1895,  when  Mr. 
Porlitz  first  took  his  seat  at  the  board.  To 
return  to  the  narrative  of  facts  not  in 
dispute.  The  above-mentioned  prelimi- 
naries having  been  arranged  in  the  con- 
fidence and  privacy  of  the  syndicate  board 
room,  the  company  was  on  June  15,  1894, 
incorporated  by  registration  of  the  memo- 
randum and  articles  of  association  pre- 
pared for  it,  and  on  Monday,  June  18, 
the  seal  of  the  company  was  attached  to 
the  agreement  already  prepared,  and  the 


prospectus  already  prepared  was  approved 
apparently   without  sdteration  in  either 
case.     The  firm  of  solicitors  who  had  for 
some  time  been  and  continued  to  be  soli- 
citors of  the  syndicate  were  retained  as 
solicitors  of  the  company,  and  the  gentle- 
man who  for  some  time  past  had  been  and 
continued  to    be   the    secretaiy    of  the 
syndicate  was  appointed  secretary  of  the 
company.      In   short,  the   company  was 
treated    throughout  its    promotion   and 
down  to  the  time  of  the  execution  of  the 
purchase  agreement  and  the  issue  of  the 
prospectus  in  precisely  the  same  way  as 
it  might  have  been  if  intended  to  be  the 
private  company  of  the  syndicate  and  its 
board  in  which  they  alone  were  to  be  con- 
cerned.    This,  however,  was  very  far  £rom 
being   the  case.      The   draft  prospectas 
shewed  from  a  time  before  the  incorpora- 
tion of  the  company  that  the  public  were 
to  be  invited  to   subscribe  for  the  two- 
thirds   of  the  capital   (600,000^.)  which 
was  not  to  be  issued  to  the  syndicate,  and 
the  purchase  agreement  (clause  18)  pro- 
vided, in  effect,  that  if  the  company  Beuled 
to  satisfy  the    syndicate    on    or    before 
June  24  that  the  whole  600,000^  offered 
to  the  public  had  been  subscribed  for  in 
cash   and  allotted  to  responsible  people, 
the  syndicate  might,   by  notice  at  any 
time  before  completion  (the  end  of  Sep- 
tember), annul  the  sale.     The  case,  there- 
fore, is  totally  different  from  that  dealt 
with  by  the  House  of  Lords  in  Salomon 
V  Salomon  dj  Co.^^  where  there  was  no 
intention  of  adding  at  any  time  to  the 
original   number  of  corporators,  each  of 
whom  knew  of  everything  that  was  being 
done.       There    the    subscribers    to   the 
memorandum  and  articles  and  the  owners 
of  the  business  to  be  transferred  only  took 
advantage  of  the  machinery  of  the  Com- 
panies Acts  for  the  purpose  of  carrying  on 
a  business  in  which  no  other  person  had,  or 
was  intended  to  have,  an  interest.    In  the 
present  case  the  syndicate  and  its  directors 
proposed  out  of  the  money  of  other  people 
to  make  a  great  profit  to  themselves. 

I  proceed  now  to  consider  the  exact 
legal  position  of  the  syndicate  and  its 
directors  with  reference  to  the  company. 
It  is  not  now  disputed  that  the  syndicate 
in  its  corporate  capacity  and  the  directors 
individually  were  promoters  of  the  coin- 
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pany.  They  contested  this  in  the  Court 
below,  and  had  to  pay  the  costs  of  their 
unsuccessful  contention.  In  fact,  it  is 
difficult  to  see  how  such  a  contention  came 
to  be  put  forward.  Each  of  the  directors 
agreed  in  advance  to  become  a  director  of 
the  company  from  its  incorporation.  Each 
of  them  must,  in  my  opinion,  be  taken  to 
have  agreed  beforehand  to  all  the  terms 
of  the  purchase  agreement  and  of  the 
prospectus.  Each  of  them  was  a  signa- 
tory to  the  memorandum  and  articles. 
The  syndicate  is  bound  by  the  acts  of  its 
directors,  and  is  plainly  a  promoter.  The 
fact,  however,  of  the  denial  of  responsi- 
bility as  promoters  in  the  Court  below  is 
not  without  great  importance.  There 
could  be  no  doubt  that  the  syndicate  and 
each  director,  both  as  director  of  the 
syndicate  and  in  his  individual  private 
capacity,  had  a  distinct  and  important 
interest  adverse  to  that  of  the  company. 
They  nevertheless  chose,  while  acting  as 
the  sole  agents  for  the  vendor  syndicate, 
to  constitute  themselves  also  and  through- 
out sole  agents  for  the  purchaser  com- 
pany. The  syndicate  and  its  directors 
thus  voluntarily  placed  themselves  in  a 
position  in  which  the  interest  of  the 
directors,  both  as  directors  of  the  com- 
pany and  as  to  each  on  his  own  private 
account,  must  necessarily  come  into  con- 
flict with  their  duty  as  fiduciary  agents 
for  the  company.  This  apparently  made 
them  all-powerful,  but  the  position, 
having  regard  to  its  consequences,  was  in 
reality  a  most  unenviable  one,  as  it  left 
them  most  properly  to  be  judged  by  a 
standard  which  it  is  next  to  impossible 
that  any  body  of  men  could  satisfy.  The 
rules  which  apply  as  between  independent 
vendors  and  independent  purchasers  have 
no  longer  any  application,  but  other  rules 
must  apply. 

It  is  an  equitable  rule,  which  has 
always  been  guarded  and  enforced  with 
the  utmost  jealousy,  that  no  fiduciary 
agent  shall,  under  pain  of  consequences 
thoroughly  well  known,  and  noticed  be- 
low, intentionally  place  himself  in  a  posi- 
tion in  which  his  interest  may  conflict 
with  his  duty.  This  rule  was  plainly 
violated  in  the  present  case,  and  I  can 
hardly  imagine  a  case  in  which  the  viola- 
tion   would    be    more    flagrant.      This 


violation  of  the  rule  was  a  distinct  mis- 
feasance and  breach  of  duty  to  the  com- 
pany on  the  part  of  each  promoter,  and  I 
see  no  reason  why  each  should  not .  be 
liable  for  all  the  consequences  of  the  mis- 
feasance and  breach.  The  rule  is  not  a 
mere  arbitrary  or  technical  rule  of  equity, 
but  is  based  upon  high  grounds  of 
morality;  and  Courts  of  equity  have 
always  held  any  departure  from  it  to  be  a 
very  serious  wrongdoing.  The  equitable 
rule  referred  to  does  not  in  any  way 
depend  upon  fraud  or  any  presumption  of 
advantage  actually  taken.  Indeed,  it 
applies  equally,  even  though  it  be  shewn 
that  no  advantage  has  been  taken.  The 
rule  is  made  general  in  order  to  prevent 
the  danger  arising  from  the  difficulty  of 
disproving  in  particular  cases  that  duty 
has  given  way  to  interest — see  per  Lord 
Eldon  in  the  leading  case  of  Lacet/,  Ex 
parte  [1802].*^  The  plaintiffs  in  this  case 
are  therefore  under  no  obligation  to 
allege  or  prove  fraud.  Honesty  of  pur- 
pose on  the  part  of  the  fiduciary  agents, 
together  with  an  intention  to  act  for  the 
benefit  of  the  principal  (in  this  case  the 
company),  would  not  avail  them  as  a 
defence — see  Lctcey,  Exparte,^^ 

The  plaintifis  have  not  argued  the  case 
on  the  ground  of  fraud,  and  have  been 
within  their  right  in  declining  to  do  so ; 
and  I  say  at  once  that  we  are  bound  in 
this  state  of  things  to  assume  that  all  the 
directors  of  the  syndicate  believed  the 
terms  of  the  agreement  which  they  fas- 
tened upon  the  company  to  be  fair,  reason- 
able, and  even  advantageous  to  the  com- 
pany, and  that  there  was  an  absence  of  all 
intention  to  overreach.  We  should  also 
assume  that  the  promoters  were  ignorant 
of  the  fact  that  they  were  committing  a 
breach  of  trust  so  as  to  subject  themselves 
to  the  operation  of  the  equitable  rule 
referred  to.  Otherwise  it  would  be  im- 
possible to  understand  how  their  conduct 
could  be  reconciled  with  good  faith. 

The  doctrine  above  referred  to  has  been 
so  long  and  so  firmly  established  that  but 
for  the  way  in  which  it  has  been  ignored, 
both  in  action  and  in  the  argument  for 
the  defendants,  I  should  have  thought  it 
unnecessary  to  do  more  than  assert  it. 
It  may,  however,  be  useful  to  go  once 
(12)  G  Ves.  625. 
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Ti\OT^  oviT  w^W-hesLtea  groond,  and  I  will 
H/  5W.  wizhcnt.  however,  attempting  to 
r^fer  U>  Any  of  the  nnmerocH  CAs^eA  whu^ 
h  are  been  deeidedy  exeept  in  .<ao  £ur  aii  ic 
appears  ruxMUWuf  far  the  foil  nnder- 
^^-andinsf  of  the  doctrine  aA  applicable  to 
the  present  eaive.  The  ca.^  of  Ltaeey,  Ex 
parte^^^  waa  one  of  a  trn.'«tee  for  sale  par- 
chaiiing  lor  himself.  The  doctrine  has 
r.ot,  however,  been  confined  to  tiTBtees 
for  5iale.  It  wsm  long  ago  extoided  to 
the  e»e  of  a  sale  to  a  principal  bj  a 
f»«^r»on  occupying  a  fidaciaiy  positkm  of 
%\.fi  a^r^-nt's  own  property,  as  in  the  pre> 
^^nt  ca^.  80,  too,  to  an  attorney  selling 
?n  annnity  to  hM  client — Gihrnm  v.  Jtyet 
f:»oi].»*  In  that  case  Lord  Eldon  calls  it 
''that  great  mie  of  the  Coart,  that  he, 
who  bargains  in  matter  of  advantage 
with  a  periMm  placing  confidence  in  him 
U  botind  to  .shew,  that  a  reasonable  use  has 
been  made  of  that  confidence;  a  mle 
applying  to  tmstees,  attorneys,  or  any 
one  elie,''  The  rale  has  been  from  time 
to  time  stated  in  different  language,  bat, 
whatever  hesitation  there  may  have  been 
ID  the  earlier  cases,  in  the  later  ones  no 
limit  whatever  has  been  placed  on  the 
['pindple  that  no  fiduciary  agent  can  bind 
n  principal  by  a  sale  of  the  agent's  pro- 
perty where  the  principal  has  not  had 
independent  advice. 

It  is  unnecessary  farther  to  deal  with 
any  case  except  that  of  promoters.  We 
find  Lord  Justice  James,  in  Ambrose  Lake 
Tin  and  Copper  Mining  Co.,  In  re  f  I880],'* 
f^tating  the  law  applicable  to  a  case  like 
the  present  as  follows :  "  Now  what  we 
have  got  here  to  consider  is  a  sale  in  sub- 
stance made  by  the  vendors  for  themselves, 
as  beneficially  interested,  to  themselves 
as  directors  of  the  company,  being  in  that 
soDse  in  a  fiduciary  character  towards  the 
company,  and  the  sale  is  a  sale  by  them- 
selves in  the  one  character  to  themselves 
in  the  other  character.  Of  course  such 
a  sale  is  a  thing  that  cannot  stand,  if  it 
is  questioned  in  time,  and  proper  offers 
infido  to  restore  the  thing  purchased." 
It  is  true  that  in  the  case  cited  it  was  not 
possible  to  give  the  relief  asked  for,  which 
was  relief  going  upon  the  ground  not  of 
rescinding,  but  of  upholding  the  bargain 

(13)  0  Vofl.  260. 

(14)  49  L.  J.  Ch.  457;  H  Ch.  D.  390. 


made:  bat  the opmioa of  tiie Lord  JoBtiBr 
with  reference  to  soch  a  o/m  as  he  ^e- 
scribes  is  in  no  way  affected  thereby.     I 
now  come  to  the  case  of  Eritmigtr  r.  Smr 
Scmbi^ro  Pkotpkate  Co}     It  »  a  ca»  of 
great  importance,  not,  as  I  think.  1 
it  lays  down  my  new  principle  ' 
bat  because  of  the  manner  in  wliie&  is 
applies  well-established  principles  in  die 
partictilar  case  of  promoters  of  a  mmpnny 
as  between  themselves  and  the  oon^uiy 
promoted  by  them.     The  whole  case,  as 
reported,  before  the  Court  of  Appeal  and 
the  Hoose  of  Lords  is  worthy  of  cuefol 
attention;  bat  I  will  cite  sndi  passages 
only  from  the  judgments  of  the  learned 
Judges  and  the  opinion  of  the  noble  and 
learned  Lords  as  seem  to  be  of  special 
importance  and  to  be  directly  applicable 
to  the  present  case.     Sir  Qewge  Jessri, 
M.B.,  says,  with  reference  to  the  eontrmet 
there  set  up  :  ''  It  is  nothing  more  than 
a  mere  sham  contract,  a  thing  entered 
into  by  one  agent  of  the  promoter  to  seQ, 
with  another  agent  of  the  promoter  to 
buy ;  there  really  was  nothing  more  in  it 
when  it  had   been  adopted  than  when 
it  was  entered  into ;  and   it  was  not  a 
transaction  which  could  in  any  sense  bind 
the  company."     By  this  the  learned  Judge 
did  not  mean  that  the  contract  was  null 
and  void  at  law,  for  the  judgment  recog- 
nised its  validity  at  law  by  directing  it  to 
be  set  aside.     Lord  Justice  James  says  : 
"  A  promoter  is,  according  to  my  view  of 
the  case,  in  a  fiduciary  relation  to  the 
company  which  he  promotes  or  causes  to 
come  into  existence.     If  that  promoter  has 
a  property  which  he  desires  to  sell  to  the 
company,  it  is  quite  open  to  him  to  do  so ; 
but  upon  him,  as  upon  any  other  person 
in  a  fiduciary  position,  it  is  incumbent  to 
make  full  and  fair  disclosure  of  his  interest 
and  position  with  respect  to  that  property. 
I   can  see  no  difference  in  this  respect 
between  a  promoter  and  a  trustee,  steward 
or  agent."     Now,  it  is  clear  that  the  full 
and  fair  disclosure  which  a  trustee  would 
have  to  make  to  his  CMiui  que  trust  to 
whom  he  was  selling  would  have  to  include 
not  only  the  fact  of  his  being  the  owner, 
but  all  material  facts  concerning  his  in- 
terest and  position,  including  what  it  had 
cost  him,  or,  in  other  words,  the  amount 
of  profit  ^  that  he  was  to  get  out  of  the 
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transaction,  and  many  other  things  which 
tin  independent  vendor  would  be  under  no 
sort  of  obligation  to  disclose.  Lord  Jus- 
tice James  says  later  on :  '^  Therefore,  it 
is  not  a  technical  rale  at  all  which  requires 
that  a  vendor  who  in  any  respect  is  in  a 
^duciary  position  should  tell  the  exact 
truth,  should  say  he  is  the  vendor  or  state 
the  interest  that  he  has.  Therefore,  upon 
that  broad  principle,  I  think  that  this 
company,  discovering  the  fact,  whenever 
they  discovered  the  fact,  that  the  full 
disclosure  which  the  rules  of  equity  re- 
<|uire  had  not  been  made,  were  entitled 
<to  have  the  contract  set  aside." 

It  will  be  seen  that  the  equitable  doc- 
trine is  in  all  these  passages  laid  down  in 
the  broadest  possible  terms  without  any 
.reference  to  fraud  on  the  part  of  the 
promot-ers.  The  noble  and  learned  Lords 
whose  opinions  were  given  in  the  House 
of  Lords  said  nothing  to  throw  any  doubt 
on  the  principles  enunciated  by  the  learned 
Judges  in  the  Court  of  Appeal,  but,  on  the 
■contrary,  seem  to  me  to  adopt  their  views 
to  the  fullest  extent.  The  first  opinion 
'Was  that  of  Lord  Penzance.  He  says : 
**  Can  a  contract  so  obtained  be  allowed  to 
«tand  1  The  bare  statement  of  the  facts 
is,  I  think,  sufficient  to  condemn  it.  From 
that  statement  I  invite  your  Lordships 
to  draw  two  conclusions:  first,  that  the 
company  never  had  an  opportunity  of 
exercising,  through  independent  directors, 
a  fair  and  independent  judgment  upon  the 
i^ubject  of  the  purchase ;  and  secondly,  that 
this  result  was  brought  about  by  the  con- 
duct and  contrivance  of  the  vendors  them- 
selves. It  was  the  vendors,  in  their 
character  of  promoters,  who  had  the 
power  and  the  opportunity  of  creating 
4ind  forming  the  company  in  such  a 
manner  that,  %vith  adequate  disclosures 
of  fact,  an  independent  judgment  on  the 
company's  behalf  might  have  been  formed. 
But  instead  of  so  doing  they  used  that 
power  and  opportunity  for  the  advance- 
ment of  their  own  interests.  Placed  in 
this  position  of  un£siir  advantage  over  the 
company  which  they  were  about  to  create, 
they  were,  as  it  seems  to  me,  bound 
according  to  the  principles  constantly 
acted  upon  in  the  Courts  of  Equity,  if 
they  wished  to  make  a  valid  contract  of 
sale  to  the  company,  to  nominate  inde- 
Vol.  68.--CHANC. 


pendent  directors  and  fully  disclose  the 
material  facts/'  Lord  Cairns  says  :  ''  In 
the  whole  of  this  proceeding  up  to  thiFi 
time  the  syndicate,  or  the  house  of 
Erlanger  as  representing  the  syndicate, 
were  the  promoters  of  the  company, 
and  it  is  now  necessary  that  I  should 
state  to  your  Lordships  in  what  position 
I  understand  the  promoters  to  be  placed 
with  reference  to  the  company  which 
they  proposed  to  form.  They  stand, 
in  my  opinion,  undoubtedly  in  a  fidu- 
ciary position.  They  have  in  their  hands 
the  creation  and  moulding  of  the  company; 
they  have  the  power  of  defining  how,  and 
when,  and  in  what  shape,  and  under  what 
supervision,  it  shall  atSLrt  into  existence 
and  begin  to  act  as  a  trading  corporation. 
If  they  are  doing  all  this  in  order  that 
the  company  may,  as  soon  as  it  starts 
into  life,  become,  through  its  managing 
directors,  the  purchaser  of  the  property 
of  themselves,  the  promoters,  it  is,  in  my 
opinion,  incumbent  upon  the  promoters 
to  take  care  that  in  forming  the  company 
they  provide  it  with  an  executive,  that  is 
to  say,  with  a  board  of  directors,  who 
shall  both  be  aware  that  the  property 
they  are  asked  to  buy  is  the  property  of 
the  promoters,  and  who  shall  be  competent 
and  impartial  judges  as  to  whether  the 
purchase  ought  or  ought  not  to  be  made.*' 
There  is  more  in  both  the  opinions  quoted 
from  to  the  same  efiect,  but  substantially 
the  passages  which  I  have  quoted  contain 
the  grounds  on  which  the  decision  of  the 
house  as  to  the  voidability  of  the  conti'act 
was  based.  The  other  noble  and  learned 
Lords  give  their  adhesion  to  these  views^ 
but  give  no  additional  reasons  which  seem 
to  me  material,  being  mainly  occupied 
with  the  important  question  of  delay  and 
acquiescence  on  which  Lord  Cairns 
expressed  grave  doubts.  I  think,  how- 
ever, that  it  may  be  well  to  cite  one  pas- 
sage from  the  opinion  of  Lord  O'Hagan. 
He  says,  "  The  promoters,  who  so  forget 
their  duty  to  the  company  they  formed, 
as  to  give  it  a  directorate  without  in- 
dependence of  position  or  vigilance  and 
caution  in  caring  for  its  interest,  must 
take  the  consequences.  And  this  without 
the  necessary  imputation  of  evil  purpose 
or  conscious  fraud.  The  fiduciary  obliga- 
tion may  be  violated  though  there  b3  no 
3D 
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>*»«6r^,  K"'?^*'  *^  rMii-A  for  a  ^*ar»ce 

XUk  w^jK  'A  i%  K^r^.T  l0Xkn.*0t  is  naj  be 
',z:iYJ»\:,jz  to  f r*>r«  ti:.at  £ie  is  impcaeL^> 
»>,fci  jxA^ntA  *>r  ucproppT  zaocnres.'  I 
\<..iJk  U^jo.  Xh'm  pftfii^a^  u  eatmij  in 
iMnt^A.j  wWh  th*  opinlrjii  oC  the  ocber 
ryyf/Ie  trA  learned  Lords,  and  tbu  tbe 
'Wi^icn  wan  lyA  hued  on  fraud,  bat  en 
l.ffn[Meh  of  d  it  J,  I  emavler  the  ease  a 
t\irhrX  aotfj/yhtj  fM*  the  ToedabilitT  in 
^tnlty  of  the  Afpreetaent  of  Jone  18, 1  Sl*4, 
at  ti»e  plfsaiture  of  the  eompanj  within  a 
r^aMha^^  time  after  tbe  ocxmpanj  was 
made  aware  of  all  material  iac^  giving 
them  a  right  to  require  reBdasion. 

It  i»  Mud  bf  way  of  defence  that  the 
exi^tenoe  of  the  fidnctaiy  relation  and  of 
the  a/;ting  In  a  dotiUe  capacity  is  plainly 
disclosed  in  the  memorandom  and  articlei 
of  asKodation  and  the  prospectoa.  But 
this  circamstanoe,  thoogh  it  makes  it 
pfumble  to  acqnit  the  promoters  of  fi«nd, 
'loes  not  affect  the  apfdication  of  the 
general  equitable  rule.  The  rule  does  not 
depend  upon  concealment  any  more  than 
it  does  upon  fraud  or  advantage  actoally 
taken,  and  in  many  cases  in  which  the 
acting  in  a  double  capacity  has  been 
perfectly  well  known  relief  has  been  given. 
Tlie  mere  fact  of  the  admission  of  the 
firluciary  relation  and  of  the  double 
character  in  which  the  fiduciary  agents 
have  acted  cannot  discharge  the  agents 
from  the  obligations  of  the  rule.  No 
doubt  a  perusal  of  the  memorandum  and 
articles  would  disclose  the  &ct  of  the 
directors  of  the  company  being  also 
directors  and  the  only  directors  of  the 
syndicate,  and  therefore  occupying  the 
ambiguous  position  which  I  have  already 
commented  upon;  but  I  see  no  reason 
whatever  why  this  disclosure  should 
relievo  the  promoters  from  the  obligations 
under  which  they  came  by  reason  of 
their  misfeasance  and  breach  of  duty. 
It  would  be  altogether  against  principle 
to  say  that  a  statement  by  fiduciary  agents 
of  the  fact  that  they  have  chosen  to  place 
themselves  in  a  position  which  they  ought 


Ae««r  to  i&T» 


riic  are  hixizji.  i  j  'Jueax  asii 

ettae.     Taa  zen  iz^t  ckse  it 

Teas  rod  ibefufeuecas.  P^sbahiTi 

r«ki  t£*  pras{i«ccs§  were  =o 
the  praHKCos  trrf'agsriTg&.  acd  wm^  see 
in.  tije    stateiKzis    qgrarnfd  a^  to  tk» 
identitr  of  ti>?^  dirwifsis  ot  tfe  swj^&a» 
with  tbe  £r^  dfreecoKS  of  the  cnanpanr  mk 
groond  &r  qtiescSz'Ckiiig  tbe  raliiitj  of  the 
azreement  iar  pcrccase  and  saje^    The 
promocers  at  any  rase  caniKK  be  aCoved 
to  amy,  as   tbey  have  piactiealhr  done, 
^  We  wen  noc  aware  of  any  wroDg  doin^ 
on  oar  paru  but  toq  sfaareholdas  had 
notice  of  &cts  whidi  oogfat  to  have  led 
you  to  see  that  we  were  wrongdoeR^  and 
you   must  be  deemed  therefiore  to  hare 
releaaed  os.''     It  is  quite  clear  that  mere 
notice  of  mattos  which  mi^^  wefl  lead 
toenqniij  does  not  in  this  chss  of  cases 
take  the  place  <^  fall  dtsdosore — ^and  it » 
mainly  because  Loid  Cairns  differed  on 
this  point  from  the  rest  of  the  noble  and 
learned  Lcwds  in  Erianger  v.  J>ir  Sam- 
brero  Fhotphalt  CoJ  that  he  was  disposed 
to  arrive  at  a  different  coiiclasi<m  from 
thenu     Even  in  the  case  of  the  very  few 
readers  of  the  prospectus,  who  from  their 
knowedge  of  the  rule  and  its  applicabihty 
to  the  &cts  would  be  made  aware  that  in 
theory  the  rule  would  be  applicable,  there 
would  be  no  ground  for  assuming  from 
their  taking  of  shares  a  binding  assent  to 
a  release  of   the  promoters  from  their 
obligations.     Each  of  them  would  be  en- 
titled to  say,   "Here  are  promoters  of 
high  standing  and  reputation  who  have 
not  hesitated  to  put  themselves  into  an 
ambiguous  position,  and  I  must  assume 
them  to  have  satisfied  themselves  that  the 
bargain  which  they  seek  to  impose  upon 
the  company  is  so  clearly  advantageous 
that  there  can  be  no  risk  of  its  being 
called  in  question."    The  greater  the  coa- 
fidence  invited  and  reposed,  the  greater 
tbe  responsibility.      But,  after  all,  the 
obligation  of  the  promoters  in  respect  of 
the  breach  of  duty  of  which  they  were 
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gailtj  is  an  obligation  not  to  individual 
shar^olders,  but  to  the  incorporated  com- 
pany. We  have  no  information  as  to  the 
persons  who  were  the  original  allottees, 
and  it  is  quite  possible  that  many  of  them 
never  saw  the  prospectus.  Even  though 
all  saw  the  prospectus,  there  can  be  no 
doubt  that  many  of  them  speedily  dis- 
posed of  their  shares  to  others  who  never 
read  the  prospectus,  and  as  to  these  pur- 
chasers from  original  allottees  the  whole 
case  would  depend  upon  the  memorandum 
and  articles  of  association.  I  observe 
that  it  was  part  of  the  scheme  to  issue 
share  warrants  to  bearer  which  would  pass 
by  delivery,  and  the  holders  of  such  share 
warrants  from  time  to  time  would  not  be 
known.  If  the  mere  notice  conveyed  by 
the  memorandum  and  articles  to  share- 
holders would  suffice  to  exclude  the  opera- 
tion of  the  equitable  rule,  there  would  be 
an  end  to  it  altogether  whenever  the 
victim  of  the  scheme  was  an  incorporated 
company.  It  seems  to  me  that  the  case 
of  a  company  brought  into  existence  by 
promoters  is  as  strong  a  case  for  the  appli- 
cation of  the  rule  as  can  be  conceived. 

V7ith  reference  to  the  argument  that; 
eveiy  applicant  for  shares  has  himself  only 
to  blame,  as  he  need  not  have  become  a 
shareholder,  there  appears  to  me  to  be  a 
complete  answer.  In  a  case  between 
individual  fiduciary  agents  and  individual 
beneficiaries  a  purchaser  from  an  original 
beneficiary,  even  with  notice  of  what  had 
taken  place,  would  be  equally  entitled  to 
any  remedy  which  the  original  beneficiary 
would  have  had.  This  follows  from  the 
fact  that  an  equitable  interest  is  in  general 
assignable  with  all  the  rights  belonging  to 
it.  If  it  were  not  so,  there  would  in  many 
of  the  worst  cases,  in  which  the  beneficiary 
had  by  the  misconduct  of  his  fiduciary 
agent  been  reduced  to  poverty,  be  no 
practical  possibility  of  his  obtaining  relief. 
I  cannot  see  why  a  person  taking  shares 
in  a  company  against  which  the  scheme 
was  planned  should  be  in  a  different  or 
worse  position  than  an  ordinary  purchaser 
of  an  equitable  interest.  At  any  rate,  he 
ought  not  to  be  treated  as  having  waived 
the  breach  of  trust  until  he  knew  all 
material  facts.  I  shall  assume,  therefore, 
that  the  notice  to  shareholders  of  the 
scheme,  so  &r  as  they  had  notice,  would 


not  operate  to  relieve  the  promoters  from 
the  result  of  what  they  did. 

The  conclusion  which  I  have  arrived  at 
as  to  the  application  of  the  equitable  rule 
involves  the  following  results.  Speaking 
of  equity  and  law  for  convenience,  as  the 
case  would  have  stood  before  the  Judica- 
ture Acts,  the  agreement  would  have  been 
voidable  in  equity,  but  would  not  be  void 
at  law.  The  rule  as  to  equitable  inter- 
ference was  only  necessary  in  order  to  get 
rid  of  some  agreement  at  law  (by  actual 
contract  or  estoppel),  and  in  cases  within 
its  operation  the  agreement  at  law,  so  far 
as  it  bound  the  offending  party,  was  kept 
alive  as  against  him  if  it  were  thought  by 
the  beneficiaries  more  advantageous  that 
the  wrongdoer  should  be  bound.  In 
Lctcet/y  Ex  parte j^^  for  instance,  and  in 
numberless  cases  which  have  followed  it, 
the  subject-matter  of  the  inequitable  pur- 
chase was  set  up  for  sale  again  on  the 
terms  that  if  a  larger  bid  were  made  the 
beneficiaries  were  to  have  the  benefit,  but 
that  if  no  larger  sum  were  bid  the  pur- 
chaser should  be  held  to  his  bargain.  It 
is,  indeed,  one  of  the  just  and  salutary 
branches  of  the  rule  that  the  party  sub- 
jecting himself  by  his  misconduct  to  the 
rule  cannot  make  any  advantage  to  him- 
self out  of  it,  but  is  bound  by  what  he 
does  if  it  turn  out  to  his  disadvantage^ 
In  the  present  case  there  can  be  no  doubt 
that  if  there  had  been  an  independent 
board  of  directors  their  affixing  the  seal 
of  the  company  to  the  purchase  agree- 
ment of  June  18,  1894,  would  have  been 
an  act  intra  vires,  for  the  very  object  of 
the  incorporation  of  the  company  was  that 
it  should  enter  into  the  agreement  if  that 
were  approved  by  the  directors.  It  would 
follow,  therefore,  that  the  directors  who 
actually  caused  the  seal  to  be  affixed  had- 
power  at  law  to  do  so,  and  that  the. 
agreement  was  not  void  at  law,  but  void- 
able only  in  equity.  A  Court  of  equity 
might  not  be  absolutely  bound  in 
every  conceivable  case  to  set  aside 
an  agreement  so  obtained,  but  would  h& 
bound  to  do  so  if  the  beneficiary 
within  a  proper  time  brought  an  action 
setting  up  that  it  was  disadvantageous. 
There  would  be  no  need  to  prove  that  the 
sale  was  at  an  excessive  or  undue  price. 
The  question  of  value  need  never  be  gone 
3d2 
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into  at  all.  In  this  case,  however,  it  is 
by  no  means  necessary  to  press  the  doc- 
trine to  its  extreme  limit,  since  it  is  plain 
from  the  results  of  working  that  the  price 
fixed  was  greatly  above  the  real  value  of 
the  property.  It  is  said  that  the  property 
was  of  a  highly  speculative  nature,  and 
no  doubt  it  was ;  but  this  did  not  give 
to  the  promoters  the  right  to  speculate  at 
the  expense  of  other  persons;  and  the 
case  of  the  promoters  is  not  improved  by 
the  £sict  (and  £[Lct  it  is)  that  they  perfectly 
secured  themselves  against  any  risk,  ex- 
cept as  to  shares  taken  by  them,  and 
threw  the  whole  risk  upon  the  company. 
The  syndicate,  as  I  have  already  pointed 
out,  reserved  the  power  of  annulling  the 
agreement  of  June  18  unless  by  the  24th 
of  the  same  month  the  whole  of  the  shares 
offered  to  the  public  were  allotted  to  re- 
sponsible applicants.  The  applications  for 
shares  far  exceeded  the  number  to  be 
allotted.  The  effect,  so  far  as  the  syndi- 
cate was  concerned,  was  described  in  a 
letter  by  Colonel  North,  dated  July  18, 
1894,  in  which  he  says :  "  You  have  no 
doubt  heard  of  the  successful  floating  of 
the  Lagunas  Nitrate  Co.  The  capital  was 
subscribed  considerably  more  than  twice 
over.  The  shares  of  the  Lagunas  "  (that 
is,  the  syndicate)  "  have  been  divided  into 
5^.,  and  every  100^.  share  is  therefore 
divided  in  twenty  shares,  and  these  5Z. 
shares  are  now  worth  221"  No  doubt 
this  was  eminently  satisfactory  to  the 
syndicate.  But  there  is  another  side  to 
the  business.  The  shares  of  the  company 
were  for  a  time  kept  at  a  premium,  but 
^by  the  date  of  the  meeting  of  July  29, 
1896,  their  51.  shares  stood  at  21,  only  in 
-the  market.  The  contrast  is  instructive 
— 440^.  per  100^.  as  to  shares  in  the  syndi- 
•oate  compared  with  40^.  per  100^.  as  to 
shares  in  the  company.  The  rule,  more- 
over, specially  applies  where,  as  in  this 
case,  there  was  no  fall  disclosure  of  all 
material  facts.  What  fiacts  the  share- 
holders had  notice  of  may  be  important 
when  the  question  whether  the  right  to 
rescind  has  been  lost  is  being  discussed. 
The  directors  of  the  company  were  ap- 
pointed  not  in  order  that  they  might 
•disclose  to  the  company  what  they  knew 
as  directors  of  the  syndicate,  but  in  order 
that  there  might  be  no  such  disclosure. 
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They  were  parties  to  the  scheme,  and  the 
notice  which  they  had  in  a  different  capacity 
should  not  be  imputed  to  the  company.  I 
cannot  therefore  think  that  there  is  any 
doubt  as  to  the  original  right  of  the  com- 
pany to  rescind  the  agreement  of  June  18 
on  the  ground  of  misfeasance  and  breach 
of  duty  quite  independently  of  mis- 
representation. The  completion  of  the 
contract  by  assignment  would  not  in  any 
way  affect  this  right,  since  any  deeds  exe- 
cuted for  the  purposes  of  completion  would 
be  tainted  with  the  same  weakness  as  the 
original  agreement. 

If  it  is  suggested  that  the  directors  of 
the  company  because  they  were  directors 
had  the  right  of  rescission  in  their  hands, 
and  that  the  ccmpany  is  to  be  fixed  with 
acquiescence  and  delay  from  the  date  of 
the  agreement  by  reason  of  their  taking 
no  steps  to  rescind,  the  answer  is  that  the 
original  breach  of  duty  in  putting  them  in 
the  position  of  directors  was  continued  and 
repeated  so  long    as  they  retained  the 
position  of  fiduciary  managers,  and  the  act 
of  the   syndicate  in  wrongfully  placing 
them  there  would  render   voidable  not 
only  the  agreement  itself  but  any  con- 
firmation of  it  direct  or  implied  from 
their  delay  or    want    of   action    whilst 
occupying  the  position.     Direct  confirma- 
tion  there  was  none,  and  it  would  he 
absard  to  hold  they  could  do  by  conduct 
what  they  could  not  do  by  contract — that 
is  to  say,  convert  against  their  principals 
a  voidable  contract  into  one  not  capable  of 
avoidance.      They  committed  themselves 
before  the  incorporation  to  supporting  the 
agreement  dictated  by  the  syndicate,  and 
the    syndicate,    their  real  principals   in 
relation  to  the  agreement,  could  have  no 
right  to  treat  them  as  invested  by  their 
improper  appointment  with  the  duty  of 
denouncing  the   agreement  which  ihej 
were  appointed  to  support.     The  obliga- 
tion to  make  a  complete  and  candid  dis- 
closure   of    all    material     &cts   existed 
throughout  the  whole  time  during  which 
they  had  the  control  of  the  affidrs  of  the 
company,  and  could  only  have  been  ful- 
filled by  calling  a  general  meeting  (the 
only  authority)   and    laying  before  the 
shareholders  at  such  meeting  a  fall  and 
complete  disclosure  of  the  material  &cts. 
This  was  the  last  thing  that  the  directors 
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thought  of,  and  their  omission  to  take 
such  a  step  wajs  a  misfeasance  and  con- 
tinuing breach  of  trust  as  much  as  their 
original  assumption  of  the  two  positions  at 
one  and  the  same  time  of  vendors  and 
purchasers.  So  long  as  thej  retained  the 
control  of  the  company's  aflfairs  they  were 
and  ought  to  be  treated  as  wrongdoers, 
though  for  reasons  similar  to  those  already 
referred  to  it  is  not  necessary  to  say  that 
they  acted  fraudulently.  If  full  disclosure 
had  been  made,  the  shareholders  might 
have  been  placed  under  the  obligation  of 
themselves  moving  in  the  matter.  But 
whatever  might  be  the  conclusion  as  to 
misrepresentations  contained  in  the  pro- 
spectus, there  can  in  my  judgment  be  no 
possible  doubt  that  it  contained  no  such 
fSur  and  candid  disclosure  of  material  facts 
as  would  make  it  incumbent  on  the  share- 
holders at  once  to  take  prompt  steps  to 
obtain  rescission.  I  agree  with  the  Master 
of  the  Rolls  in  his  comments  on  the  pro- 
spectus, and  do  not  repeat  them.  I  merely 
.take  note  that  such  a  disclosure  would 
have  to,  but  did  not,  include  a  fair  state- 
ment of  material  facts  under  the  following 
among  other  heads  which  are  not  touched 
by  the  prospectus — namely,  (a)  The 
amount  of  profit  made  out  of  the  sale  by 
the  syndicate ;  {b)  The  fact  that  the  syn- 
dicate knew  that  there  could  be  no  working 
to  a  profit  without  a  combination  of 
nitrate  owners,  and  no  working  of  the 
amount  of  300,000  quintals  monthly  with 
a  combination,  and  that  there  was  no 
intention  or  expectation  of  working  at 
the  rate  of  more  than  half  of  the  300,000 
quintals  per  month.  In  fact,  when  a 
combination  was  formed  it  restricted  the 
output  of  its  members  to  35  per  cent,  of 
full  working  capacity.  The  disclosure 
would  also  have  to,  but  did  not,  include 
full  information  on  the  following  heads, 
so  imperfectly  dealt  with  by  the  pro- 
spectus and  agreement  that  Mr.  Justice 
Homer  gave  directions,  against  which 
there  is  no  appeal,  for  enquiries  to  ascer- 
tain the  amount  of  damages  occasioned  to 
the  company — ^that  is  to  say,  (c)  The  con- 
dition of  the  maquina  at  the  time  of  the 
sale  ;  {d)  The  state  of  the  water-supply. 
Then  comes  (e)  The  description  of  the 
property  sold.  The  prospectus  takes  no 
notice  of   the  £ict  that  a  considerable 


portion  of  the  property  had  been  worked 
out,  and  that  a  further  large  portion  was 
not  capable  of  being  worked  at  a  profit. 
Information  on  all  other  heads  of  perhaps 
less  importance  (as  for  instance  the  actual 
terms  of  the  Lockett  agreements)  ought 
to  have  been  set  forth  fully  and  candidly 
before  the  want  of  independent  advice  to 
which  the  company  was  entitled  could  be 
so  far  excused  or  supplied  as  to  put  the 
company  (that  is  to  say,  the  shareholders 
in  general  meeting)  to  their  election 
whether  to  take  or  repudiate  the  agree- 
ment. As,  however,  there  was  no  suffi- 
cient disclosure  of  material  facts,  the  time 
for  applying  for  a  rescission  did  not  run 
during  the  period  of  the  domination  of 
what  I  will  call  syndicate  directors. 
Whether  the  domination  should  be  treated 
as  closing  at  the  first  time  of  the  appoint- 
ment of  an  independent  director,  Mr. 
Porlitz  (September  24,  1895),  or  at  the 
time  when  he  first  took  his  seat  (Decem- 
ber 3,  1895),  or  as  I  am  disposed  to  think 
at  the  death  of  Colonel  North  (May  9, 
1896),  when  the  voting  power  for  the  first 
time  passed  from  the  syndicate  directors, 
is,  I  think,  immaterial,  as  a  reasonable 
(which  in  such  a  case  as  the  present  would 
be  a  very  considerable)  time  must  be 
allowed  for  investigation,  obtaining  advice, 
preparing  the  shareholders,  and  the  matters 
necessary  in  the  case  of  a  company.  Having 
regard  to  this,  I  am  of  opinion  that  which- 
ever date  is  taken  there  was  no  unwar- 
rantable delay  before  the  commencement 
of  the  action  on  June  12,  1896.  The  new 
directors  took  prompt  measures  for  sum- 
moning a  general  meeting  of  the  company 
for,  among  other  things,  obtaining  the 
sanction  of  the  company  to  the  continuance 
of  the  action.  The  meeting  took  place  on 
July  29,  1896.  This  was  the  first  general 
meeting  at  which  anything  like  a  dis- 
closure on  any  of  the  matters  above 
referred  to  took  place,  and  the  share- 
holders at  that  meeting  by  an  overwhelm- 
ing majority  passed  a  resolution  approving 
of  the  action  for  rescission,  and  authorising 
the  directors  to  continue.  The  result  of 
this  meeting  was  that  the  remaining 
syndicate  directors  retired  on  August  7 
or  8,  1896,  leaving  the  new  directors  to 
manage  the  affairs  of  the  company.  After 
this  resolution  passed  at  the  meeting  the 
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directors  had  no  power  to  discontinue  the 
action  until  they  obtained  authority  from 
the  company  (see  article  82,  which  seems 
to  follow  the  form  as  to  directors*  powers 
contained  in  Table  A).  This  circumstance, 
in  my  mind,  reduces  to  insignificance  what 
the  board  are  said  to  have  done  or  pro- 
posed to  do  with  reference  to  the  declara- 
tion of  a  diyidend  of  4  per  cent.  On  the 
mere  question  of  delay,  therefore,  I  can 
see  no  ground  whatever  for  saying  that 
the  right  to  rescission  has  been  lost. 

A  further  question,  however,  arises, 
whether  the  company  is  precluded  from 
demanding  rescission  by  alteration  of  the 
state  of  the  property — that  is  to  say,  the 
removal,  manufacture,  and  sale  of  the 
manufactured  proceeds  of  large  quantities 
of  the  nitrate  contained  in  the  form  of 
caliche  in  the  purchased  grounds.  I  will 
first  deal  with  the  facts  so  far  as  seems 
necessary,  and  then  consider  the  law  ap- 
plicable to  them.  The  syndicate  directors 
(and,  by  reason  of  their  acts,  the  syndi- 
cate itself,  whose  nominees  they  were) 
were  alone  and  directly  responsible  for  the 
removal  of  all  caliche  removed  during  the 
period  of  the  domination.  With  a  view, 
also,  to  having  an  effectual  three  months' 
trial,  for  the  purposes  of  a  combination  of 
nitrate  owners,  which  was  considered 
necessary,  the  directors  stopped  the 
working  of  the  ofidna  for  the  months 
of  January,  February,  and  March,  1896, 
and  at  considerable  expense  accumu- 
lated stock  for  the  purposes  of  the 
trial  in  April,  May,  and  June  of  the 
same  year.  The  trial  was  nearly  half 
way  through  at  the  death  of  Colonel 
North,  and  no  one  I  suppose  would  sug- 
gest that  it  was  the  duty  of  the  new 
directors,  who  by  that  event  obtained  a 
majority  on  the  board,  to  put  a  stop  to 
the  working  at  high  pressure  arranged  for 
the  rest  of  the  period  of  trial.  For  all 
the  working  of  caliche  grounds  down  to 
the  end  of  June,  1896,  the  syndicate 
directors  were  therefore  directly  respon- 
sible. Now  it  was  shewn  by  counsel  for 
the  principal  defendants  that  the  amount 
of  the  working  down  to  the  end  of  June, 
1896,  was  approximately  three-fourths  of 
the  whole  working  from  the  end  of  June, 
1894,  down  to  the  end  of  1897,  the  com- 
pany under  its  new  board  being  shewn  to 


be  responsible  for  one-fourth  only  of  the 
whole.  The  amounts  of  caliche  taken  in 
different  months  varied  considerably,  but 
the  figures  provided  us  shew  on  a  roogh 
average  that  during  a  period  of  two  years, 
when  the  workings  were  under  the  control 
of  or  arose  from  the  dispositions  made  by 
the  syndicate  directors,  the  monthly 
takings  of  caliche  were  more  than  twice 
the  monthly  average  during  about  eight- 
een months  when  the  new  board  were  in 
power.  Now,  no  doubt  it  is  a  general 
rule  that  in  order  to  entitle  ben^ciaries 
to  rescind  a  voidable  contract  of  porchase 
against  the  vendor  they  must  be  in  a 
position  to  offer  back  the  subject-matter 
of  the  contract.  But  this  rule  has  no 
application  to  the  case  of  the  sabject- 
matter  having  been  reduced  by  the  mere 
fiiult  of  the  vendors  themselves ;  and  the 
rule  itself  is  in  equity  modified  by  another 
rule,  that  where  compensation  can  be 
made  for  any  deterioration  of  the  pro- 
perty, such  deterioration  shall  be  no  bar 
to  rescission,  but  only  a  ground  for  com- 
pensation. I  adopt  the  reasoning  of 
Lord  Blackburn  in  Erlanger  v.  N&o 
SomJbrero  Phosphate  Co}  as  to  allowance 
for  depreciation  and  permanent  improve- 
ment. The  noble  Lord,  after  pointing 
oat  that  a  Court  of  law  had  no  machineiy 
for  taking  accounts  or  estimating  com- 
pensation, says  :  "  But  a  Court  of  Equity 
could  not  give  damages,  and,  unless 
it  can  rescind  the  contract,  can  give 
no  relief.  And,  on  the  other  hand, 
it  can  take  accounts  of  profits,  and 
make  allowance  for  deterioration,  and 
I  think  the  practice  has  always  been 
for  a  Court  of  Equity  to  give  this  relief 
whenever,  by  the  exercise  of  its  powers, 
it  can  do  wlmt  is  practically  just,  though 
it  cannot  restore  the  parties  precisely  to 
the  state  they  were  in  before  the  con- 
tract." This  important  passage  is,  in  my 
judgment,  fully  supported  by  the  allow- 
ances for  deterioration  and  permanent 
improvement.  After  some  observations 
on  the  duties  of  parties  seeking  relief  to 
exercise  due  diligence,  he  cites  a  passage 
from  a  judgment  of  the  Judicial  Com- 
mittee in  Lindsay  Petroleum  Co.  v.  Hurd 
[1874]  ^*— a  passage  which  has  often  been 
referred  to  as  giving  the  best  general  role 
(15)  L.  B.  6  P.O.  221. 
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applicable  in  such  cases  as  the  present — 
and  part  of  which  I  quote  to  the  follow- 
ing efifect:  ''The  doctrine  of  laches  in 
Courts  of  Equity  is  not  an  arbitrary  or  a 
technical  doctrine.  Where  it  would  be 
practically  unjust  to  give  a  remedy,  either 
because  the  party  has,  by  his  conduct,  done 
that  which  might  fkirly  be  regarded  as 
equivalent  to  a  waiver  of  it,  or  where,  by  his 
conduct  and  neglect  he  has,  though  perhaps 
not  waiving  that  remedy,  yet  put  the  other 
party  in  a  situation  in  which  it  would 
not  be  reasonable  to  place  him  if  the 
remedy  were  afterwards  to  be  asserted, 
in  either  of  these  cases  lapse  of  time  and 
delay  are  most  material.''  The  obligation 
of  the  vendors  to  take  back  the  property 
in  a  deteriorated  condition  is  not  imposed 
by  way  of  punishment  for  wrong  doing, 
whether  fraudulent  or  not,  but  because 
on  equitable  principles  it  is  thought  more 
fair  that  they  should  be  compelled  to 
accept  compensation  than  that  they 
should  go  off  with  the  fall  profit  of 
their  wrong- doing.  Properly  speaking,  it 
is  not  now  in  the  discretion  of  the  Court 
to  say  whether  compensation  ought  to  be 
taken  or  not.  If  substantially  compen- 
sation can  be  made,  rescission  with  com- 
pensation is  ex  clebUo  justitice. 

Applying  these  principles  to  the  pre- 
sent case,  and  first  with  regard  to  the 
workings  down  to  the  end  of  June,  1896, 
I  ask  what  is  practically  just,  and 
whether  the  purchasing  company  has  by 
its  conduct  and  neglect  put  the  other 
party  in  a  situation  in  which  it  would 
not  be  reasonable  to  place  it  if  rescis- 
sion were  afterwards  to  be  asserted  ?  In 
xny  judgment  there  is  no  trace  of  conduct 
or  neglect  of  the  kind  referred  to.  On 
the  contrary,  the  position  of  the  pro- 
moters was  voluntarily  assumed  by  them 
as  part  of  their  original  scheme,  and  they 
were  maintained  in  that  position  by  a 
continuing  breach  of  trust  in  keeping 
back  firom  the  company  what  they  ought 
to  have  disclosed.  What,  then,  does 
practical  justice  require  ?  Not,  certainly, 
that  the  promoter  syndicate  should  keep 
intact  the  whole  of  the  enormous  sum  of 
874,000^.  which  they  have  received,  leav- 
ing their  beneficiaries  in  return  for  the 
payments  made  a  property  of  a  value 
unmensely    below    that    sum.     All  that 


practical  justice  requires  is  that  they 
should  be  treated  as  having  worked  the 
property  for  themselves,  and  should  have 
full  accounts  of  all  profit  made  out  of 
the  working  at  any  rate  down  to  the  end 
of  June,  1896.  This,  as  I  have  already 
pointed  out,  applies  to  fully  three-fourths 
of  the  whole  working.  There  remains 
the  case  of  the  one-fourth  worked  by  the 
new  board  during  the  pendency  of  the 
action.  Here,  again,  it  is  of  some 
importance  to  bear  in  mind  that 
after  the  resolution  of  the  meeting 
of  July  29,  1896,  the  board  could  not 
properly  put  an  end  to  the  pending 
action  without  getting  the  authority  of 
the  company  in  general  meeting  to  do  so. 
They  never  applied  for  this,  and  there  has 
been  no  wavering  on  the  part  of  the  com- 
pany, whether  the  directors  did  or  did  not 
appreciate  their  position  fully.  The 
notice  of  July  28  was  discussed  at  the 
meeting  of  the  29th,  and  Mr.  Harvey, 
one  of  the  syndicate  directors,  who  took 
the  main  part  in  defending  the  proceedings 
of  himself  and  the  other  syndicate  direc- 
tors, shewed  that  he  clearly  understood 
that  if  the  action  were  successful  the 
profits  of  the  working  were  to  be  for  the 
syndicate.  It  would  be  going  too  far, 
perhaps,  to  treat  these  remarks  as  a 
serious  acceptance  of  the  terms  of  the 
notice  in  the  alternative  of  the  syndicate 
failing  in  the  action.  Yet  I  do  not  find 
that  either  from  Mr.  Harvey  or  from  any 
other  source  there  was  any  questioning  on 
the  part  of  the  syndicate  of  the  assump- 
tion made  in  the  recital  to  the  notice  that' 
it  was  necessary  in  the  interests  of  all 
parties  to  the  action  that  the  undertaking 
should  be  maintained  as  a  going  concern. 
Both  at  the  meeting  and  throughout  the 
proceedings  in  the  action,  the  defence  of 
the  syndicate  and  of  the  promoters  was  an 
absolute  denial  of  the  company's  case: 
The  questions,  whether  the  syndicate  or 
its  directors  were  promoters  or  held  any 
other  fiduciary  position,  and  whether 
there  had  been  any  breach  of  trust,  were 
put  in  issue,  and  strenuously  contested, 
and  thereby  the  proceedings  in  the  action 
were  delayed  and  the  continued  working 
occasioned.  For  if  these  points  had  been 
admitted  the  action  need  have  taken  very 
little  time.     I  think  that  the  promoters 
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have  thus  been  responsible  for  the  working 
as  truly,  though  not  as  directly,  as  they 
were  for  their  own  working,  and  ought 
not  now  to  be  allowed  to  fall  back 
upon  it  as  a  bar  to  a  claim  for  rescis- 
sion. The  following  additional  considera- 
tions support  that  conclusion.  The 
working  was  not  a  departure  from,  but 
only  a  cariying  out  of  the  original  scheme, 
which  involved  the  working  of  the  caliche 
by  the  original  board  in  the  first  place,  and 
when  they  found  it  convenient  to  retire 
by  their  successors  in  office.  The  working 
out  of  another  fourth  in  addition  to  the 
three- fourths  worked  down  to  June  30, 
1896,  did  not  so  materially  alter  the  posi- 
tion of  things  at  the  commencement  of  the 
action  as  to  bar  the  plaintiff  company's 
claim  to  rescission.  It  was  the  fault  of  the 
promoters,  and  their  fault  only,  that  the 
company  were  placed  in  the  very  difficult 
position  in  which  they  found  themselves. 
They  could  not  prudently  leave  the  works 
derelict.  They  could  not  dismiss  the 
workmen  who  had  been  collected  and 
allow  them  to  disperse,  and  the  only 
alternative  was  to  keep  the  works  going. 
The  syndicate  directors  had  expended  the 
apparent  whole  working  capital  of  50,000/., 
so  that  the  new  board  could  not  accumu- 
late the  manufactured  nitrate,  and  were 
practically  obliged  to  sell  it  for  what  it 
would  bring  in  the  market.  They  could 
not  foresee  that  the  action  would  be 
pending  for  so  long  a  period  as  it  actually 
took  before  judgment  was  obtained.  I 
think  that  the  course  taken  was  one 
which  might  be  properly  taken,  having 
regard  to  the  interests  of  all  parties,  with- 
out involving  any  loss  of  rights.  If  there 
had  been  any  reckless  or  excessive  working 
other  considerations  might  arise,  but,  as  I 
have  already  pointed  out,  the  average  rate 
of  production  and  sale  during  the  manage- 
ment of  the  new  board  was  less  than  half 
of  the  average  rate  for  which  the  syndicate 
were  responsible.  Under  the  circum- 
stances, so  far  from  holding  that  the 
company  were  bound  to  discontinue 
working  and  selling  nitrate,  I  think  they 
were  practically  bound  to  continue  it  for 
the  best  commercial  advantage  they  might 
be  able  to  obtain,  and  in  my  judgment  the 
following  words  of  Lord  Selborne  in 
Erlanger  v.  New  Sonxbrtro  Phosphate  Co} 


are  fairly  applicable ;  "  That  the  company 
should,  until  a  settlement  was  arrived  at- 
(or  a  decree  made  in  case  of  litigation)^ 
continue  in  possession,  and  keep  the  con- 
cern going,  in  a  due  course  of  manage- 
ment, was  an  inevitable  necessity  under 
the  circumstances.  A  different  course 
(since  the  vendors  did  not  offer  to  take^ 
back  the  property)  would  have  given  the^ 
vendors  much  more  reason  to  complain  of 
the  conduct  of  the  plaintiffs  (so  far,  at 
least,  as  my  opinion  is  conceined)  than 
they  now  have."  In  the  present  case 
there  is  nothing  approaching  the  dilficulty 
in  making  equitable  allowances  that 
existed  in  Erlanger  v.  New  Sombrero 
Phosphate  Co}  Profits  have  been  mad& 
which  the  promoters  can  have  the  benefit 
of.  In  that  case  the  operation  of  the 
purchasing  company  had  only  produced 
loss,  yet  the  promoters  were  obliged  to 
take  back  the  property  in  its  greatly 
deteriorated  condition  with  an  enquiry  as 
to  profits  (if  any),  which  seems  to  have 
been  of  no  value.  In  Erlanger  v.  New- 
Sombrero  P/iosphate  Co,,^  by  the  want  of 
knowledge  of  the  company's  agents  a 
comparatively  valueless  mineral  carbonate 
had  been  mistakenly  sold  or  mL\:ed  with 
the  valuable  phosphate  so  as  greatly  to 
injure  the  value  of  the  article  sold  and 
lower  the  reputation  of  the  inland  deposits. 
Here  the  somewhat  feeble  attempts  which 
were  made  to  impugn  the  conduct  of  th^ 
business  during  the  action  have  in  my 
judgment  failed.  Here  again  the  pro- 
moters have  spent  large  sums  out  of  the 
company's  funds  on  property  which  turns 
out  to  have  been  all  along  in  equity  their 
own,  and  if  they  get  back  their  property 
it  may  be  impi-oved  to  a  considerable 
extent  by  this  expenditure,  though  it  has* 
been  deteriorated  by  the  withdrawal  of 
caliche.  If  the  promoters  could  establish 
a  claim  for  deterioration  beyond  the 
amount  of  profits  made  they  would  have 
to  submit  to  a  possible  counterclaim  for 
improvements  made  at  the  expense  of  thB' 
company. 

In  my  opinion  there  ought  to  be  judg- 
ment for  the  plaintiffs  for  rescission  of  the- 
agreement  of  June  18,  1894,  and  ordd» 
for  repayment  of  the  cash  portion  of  the 
purchase-money  with  interest  at  4  per 
cent,  from  the  date  or  respective  dates  of 
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payment  and  for  the  sums  produced  by 
selling  the  300,000/.  in  shares,  with  in- 
terest from  the  date  or  respective  dates  of 
receipt  of  the  purchase-money  for  the 
shares.  Then  thei*e  should  be  enquiries 
as  to  the  amount  of  profits  made  by  the 
company  from  the  sale  of  nitrate  and 
directions  as  to  bringing  the  amount  into 
account.  Perhaps  it  would  be  sufficient 
to  stop  here,  with  a  direction  that  the 
company  should  be  entitled  to  a  lien  upon 
the  property  for  the  amount  due  to  them. 
But  if  either  side  insisted  upon  it,  there,  on 
sufficient  grounds,  might  be  cross- enquiiies 
as  to  deterioration  of  the  property  other- 
wise than  by  the  extraction  of  caliche,  and 
as  to  the  amount  of  expenditure  of  capital 
moneys  of  the  company  in  lasting  improve- 
ments, with  an  order  for  payment  of  the 
balance  to  the  company  or  the  syndicate 
as  the  case  might  require.  As  the  en- 
quiries might  occupy  very  considerable 
time,  provision  should  be  made  for  pay- 
ment into  Court  at  once  of  so  much  of 
the  money  as  would  in  all  probability  be 
in  excess  of  anything  that  could  be  due 
to  the  company,  as  in  Dicnne  v.  English 
[l874].^®  The  order  for  payment  by  the 
syndicate  should  extend  also  to  the  defen- 
dant directors,  and  the  personal  repre- 
sentatives of  deceased  directors,  and  the 
liability  should  be  made  joint  and  several. 

Although  my  judgment  is  opposed  to 
those  of  my  brethren,  I  have  sketched  out 
the  general  frame  of  an  order  to  shew  what 
in  my  opinion  the  justice  of  the  case  re- 
quires. But  even  though  it  had  prevailed 
it  would,  I  think,  have  been  impossible 
to  frame  an  order  correct  in  all  its  details 
without  hearing  the  parties  on  any  points 
of  difference  between  them. 

In  conclusion,  I  would  say  that  I  have 
found  it  difficult  to  state  the  case  without 
appearing  to  raise  against  the  promoters 
a  presumption  of  misconduct  amounting 
to  fraud.  But  the  Lord  Chancellor's  ob- 
servations on  Adam  v.  Netohigging  ^  are 
applicable  here.  My  explanation  of  the 
conduct  of  the  promoters  is  that  they 
were  so  confident  of  the  company  being  a 
success  as  to  be  negligent  with  reference 
both  to  the  prospectus  and  the  agreement, 
feeling  sure  that  no  objection  would  ever 

(16)  L.  R.  18  Eq.  621. 


be  taken.  The  directors  of  the  syndicate 
supposed  themselves  to  know  everything 
about  nitrate  and  to  be  able  to  insure 
success  to  the  company.  They  turned 
out  to  be  no  more  infallible  than  many 
other  over-sanguine  promoters  who  have 
preceded  them.  Their  calculations  failed, 
and  they  ought  to  bear  the  consequences 
of  such  failure,  since  they  had  no  right  to 
speculate  at  the  risk  not  of  themselves, 
but  of  the  beneficiaries. 

Collins,  L.J. — Fraud  is  not  alleged  or 
imputed  in  this  case.  The  directors  were 
under  no  legal  incapacity  to  seal  the  con- 
tract of  purchase  by  the  company.  The 
company  came  into  existence  for  the  pur- 
pose of  taking  over  the  property  from  the 
syndicate  at  a  price  already  determined, 
and  by  one  of  its  articles  (57)  the  direc- 
tors of  the  syndicate  were  constituted 
directors  of  the  company,  and  by  article  5- 
they  were  charged  with  the  duty  of  com- 
pleting and  carrying  into  effect  the  agree- 
ment, with  such  modifications,  if  any,  as 
they  should  think  fit.  Salomon  v.  Salomon 
d:  Oo/^  is  a  clear  authority  that  such  an 
arrangement  is  not  void  or  illegal.  There 
is  not  here  any  more  than  there  was  in 
that  case  any  representation,  express  or 
implied,  as  there  was  in  Erlanger  v.  Xem 
Sombrero  PhoapJuUe  Co,,^  that  the  board 
was  independent.  On  the  contrary,  the 
true  fiicts  appear  in  the  articles,  and  are 
stated  in  the  prospectus.  Therefore  no 
claim  to  relief  can  be  based  on  the  fact 
per  86  that  the  directors  were  not  inde- 
pendent. Although  not  independent,  they 
are  legally  appointed  directors,  and  are 
entitled  to  act  as  such.  But  so  far  as  a 
discretion  is  confided  to  them  by  the  con- 
stitution of  the  company,  they  are  bound 
to  exercise  it  honestly  and  with  reason- 
able care.  These  principles  applied  to 
the  facts  of  this  case  will,  I  think,  decide 
both  the  question  of  rescission  as  against 
the  syndicate  and  the  personal  liability  of 
the  directors  to  the  plaintiff  company. 

I  agree  entirely  with  the  conclusions  of 
fisict  drawn  by  Mr.  Justice  Romer  in  this 
case.  When  the  most  important  issue  is 
one  clearly  akin  to  one  of  bonafxiea  great 
weight  is  naturally  given  to  the  opinion 
of  the  Judge  who  has  himself  seen  the 
witnesses  whose  conduct  is  impugned ;  but 
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even  without  this  advantage,  after  the  full 
examination  to  which  the  evidence  has 
been  subjected  before  us,  I  should  un- 
hesitatingly myself  have  arrived  at  the 
same  conclusions.  To  the  extent,  there* 
fore,  to  which  he  has  found  them,  and  no 
further,  I  agree  that  there  were  matters 
in  respect  of  which  the  property  con- 
tracted to  be  sold  did  not  fully  answer  its 
description. 

The  first  question  is  whether  by  reason 
of  these  defects  the  plaintiff  company  can 
claim  rescission  of  the  contract.  I  am 
clearly  of  opinion  that  they  cannot.  The 
plaintiffs  have  been  in  possession  of  and 
working  the  property  sold  from  June  30, 
1894,  until  after  the  heiuring  before  Mr. 
Justice  Romer  in  1898.  The  writ  in  this 
action  was  issued  in  June,  1 89  6.  Without 
considering  for  the  moment  what  has 
been  done  by  the  plaintiffs  since  a  change 
in  the  constitution  of  the  board  gave  the 
dissatisfied  shareholders  a  majority,  it  is 
clear  that  before  that  date  the  defects  in 
question  were  remedied  at  considerable 
expense  by  the  syndicate  at  the  instance 
of  the  plaintiff  company,  represented  by 
its  properly  constituted  board.  Even 
assuming  that  the  directors  of  the  plain- 
tiff company  might  have  thrown  up  the 
contract  on  discovery  of  these  defects,  the 
result  is  that  the  syndicate,  which  is  itself 
a  limited  company,  and  as  such  consti- 
tutes a  different  entity  and  embraces 
members  other  than  the  common  directors, 
has  expended  large  sums  of  money  in 
making  good  the  defects,  and  cannot  be 
restored  to  the  position  in  which  it  would 
have  been  had  the  property  been  then 
thrown  back  on  its  hands.  Under  such 
circumstances  I  think  that  it  is  dear 
that  rescission  could  not  have  been 
claimed  had  the  boards  been  indepen- 
dent. How  fer  are  the  rights  of  the 
parties  affecled  by  the  fact  that  the 
boards  were  not  independents  Though 
not  independent,  they  are  the  persons 
charged,  as  a  term  of  the  plaintiff  com- 
piuiy's  existence,  with  the  duty  of  carrying 
out  the  contract  between  the  two  parties. 
It  seems  to  me  to  follow  from  the  fact 
that  both  are  properly  constituted  com- 
panies, and  that  fraud  is  excluded,  that 
they  are  bound  inter  ae  by  the  acts  intra 
vires  of  their  respective  boards,  and  that 


the  syndicate  is  therefore  not  debarred 
from  insisting  on  its  rights  to  restitutio  in 
integrum^  because  the  directors  of  the 
company  promoted  by  it  are  not  indepen- 
dent. It  is  said  that  in  the  circumstances 
they  could  not  act  without  laying  the 
facts  before  the  shareholders,  even  though 
they  might  honestly  and  reasonably 
believe  that  it  would  not  be  for  the  best 
interest  of  the  shareholders  to  do  so.  But 
to  hold  that  a  discretion,  however  honestly 
and  carefully  exercised  by  its  directors  in 
the  interest  of  the  plaintiff  company,  could 
confer  no  rights  on  the  syndicate  who  had 
changed  their  position  in  consequence, 
would  be  to  withhold  from  the  directors  of 
the  plaintiff  company  the  powers  conferred 
upon  them  as  a  term  of  its  constitution ; 
and  I  cannot  think  that  such  a  limitation 
is  to  be  implied  where  their  dual  capacity 
is  avowed  and  underlies  the  schemes  to 
which  every  member  of  the  company  has 
assented.  In  addition  to  this,  it  seems  to 
me  that  the  acts  done  by  the  plaintiff 
company  since  the  dissatisfied  shareholders 
became  aware  of  the  actual  facts  have  been 
far  in  excess  of  anything  that  has  in  any 
reported  case  been  held  not  to  be  incon- 
sistent with  a  right  to  rescission.  There 
was  no  ^'  inovitablo  necessity,"  as  it  seems 
to  me,  such  as  was  stated  by  Lord  Selbome 
to  exist  in  ErUmger  v.  New  Sombrero 
Phosphate  Co,,^  obliging  them  to  continue 
to  work  and  exhaust  the  property  as  they 
have  done  in  getting  out  and  disposing  of 
such  large  quantities  of  nitrate  at  the  low 
prices  then  prevailing.  This  seems  to  me 
a  very  different  thing  from  merely  "  keep- 
ing the  concern  going,''  which  is  all  Lord 
Selborne  refers  to,  and  I  agree  with  the 
observations  which  Mr.  Justice  Bomer 
has  made  on  this  part  of  the  case. 

In  my  judgment,  the  water  difficulty 
has  been  greatly  exaggerated  by  the 
plaintiffs.  I  think  the  defendants  had, 
in  fact,  found  a  suflScient  source  of  w&to* 
for  all  possible  needs  of  the  oficina,  and 
had  connected  it  therewith  by  an  adequate 
system  of  pipes,  with  the  necessary  pumps ; 
and  I  think  the  failure  and  intermittent 
character  of  the  supply  after  June  30 
was  largely  due  to  temporary  causes  and 
to  bad  management  of  the  pumps  and 
wells ;  and  though  a  large  sum  was  spent 
by  the  syndicate  in  remedying  it,  I  think 
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the  greater  part  of  this  expense  might 
have  heen  saved  had  the  management 
been  more  skilful.  It  is  a  remarkable 
&et  that  this  ground  of  complaint  was 
not  even  mentioned  in  the  report  of  the 
dissentient  directors,  and  first  took  shape 
afber  the  case  had  got  into  the  hands  of 
counsel.  The  defect,  such  as  it  was,  was 
capable  of  remedy,  and  was,  in  fact,  com- 
pletely remedied ;  and,  even  if  it  formed 
an  adequate  ground  of  rescission,  I  do  not 
think  it  created  such  an  emergency  as  the 
directors  were  debarred  from  dealing  with 
on  their  own  responsibility  without  taking 
counsel  with  the  shareholders. 

The  like  observation  applies  still  more 
strongly  to  the  case  of  the  maquina.  For 
the  reasons  I  have  already  given,  I  think 
there  was  no  incapacity  in  the  directors 
by  reason  of  their  dual  relation  to  guide 
their  conduct  by  the  plain  rules  of  com- 
mon sense,  as  business  men  managing  a 
commercial  undertaking ;  and  I  think, 
when  the  right  of  such  companies  to 
exist  and  carry  out  the  purpose  of  their 
creation  according  to  the  conditions  of 
their  constitution  is  admitted,  it  would  be 
unwise  to  lay  down  a  standard  of  duty 
which  would  make  it  a  practical  impos- 
sibility to  manage  the  undertaking  upon 
ordinary  business  lines.  The  fact  that 
there  are  conflicting  interests  is,  of  course, 
a  most  important  factor  in  forming  a 
judgment  whether  they  acted  honestly  and 
with  due  care  in  any  given  case ;  but  it 
does  not  destroy  their  power  of  acting  on 
their  own  responsibility  without  consult- 
ing the  shareholders,  or  make  their  acts 
▼oidable  at  the  instance  of  the  company. 

It  being  impossible,  therefore,  to  grant 
rescission  against  the  syndicate,  it  remains 
to  consider  the  question  of  the  liability 
of  the  directors.  Applying  the  principles 
above  stated,  we  have  to  deal  with  a 
company  legally  constituted  with  a  board, 
who,  by  the  articles,  can  bind  the  com- 
pany by  acts  done  within  their  powers, 
although  they  are  not  independent. 
These  are  the  directors  by  whose  acts  the 
company  and  every  member  thereof  have 
agreed  to  be  bound.  It  seems  to  me  that 
such  directors  were  fixed  with  the  duty  of 
exercising  their  discretion  within  the 
defined  limits  honestly  and  with  reason- 
able care  when  they  sealed  the  contract. 


It  is  said  they  ought  to  have  made  further 
investigations  before  doing  so.  I  think 
the  tpue  question  is.  Having  regard  to 
their  knowledge  and  information,  did 
they  act  fairly  and  with  reasonable  care 
in  not  making  further  investigations? 
Dishonesty,  as  I  have  said,  is  not  sug- 
gested, and  I  am  satisfied  that  they,  did 
reasonably  believe  that  they  had  quite 
sufficient  information  to  justify  them  in 
the  interest  of  the  plaintiff  company  in 
sealing  the  contract.  But  it  is  said, 
Having  signed  the  contract,  they  ought  to 
have  rescinded  it  as  soon  as  they  learnt 
the  facts  as  to  the  water  and  the  maquina. 
Here,  again,  I  think  their  conduct  is  to 
be  tried  by  the  same  standard ;  and  the 
question  to  be  answered  is,  Did  they 
honestly,  and  exercising  reasonable  care, 
come  to  the  conclusion  that  it  would  be 
wise  in  the  interest  of  the  company  to 
hold  to  the  contract  and  insist  upon  the 
representations  being  made  good  ?  I  can- 
not doubt  that  they  thought,  and  had 
good  grounds  for  thinking,  that  they  were 
acting  in  the  best  interests  of  the  com- 
pany in  doing  as  they  did.  I  do  not 
refer  to  the  facts,  which  are  fully  stated  on 
this  part  of  the  case  by  Mr.  Justice 
Bomer,  with  whose  observations  upon 
them  I  entirely  agree.  I  think  also, 
even  if  there  was  a  breach  of  duty  on 
their  part  in  not  consulting  the  share- 
holders, counsel  was  right  in  contending 
that  no  damages  other  than  nominal  could 
be  recovered. 

As  regards  the  other  points  raised  on 
the  appeal,  I  desire  to  adopt  the  conclu- 
sions and  reasons  of  Mr.  Justice  Homer, 
in  whose  opinion  on  the  whole  case  I 
thoroughly  concur. 


Solicitors— Slaughter  &  Hay,  for  appellant  com- 
pany; Badd,  Johnsons  &  Jecks,  for  defen- 
dants other  than  Ck)lonel  North's  ezecators  y 
Slant  &  Co.,  for  Colonel  North's  execntors. 

[fleported  hyA,J.  Spencer^  Etq.^ 
-  Barritter-at'ZafV, 
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1899. 
July  24. 

Company —  Winding-up — Contributory 
— Fully  Paid  Shares — Filed  Contract — 
Statement  of  Consideration — Sufficiency — 
Companies  Act,  1867  (30  <£r  31  Vict. 
c.  131),  s.  25. 

An  agreement  in  writing  was  Tnade  and 
JU/ed  under  section  25  of  the  Companies 
Act,  IS67,  w?iereby  a  company  agreed  to  allot 
to  vendors  to  the  company  22,500  fuUy  paid 
shares  of  lOs.  each,  and  certain  other  shares 
of  lOs.  each  upon  eaclh  of  which  Ss.  was  to 
be  deemed  to  have  been  paid  ;  and  the  vendors 
agreed  to  give  to  the  company  possession 
of  '*  <Atf  premises  more  particularly  men- 
tioned^* in  a  previous  unfiled  agreement 
Subseqttenily  another  agreement  was  fled 
whereby,  in  consideration  of  the  vendors 
agreeing  to  give  the  company  immedictte 
possession  of  "the  lands  and  premises 
situate  inthe  mining  district  of  Millwood,  in 
Cape  Colony,  .  .  .  more  particularly  rnen- 
turned  and  referred  to  in  "  the  unfiled 
agreement,  tJie  company  agreed  to  aUot  to 
the  vendors  22,500  fully  paid  shares  of 
lOtf.  ea^ih.  This  agreement  made  no  Tnen- 
tion  of  the  shares  upon  each  of  which  Ss, 
was  to  be  deemed  paid: — Held,  in  the 
winding-up  of  the  company,  that  the  agree- 
ments  filed  were  sufficient  under  section  25 
to  enable  the  22,500  shares  allotted  in  pur- 
suance thereof  to  be  treated  as  fully  paid, 
for  the  later  agreement  sufficiently  sheu)ed 
the  consideration  which  the  s^tareholder  was 
to  give  for  the  fully  paid  shares,  and  it  did 
not  signify  that  it  omitted  to  state  that 
there  tvere  also  other  shares  passing  for  the 
same  consideration. 

Decision  of  Wright,  J.  (ante^  p.  216  ; 
[.1899]  1  Ch.  414),  affirmed. 

Appeal  from  decision  of  Wright,  J. 
(reported  anU,  p.  215;  [1899]  1  Ch. 
414). 

This  was  a  summons  in  the  winding-up 

of  the  above  compj^ny  by  H.  W.  Markham 

and  W.  S.  Darter,  merchants  trading  at 

Cape  Colony,  who  had  been  placed  by  the 

iquidator  of  the  company  on  the  list  of 


contributories  in  respect  of  1,406  shares, 
that  they  might  be  reinstated  in  the 
register  of  shareholders  as  fully  paid 
shareholders,  on  the  ground  that  a  suffi- 
cient contract  had  been  filed  under  sec- 
tion 25  of  the  Companies  Act,  1867,  to 
entitle  them  to  hold  the  shares  as  fully 
paid. 

The  shares  in  question  formed  part  of 
22,500  shares  which  had  been  allotted  on 
January  2,  1895,  as  fully  paid,  to  the 
nominees  of  the  Homtini  Hydraulic 
Mines  Syndicate,  the  vendors  to  the  com- 
pany. Messrs.  Markham  and  Darter  had 
an  interest  in  certain  property  in  South 
Africa,  and  authorised  one  Osborne  to  sell 
the  property  either  for  cash  or  for  fully 
paid  shares  in  a  company  to  be  formed  to 
take  it  over.  Osborne  formed  the  Homtini 
Hydraulic  Mines  Syndicate  for  the  pur- 
pose of  taking  over  the  property  and  re- 
selling it  at  a  greatly  enhanced  price  to  a 
trustee  for  the  company  which  was  after- 
wards formed  and  was  now  in  liquidation. 

An  agreement  in  writing  dated  De- 
cember 6,  1894,  was  made  between  the 
Homtini  Syndicate,  the  vendora,  and  one 
Harris,  as  trustee  of  the  then  intended 
company,  whereby  it  was  agreed  : 

"1.  The  vendors  shall  sell  and  the  in- 
tended company  shall  purchase  all  the 
estate,  right,  title,  and  interest  of  the  ven- 
dors of  and  in  the  premises  known  as  Mill- 
wood, in  the  Cape  Colony  of  South  Africa^ 
consisting  of  206^  acres  or  thereabouts, 
known  as  claims  Nos.  2577  to  2596,  and 
50  alluvial  claims,  situated  within  the  pro- 
specting area  defined  by  resolution  of 
Parliament  dated  9th  and  13th  August, 
1888,  free  of  licence  fees,  subject  to  the 
provisions  of  the  said  resolution,  and  to 
such  of  the  regulations  in  force  in  the 
Millwood  mining  area  as  are  not  incon- 
sistent therewith,  together  with  the  right 
to  lead  water  from  the  Homtini  river,  also 
with  all  plant  and  mills,  stamps,  out- 
houses, machinery,  and  other  property 
belonging  to  the  vendors  on  the  said 
premises. 

"  2.  As  the  consideration  for  the  sale> 
the  said  Henry  Harris,  as  trustee  for  the 
said  intended  company,  shall,  on  or 
before  the  15th  day  of  December  inst, 
allot  to  the  vendors,  or  as  they  may 
direct,  22,500  fully  paid  shares  of  1(^- 
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each  in  the  said  intended  company,  to  be 
numbered  8  to  22,507,  both  inclasive, 
and  shall  also  allot  to  the  vendors,  or  as 
they  may  du-ect,  277,493  shares  of  10*. 
each  in  the  said  intended  company,  to  be 
numbered  22,508  to  300,000,  both  inclu- 
sive, upon  each  of  which  said  277,493 
shares  the  sum  of  8*.  shall  be  deemed  to 
have  been  paid." 

This  agreement  was  not  filed  with  the 
Registrar  of  Joint- Stock  Companies. 

The  company  was  formed,  and  before 
the  issue  of  the  shares  in  question  two 
contracts  were  filed  with  the  Registrar  of 
Joint-Stock  Companies. 

The  first  of  these  was  dated  December 
12,  1894,  and  was  made  between  the 
Homtini  Syndicate  as  vendors,  and  the 
company ;  and  it  provided  for  the  allot- 
ment to  the  vendors  or  their  nominees 
of  22,500  fully  paid  shares  of  10«.  each, 
and  277,493  shares  of  10*.  each,  to  be 
treated  as  paid  to  the  extent  of  Ss., 
"as  mentioned  in  an  agreement  dated 
December  6,  1894,"  and  it  proceeded  as 
follows:  "In  consideration  of  the  allot- 
ment of  such  shares  as  aforesaid,  the 
vendors  will  forthwith  thereafter  give  to 
the  company  possession  of  the  premises 
more  particularly  mentioned  in  the  said 
a^eement.  In  all  other  respects  the  said 
agreement  is  hereby  confirmed." 

The  second  filed  contract  was  dated 
December  19,  1894,  and  was  made  be- 
tween the  company  and  the  Homtini 
Syndicate,  and,  so  far  as  material,  it  was 
as  follows  :  ''In  consideration  of  the  .  .  . 
syndicate  agreeing  to  give  the  .  .  .  com- 
pany immediate  possession  of  the  lands 
and  premises  situate  in  the  mining  district 
of  Millwood,  in  Cape  Colony  of  South 
Africa,  more  particularly  mentioned  and 
referred  to  in  an  agreement  dated 
December  6,  1894,  made  between  the  .  .  . 
syndicate  of  the  one  part  and  Henry 
Harris  as  trustee  for  the  .  .  .  company 
of  the  other  part,  the  said  .  .  .  company 
fihall  forthwith  allot  to  the  said  •  .  .  syn- 
dicate, or  to  their  nominee  or  nominees, 
22,500  fully  paid  shares  of  10«.  each  in 
the  said  •  .  •  company  to  be  numbered  8 
to  22,507,  both  inclusive,  and  for  all  pur- 
poses the  said  shares  shall  be  deemed  fully 
paid  shares  in  the  said  company."  An- 
other clause  provided  for  the  transfer  of 


certain  water  rights  by  the  syndicate  to 
the  company.  This  contract  made  no 
mention  of  the  227,493  shares  upon  each 
of  which  Sa,  was  to  be  deemed  paid. 

Wright,  J.,  held  that  the  liquidator 
was  not  estopped  in  the  winding-up  of  the 
company  from  denying  the  sufficiency  of 
the  filed  contract,  but  that  the  contract 
filed  constituted  a  sufficient  compliance 
with  section  25  of  the  Companies  Act, 
1867,  and  that  the  shares  in  question 
must  therefore  be  treated  as  fully  paid. 

The  liquidator  appealed. 

The  question  as  to  estoppel  was  not 
dealt  with  by  the  Court  of  Appeal. 


Jenkins,  Q.C,  and  Quin,  for  the  appel- 
lant.— The  case  falls  within  Karaskhoma 
Exploring  and  Prospecting  Syndicate,  In 
re  ri897V  fl-Jid  ^ot  within  S,  Frost  dh  Co.,  In 
re  [1899].^  The  contract  of  December  12, 
1894,  does  not  sufficiently  shew  the  con- 
sideration for  the  issue  of  the  shares  as 
fully  paid.  Section  25  of  the  Companies 
Act,  1867,  is  intended  to  protect  the 
public^  and  it  is  necessary  that  the  whole 
contract  should  be  filed,  otherwise  the 
shares  are  to  be  held  subject  to  the  pay- 
ment of  the  whole  amount  thereof  in  cash. 
The  agreement  of  December  19  says 
nothing  about  the  277,493  shares  which 
were  to  be  treated  as  paid  to  the  extent  of 
Ss.f  and  which  were  in  fact  part  of  the 
consideration  given  by  the  company  to  the 
vendors.  Any  one  looking  at  the  filed 
agreements  of  December  12  and 
December  19  would  be  unable  to  under- 
stand what  the  real  contract  was.  The 
agreement  of  December  19  is  misleading. 
The  two  contracts  were  not  one  and  can- 
not be  treated  as  one.  The  question 
whether  a  proper  contract  has  been  filed 
under  section  25  is  not  the  same  question 
as  arises  under  the  Statute  of  Frauds, 
under  which  a  memorandum  of  the  agree- 
ment is  sufficient — N'ew  Eherhardt  Co,j 
In  re;  Menzies,  ex  parte  [i889].^  The 
true  terms  of  the  contract  are  not  to  be 
found  in  either  of  the  filed  agreements. 

BvMey^  Q,C.,  and  Rowden,  Q,C,f  for 
the  respondents,  were  not  called  upon. 

(1)  66  L.  J.  Ch.  676 ;  [1897]  2  Ch.  451. 


(2)  Ante,  p.  644. 

(3)  69  L.  J.  Ch.  73 ; 


43  Ch.  D.  118. 
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LiNDLEY,  M.R. — I  do  not  think  that 
there  is  any  real  difficulty  about  this  case. 
We  have  looked  at  section  25  of  the 
Companies  Act,  1867,  a^ain,  which  I 
suppose  will  give  rise  to  controversy  so 
long  as  it  lasts.  But  the  first  thing  to 
bear  in  mind  is  that  it  is  one  of  a  group 
of  sections  relating  to  calls  on  shares.  A 
shareholder  says,  "  I  am  the  holder  of  so 
many  shares  in  a  limited  company ;  I  am 
not  going  to  pay  up  in  cash."  He  cannot 
say  that  except  subject  to  the  25th  sec- 
tion.  The  25th  section  says  distinctly 
that  he  must  pay  in  cash  unless  there  is  an 
agreement  between  him  and  the  company 
that  he  is  to  pay  in  some  other  way ;  and 
the  25th  section  says  that  the  agreement 
must  shew  (that  is  the  substance  of  it) 
what  he  is  going  to  pay  instead  of  cash. 
To  my  mind,  it  is  to  pursue  the  wrong 
enquiry  to  ask  what  the  company  is  going 
to  give  to  the  shareholder.  That  is  not 
the  question.  The  question  is,  what  is 
the  shareholder  going  to  give  to  the  com- 
pany ?  Cash  is  what  he  is  bound  to  give 
prima  facie.  If  he  is  not  going  to  give 
cash,  what  is  he  going  to  give  ?  Is  there 
any  agreement  in  writing  to  shew  what  he 
is  to  give  ? 

Now  when  we  come  to  look  at  this  case 
it  appears  to  me  that  the  second  filed 
document  shews  plainly  enough  what  the 
shareholder  here  is  going  to  give  instead 
of  cash.  If  he  is  not  going  to  pay  cash, 
that  document,  to  my  mind,  if  it  stood 
alone,  would  be  a  clear  agreement  between 
him  and  the  company  complying  with  the 
25th  section,  to  the  effect  that  the  com- 
pany and  he  had  agreed  that  he  is  not  to 
give  cash,  but  he  is  to  give  this  property 
in  South  Africa.  If  you  look  at  it  from 
his  point  of  view,  that  satisfies  the  statute. 
If  you  look  at  it  from  the  liquidator's 
point  of  view,  he  says,  "  Oh,  but  you  are 
not  going  to  give  this  property  for  these 
shares,  because  you  are  going  to  receive 
something  else.  That  is  not  the  whole 
consideration.  There  is  a  consideration  of 
other  shares — these  8«.  paid-up  shares — 
which  is  not  alluded  to."  That  is  true  if 
you  take  that  view;  but  one  must  go  back 
and  look  at  and  consider  the  other  regis- 
tered contract,  which  is  defective  only 
because  the  property  to  be  taken  is  not 
sufficiently  defined.    If  you  look  at  the  two 


documents  you  find  that  the  property  to  be 
taken  is  sufficiently  defined  by  the  contract 
in  writing,  which  contract  is  registered. 
From  that  point  of  view  there  are  two 
pieces  of  paper  and  not  one,  but  from  them 
you  arrive  at  the  fact,  which  you  have  to 
find  on  the  registered  document  in  writing, 
that  the  shareholder  is  not  to  pay  in  cash, 
but  is  to  pay  in  something  else,  and  that 
something  else  is  property.  That  ap- 
pears to  me  to  be  amply  sufficient.  I 
do  not  say  whether  the  first  filed  contract 
would  alone  be  enough  or  not — it  is  a 
little  on  the  line,  but  I  say  nothing  about 
that.  To  my  mind,  the  second  contract, 
or,  if  you  prefer  it,  the  two  together,  make 
the  case  sufficiently  clear  and  plain,  and  I 
think  the  learned  Judge  is  right. 

Sir  F.  H.  Jeune. — I  agree;  and  I 
think  that  this  case  is  perfectly  clear 
when  it  is  considered  what  the  object  and 
language  of  section  25  are.  It  seems  to 
be  perfectly  clear  that  the  object  of  that 
section  is  that  it  should  be  shewn  and 
made  public  what  shares  are  not  to  be 
taken  as  liable  to  be  paid  for  in  full  in 
cash.  That  has  to  be  shewn  by  a  con- 
tract, and  a  contract  determining  it  other- 
wise—determining, that  is  to  say,  that 
something  else  is  to  be  given  or  has  been 
given  for  them.  It  is  necessary,  inas- 
much as  it  is  provided  that  there  should 
be  a  contract,  that  it  should  be  shewn 
what  the  consideration  is;  that  is  sub- 
stantially what  was  held  in  the  Karask- 
homa  Exploring  arid  Prospecting  Syndi- 
cate^ In  re  * ;  it  is  not  necessary  that  it 
should  be  shewn  in  detail,  because, 
although  some  part  of  the  argument  ad- 
dressed t>o  us  appears  to  be  bused  on  this 
ground,  it  is  not  the  object  of  that  section 
to  determine  whether  the  company  made 
a  good  bargain  or  not.  The  object  is  to 
shew  by  means  of  a  contract  what  shares 
are  not  to  be  taken  as  liable  to  be  paid 
for  in  cash ;  and  of  course,  being  a  con- 
tract, it  is  necessary  to  shew  what  the 
nature  of  the  consideration  is,  but  not 
more  than  that. 

Now  in  this  case  it  is  quite  clear,  upon 
these  documents,  that  the  22,500  shares 
are  to  be  taken,  not  as  having  been  paid 
for  in  fall  in  cash,  but  as  shares  for  which 
another  consideration    has    been    given. 
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What  that  other  consideration  is  is 
abundantly  clear,  not  in  detail,  but  it  is 
clear  that  it  is  lands  and  properties,  and 
so  on,  in  South  Africa.  It  is  quite  true 
that  in  order  to  obtain  that  information 
you  may  have  to  look  at  both  contracts ; 
that  may  be  so.  And  it  might  be,  if 
anybody  looked  at  these  two  contracts, 
he  might  find  himself  in  some  little  diifi- 
culty  in  ascertaining  what  the  exact 
result  of  them  was.  But  what  would  be 
the  only  doubt )  The  only  doubt  could 
be  whether  the  22,500  fully  paid  shares 
were  the  only  shares  which  were  to  be 
taken  as  shares  which  were  not  to  be  paid 
for  in  full  in  cash.  He  might  have  a 
doubt  whether  or  no  those  were  the  only 
shares  in  that  condition;  but  he  could 
have  no  doubt  about  two  things — first, 
that  the  22,500  shares  were  shares  for 
which  cash  in  full  had  not  to  be  paid ; 
and  secondly,  that  the  reason  for  that 
was  because  there  was  a  contract  which 
determined  within  the  meaning  of  the 
section  that  for  those  shares,  not  cash, 
but  properties  in  South  Africa,  had  been 
given.  That  appears  to  me  to  satisfy  the 
meaning  of  the  section  with  regard  to  these 
22,500  shares.  That  is  the  whole  ques- 
tion, and  that,  to  my  mind,  has  been 
decided. 

KouEB,  L.J. — I  agree.  The  agreement 
of  December  19,  1894,  in  my  opinion,  was 
a  full  contract,  a  sufficient  contract,  and  a 
truthful  contract.  You  have  to  bear  in 
mind,  as  has  been  pointed  out  by  my 
Ix>rds,  what  the  object  of  the  contract  is. 
It  is  to  be  a  contract  with  regard  to  the 
shares.  It  states  the  purpose,  it  states 
the  shares,  and  it  states  the  consideration 
for  the  shares  in  the  only  way  in  which  it 
could  be  stated.  We  have  not  here  to 
deal  with  the  question  whether  you 
ought  to  file  a  contract  for  the  sale  of  the 
premises  contracted  to  be  sold  by  the 
vendors  to  the  company.  That  has 
nothing  to  do  with  this  case.  As  I  have 
pointed/  out,  the  present  contract  is  com- 
plete in  every  respect ;  the  consideration 
is  sufficiently:  stated,  and  truthfully  stated  ; 
and  the  suggestion  that  there  was  any- 
thing, fraudulent  because  this  contract  did 
not  also  state  that  there  were  other  shares 
covered  by  the  same  consideration  passing 


to  the  company  is,  to  my  mind,  wholly 
unfounded. 


Solicitors — Clayton,  Sons  &  Fargus,  for  appel- 
lant; Bird  &  Eldridges,  for  respondents. 

[Reported  hy  A.  J.  Spencer^  Esq.^ 
JBarrister-at'ZaTv. 


Kekewjch,  J. ") 

1899.         t 

July  26,  27.   ) 


thomson    v,    clanmorbis 
(lord). 


Statute  of  Limitations — Untrue  State- 
ments in  ProspectiM — Shareholder's  Action 
for  Compensation — Directors  LiahUUy  Act^ 
1890  (53  <i&  54  Vict.  c.  64),  s.  S^CivU 
Procedure  Act,  1833  (3  cC'4  WiU.  4.  c.  42), 
s.  3. 

Tlie  Directors  LiabUity  Act,  1890,  gives 
compensation  to  stthscribers  for  shares  in  a 
compomy  for  the  loss  or  damage  they  mjay 
have  sfustained  by  reason  of  any  untrue 
statement  in  t/ie  prospectus  of  the  company. 

An  action  brouglU  under  that  statute  is 
not  subject  to  the  limitation  imposed  by 
section  3  of  the  Civil  Procedure  Act,  1833, 
because  the  latter  statute  applies  to  actions 
for  damages  or  sums  of  money  in  the 
nature  of  penalty  and  not  to  actions  for 
compensation  for  loss, 

A  shareholder's  caiise  of  action  against 
the  directors  under  the  Directors  Liability 
Act,  1890,  arises  when  the  Taovsy  is  paid 
for  the  shares^  and  not  when  the  liability  to 
pay  is  incurred. 

Trial  of  action  with  witnesses. 

The  plaintiff,  a  shareholder  in  the 
British  Goldfields  of  West  Africa,  Lim., 
a  company  in  liquidation,  claimed  com- 
pensation from  the  defendants,  the  direc- 
tors pf  the  company,  and  Sir  Alfred  Kirby, 
its  promoter,  under  the  Directors  Lia- 
bility Act,  1890,  on  the  ground  of  alleged 
untrue  statements  made  in  the  prospectus 
of  the  company. 

The  statement  of  claim  alleged  as  follows : 
On    August    22,    1895,  the    defendants 
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Thomson  r.  Clanmorris  (Lord). 

issued  a  prospectus,  with  a  map,  inviting 
applications  for  shares.  It  stated  (a)  that 
the  company  had  been  formed  to  acquire 
and  work  valuable  concessions  for  gold, 
timber,  &c.,  in  the  district  of  Appolonia 
in  the  Gold  Coast  Colony,  of  about  7,000 
square  miles  in  extent ;  (6)  that  the  pro- 
perties comprised  in  the  concessions  were 
situate  within  the  British  Protectorate; 
{c)  that  the  concessions  included  the  whole 
of  the  lands  indicated  in  the  map  as 
belonging  to  the  company ;  (d)  that  the 
vendors,  the  British  West  Africa  Syndi- 
cate, Lim.,  were  the  promoters  of  the 
company,  and  had  fixed  the  purchase- 
money,  and  in  so  doing  had  shewn  great 
faith  in  the  prospects  of  the  company; 
and  (e)  that  the  Colonial  Office  List  stated 
that  yellow  fever  was  unknown. 

The  plaintiff,  on  the  faith  of  these  state- 
ments, applied  for  100  ]L  shares  in  the 
company  on  August  28,  1895,  and  the 
shares  were  duly  allotted  to  him  on 
August  29,  1895.  The  final  instalment 
of  25^.  due  on  the  shares  was  paid  in 
December,  1898,  making  the  sum  of  lOOl, 
paid  in  all. 

The  plaintiff  issued  the  writ  in  this 
action  on  December  9,  1898,  denying  the 
accuracy  of  the  statements  contained  in 
the  prospectus,  and  claiming  the  return  of 
the  100^.  paid  by  him  for  the  shares. 

The  defendants,  the  directors,  denied 
the  plaintiff's  allegations,  and  pleaded  that 
the  statement  of  claim  disclosed  no  cause 
of  action  against  them,  no  fraud  being 
alleged.  They  also  contended  that  with 
regard  to  the  statements  in  the  prospectus 
they  came  within  the  terms  of  section  3 
(a),  (6),  and  (c)  of  the  Directors  Liability 
Act,  1890,  and  were  therefore  absolved 
from  liability.  As  a  further  defence,  they 
pleaded  that,  as  the  action  was  not  com- 
menced within  two  years  of  the  time  when 
the  plaintiff's  cause  of  action  arose,  his 
olaim  was  barred  by  the  Civil  Procedure 
Act,  1833  (3  &  4  Will.  4.  c.  42),  s.  3.^ 

(I)  Section  3  of  the  Civil  Procedure  Act, 
1823,  provides  as  follows :  "  That  all  actions  for 
.  .  .  penalties,  damages,  or  sums  of  money 
given  to  the  party  grieved,  by  any  statute  now 
or  hereafter  to  be  in  force,  .  .  .  shall  be  com- 
menced and  sued  .  .  .  within  two  years  after 
the  cause  of  such  acUons  or  suits,  bat  not 
after." 


Eenshaw,  Q.C,  and  George  Henderson^ 
for  the  plainti6r. — ^The  claim  is  for  com- 
pensation for  loss  or  damages  sustained 
through  untrue  statements  in  the  prospec- 
tus. The  plaintiff's  personal  right  of 
action  is  not  barred  by  the  Statute  of 
Limitations,  which  applies  only  to  per- 
sonal actions  for  recovery  of  damages  by 
way  of  penalty  or  punishment — see 
Saunders  y.Wiel  [1892],^  for  the  use  of 
the  phrase  "  by  way  of  penalty."  The 
statute  applies  only  to  actions  by  common 
informers  or  quia  timet  actions.  Saunders 
on  Pleading  and  Evidence  (2nd  ed.),  vol.  2, 
p.  1,022,  says,  "  Debt  is  the  most  frequent 
remedy  on  statutes,  either  at  the  suit  of 
the  party  grieved,  or  of  a  common  in- 
former. It  is  frequently  given  to  the  party 
grieved,  by  the  express  words  of  the  Act." 
JDarhy  and  Bosanquet's  Statutes  of  Limita- 
tions (2nd  ed.),  p,  511,  et  seq.j  shew  that 
the  time  limits  prescribed  by  section  3  of 
the  Act  of  1833  only  apply  to  cases  where 
the  Crown  is  suing.  I)i/er  v.  Best  [l866]  ' 
decided  that  it  also  applies  to  a  common 
informer  suin^  on  his  own  behalf.  Robin- 
son v.  Curry  [l89l]  *  covers  this  case.  It 
decided  that  an  action  under  the  Gold- 
smiths Act  (7  &  8  Vict.  c.  22),  s.  3,  was 
not  an  action  by  a  "  party  grieved  "  with- 
in section  3  of  the  Act  of  1833,  and  con- 
sequently could  be  brought  more  than 
two  years  after  the  cause  of  action  accrued. 
The  Statute  of  Limitations  ought  not  to 
be  extended  to  cases  of  compensation 
under  the  Directors  Liability  Act,  1890. 

Supposing  the  plaintiff's  contention  is 
wrong,  the  right  of  action  accrued  not 
from  the  time  of  the  application  for  shares, 
but  >  from  the  time  of  payment  in  full 
which  was  December,  1898,  and  therefore 
the  limit  of  time  has  not  run. 

Warmington,  Q.C.,  and  T.  WUlesCMUy, 
for  the  defendant  Wilson. — ^This  is  an  ac- 
tion for  damages,  and  comes  within  the 
Act  of  1833,  which  is  a  good  defence  to 
the  action.  That  Act  applies  to  actions 
for  damages  or  compensation  under  any 
subsequent  Act,  and  therefore  to  actions 
under  the  Directors  Liability  Act,  1890. 

Warrington,  Q.O.,  and  T.  WiUes  Ghiityy 

(2)  61  L.  J.  Q.B.  597  ;  [1892]  2  Q.B.  321. 
(H)  .^6  L.  J.  Ex.  105;  L.  R.  1  Ex.  152. 
(4)  50  L.  J.  Q.B.  CGJ  j  7  Q.B.  D.  465. 
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Thomson  v.  Clanmobris  (Lord). 

for  the  defendants  Lord  Clanmorris  and 
Colonel  Bravo. 

The  defendant  Mackenzie  in  person. 

RenehaWj  Q.C.,in.  reply. — ^This  is  not  a 
penal  action.  The  policy  of  the  Legisla- 
ture always  was  to  limit  the  time  for 
bringing  an  action  for  penalties,  but  the 
Act  of  1890  was  not  intended  to  punish 
for  wrongdoing,  but  to  give  a  party 
grieved  a  right  to  compensation. 

Kekkwich,  J.,  came  to  the  conclu- 
sion that  on  the  evidence  the  whole  of 
the  concessions  did  not  fall  within  the 
British  Protectorate,  and  this  he  re- 
garded as  a  matter  of  great  importance  to 
intending  investors.  He  thought  the 
directors  could  not,  and  therefore  did  not, 
believe  that  they  were  all  within  the 
British  Protectorate.  As  to  the  area  of 
seven  thousand  square  miles,  his  Lordship 
came  to  the  conclusion  that  the  conces- 
sions did  not  cover  nearly  so  large  an  area, 
and  the  statement  that  they  did  was  an 
extravagant  and  therefore  fraudulent 
statement.  As  to  the  other  allegations  in 
the  statement  of  claim,  his  Lordship  did 
not  consider  the  statements  to  be  proved 
to  be  fiaJse  to  the  knowledge  of  the 
directors,  even  if  they  were  proved  at 
all.  His  Lordship  then  continued  :  Then 
domes  this  point  of  law,  which  I  hoped 
was  not  a  new  point.  The  Act  of  1890 
gays  that  every  person  who  is  a  director, 
4&C.,  including  a  promoter,  and  every  pro- 
moter, and  so  on,  shall  be  liable  to  pay 
compensation  to  all  persons  who  shall 
subscribe  for  any  shares,  and  so  on,  for 
the  loss  or  damage  they  may  have  sus- 
tained. 

Now,  observe  he  is  not  given  a  right 
of  action  for  damages,  but  is  to  have  com- 
pensation, something  which  will  give  him 
back  what  he  has  lost  by  reason  of  the 
prospectus  of  which  he  complains.  That 
is  the  Act.  Then  it  is  said  under  sec- 
tion 3  of  the  Civil  Procedure  Act,  1833, 
he  must  bring  his  action  within  two  years, 
not  because  this  is  an  action  for  a  penalty, 
nor,  as  I  think,  for  damages,  although 
that  is  arguable,  but  for  a  sum  of  money 
"  given  to  the  party  grieved,  by  a  statute 
hereafter  to  be  in  force  " — that  is,  in  force 
after  the  date  of  the  Act  of  1833 ;  and  the 
Vol.  G8.— Chaxc. 


question  is  whether  this  is  an  action  of 
that  character.  Now  it  is  to  be  observed 
section  3  is  not  confined  to  actions  of 
that  character  at  all.  It  is  a  section 
which  deals  with  actions  of  different 
kinds,  such  as  actions  of  debt  for  rent, 
actions  of  debt  or  scire  facias  upon  recog- 
nisance, and  so  on.  They  are  grouped 
together,  the  others  having  different 
limitations;  but  these  particular  actions 
are  intended  to  be  brought  withip  two 
years.  As  counsel  for  the  plaintiff  pointed 
out  in  reply,  it  has  been  the  policy  of  the 
Legislature  to  limit  actions  for  penalties, 
using  a  large  word,  to  a  very  short  period, 
enacting  that  they  must  be  brought 
within  a  very  much  shorter  period  than 
that  which  is  limited  for  actions  of  debt, 
actions  of  covenant,  and  so  forth ;  and 
therefore  one  might  expect  historically  to 
find  that  actions  of  this  kind  are  to  be 
brought  within  a  short  period.  In  the 
first  place,  though  the  words  "sums  of 
money  given  to  the  party  grieved  "  occur 
there,  it  is  connected  with  actions  for 
penalties,  damages,  or  sums  of  money 
given  to  the  party  grieved.  It  points  to 
actions  for  penalties,  and  I  tliink  the  true 
construction  is  that  it  means  damages  or 
sums  of  money  which  are  of  the  nature  of 
penalties,  not  sums  of  money  such  as  we 
are  dealing  with  here  as  compensation  for . 
loss  suffered  by  means  of  subscriptions  to 
shares  induced  by  a  fraudulent  prospectus.  * 
But,  besides  that,  it  seems  to  me  1  ought 
not,  unless  the  words  of  the  statute  are 
clearly  such  as  to  compel  me,  to  hold  that 
the  Legislature  of  1890,  giving  a  new 
remedy  to  a  new  class  of  persons  created 
as  it  were  for  this  very  purpose,  intended 
at  the  same  time,  without  any  expression 
of  it  at  all,  to  say  that  those  actions  should 
be  brought  within  a  special  limited  period , 
subject  to  a  special  Statute  of  Limitations. 
I  looked  at  Robinson  v.  Curry^^  but, 
though  there  is  a  good  deal  about  the 
party  grieved,  it  does  not  really  touch  the 
exact  point  with  which  I  now  have  to 
deal.  I  do,  however,  find  that  the  learned 
Judges  in  the  Court  of  Appeal  who  heard 
that  case  all  of  them  referred  to  penalties 
throughout  as  if  they  regarded  the  statute 
as  dealing  with  only  penalties  or  damages 
in  the  nature  of  penalties.  That  seems  to 
3E 
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me  to  be  the  right  construction.  I  hold, 
therefore,  that  that  is  no  defence  to  the 
action. 

But  as  the  case  may  go  further,  I  think 
I  ought  to  deal  with  one  other  point.  If 
that  statute  applies,  the  question  arises 
directly,  When  did  the  cause  of  action 
arise  1  It  did  not  arise  with  the  issue  of 
the  prospectus;  it  did  not  commence,  it 
seems  to  me,  with  the  subscriptions  for 
shares.  This  is  a  right  given  by  the 
statute  of  1890  for  the  compensation  for 
loss  or  damage  the  subscribers  may  have 
sustained  by  any  untrue  statement. 
When  once  the  plaintiff  subscribed  for 
shares  he  was  liable  to  pay  the  money, 
amounting  in  all  to  100^.,  by  certain 
instalments,  but  the  compensation  is  not 
for  the  liability,  but  for  the  loss,  and  he 
did  not  incur  a  loss  until  he  paid  the 
money ;  therefore,  as  regards  the  ultimate 
251,  which  he  had  to  pay  in  the  winding- 
up,  which  was  not  paid  till  1898,  he 
would  not  be  within  the  statute  even  if 
it  applied,  and  the  result  would  be  that 
he  would  recover  not  100^.,  but  only  251. 
As  regards  that  the  statute  cannot,  I 
think,  on  any  construction  be  an  answer, 
and  the  reason  why  I  have  referred  to  it 
is  this,  because  I  propose  to  give  judg- 
ment for  the  plaintiff,  a  compensating 
judgment  with  costs ;  and  if  I  am  com- 
pelled to  say  he  could  not  sustain  his 
action  because  it  was  not  brought  in  time 
as  regards  the  75/.,  but  only  as  regards 
the  25Z.,  I  should  still  give  him  the  whole 
costs  of  the  action. 


Solicitors  -—  Herbert  Toomer,  for  plaintiff ; 
Morten,  Cutler  &  Co.,  for  defendants  Lord 
Cianmorris,  Colonel  Bravo,  and  Mr.  J.  W. 
Wilson,  three  of  the  directors  of  the  company ; 
Godfrey  Sc  Webb,  for  Mr.  Mackenzie,  defen- 
dant in  person. 


[Reported  hy  W.  8.  Goddard,  JS^q.^ 
Ba/rritter-ai-Law. 
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Stirling,  J. ' 

1899. 

July  21. 

Aug.  3,  9. 

Conspiracy  —  Practice  —  Parties  — 
Damage — Rules  of  the  Supreme  Ccwrt, 
1883,  Ord^  XVL  rules  1,  4,  6,  avd  11 ; 
Order  XVIII.  rule  1. 

Persona  who  conspire  illegally  to  wcUch 
and  beset  a  place  u}iUi  a  view  to  persuade 
workmen  not  to  work,  or  to  cease  working 
for  a  person,  may  he  w^ jointly  in  one  and 
the  same  action. 

Sadler  v.  Great  Western  Railway  (65 
L.  J.  Q.B.  462;  [1896]  A.C.  450)  dis- 
tinguished. 

Persons  whom  it  is  sought  to  compel  hy 
illegal  means  to  act  not  in  aeeordanee  with 
the  views  they  would  themselves  adopts  hut 
in  accordance  with  theviews  ofothers,  may 
join  as  co-plaintiffs  in  an  action  against 
those  seeking  to  coerce  them. 

Where  a  number  of  masters  (acting 
through  a  common  agent)  and  a  workman 
enter  into  a  contract  for  employment  and 
service,  hy  one  of  the  terms  of  lof^ich  the 
workman  undertakes  to  enter  into  a  con- 
tract with  one  of  the  masters  to  he  subse- 
quently specified,  the  chance  of  employing 
the  workman  is  sufficient  damage  to  a 
master,  even  before  he  has  been  speenfUd,  to 
entitle  him  to  maintain  an  action  against 
those  who  combine  to  induce  the  workman 
to  break  his  engagement. 

The  plaintiffs,  who  were  seven  in 
number,  carried  on  business  as  master 
builders  at  Hull  and  in  the  neighbour- 
hood .  They  were  members  of  a  voluntary 
association  for  protecting  the  interests  of 
master  builders  in  Hull.  The  defendants 
were  eight  in  number.  The  defendant 
Green  was  secretary  and  the  defendant 
Emerson  was  paid  delegate  of  the  Hull 
branch  of  the  Bricklayers'  Trade  Union. 
The  defendant  Guttill  was  secretary  and 
the  defendant  Hall  paid  delegate  of  the 
Garpenters  and  Joiners'  Trade  Union. 
The  defendant  Walker  was  secretary  and 
paid  delegate,  and  the  defendant  Emerson 
also  acted  as  paid  delegate  of  the  Plasterers' 
Trade  Union.  The  defendant  Ranagan 
was  secretary  and  the  defendant  Tighe 
was  paid  delegate  of  the  HuU  Builders' 
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labourers  Society.  All  the  societies  of 
which  the  defendants  were  members  were 
duly  registered  under  the  Trade  Union 
Acts,  1871  and  1876.  The  defendant 
Hall  was  president  and  the  defendant 
Devine  was  secretary  of  a  local  society 
known  as  the  "Hull  Building  Trades 
Federation." 

In  the  month  of  April,  1899,  a  dispute 
arose  at  Hull  between  masters  and  men 
respecting  the  terms  upon  which  the  men 
were  employed,  and  after  abortive  nego- 
tiations for  a  settlement,  the  members  of 
the  men's  trade  unions  either  struck  work 
or  were  locked  out.  In  order  to  replace 
the  men  who  had  struck  work  or  been 
locked  out,  the  masters'  association  en- 
gaged workmen  from  different  parts  of 
the  United  Kingdom.  Some  of  the  new 
men  so  engaged  entered  into  written  con- 
tracts which  varied  from  time  to  time  in 
their  terms.  The  earhest  was  to  the 
following  effect : 

"1.  I  ,  a  competent  , 

hereby  agree  to  proceed  to  Hull,  and  there 
work  diligently  and  faithfully  to  the  firm 
specified,  as  a  non-union  man,  for  a  period 
of  12  months  from  and  after  the  12th 
day  of  May,  1899.  2.  That  the  rate  of 
wages  be  at  the  rate  of  per  hour,  for 
each  hour  worked,  and  the  number  of 
hours  be  53  in  each  week,  and  that  all  the 
other  rules  be  as  per  shop  working  rules 
from  time  to  time  in  force.  3.  That  the 
master  builders  of  Hull  bind  themselves 
to  find  work  for  each  holder  of  this  agree- 
ment who  is  a  competent  workman  for  a 
period  of  12  months  from  and  after  the 
12th  day  of  May  1899." 

The  new  men  engaged  between  May  15 
and  June  8,  1899,  signed  an  agreement  in 
the  following  terms : 


"1.  I 


,  a  competent 


hereby  agree  to  proceed  to  Hull,  and  there 
work  diligently  and  faithfully  to  the  firm 
specified,  as  a  non-union  man,  for  a  period 
of  12  months  from  and  after  the  16  th  day 
of  May,  1899.  2.  That  the  rate  of  wages 
'  be  at  per  hour  for  each  hour  worked,  and 
the  number  of  hours  to  be  53  hours  in  each 
week,  and  that  all  the  other  rules  be  as 
per  terms  of  shop  working  rules  from  time 
to  time  in  force.  3.  That  the  master 
builders  of  Hull  bind  themselves  to  find 
work  for  each  holder  of  this  agreement 


who  is  a  competent  workman  for  a  period 
of  12  months  from  and  after  the  16th 
May  1899.  4.  Should  the  workman  who 
holds  a  copy  of  this  agreement  be  at  any 
time  disobedient,  or  otherwise  misconduct 
himself,  or  be  irregular  in  attendance  at 
work,  or  otherwise  contravene  any  of  the 
terms  thereof,  the  master  shall  have  the 
right  to  declare  this  agreement  at  an  end, 
and  to  discharge  him.  And  both  parties 
bind  and  oblige  themselves  to  perform 
these  promises  to  each  other  under  a 
penalty  of  10/.  sterling,  to  be  paid  by  the 
party  failing  to  the  party  observing  or 
willing  to  observe  the  same  over  and  above 
performance." 

On  June  12  and  13  nineteen  men  were 
despatched  from  Belfast.  They  had  en- 
tered into  a  contract  to  the  following 
effect : 

"Memorandum  of  Agreement  made 
between  George  Henry  Walters  as  agent 
(the  employer)  of  the  one  part,  and 
(the  workman)  of  the  other 
part.  1.  The  workman,  a  competent 
,  agrees  to  proceed  to  Hull  and 
there  work  diligently  and  faithfully  for 
the  employer,  as  a  non-union  man,  for  a 
period  of  12  months  from  the 
1899,  and  the  employer  agrees  to  provide 
vifork  for  the  workman  for  such  period 
subject  to  clause  4.  2.  The  rate  of  wages 
to  be  per  hour  for  each  hour  worked, 
the  number  of  hours  to  be  53  hours  each 
week,  and  the  shop  working  rules  from 
time  to  time  in  force  to  be  observed  and 
form  part  of  this  agreement.  3.  Should 
the  workman  refuse  to  enter  into  the 
further  agreement  herein  specified,  or  not 
be  a  competent  workman,  or  be  at  any 
time  disobedient,  or  otherwise  misconduct 
himself,  or  be  irregular  in  his  attendance 
at  work,  or  otherwise  contravene  any  of 
the  terms  hereof,  the  employer  may  declare 
this  agreement  at  an  end,  and  discharge 
the  workman.  4.  Both  parties  to  this 
agreement  mutually  bind  themselves  to 
perform  the  provisions  hereof  strictly 
under  a  penalty  of  L  sterling,  to  be  paid 
by  the  party  failing  to  the  party  perform- 
ing or  willing  to  perform  the  same.  5. 
The  workman  will,  at  the  request  of  the 
employer,  enter  into  a  contract  similar  in 
terms  to  this  agreement  with  such  other 
employer,  being  a  member  of  the  HuU 
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Master  Builders  Association,  as  shall  be 
willing  to  accept  the  services  of  the  work- 
man for  the  whole  or  the  remainder  of  the 
said  term  of  service,  and  upon  such  fur- 
ther contract  being  duly  signed  these 
presents  shall  be  void.^ 

The  services  of  the  men  engaged  under 
these  written  contracts  were  in  many 
instances  lost  owing  to  the  acts  of  some,  at 
any  rate,  of  the  defendants  and  of  persons 
acting  at  their  instigation.  To  put  a  stop 
to  these  proceedings,  the  plaintiff  com- 
menced the  present  action,  and  by  the 
indorsement  on  their  writ  claimed  an  in- 
junction restraining  *'  the  defendants,  and 
each  of  them,  and  any  persons  authorised 
by  them,  or  any  of  them,  their  or  his 
servants  or  agents,  from  watching  or  be- 
setting any  railway  station  in  Hull  or 
elsewhere,  or  the  works  of  the  plaintiffs, 
or  any  of  them,  or  the  approaches  to  any 
such  station  or  works,  or  any  place  where 
any  persons  employed,  or  about  to  be 
employed  by,  or  working  or  intending  to 
work  for,  the  plaintiffs,  or  any  of  them, 
reside  or  work,  or  happen  to  be,  for  the 
purpose  of  persuading  such  persons  not  to 
work  or  abstain  from  working  for  the 
plaintiffs,  or  any  of  them,  or  for  any 
other  purpose  than  to  obtain  or  com- 
municate information,"  and  also  claimed 
damages.  On  July  21, 1899,  the  plaintiffs 
moved  for  an  interlocutory  injunction  in 
the  terms  of  the  indorsement  on  the  writ. 
tTpon  the  hearing  of  that  application  an 
objection  was  taken  on  behalf  of  the  de- 
fendants that  the  action  as  constituted 
could  not  be  maintained,  and,  after  argu- 
ment, his  Lordship  adjourned  the  further 
hearing  of  the  motion,  and  directed  that 
the  plaintiffs  should  prepare  a  statement 
of  claim,  which  should  state  in  a  definite 
form  the  grounds  upon  which  the  plaintiffs 
rested  their  case.  The  material  para- 
graphs of  the  statement  of  claim  prepared 
under  that  direction  were :  "  9.  The  de- 
fendants having  ascertained  that  the 
masters'  association  were  bringing  work- 
men from  other  places  to  Hull,  to  fill  the 
positions  vacated  by  the  men  on  strike  or 
locked  out  as  aforesaid,  thereupon,  with 
the  intention  of  injuring  the  plaintiffs, 
and  the  other  members  of  the  masters' 
association,  in  their  trade  and  business, 
and  thereby  compelling  the  plaintiffs,  and 


the  other  members  of  the  association,  to- 
accept  the  terms  of  the  unions,  and  to 
conduct  their  respective  businesses  in 
accordance  with  the  requirements  of  the* 
unions,  wrongfully  and  without  lawful 
excuse  combined  and  conspired  together 
to  watch  and  beset,  or  cause  or  procure  to 
be  watched  and  beset,  railway  stations  and 
other  places,  where  workmen  brought  to 
Hull  by  the  masters'  association  as  afore- 
said, or  other  non-union  men  employed,, 
or  about  to  be  employed,  by  the  plaintiffs, 
or  some  or  one  of  them,  might  happen  t<> 
be,  and  the  approaches  thereto  respec- 
tively, for  the  purpose  of  persuading,  or 
otherwise  inducing,  such  workmen  not  to 
work,  or  to  cease  working,  for  the  plain- 
tiffs, or  any  of  them,  or  any  other  member 
of  the  masters'  association.  10.  In 
furtherance  and  execution  of  the  said 
combination  and  conspiracy,  the  defen- 
dants wrongfully  and  without  legal  autho- 
rity did,  or  caused  to  be  done,  the  several 
overt  acts  of  which  particulars  are  stated 
in  the  next  succeeding  paragraph  hereof^ 
for  the  purpose  of  persuading  or  other- 
wise inducing  workmen  brought  to  Hull 
by  the  masters'  association  as  aforesaid,, 
or  other  non-union  workmen  working,  or 
intending  to  work,  for  the  plaintiffs, 
or  one  of  them,  not  to  work,  or  to 
cease  working,  for  plaintiffs,  or  any  of 
them,  or  any  other  members  of  the 
masters'  association,  and  did  in  fact  per- 
suade or  induce  many  of  such  workmen 
to  leaye  Hull,  or  refuse  or  cease  to  work 
for  the  plaintiffs,  or  any  of  them,  or  any 
other  member  of  the  masters'  association, 
by  reason  whereof  the  plaintiffs  have  been 
much  hindered  and  interfered  with  in  the 
lawful  conduct  of  their  respective  busi- 
nesses, and  have  respectively  suffered 
serious  loss  and  damage." 

The  overt  acts  which  were  set  out  in 
paragraph  11  of  the  statement  of  claim 
were  twenty-one  in  number,  but  may  be 
divided  under  five  heads :  (a)  Watching 
and  besetting  the  offices  or  works  and  the 
approaches  of  individual  plaintifis,  and 
persuading  or  endeavouring  to  persuade 
persons  working  for  individual  plain- 
tiffs to  cease  so  working  ;  (b)  watching 
and  besetting  railway  stations  and  the 
approaches,  and  by  offers  persuading  or 
endeavouring  to  persuade  workmen  who 
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had  been  brought  to  Hull  by  the  plain- 
tiffs to  refuse  to  work  and  leave  Hull ; 
{e)  watching  and  besetting  places  to  which 
ihe  plaintiffs  had  taken  the  men  on  their 
arrival  in  Hull,  and  by  offers  persuading 
«r  endeavouring  to  persuade  the  men  to 
jefuse  to  work  and  to  leave  Hull;  (d) 
vratching  and  besetting  buildings  in  the 
course  of  construction  by  individual 
plaintiffs,  and  by  offers  persuading  or 
endeavouring  to  persuade  men  working 
•there  for  individual  plaintiffs  to  cease  so 
working;  (e)  watching  and  besetting  of 
^orks  by  pickets  "acting  under  the 
•direction  of  the  defendants  or  some  of 
.them."  It  was  not  alleged,  nor  did  it 
appear,  that  all  the  defendants  acting  to- 
,gether  watched  and  beset  on  any  one 
occasion,  but  that  one  or  more  of  the 
defendants  with  a  number  of  men  whose 
names  were  unknown  to  the  plaintiffs,  acted 
in  concert  on  various  dates  which  were 
>referred  to. 

The  statement  of  claim  so  prepared  had 
not  been  formally  delivered,  but  the 
^defendants  had  been  furnished  with  a 
^opy,  prior  to  the  second  argument. 

Upjohn,  Q.Cf  and  E.  J,  Parker,  for  the 
plaintiffs. — The  plaintiffs  are  entitled  to 
an  injunction  restraining  these  illegal 
^acts — Chamock  v.  Court  [l899].' 

J.  D.  Crawford,  for  the  defendants 
Green,  Emerson,  Walker,  Devine,  Flan- 
^an,  and  Tighe. — ^The  action  cannot  be 
maintained  in  its  present  form.  Each  act 
complained  of  is  a  distinct  tort,  and  a 
separate  cause  of  action,  to  the  plaintiff 
against  whom  the  act  is  directed.  As 
oregards  the  defendants,  each  of  the  defen- 
'dants  is  liable  for  his  individual  act,  and 
where  two  or  more  join,  those  who  so  join 
are  jointly  liable  for  the  particular  act, 
but  not  farther.  Here  it  is  sought  to 
Join  all  the  defendants  in  one  action,  but 
the  acts  complained  of  are  either  com- 
mitted by  one  or  by  two  or  perhaps  three, 
l>ut  on  no  occasion  which  is  deposed  to  in 
the  evidence,  or  of  which  particulars  are 
given  in  the  statement  of  claim,  was  there 
a  joint  act  by  all.  Again,  the  acts  com- 
plained of  were  committed  on  different 
days  and  at  different  places.  The  case 
does  not  fall  within  the  provisions  of 
(i;)  Ante,  p.  660 ;  [1899]  2  Ch.  35. 


Order  XVI.  of  the  Rules  of  the  Supreme 
Court,  1883.«  Sadl&r  v.  Great  Western 
Eailway  [l896],'  Gower  v.  CotUdridge 
[i898],*  and  Thompson  v.  London  County 
Council  [l899]  ^  establish  that  two  or  more 
plaintiffs  cannot  join  against  two  or  more 
defendants  in  respect  of  torts  which  are 
separate  and  distinct,  either  as  regards 
the  persons  against  whom  the  tort  is  com- 
mitted, or  as  regards  the  persons  commit- 
ting it.    There  are  seven  plaintiffs  and 

(2)  Order  XVI.  provides :  Bale  1 :  "All  persons 
maj  be  joined  in  one  action  as  plaintiffs,  in 
whom  any  right  to  relief  in  respect  of  or  arising 
out  of  the  same  transaction  or  series  of  trans- 
actions is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  altematire,  where  if  such 
persons  brought  separate  actions  any  common 
question  of  law  or  fact  would  arise ;  provided 
tliat,  if  upon  the  application  of  any  defendant 
it  shall  appear  that  such  joinder  may  embarrass 
or  delay  the  trial  of  the  action,  the  Court  or  a 
Judge  may  order  separate  trials,  or  make  such 
other  order  as  may  be  expedient,  and  judg- 
ment may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to 
relief,  for  such  relief  as  he  or  they  may  be 
entitled  to,  without  any  amendment."  Bule  4  : 
"All  persons  may  be  joined  as  defendants  against 
whom  the  right  to  any  relief  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative. 
And  judgment  may  be  given  against  such  one 
or  more  of  the  defendants  as  may  be  found  to 
be  liable,  according  to  the  respective  liabilities, 
without  any  amendment.*'  Rule  5 :  "It  shall 
not  be  necessary  that  every  defendant  shall  be 
interested  as  to  all  the  relief  prayed  for,  or  as 
to  every  cause  of  action  included  in  any  pro- 
ceeding against  him ;  but  the  C!ourt  or  a  Judge 
may  make  such  order  as  may  appear  just  to 
prevent  any  defendant  from  being  embarrassed 
or  put  to  expense  by  being  required  to  attend 
any  proceedings  in  which  he  may  have  no 
interest."  Rule  11 :  "  No  cause  or  matter  shall 
be  defeated  by  reason  of  the  misjoinder  or  non- 
joinder of  parties,  and  the  Court  may  in  every 
cause  or  matter  deal  with  the  matter  in  con- 
troversy 80  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  The 
Court  or  a  Judge  may,  at  any  stage  of  the  pro- 
ceedings .  .  .  order  that  the  names  of  any 
parties  improperly  joined,  whether  as  plaintiffs 
or  as  defendants,  be  struck  out."  Order  XVIII. 
provides:  Rule  1:  **  Subject  to  the  following  rules 
of  this  Order,  the  plaintiff  may  unite  in  the 
same  action  several  causes  of  action ;  but  .  .  . 
the  Court  or  Judge  may  order  separate  trials  of 
any  of  such  causes  of  action  to  be  had,  or  may 
make  such  other  order  as  may  be  necessary  or 
expedient  for  the  separate  disposal  theroof." 

(3)  65  L.  J.  Q.B.  462  ;  [1896]  A.C.  450. 

(4)  67  L.  J.  Q.B.  251 ;  [1898]  1  Q.B.  348. 

(5)  08  L.  J.  Q.B.  625;  [1899]  1  Q.B.  840. 
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eight  defendants.  That  gives  fifty- six 
separate  causes  of  action.  To  permit 
them  all  to  be  tried  at  one  time  would 
embarrass  the  defendants.  The  only 
contracts  proved  are  entered  into  with  the 
masters'  association,  which  of  itself  did 
not  require  the  services  of  the  men.  No 
damage  is  therefore  shewn. 

Stewart-Smith,  for  the  defendants  Hall 
and  Cuttill. 

Upjohn,  Q.C,  in  reply. — The  action  is 
brought  in  respect  of  an  illegal  combina- 
tion, which  is  a  joint  act.  The  overt  acts 
of  individual  members  of  the  combination 
are  admissible  as  evidence  of  the  illegal 
objects.  The  fallacy  which  underlies  the 
objection  consists  in  this — that  it  confuses 
the  cause  of  action  with  the  evidence  by 
which  it  is  supported.  "  Persons  are  said 
to  be  joint  tortfeasors  when  their  respec- 
tive shares  in  the  commission  of  the  tort 
-are  done  in  furtherance  of  a  common 
design''— CUrk  and  LindaeWs  Torts 
(2nd  ed.),  p.  53.  This  definition  is  illus- 
trated by  such  cases  as  Brinsmead  v.  ffar- 
riaon  [l872]^  and  King  v.  Hoare  [1844].^ 
These  cases  also  shew  that  judgment 
against  one  joint  tortfeasor  is  a  bar  to 
subsequent  proceedings  against  others 
jointly  responsible.  The  present  objec- 
tion is  nn  attempt  to  minimise  the  effect 
of  Gregory  v.  JSrunsunck  (Duke)  [l843].® 
There  a  plea  was  held  bad  on  demurrer 
because  it  merely  traversed  an  overt  act, 
and  did  not  traverse  or  confess  and  avoid 
the  declaration,  which  was  in  case  for  a 
conspiracy.  That  is  what  the  objection 
now  taken  seeks  to  do.  This  view  is  sup- 
ported by  Mogul  Steamship  Co,  v. 
M'Gregor  [isoi]^  and  Lyons  dc  Sons  v. 
WUkins  [i898].*®  Next  as  to  joinder  of 
plaintifls.  That  depends  on  Order  XVI. 
rule  1.  If  the  plaintiffs  are  properly 
joined,  each  may  unite  several  causes  of 
action  by  Order  XVIII.  rule  1.  In 
Stroud  v.  Lawson  [i898]  '*  there  were 
several  plaintiffs,  but  there  were  different 
causes  of  action,  and  it  was  held  outside 

(6)  41  L.  J.  C.P.  190;  L.  K  7  C.P.  547; 
affirmiDg,  40  L.  J.  C.P.  281 ;  L.  R.  6  C.P.  684. 

(7)  14  L.  J.  Ex.  29 ;  13  M.  &  W.  494. 

(8)  13  L.  J.  C.P.  34;  6  Man.  ic  G.  205,  953. 

(9)  61  L.  J.  Q.B.  295;  [1892]  A.C.  25. 

(10)  Ante,  p.  146;  [1899]  1  Ch.  256. 

(11)  67  L.  J.  Q.B.  718;  [1898]  2  Q.B.  44. 


the  new  rule.  In  Oxford  and  Cam- 
bridge Universities  v.  Gill  <L*  Sons  [l898]  '"' 
there  were  several  plaintiffs  and  several 
causes  of  action,  but  the  new  rule  was 
held  to  be  applicable.  In  Drincqbier  v. 
Wood  [1898]  *^  there  were  several  plaintiffs 
and  several  causes  of  action,  and  the  case 
was  held  to  fall  within  the  new  rule. 
EUis  V.  Bedford  (Duke)  [l899]  »*  does  not 
really  touch  the  question.  Then  as  to  the 
joinder  of  the  defendants.  There  may  be 
judgment  against  some  defendants  and 
for  others — Order  XVI.  rule  4 — and  the 
misjoinder  of  parties  is  not  to  defeat  the 
action — Order  XVI.  rule  11.  Every  de- 
fendant need  not  be  interested  as  to  every 
cause  of  action — Order  XVI.  rule  5.  But 
prior  to  the  Judicature  Acts  the  action 
would  have  been  maintainable  in  its  pre- 
sent form  if  there  had  been  but  one  plain- 
tiff— Skinner  v.  Gunton  [l67o]  ^'^  and  the 
cases  cited  in  the  notes  to  1  Wm^.  Saund. 
(ed.  1871),  p.  269,  and  Gregory  v.  Brunswick 
(Duke)fi  Then  as  to  the  cases  cited ;  in 
Sadler  v.  Great  Western  Railway^  there 
was  no  joint  action  by  the  defendants ;  in 
Gower  v.  Couldridge*  there  was  an  at- 
tempt to  join  joint  and  separate  causes  of 
action;  and  in  Tfvompson  v.  London 
County  Council  ^'  there  were  not  joint 
torts,  but  disconnected  torts  by  separate 
defendants. 

Cur,  adv.  vuU. 

Aug,  9. — Stirling,  J.,  after  stating  the 
facts  to  the  effect  above  stated,  and  reading 
paragraphs  9  and  10  of  the  statement  of 
claim,  continued  :  Now  in  oixier  to  ascer- 
tain whether  the  action  is  properly  con- 
stituted, let  me  consider  what  would  be 
the  case  if  there  were  but  one  plaintiff 
suing  all  the  defendants  in  the  present 
action.  It  appears  to  me  that  the  allega- 
tions contained  in  paragraphs  9  and  10  of 
the  statement  of  claim  amount  to  this — 
that  the  defendants  jointly  committed  a 
series  of  illegal  acts  causing  damage  to  the 
plaintiffs.  Therefore  what  is  alleged  is  a 
joint  cause  of  action ;  and,  in  my  judg- 
ment, the  case  is  entirely  distingui^ble 

(12)  Ante,  p.  34  ;  [1899]  1  Ch.  .55. 

(13)  Ante,  p.  181 ;  [1899]  1  Ch.  393. 

(14)  AtUe,  p.  289  ;  [1899]  1  Ch.  494. 

(15)  1  Wms.  Saund.  269 ;  s.c.  nom.  Siinmr  7. 
Ounter,  1  Vent.  12,  18 ;  T.  Raym.  176. 
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from  the  case  of  Sadler  v.  Great  Western 
Railway j^  which  was  relied  upon  on  this 
point.  The  decision  in  Sadler  v.  Great 
Western  Railway^  established  this — ^that 
claims  for  damages  against  two  or  more 
defendants  in  respect  of  their  several 
liability  coald  not  be  combined  in  one 
action.  The  question  in  that  case  is  sum- 
marised by  Lord  Davey  as  follows :  "  I 
believe  there  is  not  a  scintilla  of  allega- 
tion, nor  was  it  intended,  as  the  appel- 
lants' counsel  fairly  said,  to  state  in  the 
statement  of  claim  that  there  was  any- 
thing else  than  a  separate  cause  of  action 
— ^that  there  was  an3rthing  like  a  joint 
cause  of  action,  or  a  joint  action  on  the 
part  of  the  defendants."  The  allegations 
in  the  present  case  are  of  a  totally 
different  character.  The  defendants  are 
not  sued  in  respect  of  their  several  lia- 
bility for  separate  torts,  but  are  sued  in 
respect  of  their  joint  acts.  In  the  course 
of  the  argument  I  was  referred  to  Skinner 
V.  GanUm  ^^  and  the  cases  cited  in  the 
notes  to  that  case,  in  1  Wma.  Saund.,  of 
Savile  v.  Roberts  [l690],^®  and  Muriel  v. 
Tracy  [iTOs].*'^  Now  these  authorities,  I 
think,  shew  that  even  if  the  result  at  the 
trial  should  be  that  it  were  not  shewn 
that  all  the  defendants  have  committed 
the  acts  complained  of,  judgment  may  be 
given  against  those  defendants,  or  even 
one  defendant,  against  whom  the  case  is 
established.  I  do  not  speculate  what  the 
result  of  the  evidence  may  be  at  the 
trial.  It  is  enough  for  me  to  state  at  the 
present  moment  that  the  action  is  brought 
in  respect  of  a  joint  tort. 

The  next  question  is  whether  the  plain* 
tiffs  can  properly  combine  in  bringing  the 
action.  That  depends  on  the  effect  of  the 
recent  modification  of  Order  XV I.  Rule  1 
of  that  Order,  as  it  now  stands,  runs :  '*  All 
persons  may  be  joined  in  one  action  as 
plaintifis,  in  whom  any  right  to  relief  in 
respect  of  or  arising  out  of  the  same 
transaction  or  series  of  transactions  is 
alleged  to  exist,  whether  jointly,  severally, 
or  in  the  alternative,  where  if  such  persons 
brought  separate  actions  any  common 
question  of  Uw  or  fact  would  arise."  The 
meaning  of  that  rule  was  considered  in  the 


13 


(16)  1  Ld.  Baym.  374;  Garth.  416;  1  Salk. 


(17)  6  Mod.  1G9. 


Court  of  Appeal  in  Stroud  v.  Lawsan,^^ 
and  it  is  thus  explained  by  Lord  Justice 
Chitty  :  **  It  is  necessary  that  both  these 
conditions  should  be  fulfilled,  that  is  to 
say,  that  the  right  to  relief  alleged  to 
exist  in  each  plaintiff  should  be  in  respect 
of  or  arise  out  of  the  same  transaction, 
and  also  that  there  should  be  a  common 
question  of  fact  or  law,  in  order  that  the 
case  may  be  within  the  rule."  It  seems 
to  me,  in  the  present  case,  that  the  plain- 
tiffs can  properly  maintain  the  action  as 
co-plaintiffs. 

Now,  passing  by  the  objection  arising 
out  of  the  constitution  of  the  suit,  we 
come  to  the  legal  rights  of  the  plaintiffs. 
On  that  the  law  has  been  settled  to  a 
great  extent  by  the  case  of  Lyons  <£r  Sons 
V.  Wilkins.^^  The  action  is  based  on 
section  7  of  the  Conspiracy  Act,  1875. 
Sub-section  4  provides  that  it  is  illegal  if 
any  person  "  watches  or  besets  the  house 
or  other  place  where  such  other  person 
resides  or  works,  or  carries  on  business,  or 
happens  to  be,  or  the  approach  to  such 
house  or  place  " ;  and  then  it  is  provided 
that  '^  attending  at  or  near  the  house  or 
place  where  a  person  resides  or  works,  or 
carries  on  business,  or  happens  to  be,  or 
the  approach  to  such  house  or  place,  in 
order  merely  to  obtain  or  communicate 
information,  shall  not  be  deemed  a  watch- 
ing or  besetting  within  the  meaning  of  this 
section."  In  reference  to  this  enactment, 
Lord  Justice  Chitty  says,  in  Lyons  <i* 
Sons  V.  Wilkins  ^®  :  "  To  bring  a  case  of 
watching  or  besetting  within  the  section 
it  must  be  shewn  that  the  watching  or 
besetting  was  done  with  a  view  to  comi)el  a 
person  to  abstain  from  doing  or  to  do  any 
act  which  such  person  has  a  legal  right  to 
do  or  abstain  from  doing."  Now  the  case 
made  against  the  defendants  is  thLs — that 
the  acts  complained  of  were  done  for  the 
purpose  of  compelling  the  masters  to  act 
in  accordance  with  the  views  of  the  mem- 
bers of  the  trades  unions,  and  not  in 
accordance  with  the  methods  they  would 
themselves  adopt.  Now  it  seems  to  me 
clear  that  the  views  of  the  masters  cannot 
be  objected  to  on  the  score  of  illegality  or 
otherwise.  Then  Lord  Justice  Chitty 
goes  on  to  say :  *'  it  was  urged  that  the 
watching  and  besetting  mentioned  in  the 
4th  sub-section  was  not  rendered  unlawful 
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by  that  sub-8eotion  where  it  was  done  for 
the  purpose  of  persuadmg  workmen  to 
abstain  from  taking  work  from  the  person 
sought  to  be  compeUed.  I  cannot  accept 
that  proposition.  I  thmk  that  where  the 
view  is  established  the  only  case  in  which 
watching  or  besetting  is  allowed,  or,  in 
other  words,  is  not  unlawful,  is  that 
mentioned  in  the  proviso  at  the  end  of  the 
section — namely,  where  the  attending 
at  or  near  the  house  or  place  where 
a  person  resides,  or  works,  or  carries  on 
business,  or  happens  to  be,  or  the 
approach  to  such  house  or  place  is  'in 
order  merely  to  obtain  or  communicate 
information.'  Attending  in  order  to 
persuade  is  not  within  the  proviso."  So 
that,  although  there  may  be  an  attendance 
in  order  to  obtain  or  communicate  inform* 
ation,  there  may  not  be  an  attendance 
in  order  to  persuade. 

The  acts  complained  of  in  the  present 
case  are  very  similar  to  those  which  I  had 
to  consider  in  Chamock  v.  Court,^  There 
is  this  distinction  to  be  drawn  between 
the  two  actions.  In  Chamock  v.  Court  * 
all  the  masters  were  made  plaintiffs 
on  the  record,  although  since  that  case 
was  reported  some  of  them  have  success- 
fully applied  to  have  their  names  removed 
as  plaintiffs,  on  the  ground  that  they  had 
not  authorised  the  use  of  their  names. 
Here  they  are  not  all  parties.  Now,  the  con- 
tracts which  were  made  with  the  workmen 
were  made  on  behalf  of  the  masters'  asso- 
ciation, and  by  the  terms  of  the  contract 
the  workmen  were  to  work  for  such  mem- 
bers of  that  body  as  should  be  specified 
by  some  one  or  other.  The  workmen 
were  intercepted  before  any  member  of 
the  association  had  been  specified  as  the 
person  for  whom  they  were  to  work,  and 
it  was  contended  that  that  did  not  giye 
rise  to  damage  to  a  plaintiff  who  had  not 
been  specified  as  the  employer.  It  seems 
to  me  that  that  is  not  so.  I  think  where 
the  men  were  intercepted  so  that  a  parti- 
cular master  lost  his  chance  of  employing 
those  particular  men  who  were  inter- 
cepted, a  sufiicient  damage  is  shewn  to 
entitle  that  master  to  maintain  an  action 
like  the  present. 

[His  Lordship  then  reviewed  the  evi- 
dence, and  came  to  the  conclusion  that  an 
injunction  should  be  granted  only  against 


the  defendants  Tighe  and  Emerson  until 
trial  or  further  order,  following  the  form  of 
injunction  granted  in  Chamock  v.  Court} 
It  had  been  discovered  since  the  applica- 
tion for  the  interlocutory  injunction  that 
some  of  the  plaintiffs  were  managers  for 
limited  companies,  and  it  was  also  desired 
to  add  another  party  as  plaintiff,  and  also 
to  make  certain  verbal  alterations  in  the 
statement  of  claim ;  and  on  the  application 
of  the  plaintiff'  counsel  liberty  was  given 
to  amend  by  adding  parties  and  other- 
wise without  prejudice  to  the  injunction.] 


Solicitors — Frederick  Jones,  agents  for  J.  W. 
Chilman,  Hull,  for  plaintiffs ;  Bollit  k  Sons, 
agents  for  Bollit  &  Sons,  Hull,  for  defendants 
Hall  and  Cuttill;  Fattinson  k  Brewer,  for 
other  defendants. 

\_Reported  hy  A.  E.  Pandall,  Etq^ 
Barriiter-at'Larc.    . 


WALTER  V.  LINE. 


North,  J.^ 

1899.      f 

JulyU.    f 

Aug.  10. ; 

Copyright  —  Newspaper  —  Beport  of 
Speech  Delivered  in  Public. 

A  reporter  who  takes  doum  a  speech  in 
shortluind,  transcribes  and  corrects  i<,  and 
then  publishes  his  report,  has  copyright  in 
his  own  report  by  virtue  of  tJie  work  done 
in  producing  it.  The  author  of  a  speech 
delivered  to  the  public  without  restriction 
has  no  copyright  in  his  speecfh. 

In  June,  1899,  the  defendant  pub- 
lished a  book  under  the  title  of  Appre- 
ciations and  Addresses — Lord  Rosebery^  con* 
sisting  of  reports  of  speeches  delivered  on 
different  public  occasions  by  Lord  Rosebery. 
In  some  instances  the  speeches  printed  in 
the  book  were  mere  copies  of  the  reports 
of  the  same  speeches  published  by  the 
Times  newspaper. 

The  proprietors  of  the  Times  brought 
this  action  for  a  declaration  that  they 
were  entitled  to  the  copyright  in  their 
reports  of  five  named  speeches  which  bad 
been  delivered  at  public  meetings  or  public 


Digitized  by 


Google 


¥0L.  <S. 


OHANCEBY  BIVISIOK. 


737 


Walter  v.  Lake. 

dinners  at  which  the  presence  of  reporters 
was  invited ;  and  for  an  injunction  re- 
straining the  defendant  from  puhlishing 
the  book,  or  any  other  book,  containing 
copies  of  the  said  reports  or  any  of  them, 
or  any  substantial  portions  thereof.  The 
plaintiffs  now  moved  for  an  injunction  in 
the  terms  of  the  writ. 

It  was  admitted  that,  by  virtue  of  the 
agreements  between  the  proprietors  of  the 
IHmea  and  their  reporters  or  otherwise, 
the  Timea  had  acquired  all  the  copyright 
which  vested  in  the  reporters,  and  also 
that  all  the  requirements  of  the  Copyright 
Acts  as  to  registration  had  been  complied 
with.  Lord  Eosebery  did  not  object  to 
the  defendant's  publication,  but  he  had 
not  assigned  any  copyright  or  taken  any 
part  in  the  publication. 

The  plaintifiti'  evidence  stated  that  the 
reporters  of  the  Times  had  to  exercise 
their  judgment  and  skill  in  preparing 
their  reports  so  as  to  represent  in  a  form 
£t  for  publication  the  features  of  the 
meetings,  and  the  material  facts,  and  the 
sense  of  the  speeches  made  at  them ;  that 
this  involved  considerable  skill  and  labour ; 
that  notes  of  the  proceedings  and  speeches 
were  taken  in  shorthand  and  afterwards 
carefully  corrected,  revised,  and  written 
out  and  punctuated  fit  for  publication. 

H,  Terrellf  Q,0,t  and  MacStvinnet/,  for . 
the  motion. — The  defendant  has  copied 
the  reports  of  these  speeches  as  published 
by  the  Times,  and  there  is  no  suggestion 
that  the  speeches  published  by  the  de- 
fendant were  taken  from  any  other 
source.  The  question  is  simply  copyright 
or  no  copyright.  The  plaintiffs  are  en- 
titled to  copyright.  There  is  no  reported 
•case  as  to  a  report  in  a  newspaper  of  a 
speech,  but  there  is  copyright  in  law 
reports — BuUerioorA  v.  Robinson  [iSOl],* 
^weet  V.  Maugham  [i840],^  Sweet  v.  Ben- 
fling  [1855],^  and  Hodges  v.  Smith  and 
Welsh  liS4o].^ 

[NoBTH,  J.,  referred  to  Ahemethy  v. 
Butchinson  [l825].'^] 

There  is  no  substantial  difference  be- 

(1)  5  Ves.  709. 

(2)  9L.  J.  Ch.  323;  11  Sim.  51. 

(3)  24  L.  J.  C.P.  176;  16  C.  B.  459. 
<4)  2  Jr.  Eq.  266. 

<5)  3  L.  J.  Ch.  (o.s.)  209  j  1  Hall  &  Tw.  28. 


tween  the  two  classes  of  reports.  A  report 
in  a  newspaper  is  not^  any  more  than  a 
law  report  is,  a  mere  mechanical  copy  of 
the  spoken  words.  Farts  of  the  speech 
are  left  out,  the  original  notes  are  tran- 
scribed in  longhand  and  corrected.  There 
is  much  more  independent  intellectual 
work  in  that  process  than  in  making  up 
many  of  the  documents  in  which  it  has 
been  decided  that  there  is  copyright ;  as, 
for  example,  thelist  of  names  and  addresses 
in  a  directory — Kelly  v.  Morris  [l866]  ® ; 
a  list  of  Stock  Exchange  prices — Exchange 
Telegraph  Co.  v.  Gregory  d:  Co.  [l895]  ^ ; 
a  list  of  registered  bills  of  sale — Trade 
Auxiliary  Co,  v.  Middlesbrough  Trades- 
men's Protection  Assooiatian  [1889].^ 

It  is  suggested  that  the  copyright  in 
the  speech  is  not  in  the  plaintil&,  but  in 
Lord  Bosebery.  Lord  Bosebery,  by  de- 
livering his  speeches  to  the  public,  and 
not  to  any  restricted  audience,  has  pre- 
cluded himself  from  claiming  copyright — 
Caird  v.  Sime  [l887]  ^ ;  he  might  have 
taken  steps  to  reserve  a  copyright  under 
the  Act  for  preventing  publication  of 
lectures  (5  &  6  Will.  4.  c.  65),  but  he  has 
not  done  so.  He  therefore  cannot  com- 
plain, but  his  abandonment  of  copyright 
in  the  speech  does  not  deprive  the  plain- 
tiffs  of  copyright  in  their  report.  It  is 
not  contended  that  the  plaintiffs  could  re- 
strain any  other  reporter  from  publishing 
his  own  report. 

Scrutton  and  F.  D.  Mackinnon,  for  the 
defendant. — The  plaintiffs  have  no  copy- 
right in  these  speeches.  No  one  but  the 
author  or  publisher  of  original  work  can  ac- 
quire copyright.  There  can  be  no  copyright 
in  a  copy  when  there  is  none  in  the  original. 
It  makes  no  difference  whether  the  copy 
is  made  in  writing,  or  taken  down  by 
dictation  in  longhand  or  short.  Copy- 
right cannot  be  acquired  by  merely  taking 
down  in  shorthand,  and  transcribing  in 
longhand. 

It  is  common  ground  that  Lord  Bose- 
bery has  no  copyright  in  his  spoken  speech 
after  it  was  delivered  in  public.  If  he 
had  written  the  speech,  he  could  have 
restrained  the  copying  of  his  manuscript. 

(6)  35  L.  J.  Ch.  423 ;  L.  R.  1  Eq.  697. 

(7)  65  L.  J.  Q.B.  262;  [1896]  1  Q.B.  147. 

(8)  58  L.  J.  Ch.  293;  40  Ch.  D.  426. 

(9)  67  L.  J.  P.C.  2;  12  App.  Cas.  326. 
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And  if  the  publication  had  been  only  con- 
ditional— that  is,  if  the  speech  had  been 
delivered  to  an  audience  who  pedd  for 
admission,  or  were  admitted  to  hear  it  on 
special  terms — he  could  have  restrained 
any  one  publishing  it  in  shorthand  or 
long — Nicola  v.  Pitman  [1884].^^  In  the 
event  which  has  happened  he  has  no  copy- 
right, but  he  is  still  the  author,  and  no 
one  else  can  acquire  copyright  in  his 
work — Cary  v.  Longman  [l80l].^^  In 
NicoU  v.  Pitman  ^^  the  shorthand- writer 
was  not  allowed  to  call  his  shorthand  notes 
an  original  work.  Copyright  cannot  be 
acquired  by  copying  railway  time-tables, 
even  in  an  abbreviated  form — Leslie  v. 
Young  [1894].^' 

The  dictum  of  Lord  Watson,  which  was 
quoted  from  Caird  v.  Sime,^  is  in  favour 
of  the  defendant,  tor  Lord  Rosebery 
abandoned  his  copyright  in  favour  of  all 
the  world,  not  of  the  reporter. 

There  are  several  American  decisions 
against  copyright  in  law  reports — 
Wheaton  v.  Peters  [1834],'^  Gray  v.  Russell 
'l839],^*  Banks  v.  Manchester  [1888],*^  and 
^avidson  v.  Wheelock  [l860]*^;  and  the 
English  cases  on  law  reports  only  decide 
that  there  is  copyright  in  a  headnote  or 
epitome,  not  in  the  report  of  a  judgment. 
Literary  merit  has  nothing  to  do  with 
copyright,  but  the  form  of  words  must  be 
original— TFofter  v.  Steinkopff  [iS92y 

H,  Terrell,  Q,C.,  in  reply.— The  plain- 
tiffs claim  copyright  in  their  report, 
not  in  Lord  Hosebery's  speech.  He  had 
no  copyright  in  his  speech,  for  there  can- 
not be  copyright  in  matter  not  reduced  to 
writing— Jie^cry«  v.  Boosey  [l854].'®  The 
preparing  a  report  of  a  speech  is  not  a 
mere  copying  in  any  sense.  It  is  equiva- 
lent to  a  translation,  which  clearly  is  the 
subject  of  copyright — Wyatt  v.  Barnard 
[1814].^^  But  any  labour  and  trouble  in 
making  the  thing  copied  is  sufficient 
to    give    copyright — Kelly    v.     Morris,^ 

(10)  53  L.  J.  Ch.  562 ;  26  Ch.  D.  374. 

(11)  1  East,  358. 

(12)  [1894]  A.C.  335. 

(13)  8  Peter's  Rep.  591. 

(14)  1  Story,  11. 

(15)  21  Davis,  244. 

(16)  26  Federal  Bep.  61. 

(17)  61  L.  J.  Ch.  521 ;  [1892]  3  Ch.  489. 

(18)  24  L.  J.  Ex.  81 ;  4  H.L.  Cas.  816,  954. 

(19)  3  V.  &  B.  77. 


American  cases  cannot  be  quoted  as  an 
authority  here — Missouri  Steam  Ship  Co.y 
In  re  ^lSS9].^^  But  all  that  the  cases  cited 
shew  IS  that  the  American  Courts  have  on 
grounds  of  public  policy  refused  to  recog- 
nise copyright  in  certain  official  reports  of 
judgments. 

Cur,  adv.  vuU, 

Aug,  10. — ^NoETH,  J. — ^This  is  a  case  in 
which  the  proprietors  of  the  Tim/cs  are 
plaintiffs,  and  they  seek  to  restrain  an 
alleged  infringement  of  copyright  by  the 
defendant.  The  defendant  is  a  publisher, 
and  he  has  published  a  book  called 
Apprecialions  and  Addresses — Lord  Rose- 
bery, It  contains  a  good  many  speeches 
of  his,  but  five  in  particular  are  singled 
out  as  the  specimens  with  which  I  have 
to  deal  in  this  action.  As  regards  the 
circumstances  under  which  they  are  pub- 
lished, the  matter  is  very  clearly  beforo 
me. 

Reporters  in  the  pay  of  the  Times 
attended  the  meetings  and  took  down  the 
speeches  in  shorthand.  They  then  tran- 
scribed and  corrected  them,  and  the  re- 
ports so  prepared  were  published  in  the 
Times.  I  see  from  the  evidence  that^ 
other  reporters  were  present,  and  there- 
fore I  take  it  that  these  meetings  were 
held  under  circumstances  in  which  re- 
porters were  invited  to  attend  for  the 
purpose  of  publishing  the  speeches  that 
they  heard.  If  that  is  so,  they  were  in- 
tended to  be  made  public,  and  the  case  is 
quite  different  from  thase  of  Abemethy  v. 
HuteJiinson,^  Nicols  v. Pitman,^^ and  Caird 
V.  Sime,^  which  were  cited  during  the  argu- 
ment. The  speaker  himself  makes  no  dium 
at  all.  No  doubt  he  might  possibly  have  had 
some  property  in  the  speech  before  publica- 
tion, or  it  is  suggested  he  might  have  had 
some  property,  after  making  his  speeches, 
under  5  &6  Will.  4.  c.  65  ;  but  he  is  not 
making  any  claim  here,  and  the  question, 
therefore,  is  not  one  between  him  and  the 
person  who  makes  the  report.  The 
speaker,  of  course,  has  no  copyright  in 
the  matter;  copyright  is  the  right  to 
multiply  copies  of  some  original,  and 
there  is  no  original  here  in  respect  of 
which  he  could  have  held  any  copyright. 
Then,  if  he  has  not,  the  question  is 
(20)  58  L.  J.  Ch.  721 ;  42  Ch.  D.  321. 
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-whether  the  reporter  has  any.  It  is 
admitted  before  me  that  if  the  reporter 
has  any  copyright  the  Times  has  it.  All 
the  necessary  evidence  on  that  point 
was  given,  and  the  only  question  left  to 
me  to  decide  was  whether  the  reporter 
has  a  copyright  in  the  public  reports  in 
the  Times.  Now,  we  must  just  recollect 
what  the  position  of  mattera  is.  A  speech 
is  made — an  oral  speech,  not  read  from 
writing,  but  made  off-hand.  That  speech 
can  only  be  heard  by  the  persons  who  are 
the  audience  on  the  particular  occasion, 
and  as  far  as  the  address  interested  them 
it  would  linger  in  the  minds  of  those 
persons  for  a  longer  or  shorter  time,  but 
it  would  reach  no  one  else.  It  was  not 
heard  by  anybody  outside  the  room,  and 
the  only  way  in  which  it  could  be  read 
by  anybody  outside  the  room  would  be  by 
a  reporter  taking  a  note  of  it  and  the 
report  being  published.  The  result  is 
that  what  the  reporter  does  is  to  put  it 
into  a  form  in  which  it  can  be  kept  and 
perpetuated,  and  also  to  afford  to  readers 
who  are  not  present  on  the  occasion  when 
the  speech  is  given  an  opportunity  of  see- 
ing what  they  could  not  see  in  any  other 
way.  The  reporter  attends  and  takes 
down  the  speech ;  he  puts  it  into  form, 
and  it  is  published.  [His  Loi-dship  re- 
ferred to  the  evidence  as  to  the  work 
done  and  skill  required  in  preparing  the 
report  for  publication,  and  proceeded :] 
It  came  out  incidentally  in  the  evidence 
here  that  there  were  other  reporters  pre- 
sent on  some  of  the  occasions,  and  that 
the  reports  of  the  different  papers  differ 
very  considerably,  confirming  the  evi- 
dence which  I  have  just  read.  Then  it 
was  said  that  the  reporter  cannot  have 
any  copyright  because  he  is  not  an  author 
of  any  original  public  matter,  and  it  is 
said  a  publisher  of  a  work  which  has  been 
previously  published  is  not  himself  the 
author  of  that  which  had  been  previously 
published.  That  seems  to  me  to  be  rather 
a  confusion  of  terms.  'No  doubt  the 
reporter  is  not  the  author  of  the  speech, 
but  the  reporter  is  the  author  of  the 
public  report  of  the  speech,  and  that  is 
the  only  thing  with  respect  to  which  copy- 
right can  exist.  It  is  said  a  mere  reporter 
of  a  speech  cannot  be  its  author.  That, 
again,  I  have  just  dealt  with.     He  is  not 


the  author  of  the  speech,  but'  he  is  the 
author  of  the  writing  which  isjpublished 
containing  the  speech.  The  evidence 
shews  that  a  certain  amount  of  experience 
is  essential  for  the  purpose  of  composing 
the  report  from  the  shorthand  notes. 
Now,  some  cases  were  cited  to  me  with 
reference  to  law  reports.  The  first  is 
Butterworth  v.  Robinsonj^  where  the 
defendant  had  sold  what  was  called  an 
abridgment  of  cases  argued  and  deter- 
mined in  Courts  of  law.  In  support  of 
the  motion  it  was  stated  that  this  work 
was  by  no  means  an  abridgment ;  that, 
except  in  colourably  leaving  out  some 
parts  of  the  cases,  such  as  the  arguments 
of  counsel,  it  was  a  mere  copy  verbatim 
of  several  of  the  reports  of  cases  in  the 
Courts  of  law,  and,  among  them,  of  the 
Teinn  Rtpoi'ts,  of  which  the  plaintiff  was 
the  proprietor,  comprising  not  a  few  cases 
only,  but  all  the  cases  published  in  that 
work,  the  chronological  order  of  the 
original  work  being  artfully  changed  to 
an  alphabetical  arrangement  under  heads 
and  titles  to  give  it  the  appearance  of 
a  new  work.  There  the  Lord  Chancellor 
says :  "  I  have  looked  at  one  or  two  cases, 
with  which  I  am  pretty  well  acquainted  ; 
and  it  appears  to  me  an  extremely  illiberal 
publication.  Take  the  injunction  upon 
the  certificate  of  the  bill  filed ;  to  give  them 
an  opportunity  of  stating  what  they  can 
upon  it."  It  was  not  brought  before  the 
Court  again.  That  clearly  was  a  case  in 
which  the  report  of  what  the  reporter 
heard  in  Court  was  treated  as  a  matter  in 
respect  of  which  he  had  copyright.  No 
doubt  to  some  extent  a  legal  report  might 
be  an  abridgment,  but  it  is  rather  singular 
that  what  in  particular  might  be  abridged 
and  put  very  neatly — the  speeches  and 
arguments  of  counsel — seems  to  have  been 
left  out  altogether.  Again,  in  Sweet  v. 
Maugham  ^  the  Legal  Observer  had  printed 
cases  identical  with  reports  in  the  Jurist. 
Some  of  the  cases  had  come  from  an 
independent  source,  and  as  to  those  there 
could  be  no  copyright  in  the  plaintiff,  but 
as  to  the  rest  the  copyright  was  claimed, 
and  the  Vice-chancellor  granted  an 
injunction.  He  ""said:  "The  injunction, 
as  it  is  now  expressed,  does  not  extend  to 
the  reports  which  have  been  taken  from  a 
common  source ;  but  to  those  only  which 
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have  been  copied  from  the  Jurisi^  and 
which  are  the  plaintiff's  copyright.  As  it 
is  quite  plain  that  an  injury  has  been 
done  by  the  defendants,  I  shall  continue 
the  injunction."  There  were  two  or  three 
other  cases  of  the  same  sort  cited,  but  I 
do  not  think  I  need  refer  to  those.  Mr. 
ficrutton  cited  several  American  cases 
which,  he  said,  shewed  that  the  Courts  in 
America  at  any  rate  had  not  recognised 
that  there  could  be  any  copyright  in  the 
public  judgments  given  by  the  members 
of  the  Courts.  That  may  be  so.  I  will 
consider  the  application  of  those  cases 
when  I  have  to  decide  a  similar  case  in 
England.  I  do  not  think  the  question  of 
the  judgments  has  anything  to  do  with  it, 
but  in  those  cases  it  was  quite  clear  that 
the  learned  Judges  recognised  the  right  of 
the  copyright  in  what  is  taken  down  and 
put  into  shape  and  published  by  the 
reporter.  In  Gray  v.  Russell  **  an 
explanation  was  given  by  Mr.  Justice 
Story,  when  it  was  admitted  that  Mr. 
Sweet  had  a  copyright  in  the  abstract  of 
the  arguments  and  so  on  and  in  the  head 
notes,  though  possibly  not  in  the  judgment 
itself.  Then  it  was  said  there  could  be  no 
copyright  in  what  is  a  mere  copy,  and 
another  American  case  was  cited — David- 
son V.  Wheelock  ** — in  which  it  was  stated 
that  there  was  no  copyright  in  a  publica- 
tion of  statutes,  though  if  there  had  been 
a  compilation  of  them  there  might  be  a 
copyright.  I  do  not  quite  see  how  there 
can  be  a  copyright  in  a  mere  publishing 
of  what  had  already  been  published  and 
printed  by  the  Houses  of  Parliament  in 
Eogland  or  the  Senate  in  America. 
Then  another  case  was  cited,  which  is 
the  case  of  Leslie  v.  Young ^^^  and  it  is 
instructive.  There  the  plaintiff  had 
published  certain  time-tables  and  so  on  in 
connection  with  Perth,  which  it  was 
alleged  the  defendant  had  copied.  The 
time-tables  and  the  times  for  the  trains 
to  start  were,  of  course,  taken  both  by 
the  plaintiff  and  the  defendant  in  the 
action  from  the  tables  issued  to  the  public 
hy  the  railway  companies.  As  to  this,  it 
was  held  that  as  fietr  as  the  plaintiff  had 
only  taken  the  contents  of  the  time-tables 
from  the  public  tune-tables  he  could  not 
by  printing  them  over  again  have  any 
copyright  in  them.     But  he  had  done 


more.  He  had  also  collected  and  given 
various  excursions  which  were  recom- 
mended to  travellers,  and  in  the  report 
of  that  case  in  the  House  of  Ix>rds 
it  is  pointed  out  why  the  distinction  is 
drawn.  Lord  Herschell  says:  "The  in- 
formation in  these  time-tables  was  of 
course  derived  by  the  pursuer  firom 
sources  which  were  as  open  to  the  de- 
fenders as  to  himself,  and  he  does  not 
and  cannot  claim  any  right  to  the  inform- 
ation as  such;  he  can  only  claim  copy- 
right in  them,  if  they  are  the  result  in 
some  respect  or  other  of  independent  work 
on  his  part,  and  if  advantage  has  been 
substantially  taken  by  the  defenders  of 
that  independent  labour.  .  .  .  The  real 
truth  is,  that  although  it  is  not  to  be  dis- 
puted that  there  may  be  a  copyright  in  a 
compilation  or  abstract  involving  inde- 
pendent labour,  yet  when  you  come  to 
such  a  subject  matter  as  that  with  which 
we  are  dealing,  it  ought  to  be  clearly 
established  that,  looking  at  these  tables 
as  a  whole,  there  has  been  a  substantial 
appropriation  by  the  one  party  of  the 
independent  labour  of  the  other,  before 
any  proceeding  on  the  ground  of  copy- 
right can  be  justified.  .  .  •  But  there  is 
another  part  of  the  case  which  strikes 
me  asofa  very  different  character.  ...  It 
appears  to  me  the  only  part  of  the  work 
which  can  be  said  to  indicate  any  con- 
siderable amount  of  independent  labour, 
and  be  entitled  to  be  regarded  as  an 
original  work."  Then  he  referred  to  cer- 
tain points  contained  in  the  information 
as  to  excursions  and  so  on,  and  said :  *^  It 
seems  to  me  that  this  was  a  compilation 
containing  an  abridgment  of  information 
of  a  very  useful  character,  and  such  as 
was  likely  to  be  taken  advantage  of  by 
those  who  were  travelling  in  the  neigh- 
bourhood of  Perth."  That  was  a  case, 
therefore,  where  the  common  material 
did  not  itself  give  a  right  of  copyright, 
but  when  it  was  made  the  basis  of  giving 
to  the  public  something  that  was  not 
found  in  the  tables  themselves  it  was  held  it 
might  be  so.  In  the  case  before  me  there 
is,  as  I  say,  no  copying  at  all ;  what  is  done  is 
the  taking  down  what  is  spoken,  and  that 
seems  to  me  for  this  purpose  to  be  an 
original  thing  and  not  a  copy.  Then  it 
is  said  there  might  be  a  dozen  reporters 
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who  would  all  do  the  same  thing,  and  I 
was  asked  whether  they  could  aU  have  a 
oopyright.  On  this  it  is  rather  singular 
that  here  it  appears  incidentally  that  the 
reporters  differ  a  good  deal,  and  I  do  not 
see  why  each  person  should  not  hare  a 
copyright,  not  in  the  speech,  but  in  the 
version  of  the  speech  which  he  has  made. 
Take  the  case  of  a  translation.  Mr. 
Terrell  suggested  that  in  this  case  taking 
the  words  of  the  speaker,  and  converting 
them  into  a  shorthand  note,  and  then 
extending  the  shorthand  into  longhand 
was  itself  a  translation.  I  do  not  quite 
follow  that,  and  I  do  not  use  the  word 
"translation"  in  that  sense.  You  may 
have  several  translations  of  one  work; 
it  often  happens  that  you  have,  and 
one  might  ask  how  many  different  trans- 
lations there  might  be  of  Dante's  Ivferno, 
for  instance.  In  every  translation  each 
person  uses  his  own  head  and  brains 
and  time,  and  he  produces  a  i*esult  which 
may  be  more  or  less  like  the  result 
produced  by  others.  In  cases  of  merely 
prose  translations  they  often  come  pretty 
close  to  one  another.  In  cases  of  the 
taming  of  a  poem  in  a  foreign  language 
into  English  poetry,  of  course  there  is  &r 
more  room  for  divergence,  but  as  regards 
the  position  of  a  translation  Mr.  Justice 
Story  says  this  in  Emerson  v.  Daviea  ^ 
[l845]^*:  ^'A  man  has  a  right  to  a 
oopyright  in  a  translation,  upon  which  he 
has  bestowed  his  time  and  labour.  To  be 
sure,  another  man  has  an  equal  right  to 
translate  the  original  work,  and  to  publish 
his  translation ;  but  then  it  must  be  his 
own  translation  by  his  own  skill  and 
labour  ;  and  not  the  mere  use  and  publica- 
tion of  the  translation  already  made  by 
another."  Then  there  was  a  case  of  WycUt  v. 
Bamardj^^  where  the  plaintiff  published  a 
book  called  The  Repertory  of  Arts,  Manufac- 
tures,  and  Agriculture.  He  claimed  copy- 
right in  a  work  containing  specifications 
of  patents,  translations  from  foreign  lan- 
guages, original  communications,  and  so 
on.  The  defendants  were  publishers  of 
another  periodical  work  called  the  Trades- 
man, or  Commercial  Magazine,  which  con- 
tained various  articles,  copied,  abstracted, 
or  taken  from  the  plaintiff's  work  without 
bis  consent,  being  translations  from  the 
(21)  3  Story,  768. 


French  and  German  languages  and  specifi- 
cations of  patents.  The  defendant  set  up 
a  custom  of  trade  which  the  Lord  Chan- 
cellor disposed  of.  Then  he  pointed  out, 
''As  to  the  specifications  of  patents,  a 
person,  who  chose  to  go  to  the  office,  copy 
a  specification,  and  publish  it,  could  not 
by  so  doing  acquire  a  right  to  restrain 
another  from  copying  it" — that  is  very 
much  like  the  time-tables — ''and  that 
with  respect  to  the  translations,  if  original, 
whether  made  by  the  plaintiff,  or  given  to 
him,  they  could  not  be  distinguished  from 
other  works:  the  injunction,  therefore, 
must  go."  I  do  not  look  upon  these  re- 
ports as  translations,  but  they  are  in  pari 
materia  with  translations.  Different  per- 
sons may  go  to  the  common  source  and 
make  their  own  translations  or  take  their 
own  notes,  and  there  is  no  reason  why 
there  should  not  be  a  copyright  in  them 
when  taken  and  the  requirements  of  law 
as  to  obtaining  copyright  have  been  duly 
performed.  Then  there  was  another  case 
which  I  think  is  analogous — a  case  of  a 
directory.  There  the  materials  were 
within  a  very  narrow  limit.  There  wa» 
a  good  deal  of  trouble  in  getting  them  and 
a  good  deal  of  labour  and  expense ;  but 
what  might  be  got  was  common  to  all, 
and  it  was  so  narrow  in  form  that  it 
would  be  very  difficult  for  one  person  to 
get  it  in  a  shape  different  from  the  shape 
in  which  it  was  got  by  another.  It  is 
quite  clear  that  one  man  may  publish  a 
directory,  and  another  man  may  publish 
another,  but  he  must  not  take  it  from  the 
first.  He  may  have  recourse  to  the 
means  which  the  first  man  adopted,  and 
he  may  then  make  a  second  of  his  own. 
The  point  as  to  the  directory  is  put  very 
clearly  by  Lord  Hatherley,  when  Vice- 
Chancellor,  in  Kelly  v.  Morris,^  He  says : 
"The  defendant  has  been  most  completely 
mistaken  in  what  he  assumes  to  be  his 
right  to  deal  with  the  labour  and  property 
of  others.  In  the  case  of  a  dictionary, 
map,  guide  book,  or  directory,  when  there 
are  certain  common  objects  of  informa- 
tion which  must,  if  described  correctly, 
be  described  in  the  same  words,  a  subse- 
quent compiler  is  bound  to  set  about  doing 
for  himself  that  which  the  first  compiler 
has  done.  In  the  case  of  a  road  book,  he 
must  count  the  milestones  for  himself.  In 
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the  case  of  a  map  of  a  newly  discovered 
island  (the  illustration  put  by  Mr.  Daniel) 
he  must  go  through  the  whole  process  of 
triangulation  just  as  if  he  had  never  seen 
any  former  map,  and,  generally,  he  is  not 
entitled  to  take  one  word  of  the  informa- 
tion previously  published  without  indepen- 
dently working  out  the  matter  for  himself, 
so  as  to  arrive  at  the  same  result  from  the 
same  common  sources  of  information,  and 
the  only  use  that  he  can  legitimately  make 
of  a  previous  publication  is  to  verify  his 
own  calculations  and  results  when  ob- 
tained." So,  applying  the  principle  of 
those  cases  here,  it  seems  to  me  that  the 
reporter  might  make  a  report  of  a  speech 
delivered  in  public,  intended  to  be  re- 
ported, and  then  might  have  a  copyright 
in  his  own  production  if  he  procured  the 
material  himself,  but  he  must  not  set  to 
work  by  taking  the  report  that  another 
man  has  made  and  insert  it  in  his  work, 
simply  copying  that  report.  Then  a  ques- 
tion was  put  as  rather  a  redtictio  ad  ah- 
WLTdum.  Gould  the  Tim^  restrain  Lord 
Bosebery  from  publishing  his  own  speeches 
taken  from  the  report  in  the  TimM  \  With 
great  deference  to  the  learned  counsel,  I 
do  not  quite  see  where  the  absurdity 
comes  in.  In  the  particular  case  put,  if  a 
speaker  recollects  what  took  place,  of 
course  he  could  publish  it  again  either 
orally  or  in  writing,  and,  what  is  more, 
he  might  for  that  purpose,  if  he  liked, 
refresh  his  memory  as  to  what  took  place 
by  looking  at  the  report  in  the  news- 
papers ;  but  if  he  has  forgotten  what  took 
place,  and  if  he  cannot  recollect  suffi- 
ciently to  publish  the  speech,  there  is 
another  thing  open  to  him — he  may  then 
go  to  other  persons  who  have  been  pre- 
sent and  try  to  get  something  of  what 
actually  took  place  from  them.  But  if  he 
cannot  recollect  what  took  place  himself, 
and  if  he  cannot  get  his  memory  refreshed 
by  materials  furnished  by  other  persons 
to  him,  I  do  not  see  where  the  hardship 
is,  if,  in  order  to  republish  a  speech  which 
has  been  thrown  to  the  winds  without 
being  recorded  in  any  way  by  him  or  his 
friends,  he  has  to  get  a  copy  of  it  from 
a  person  who  has  made  a  report  and  is 
entitled  to  the  copyright  in  his  report.  I 
do  not  think  the  difficulty  would  ever 
arise  practically,  but  it  is  put  rather  as 


bringing  the  matter  to  an  absurdity,  and 
I  do  not  see  that  it  does  so.  It  seems  to 
me,  all  the  legal  requirements  having  been 
duly  satisfied,  the  TiiM»  having  estab- 
lished the  right  to  whatever  copyright 
the  reporter  had,  that  the  reporter  had  a 
copyright  which  has  passed  to  or  vested  in 
the  Times,  That  being  so,  I  think  the 
plaintiffs  are  entitled  to  the  injunction  as 
asked. 

Solicitors — Soames,  Edwards  k,  Jones ; 
UptoD,  Atkey  &  Co. 

IRejforted  hj  J.  R.  JirooJte,  JEif  ^ 
BarrUtcT'Ot-Law, 


riCH,  J. ) 
99.  [ 
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KELCEY,  In  re ;  ttson 

V.   KBLCEY. 


Kekewich,  J. 
1899. 
Aug. 

Mortgage — Validity — Cliarge  of  all  Real 
and  Personal  £state — Vagueness— FubUc 
Policy. 

A  charge  upon  the  whole  of  a  mortgagor's 
real  and  personal  estate  is  a  valid  equitable 
charge  upon  all  the  mortgagor's  properly 
existing  at  its  date;  and  the  mortgagee 
under  such  a  eliorge  has  a  lien  uponaR 
such  property  in  preference  to  general 
creditors. 

On  November  10,  1869,  Francis  Enn 
Kelcey,  the  testator  in  this  action  (then 
known  as  Francis  £^n),  gave  to  Mrs. 
Sarah  Anne  Foord  his  promissory  note  for 
2,500^.  and  interest,  and  on  the  same  day 
he  signed  and  gave  her  the  followiDg 
memorandum  of  charge : 

*'  I  do  hereby  charge  all  my  real  and 
personal  estate  whatsoever  and  where- 
soever, and  of  what  nature  or  kind 
soever  the  same  may  be  or  consist, 
with  the  payment  to  Sarah  Anne  Foord, 
of  Smeeth,  in  the  county  of  Kent,  widow, 
of  the  sum  of  2,500^.,  this  day  lent  and 
advanced  by  her  to  me  and  secured 
by  my  promissory  note  bearing  even  date 
herewith,  together  with  interest  for  the 
same  at  the  rate  of  4/.  10s.  per  cent,  per 
annum.  And  I  do  hereby  undertake  and 
agree  that  I  will  when  thereunto  required 
make  and  execute  all  such  deeds  and 
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assurances  as  shall  be  reasonable  and 
necessary  for  charging  the  said  premises 
with  or  farther  securing  the  repayment  of 
the  said  sum  of  2fi00L  and  interest  as 
aforesaid." 

At  the  date  of  the  charge  the  testator 
was  entitled  to  a  policy  of  insurance  on  his 
own  life  under  which  1,214^.  became 
payable  on  his  death. 

The  testator  died  in  the  year  1898,  and 
on  November  2  of  that  year  letters  of 
administration  with  his  will  annexed  were 
granted  to  Stephen  Finn  Kelcey.  This 
action  was  commenced  shortly  afterwards 
by  a  creditor,  and  a  full  administration 
order  was  made  on  March  20,  1899.  The 
estate  was  insolvent. 

The  interest  upon  the  charge  to  Mrs. 
Foord  had  been  regularly  paid  down  to 
the  testator's  death,  and  payments  had 
been  made  on  account  of  principal,  re- 
ducing the  amount  due  to  500/. 

After  the  testator's  death  Mrs.  Foord 
for  the  first  time  gave  notice  of  her  charge 
to  the  insurance  society,  and  took  out  a 
summons  that  the  administrator  might  be 
ordered  to  pay  the  sum  due  upon  her 
charge  and  interest  out  of  moneys  coming 
to  his  hands  in  respect  of  the  policy.  The 
sammons  now  came  on  for  hearing. 

J,  G,  Woody  for  the  summons. — The 
policy  of  insurance  was  in  existence  at  the 
date  of  the  charge.  The  charge  does  not 
profess  to  bind  future  property,  and  it  is 
perfectly  good  as  a  charge  on  existing 
property,  and  therefore  the  applicant 
ought  to  be  paid  out  of  the  policy  moneys 
in  priority  to  the  general  creditors. 

Warrington^  Q.C,,  and  ff.  C.  Ridl,  for 
the  plaintiff  in  the  creditors'  action. — The 
sammons  raises  a  point  which  has  never 
been  actually  decided,  though  several 
times  hinted  at — namely,  whether  a 
charge  on  all  a  man's  real  and  personal 
estate  without  further  definition  is  a  good 
charge.  In  Clarke,  In  re;  Coombe  v. 
Carter  [i887],^  an  assignment  of  every- 
thing a  man  should  receive  under  a  will 
was  held  good,  but  an  assignment  of  all 
his  property  was  held  bad.  In  UEpineuil 
{Count),  In  re  [l882],^  an  assignment  of 
all  a  man's  present  and  future  personalty 

(1)  66  L.  J.  Ch.  081 ;  3G  Ch.  D.  348. 

(2)  20  Ch.  D.  758. 


was  divided  and  held  good  for  present 
property  and  bad  for  future ;  but  in 
Tailby  v.  Official  Receiver  [i888]  '  Lord 
Macnaghten  expressed  a  doubt  whether 
such  a  charge  would  create  a  specific  lien 
of  any  sort  or  kind,  even  on  existing  pro- 
perty. The  charge  in  Tailby  v.  Official 
Receiver  ^  was  on  a  specific  kind  of  pro- 
perty— ^namely,  book  debts.  A  charge  on 
all  a  man's  personal  estate  is  too  vague  to 
be  effectual — Belding  v.  Bead  [i865]  *  and 
Clements  v.  MatOunva  [i883]^ — and  it  is 
against  public  policy,  both  because  it 
might  prevent  the  mortgagor  earning  his 
living,  and  because  it  would  enable  him  to 
obtain  credit  under  false  pretences.  If 
the  charge  is  good  at  all,  it  must  affect 
real  estate,  and  would  be  good  against  a 
subsequent  purchaser.  There  is  no  direct 
authority  on  the  point,  but  the  charge 
is  bad  because  it  is  too  vague  and  is 
against  public  policy. 

BardsweU,  for  another  creditor,  adopted 
the  same  line  of  argument. 

Gatet/,  for  the  testator's  legal  personal 
representative. 

E!sKEWiCH,  J. — Notwithstanding  the 
novelty  of  the  point  in  the  sense  of 
absence  of  decision,  I  do  not  think  that 
any  useful  purpose  would  be  ensured  by 
further  consideration  or  ailment,  because 
it  is  admitted  by  counsel  on  all  hands  that 
we  have  before  us  everything  that  can  really 
assist  the  Court  in  arriving  at  a  conclusion. 
I  say  novelty  in  the  sense  of  absence  of 
decision,  because  I  am  myself  aware  that 
the  point  is  one  that  has  been  discussed 
again  and  again  in  the  profession;  the 
question  is  simply  whether  a  mere  charge 
for  valuable  consideration  of  all  the  real 
and  personal  property  of  the  person 
receiving  the  consideration  is  good,  so  as 
to  be  enforceable  in  a  Court  of  law. 

In  this  case  I  think  we  are  free  from 
any  question  whether  future  property  is 
included  or  not.  I  do  not  mean  to  say 
that  there  are  not  words  here  that 
might  be  construed  to  include  future 
property ;  but  we  are  not  concerned  in 
considering  that  much,  because  the  words 
seem  to  me  to  point  more  directly  to 

(3)  58  L.  J.  Q.B.  75  ;  13  App.  Cas.  523. 

(4)  34  L.  J.  Ex.  212;  3  H.  &  C.  965. 

(5)  52  L.  J.  Q.B.  772  ;  11  Q.B.  D.  808. 
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property  at  the  date  of  the  charge  only. 
I  do  not  think  that  what  follows  the  first 
sentence  of  the  charge  can  fairly  be  con- 
strued as  enlarging  what  in  itself  would 
be  confined  to  existing  property.  Now, 
why  should  not  that  be  a  good  charge  on 
what  the  man  has  at  the  time  f  The  first 
argument  against  it  was  that  it  was  con- 
trary to  public  policy — ^that  is  to  say,  that 
it  is  not  desirable  that  a  man  should  be 
allowed  to  charge  everything  he  has  down 
to  the  clothes  on  his  back  ;  and  that  it  is 
not  desirable  that  he  should  be  allowed  to 
create  this  charge  as  it  were  in  secret, 
and  so  that  no  one  would  know  of  its  exist- 
ence ;  and  that  he  might  be  trading  under 
false  colours,  carrying  on  business,  or 
keeping  up  an  establishment,  while  all  the 
time  a  stranger  has  in  his  pocket  a  charge 
which  would  sweep  up  the  whole  of  his 
property. 

To  that  there  seem  to  me  to  be  two  com- 
plete answers.  The  first  is  that  one  can 
never  too  much  or  too  forcibly  keep 
before  one's  mind,  when  this  question  is 
raised,  the  remarks  that  are  usually 
quoted  from  Egerton  v.  Brovordow  [i85s],* 
which  are  taken  from  a  case  much 
earlier  than  that — Richardson  v.  Mellish 
[l824]  ^ — ^to  the  effect  that  public  policy 
is  a  high  horse,  and  that  when  once  you 
bestride  it  you  do  not  know  where  it  will 
take  you.  It  is  very  important  to  know 
what  you  mean  by  public  policy  and  where 
the  argument  would  lead  you.  It  seems 
to  me  it  may  lead  you  a  great  deal  too 
far.  There  is  certainly  no  law  that  a 
man  may  not  create  a  charge  on  all  bis 
real  and  personal  property — that  is  to 
say,  he  may  do  it  by  proper  deeds  in  a 
proper  way ;  it  may  be  that  a  registered 
bill  of  sale  is  necessary ;  it  may  be  that  other 
documents  are  necessary;  but  he  can  do  it 
if  he  pleases.  And  to  say  that  that  which 
can  be  done,  if  it  is  carefully  done  by  the 
assistance  of  the  law,  cannot  be  done  in  a 
different  way  because  it  is  against  public 
policy,  seems  to  me  to  be  resting  on  very 
dangerous  ground. 

Again,  as  regards  secrecy,  it  has  been 
pointed  out  that  if  this  were  a  charge 
on  land  which  the  grantor  possessed  at  its 
date,  it  would  create  an  estate  in  equity 

(6)  23  L.  J.  Ch.  348;  4  H.L.  Gas.  1. 

(7)  3  L.  J.  C.P.  (o  s.)  265 ;  2  Bing.  229. 


which  might  take  precedence  of  a  pur- 
chaser who  had  contracted  for  that  which 
the  vendor  had  not.  But  that  is  per- 
fectly true  of  a  great  many  other  instru- 
ments, including  the  common  case  of  a 
marriage  settlement  which  is  locked  up  in 
a  fjamily  box,  kept  in  a  solicitor's  office  or 
muniment  room,  and  never  seen  until  it 
it  is  called  for  by  the  necessity  of  the  case. 
It  frequently  happens,  and  it  most 
happen,  that  a  man  has  the  power  of 
defrauding  a  purchaser  or  some  one  else 
— a  mortgagee,  if  he  chooses  to  conceal  a 
document.  I  think  it  would  be  going  a 
great  deal  too  far  to  say  that  this  charge 
is  not  good  on  that  ground. 

But  then  the  other  objection  is  vague- 
ness and  indefiniteness.     The  answer  to 
that  seems  to  me  to  be  found  in  Lord 
Justice  Bowen's  judgment  in  Clarke^  In^ 
re^:   "A  contract  may  be  so  vague  in 
its  terms  that  it  cannot  be  understood, 
and  in  that  case  it  is  of  no  effect  at  law 
or  in  equity."    There  is  no  vagueness  in 
that  respect  in  this  particular  contract 
unless  it  is  found  in  the  doubt  whether 
future    property    is    to    be  included  or 
not,    and    even    that    comes  under  the 
second     head.      With    regard    to    that 
Lord    Justice   Bowen   says:    "There   is 
another  kind  of  vagueness  which  arises 
from  the  property  not  being  ascertained 
at  the  date  of  the  contract,  but  if  at  the 
time  when  the  contract  is  sought  to  be 
enforced  the  property  has  come  in  ene 
and  is  capable  of  being  identified  as  that 
to  which  the  contract  refers,  I  cannot  see 
why  there  is  in  it  any  such  vagueness  as 
to  prevent  a  Court  of  Equity  from  en- 
forcing the  contract.     Even  then  there 
may    be    something    in    the    nature   of 
the  contract  which  will  prevent  its  being 
enforced.     I  will  not  attempt  to  define 
what  will  have  that  effect.     It  is  sug- 
gested that,  as  distinct  from  vagueness, 
there  may  be  such  wideness  in  a  con- 
tract that  it  ought  not  to  be  enforced 
by  a  Court  of  Equity."      Then  he  just 
hints  at  the  suggestion  which  is  the  bass 
of  the  present  argument.    But  after  those 
remarks,  I  think  clearly  that  one  cannot 
attack  a  contract  of  this  kind  upon  the 
ground  that  it  is  indefinite.    If  one  can 
fairly  construe  it,  and  see  what  its  mean- 
ing is,  and  ascertain  when  the  time  for 
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onfopcement  oomw  to  what  property  it 
ajttacheB,  one  cannot  aay  that  it  ought  not 
to  be  enforced  because  it  is  too  vague,  or 
even  because  there  might  have  been  a  diffi- 
cidty  in  ascertaining  the  property  at  the 
time  of  the  creation  of  the  charge. 

Then  I  put  aside — ^and  I  think  I  ought 
to  put  aside — ^the  grounds  of  public  policy. 
It  may  be — I  do  notsay  it  is  not — that  it 
would  be  a  great  advantage  that  charges 
of  this  kind  should  not  be  allowed  to  take 
effect-*-that  is  to  say,  that  there  should 
be,  for  instance^  a  register  of  all  charges 
on  all  property,  and  that  fraud  should  be 
thereby  rendered,  as  far  as  can  be,  im- 
possible^ and  that  confusion  in  ownership 
^hocdd  be  prevented ;  but  hitherto  that 
has  not  been  the  policy  of  English  law 
except  to  a  very  small  extent.  We  have 
DO  authority  to  go  the  length  of  saying 
that  at  the  date  of  the  charge  anything  of 
the  kind  was  not  permissible. 

The  nearest  appiXMch,,  I  ventiure  to 
think  the  only  approach,  to  the  position 
required  by  the  argument  of  the  plain* 
tifi's  counsel,  is  in  that  one  passage  in 
Lord  Macna^hten's  judgment  in  the 
case  of  TaUby  v.  Official  Receiver,^  re- 
ferring to  D'JSpinmUiCiyutU),  In  re^:''! 
much  doubt  whether  a  memorandum  like 
that  on. which  the  claimant  relied  could 
create  a  specific  lien  of  any  sort  or  kind." 
liord  Macnaghten  is  suggesting  a  doubt 
which  may  heoeafber  have  to  be  solv^.  If 
it  is  to.  be  solved  in  the  sense  of  saying  that 
a  general  charge  cannot  create  a  specific 
lien  of  any  sort  or  kind,  I  venture  to 
Uiink  that  musib  be  done  by  the  House  of 
Lords.  I  doubt  very  much,  with  respect, 
whether  it  can  be  done  by  the  Court  of 
Appeal.  I  am  perfectly  sure  it  cannot 
be  done  by  a  Court  of  first  instance. 

Solicitors— Ford,  Lloyd,  Bartlett  &  Michelmore ; 
Bower,  Cotton  &  Bower,  agents  for  H.  B. 
Bradley,  Folkestone;  Hamlin,  Grammer  & 
Hamlin,  agents  for  Bridgman,  Weaver  &  Wild, 
Chester;  Warren,  Mnrton  Sc  Miller,  agents 
for  Hallctt,  Creery  &  Co.,  Ashford,  Kent. 

[Eepcrted  hj  J.  i?.  Brooke^  E%c[,^ 
JJarrister-at-  Law, 
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BLAND,  In  re ;  miller  v. 

BLAND. 


Stirling,  J. 

1899. 

May  17,  18. 

July  5. 

Administration — Will  —  Absolute  Gift 
/oUowed  by  Executory  Limitation — Con- 
tersion  of  Reversionary  Interest — Ride  in 
Howe  V.  Dartmouth  (Earl). 

The  rule  in  Howe  v,  Dartmouth  (Earl) 
(7  Vea.  137;  1  Wh.&Tu.  L.C.(7thed.)68), 
which  requires  the  conversion  of  wasting 
securities  and  reversianary  interests,  may 
apply  to  a  case  of  an  absoluU  gift  subject 
to  an  executory  limitation  ;  hut  the  infer- 
ence  as  to  the  intention  ofihe  testator,  upon 
which  the  rule  is  based,  is  weaker  in  sudh  a 
case  than  when  the  <  testator  has  given  the 
property  to  persons  aueoessively  as  tenant 
for  Ufe  and  remaindermen. 

By  his  will  dated  October  8, 1885,  John 
Bland  gave  and  bequeathed  to  his  wife 
1^1  hiS'ipersonal  estate  and  effects,  and 
appointed  her  sole  executrix* 

By  a  codicil  dated  June  26,  1886,  the 
testator,  after  reciting  that  Ghita  Miller 
was  the  adopted  child  of  him^lf  and  his 
wi£e,  and  that  he  was  desirous  of  making 
provieion  for  her  in  the  event  of  his  wife 
dying  without  issue  and  leaving  her  sur- 
viving, directed  that,  in  such  event,  hLs 
will  should  be  read  as  if,  in  the  bequests 
ther^  contained,  the  name  of  G.  Miller 
were  substituted  for  that  of  his  wife. 

The  testator  having  died,  G.  Miller  com- 
menced  this  action  against  the  executrix 
for  administration  of  the  estate. 

It  was  found  by  the  Master's  certificate 
that  part  of  the  outstanding  personal 
estate  consisted  of  a  reversionary  interest 
expectant  on  the  wife's  decease  in  certain 
funds  in  which  the  wife  had  a  life 
interest. 

On  further  consideration  the  question 
was  raised  whether  or  not  the  rule  in 
^owe  v.  Dartmouth  {Earl)  [I802]  ^  ought 
to  be  applied  and  the  reversionary  interest 
sold  for  the  benefit  of  the  tenant  for  life. 

Butcher,  Q.C.,  and  F,  Thompson,  for 
the  plaintiff. — The  rule  applies  as  between 
a  tenant  for  life  and  remaindermen,  but 

(1)  7  Vea.  137 ;  1  Wh.  &  Tu.  L.C.  (7th  ed.)  G8. 
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has  never  been  applied  to  a  case  like  the 
present,  which  is  one  of  an  absolute  gifb 
with  a  contingent  executory  limitation 
over.  The  intention  of  the  testator  was 
that  the  gift  should  be  taken  in  specie. 
There  ought  to  be  no  conversion — CoUins 
V.  (7oZ^n«  [l833],*  Pickering  v.  Pickering 
n[839],*  ninvea  v.  Hinves  [i844],*  and 
ncarria  v.  Poyner  [I862].* 

Jenkins,  Q,C,y  and  A,  d'J5.  Terrell,  for 
the  defendant. — For  the  purposes  of  the 
rule  there  is  no  difference  between  a  gift 
for  life  with  remainders  over  and  an 
absolute  gift  with  an  executory  limitation 
over.  The  rule  should  be  applied  and 
the  reversionary  interest  sold — Jebh  v. 
TuguM  [1855]^  and  Whitehead^  In  re; 
Peacock  v.  Lucas  [l894]  J 

Butcher,  Q.C.,  replied. 

Cur,  adv.  vuU, 

July  5. — Stirling,  J. — The  question 
arises  as  to  what  is  to  be  done  with  a 
reversionary  interest  in  certain  trust 
funds  which  the  Master  has  foimd  to  be 
part  of  the  testator's  general  estate.  The 
reversionary  interest  is  expectant  on  the 
death  of  the  testator's  widow,  she  being 
tenant  for  life  of  the  funds  in  question. 
That  involves  the  question  whether  the 
principles  laid  down  in  Hovye  v.  Dart- 
mouth {Earl)  ^  are  applicable  to  a  will  and 
codicil  expressed  as  these  are,  in  which 
there  is  first  an  absolute  gift  to  the 
widow,  followed  by  a  gift  over  in  the 
event  of  the  widow  dying  without  issue. 
I  am  not  prepared  to  say  that  the  rule  in 
Howe  V.  Daaimowth  (EarJ)^  can  never 
apply  to  a  case  of  an  absolute  gift  subject 
to  an  executory  limitation ;  but  I  think 
that  the  inference  as  to  the  intention  of 
the  testator  upon  which  that  rule  is  based 
is  weaker  in  such  a  case  than  when  the 
testator  has  given  his  property  to  persons 
successively  as  tenants  for  life  and  re- 
maindermen. And,  even  in  a  case  where 
the  rule  in  nou)e  v.  DartmovJth  (Earl)  ^  is 
strictly  applicable,  an  inference  of  an 
intention  to  the  contrary  has  been  drawn 

(2)  2  Myl.  &  K  703. 

(3)  8  L.  J.  Ch.  336;  4  MyL  k  Cr.  289. 

(4)  3  Hare,  609. 

(6)  21  L.  J.  Ch.  916;  1  Drew.  174. 
(6)  24  L.  J.  Ch.  433 ;  20  Beav.  84. 
a)  63  L.  J.  Ch.  229 ;  [1894]  1  Ch.  678. 


from  the  terms  of  the  gift  over.  That  was 
very  much  discussed  by  Lord  Cotten- 
ham,  L.O.,  in  Pickering  v.  Pickering^ 
where  he  considers  the  case  of  ColUns  v. 
CoUine.^  With  reference  to  that  he  says, 
"  In  ColUns  v.  CoUins  ^  the  gift  was,  '  I 
give  to  my  wife  Sarah  Collins  all  and 
every  part  of  my  property  in  every  shape^ 
and  without  any  reserve,  and  in  whatever 
manner  it  is  situated,  for  her  natural 
life;  and  at  her  death  the  property  so 
left  to  be  divided  in  the  following 
manner,  one-half  in  equal  proportions  to 
my  father  John  Collins,  and  so  on.'  Now 
there  is  no  direction  there  for  conversion : 
there  is  a  gift  of  property  described  to  be 
of  various  qualities,  which  the  wife  is  to 
have  for  her  life  ;  and  after  her  death  it 
is  to  be  divided.  Sir  J.  Leach  was  of 
opinion  that  there  was  a  sufficient  indica- 
tion of  intention  that  she  should  enjoy 
the  property  in  specie."  Then  a  little 
further  on  he  says,  ^'  It  remains,  therefore,^ 
to  see  what  expressions  there  are  in  this 
will  which  bring  it  within  Collins  v. 
Collins^;  but  before  I  do  so  I  will  say 
that  I  entirely  concur  in  Collins  v. 
CoUins,^  and  that  I  think  it  would  be  a 
violation  of  the  testator's  intention  not  to 
allow  the  wife  to  enjoy  the  income  of  the 
property  as  it  is."  And  he  followed  that 
decision. 

Having  regard  to  the  terms  of  the 
gift  in  the  will  and  in  the  codicil,  I 
think  that  the  testator  has  shewn  an  in- 
tention that  the  widow  should  enjoy  the 
property  in  specie,  and,  in  my  opinion, 
there  ought  not  to  be  a  sale  of  this 
reversion. 


Solicitors — Law  &  Woresam,  for  plaintiff; 
W.  H.  Smith  &  Son,  for  defendant. 

IJReporied  by  Arthur  Laierenee,  Jbg^ 
BarrUter-at-Law. 
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A         9  !/«»•«;   BEW  V.  WIPPELL. 

Fow^ — General  and  Special — Execu- 
tion— WiU — Construction — Intention, 

Where  the  intention  of  a  testator  to  ex- 
ercise a  special  power  of  appointment  over 
particular  property  can  be  ascertained  from 
his  wiUj  fffect  toUl  be  given  to  it,  noticith- 
standing  that  there  is  no  actual  reference 
wi  the  will  to  tlie  power  or  to  the  property ^ 
and  the  testator  possesses  oilier  general 
powers  of  appointment  to  which  the  words 
of  the  toill  are  applicable. 

By  her  will  dated  January  14,  1898, 
Bessie  Wippell  Rew,  wife  of  Henry 
Godfrey  Re  w,  made  the  following  bequest : 
"  I  hereby  revoke  all  former  wills,  and  I 
give  devise  and  bequeath  all  my  real  and 
personal  estate,  and  I  appoint  all  real  and 
personal  estate  over  which  I  may  have  a 
power  of  appointment,  unto  my  husband, 
the  said  Henry  Godfrey  Rew,  absolutely ; 
and  hereby  appoint  him  sole  executor  of 
this  my  will," 

The  testatrix  died  on  April  22,  1898, 
leaving  only  one  child,  the  infant  defen- 
dant Kathleen  Bessie  Rew.  At  the  time  of 
executing  her  will  Mrs.  Rew  had  three  dif- 
ferent powers  of  appointment  over  certain 
funds  settled  upon  herself  and  her  chil- 
dren. These  powers  were  as  follows : 
Under  the  will  of  her  father,  Edward 
Sharland,  dated  December  11,  1878,  the 
share  of  Mrs.  Rew  in  his  estate  was 
•settled  upon  trust  for  herself  for  life,  with 
remainder  for  such  child  or  children  of 
hers  as  being  male  should  attain  twenty- 
one,  or  being  female  should  attain 
twenty-one  or  marry,  and  in  default  of 
any  such  child  in  trust  for  such  person  or 
persons  and  for  such  purposes  as  Mrs. 
Rew  should  by  will  or  codicil  appoint. 
The  will  contained  a  further  special  power 
that,  notwithstanding  the  trust  declared 
in  favour  of  the  issue  of  his  daughter,  it 
should  be  lawful  for  her,  when  married, 
by  will  or  codicil  to  appoint  that  all  or 
any  part  of  the  income  of  her  share  in  the 
testator's  residuary  estate  might,  after 
her  death,  be  paid  to  her  husband  for  life, 
or  for  any  less  period.  Under  her  mar- 
riage settlement  dated  April   13,   1897, 


Mrs.  Rew  had  also  a  general  power  of 
appointment  by  deed  or  will  over  all  the 
trust  funds  which  she  brought  into  set- 
tlement, and  in  which  she  had  the  first 
life  interest  with  a  restraint  on  anticipa- 
tion. 

The  question  having  arisen  whether 
the  appointment  as  contained  in  the  will 
of  Mrs.  Rew  was  a  proper  exercise  of  the 
special  power  given  her  by  her  father's 
will  of  appointing  the  income  of  the  trust 
fund  to  her  husband  for  life,  an  origina- 
ting summons  was  taken  out  on  June  1, 
1899,  on  behalf  of  Henry  Godfrey  Rew, 
as  sole  devisee  and  legatee  and  sole  exe- 
cutor of  Mrs.  Rew,  asking  for  a  declara- 
tion that  Mrs.  Rew  had,  by  her  will,  duly 
exercised  the  special  power  of  appointment 
given  to  her  by  her  father's  will,  and  that 
H.  G.  Rew  was  entitled  to  a  life  interest 
in  the  income  of  Mrs.  Rew's  share 
therein. 

The  defendants  to  the  action  were  James 
Wippell,  the  sole  surviving  trustee  of  the 
will  of  Edward  Sharland,  and  the  infant, 
Kathleen  Bessie  Rew. 

Renshaw,  Q.C.,  and  Coldridge,  for  the 
plaintiff. — This  being  a  special  power, 
it  does  not  come  within  section  27  of  the 
Wills  Act.  On  the  authorities  it  is  a 
question  of  intention  only.  In  Teapes 
Trusts,  In  re  [l 8 73],^  a  special  power  to 
appoint  the  income  of  a  fund  for  life 
was  held  to  be  exercised  by  a  general 
absolute  bequest.  Here  there  is  little 
doubt  of  the  intention  of  the  testatrix 
to  exercise  all  the  powers  of  appoint- 
ment which  she  possessed.  So  in  an- 
other similar  case  which  came  before  the 
Court,  and  where  there  W€U3  only  one 
power,  the  Court  based  its  decision  upon 
the  intention  of  the  testatrix — Milner,  la 
re;  Milner  v.  Bray  [l899].^  Two  special 
powers  were  held  to  be  properly  exercised 
in  the  case  of  Thornton  v.  TlhorrUon  [l875]  ' 
by  a  testator  making  a  bequest  of  all  the 
property  over  which  he  had  any  disposing 
power. 

P,  0.  LawrcTkce,  Q.C.,  and  E.  P.  Hewitt, 
for  the  infant  defendant. — This  is  not  a 
sufiicient  execution  of  a  special  power  where 

(1)  43  L.  J.  Ch.  87  ;  L.  R.  16  Eq.  442.      . 

(2)  Ante,  p.  255;  [18991  1  Ch.  563. 

(3)  L.  R.  20  Eq.  699. 
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there  are  general  powers  to  which  the 
"^ords  can  apply.  According  to  the  rules 
laid  down  in  Fa/rweU  on  JPower«(2nd  ed.), 
p.  176,  "The  instrument  must  refer 
either  to  the  power,  or  to  the  property 
subject  to  the  power ;  or  it  must  affect  to 
deal  with  some  pitopcrty  in  general  terms, 
not  defining  it,  under  such  circumstances 
that  it  cannot  have  effect  except  upon  the 
property  comprised  in  the  power." 

General  words  may  be  sufficient  to 
execute  a  limited  or  special  power,  if  the 
donee  have  ilio  other  power,  as  in  Teap^s 
Trusts f  In  rt^  but  that  is  not  the  case 
here. 

In  Richardson's  Trusts,  In  re  [l886],* 
the  use  of  the  word  "  appoint "  in  a  will 
was  held  to  be  hot  a  sufficient  indication 
of  an  intention  to  execute  a  special  power 
of  appointment.  The  words  of  the  gift 
here  are  inappropriate  to  the  exercise  of 
this  special  limited  power.  The  word 
"  may  "  seems  inapplicable  to  this  existing 
special  power,  and  points  to  some  future 
power  which  may  bs  given.  The  word 
''absolutely"  is  also  not  appropriate  to 
the  appointment  of  the  income  of  a  fund 
for  life.  It  does  apply  to  the  general 
power  which  extends  over  corpiLS  and 
income. . 

Wcarington^  Q.C.,  and  Arthnr  Under- 
hiU,  for  the  defendant  James  Wippell. 

Keeewigh,  J. — The  general  rules  guid- 
ing the  Court  in  construing  wills  which 
purport  to  exercise,  or  are  alleged  to 
exercise,  general  and  special  powers  of 
appointment,  are  well  ascertained  and 
perfectly  feimiliar ;  but  the  difficulty  is  in 
applying  those  rules  to  particular  cases. 
It  always  resolves  itself,  as  has  been  said 
over  and  over  again,  into  a  question  of 
intention ;  and,  as  we  know  from  other 
cases  of  construction,  nothing  is  more 
difficult  than  to  ascertain  the  intention  of 
a  testator  from  what  he  has  said,  when 
possibly,  if  we  had  had  fiacilities  for  find- 
ing out  what  was  really  intended,  we 
should  find  something  quite  different  from 
what  we  conclude*  But,  of  course,  I  quite 
agree  with  the  argument  of  counsel  for 
the  infant  that  Mr.  Farwell's  propositions 
are  substantially  and  generally  right  i  but 
still  it  is  impossible  to  make  a  rule  of  that 
(4)  17  L.  R.  Ir.  43G.  ' 


kind  that  is  always  absolutdy  right — a 
role,  that  is  to  say,  without  any  qualifica- 
tion.  It  is  not  necessary  always  to  have  a 
reference  to  the  power  or  to  the  property. 
If  there  can  be  ascertained  the  intention  to 
exercise  a  particular  power  over  particular 
property,  or  a  particular  power  without 
reference  to  property,  the  intention  must 
be  given  effect  to,  notwithstanding  that 
thero  is  no  actual  reference  to  that  power. 
What  I  decide  this  case  on  entirely  is  an 
intention,  to  my  mind  clearly  expressed, 
that  any  power  the  testatrix  had,  what- 
ever it  was,  was  intended  to  be  exercised 
in  fiivour  of  her  husband.     It  is  beyond 
dispute  that  if  there  had  been  nothing 
else,  a  power  to  appoint  a  life  estate  to 
her  husband   would  be  exercised  by  an 
appointment  to  her  husband  absolutely. 
I  do  not  think  it  is  possible  for  any 
ingenuity  to  argue  that  the  use  of  the 
word  "  absolutely,"  standing  alone,  would 
prevent  the  husband  getting  a  life  estate 
when  the  power  was  limited  to  that,  if  there 
were  no  other  power.     But  here  the  tes- 
tatrix had  other  powers,  and  therefore,  if 
there  were  not  a  distinct  intention   to 
exereise  all  the  powers,  I  think  then  there 
might  have  been  a  good  deal  to  be  said. 
After  giving  her  husband  all  else  she  had 
in  the  world,    the    testatrix    says:   *^I 
appoint  all  real  and  personal  estate" — 
which   would  include,  of  course,   a  life 
estate  and  anything  else — *^  over  which  I 
may  have  a  power  of .  appointment."     I 
confess  I  do  not  follow  the  argument  of 
counsel  for  the  infant  on  the  use  of  the 
word  ^^may."     It  is  merely  conditional. 
If  she  had  said   ''over  which   I    have 
power,"  it  would  have  been  probably  quite 
as  accurate  English,  and  I  think  would 
have  meant  precisely  the    same    thing. 
"  May  have  "  is  only  a  contingency  point- 
ing to  the  time  of  her  death,  when  her  will 
operates.     So  that  she  not  only  refers  to 
all  the  real  and  personal  estate  afiected  by 
the  power,  but  really  also  to  any  existing 
power  of  appointment,  by  the  use  of  the 
words  "  over  which  I  may  have  a  power 
of  appointment."    That  is   her  declared 
intention.     I  think  everything  must  f^ye 
way  to  that  unless  there  are  words  which 
are  inconsistent.    To  my  mind  there  is 
nothing  approaching  inconsistency  except 
the  word  "absolutely,"  and,  as  I  h&ve 


Digitized  by 


Google 


Vol.  6S.] 


CHANCERY  DIVISION. 


749 


Shabland,  In  be. 

already  said,  I  do  not  think  that  is  in- 
consistent enough  to  diminish  the  efiect  of 
the  general  intention.  I  thin^  the  husband 
takes  a  life  estate. 

S'olicitoi^^PrestoD,  Stow  &  Preston,  agents  for 
Friend,  Beal  k  Tarbet,  Exeter ;  A.  W.  Mills, 
agent  for  Graham  Whitlock,  Fareham.   . 

[^Reported  by  O,  Ulaoan,  JEsq., 
Barrister'at'Zaw, 


Cozens-Habdy,  J. 

Julf  28,'  31.  ^  CORNWALL  V,  HENSON. 

Aug.  10. 

Vendor  and  Purchaser  —  Contract  — 
Payment  on  Account  of  Purchase-Money 
— Payment  of  Balance  by  Instahnente — 
Default — Repudiation — Specific  Perform- 
ance — Recovery  of  Money  Paid, 

By  a  cont/ractfor  sale  of  land  for  150/. 
the  pwrchaaer^  having  already  paid  to  the 
vendor  40/.  "  on  account  of  the  purchase- 
money,'^  agreed  to  pay  the  balance  by  equal 
quarterly  instalments.  He  was  let  into 
possession  and  cultivated  the  land  for  some 
time,  and  paid  all  the  instalments  except 
the  last,  and  then  abandoned  the  property 
amd  repudiated  ^  contract : — Held,  that 
he  could  not  recover  the  40/.  or  the  instal- 
ments. 

Palmer  v.  Temple  (8  L.  J.  Q.B.  179 ; 
9  Ad.  &  £.  508 ;  1  P.  <S&  D.  379)  questioned. 

By  an  agreement  dated  August  11, 
1892,  and  made  between  the  defendant  of 
the  one  part  and  the  plaintiff  of  the  other 
part,  the  defendant  agreed  to  sell  and  the 
plaintiff  to  buy  five  and  a-quarter  acres 
of  land  at  Pitsea  in  Essex  for  150/. 

Clause  2  of  the  agreement  was  as 
follows :  '*  The  purchaser  has  already  paid 
to  the  vendor  the  sum  of  40/.  on  account 
of  the  said  purchase  money  of  150/.,  and 
will  pay  the  balance  by  equal  quarterly 
instalments  of  9/.  3«.  M,  each  on  the 
29th  day  of  September  the  25th  day  of 
December  the  25th  day  of  March  and  the 
24th  of  June  in  every  year  the  first  of 


such  quarterly  payments  to  be  made 
en  the  25th  day  of  December  1892.  The 
purchaser  will  also  pay  to  the  vendor 
with  each  such  quarterly  payment  on 
account  of  principal  such  a  further  sum  as 
shall ,  be  equivalent  to  interest  at  the  rate 
of  3  per  cent,  per  annum  on  i^e  amount 
of  principal  remaining  unpaid  for  the 
quarter  then  past  but  if  the  purchaser 
shall  make  de&ult  in  payment  of  any  of 
such  instalments  of  principal  or  interest 
or  any  part  thereof  for  30  days  after 
the  same  shall  have  become  due  the  whole 
of  the  unpaid  instalments  for  the  said 
purchase  money  with  the  interest  thereon 
shall  become  immediately  due  and  payable." 
Thus  far  the  clause  was  in  print.  There 
was  added  in  writing :  "  I  agree  to  grant 
a  further  extension  on  application  of  the 
piurchaser  at  an  increase  of  interest  as 
shall  be  determined  by  both  parties." 

By  clause  3  the  purchaser  was  to  have 
possession  as  on  July  1,  1892,  and  he  was 
by  clause  6  to  make  and  maintain  certain 
boundary  fences  and  hedges,  and  also  to 
complete  and  repair  part  of  a  certain  road 
abutting  on  the  land. 

By  clause  8  the  vendor,  in  the  event  of 
default  being  made  for  thirty  days  in  pay- 
ment of  the  whole  of  the  unpaid  instGil- 
ments  with  interest,  was  to  be  at  liberty 
to  re-sell  and  to  retain  out  of  the  proceeds 
of  the  sale  unpaid  instalments  with 
interest,  and  the  net  balance  of  the  pro- 
ceeds was  to  be  paid  by  the  vendor  to  the 
purchaser. 

The  plaintiff  entered  into  possession  and 
cultivated  the  land  for  a  considerable  time, 
but  did  not  make  it  pay.  He  was  gene- 
rally in  arrear  with  his  instalments,  and 
from  time  to  time  the  defendant  allowed  a 
postponement,  interest  being  charged  and 
paid  at  5/.  per  cent.  The  last  instalment 
but  one  became  due  on  June  24,  1895,  and 
was  paid  by  the  plaintiff  with  interest  on 
August  27  following.  From  that  date  no 
further  payment  was  made  by  the  plain- 
tiff to  the  defendant. 

Much  correspondence  took  place,  in 
which  the  defendant  called  upon  the 
plaintiff  to  pay,  and  on  October  23,  1896, 
the  plaintiff  wrote  a  long  letter  to  the 
defendant  asking  him  to  reply  to  a  par- 
ticular address  in  Jamaica  Boad,  Ber- 
mondsey.      Shortly  after  that  date  the 
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plaintiff  disappeared ;  letters  addressed  by 
the  defendant  to  him  at  Jamaica  Hoad  were 
returned  through  the  Dead- Letter  Office. 
Enquiries  made  by  the  defendant  at  the 
former  address  and  from  his  relations  led 
to  no  result.  The  field  was  in  a  derelict 
state,  the  fences  were  broken  down, 
nothing  was  produced  by  the  land,  the 
road  was  not  made,  rates  and  tithe  were 
unpaid.  The  land  was  not  worth  the  total 
amount  of  the  instalments  paid  by  the 
plaintiff. 

Under  these  circumstances  the  defen- 
dant took  possession,  and  advertised  the 
property  for  sale;  and,  not  being  able  to 
effect  a  sale,  he,  on  March  7,  1898,  agreed 
to  let  the  property  to  a  Mr.  Burns,  with 
liberty  to  erect  a  house,  and  with  the 
option  to  purchase  at  any  time  during  the 
term.  Bums  accordingly  erected  a  house, 
and  was  at  the  time  of  this  action  still  in 
possession.  The  plaintiff  then  appeared 
upon  the  scene,  and  expressed  his  pleasure 
at  finding  a  house  erected,  and  on  June  13, 
1898,  he  wrote  to  the  defendant  that  he 
was  prepared  to  make  the  final  instalment 
and  settlement  for  the  ground  purchased. 
Correspondence  took  place,  but  nothing 
resulted  from  it. 

On  July  13,  1898,  this  action  was  com- 
menced by  the  plaintiff  claiming  specific 
performance  of  the  agi*eementof  August  11, 
1892,  and  damages  instead  of,  or  in  addi- 
tion to,  speciGc  performance;  or,  alter- 
natively, damages  for  breach  of  contract 
and  repayment  of  the  purchase-money, 
with  interest. 

Astbury,  Q,C.,  and  If.  Greenwood^  for 
the  plaintiff.  —  The  plaintiff  admits  a 
breach  of  the  contract  in  not  paying  the 
instalments  at  regular  times.  But  all 
instalments,  except  the  last,  have  been 
paid,  leaving  only  9/.  unpaid.  The  defen- 
dant might  have  exercised  his  power  of 
sale  under  clause  8  of  the  contract ;  he 
has  not  done  so,  and  alleges  that  the 
plaintiff  has  abandoned  the  property ;  but 
that  is  no  concern  of  his  unless  he  chooses 
to  exercise  his  legal  right  of  sale. 

F.  Thompson,  for  the  defendant. — The 
plaintiff  cannot  recover  the  money  he  has 
paid — Howe  v.  Smith  [l884].^ 

Astbury^  Q.C,  in  reply. — The  defendant 
(1)  b^  L.  J.  Ch.  1055;  27  Ch,  D.  89. 


cannot  rescind  the  contract  unless  there 
has  been  something  more  than  mere  non- 
performance, or  neglect  in  performance,  of 
the  contract  on  the  part  of  the  plaintiff; 
there  must  be  a  positive  refusal  to  perform 
it — Fry  on  Specific  Performance  (3rd  ed.), 
c.  24,  s.  6,  §  1060.  The  money  paid 
by  the  plaintiff,  with  the  original  40/., 
and  the  subsequent  instalments,  was 
money  paid  on  account  of  purchase- 
money,  and,  if  specific  performance  is  not 
granted,  is  held  by  the  vendor  for  the  use 
of  the  purchaser  —  Palmer  v.  Temple 
[I8.39]* — and  the  plaintiff  is  entitled  to 
have  it  back — Howe  v.  Smith.^  The  pur- 
chaser has  not  abandoned  the  contract, 
and  has  a  lien  on  the  property  for  the 
purchase-money  he  has  paid — Dinn  v. 
Grant  [l852].3  The  letting  by  the  defen- 
dant to  Burns  was  a  breach  of  the  con- 
tract. In  June,  1898,  the  defendant 
treated  the  contract  as  subsisting;  the 
letting  is  consistent  only  with  the  con- 
tract being  at  an  end. 

[Bullen  and  Leake's  Precedents  ofPUad- 
ings  (5th  ed.),  p.  815,  and  Rose  v.  Watson 
[l864]  *  were  also  mentioned.] 

Cur,  adv.  vtdL 

Cozexs-Habdt,  J.,  after  stating  the 
facts. — At  an  early  stage  it  appeared  to 
me  to  be  reasonably  dear,  and  it  was 
assented  to  by  the  plaintiff's  counsel,  that 
specific  performance  could  not  be  granted. 
The  plaintiff  in  an  action  for  specific 
performance  must  shew  that  he  is,  and 
always  has  been,  ready  and  willing 
to  perform  his  part  of  the  bargain.  It 
would  be  monstrous  after  such  a  delay  to 
grant  a  decree  for  specific  performance, 
which  would  involve  turning  Bums  out  of 
possession  and  giving  the  land,  with  the 
house  upon  it,  to  the  plaintiff.  Although, 
however,  the  plaintiff  is  not  entitled  to 
specific  performance,  it  is  contended  that 
he  can  claim  damages  against  the  defen- 
dant. It  is  necessary  to  consider  what  is 
the  legal  position  of  the  plaintiff.  It  is 
often  stated  that  the  effect  of  a  contract 
for  sale  of  land  is  to  make  the  purchaser 
from  that  moment  in  equity  owner  of  the 

(2)  8  L.  J.  Q.B.  179;    0    Ad.    &  K.   50S; 
1  P.  &  D.  379. 

(3)  6DeG.  &Sm.451. 

(4)  33  L.  J  Ch.  385  ;  10  H.L.  C.  672. 
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land.  I  think,  however,  that  this  state- 
ment is  too  wide.  The  doctrine  is  subject 
to  one  obvious  qualification — namely,  that 
the  contract  is  one  of  which  the  Oourt, 
under  the  circumstances,  will  decree 
spedfio  performance.  For  instance,  if  the 
vendor  is  not  in  a  position  to  obtain  a 
decree  for  specific  performance,  whether  by 
reason  of  some  defect  in  title  or  by  reason 
of  some  collateral  misrepresentation,  the 
purchaser  never  was,  in  the  view  of  the 
Court,  owner  in  equity  of  the  property. 
So,  too,  if  by  reason  of  delay  or  other  cir- 
cumstances the  Court  declines  to  grant 
the  purchaser  specific  performance,  the 
purchaser  is  not  treated  as  being  in  equity 
owner  of  the  property.  It  is  settled  law 
that,  where  a  purchase  goes  off  by  reason 
of  some  default  on  the  part  of  the  vendor, 
the  purchaser  has  a  lien  upon  the  property 
for  any  part  of  his  purchase-money  which 
has  been  paid — see  Rose  v.  WcOson.^  The 
same  principle  applies  where  the  Court 
declines  to  grant  a  decree  for  specific  per- 
formance in  favour  of  the  purchaser  on 
the  ground  of  his  delay,  if  there  has  been 
no  part  performance  and  if  there  is  not 
on  the  part  of  the  purchaser  anything 
which  can  amount  to  evidence  of  abandon- 
ment or  repudiation  of  the  contract — see 
Levy  V.  Stogdon  [l898],^  in  which  case  a 
purchaser  fiiiled  to  obtain  specific  perform- 
ance, but  was  nevertheless  entitled  to  a 
lien  for  his  deposit. 

The  question  which  I  have  to  decide  is, 
in  the  words  of  Lord  Justice  Cotton  in 
Haioe  V.  Smith,^  whether  there  are  here 
*'  acts  on  the  part  of  the  purchaser  which 
not  only  amount  to  delay  sufficient  to 
deprive  him  of  the  equitable  remedy  of 
specific  performance,  but  which  would 
make  his  conduct  amount  to  a  repudiation 
on  his  part  of  the  contract.''  IJpon  the 
whole,  I  think  that  the  plaintiff  by  his 
conduct  has  shewn  that  he  in  October, 
1896,  thought  it  not  worth  his  while  to 
have  anything  further  to  do  with  the 
land,  and  in  fiict  abandoned  the  land  and 
repudiated  the  contract.  I  think  further, 
the  plaintiff  having  made  such  defiEiult  as 
precluded  him  from  demanding  the  trans- 
fer of  the  property,  that  the  defendant 
was  justified  in  treating  this  as  an  aban- 
donment, and  in  acting  thenceforward  as 

(6)  67   L.  J.  Oh.  313 ;   ante,  p.  19 ;  [1898] 
1  Oh.  478 ;  [1899]  1  Oh.  6. 


the  true  owner  both  at  law  and  in  equity 
of  the  property.  It  was  in  this  character 
that  he  granted  a  lease  to  Bums  with  an 
option  to  purchase.  I  do  not  think,  under 
these  circumstances,  it  would  be  right  for 
me  to  give  the  plaintiff  a  lien  upon  the 
property  for  the  money  he  has  paid  or  an 
order  against  the  defendant  to  repay  this 
sum — ^see  Dinn  v.  Grant.^  The  defen- 
dant's rights  cannot  be  limited  to  the 
exercise  of  the  power  of  sale  conferred  by 
the  contract  when  once  it  is  held  that  the 
plaintiff  is  no  longer  owner  of  the  land  or 
entitled  to  a  lien  upon  it.  The  lease  to 
Bums  was  a  lawful  exercise  of  ownership. 
It  is,  I  think,  plain  that  the  plaintiff 
cannot  obtain  damages  for  breach  of  the 
contract  which  he  has  himself  repudiated. 
Nor  do  I  think  that  he  can  recover 
back  the  money  which  he  has  paid  as 
money  had  and  received  to  his  use.  There 
has  not  been  a  total  failure  of  considera- 
tion. The  general  rule  of  law  is  that, 
where  a  contract  has  been  in  part  per- 
formed, no  part  of  the  money  paid  under 
such  contract  can  be  recovered  back — see 
Whincup  V.  Hrighee  [l87i].^  The  plaintiff 
has  been  for  a  time  in  possession  of  the 
property  under  the  contract,  and  there 
are  no  circumstances  from  which  I  can 
imply  a  promise  by  the  defendant  to  repay 
this  money  to  the  plaintiff,  especially 
when  the  land  is  not  now  worth  this 
money.  Reliance  was  placed  by  counsel 
for  the  plaintiff  on  Palmer  v.  TempU.^ 
But  in  that  case  there  had  been  no 
part  performance  of  the  contract,  and 
possession  had  not  been  taken.  And, 
moreover,  it  is  not  easy  to  reconcile  the 
observations  in  that  case  with  the  judg- 
ment of  i^e  Court  of  Appeal  in  Howe  v. 

The  result  is  that  I  am  not  able  to  find 
any  legal  foundation  for  the  plaintiffs 
claim  for  damages  or  for  the  return  of  the 
instalments  he  has  paid.  I  must  there- 
fore dismiss  the  action. 


Solicitors— Edwin,  Son  k,  Edglej,  for  plaintiff ; 
Field,  Rosooe  &  Oo.,  agents  for  J.  H.  Mitchell, 
Worthing,  for  def endimt. 

[Reported  hy  Arthur  Lawrence,  Esq., 
RarrUter'Ot'La/fV. 


(6)  40  L.  J.  O.P.  104;  L.  R,  6  O.P.  78. 
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1899     I  CONSOLIDATED  EXPLORATION 

Julv  27      )      ^^^  FINANCE  CO.,  In  re. 

Company  —  Winding-up  —  Petition  — 
Direction  to  Try  Question — Tctxation — 
Costs — Fee  for  Instructions  for  Brief — 
RuUs.of  tke  Supreme  Court,  1883,  Ap- 
pendix N  {Costs) ;  Nos,  81  and  82a. 

On  a  petition  for  a  compulsory  or 
supervision  order  against  a  company  iQhich 
was  being  wound  up  voluntarily,  the  i/ourt 
made  no  order,  but  directed  a  question 
whether  the  company  was  indebted  to  the 
petitioner  on  a  guarantee  to  be  tried  as  if 
a  swmmons  Jiad  been  taken  out  by  the 
liquidator  under  section  \^^  of  the  Com- 
paaiies  Act,  1862  : — Held, /or  purposes  of 
taxation,  that  such  trial  was  tlie  trial  cf  an 
issue  of  fact  urithin  the  meaning  of  the 
Rules  of  the  Supreme  Court,  1883,  Appen- 
dix N  {Costs) ;  No.  81. 

The  Consolidated  Exploration  and 
Finance  Co.  had,  while  a  going  concern, 
sold  certain  shares  in  another  company  to 
one  Troup  On  such  sale  the  Consoli- 
dated Co.  had  guaranteed  dividends  for 
two  years  on  the  shares. 

The  Consolidated  Co.  went  into  volun- 
tary liquidation,  and  Troup  applied  to  the 
liquidator  for  payment  of  the  amount  due 
under  the  guarantee. 

The  liquidator  refused  either  to  admit 
Troup  s  claim  or  to  take  the  opinion  of 
the  Court. 

Troup  accordingly  presented  a  petition 
that  the  Consolidated  Co.  should  be  wound 
up  compulsorily  or  under  supervision. 

The  Court,  without  making  any  order 
on  the  petition,  directed  the  question 
whether  or  no  the  petitioner  was  entitled 
to  anything  under  the  guarantee  to  be 
tried  as  if  a  summons  had  been  taken  out 
by  the  liquidator  under  section  138  of  the 
Companies  Act,  1862.^ 

(1)  The  Companies  Act,  1862,  s.  138,  enacts: 
"  Where  a  company  is  being  wound  up  volun- 
tarily the  liquidators  or  any  contributory  of  the 
company  may  apply  to  the  Court ...  to  deter- 
mine any  question  arising  in  the  matter  of 
such  winding-up  .  .  .  ;  and  the  Court  .  .  I  ,  if 
satisfied  that  the  determination  of  such  question 
.  .  .  will  be  just  and  beneficial,  may  accede, 
wholly  or  partially,  to  such  application,  on  such 
terms  and  subject  to  such  conditions  as  the 
Court  thinks  fit,  or  it  may  make  such  other 
order  ...  as  the  Court  thinks  just." 


No  summons  was  in  fJEU^t  issued,  but  tho 
matter  was  dealt  with  as  directed ;  and, 
when  it  subsequently  came  on  for  taxa- 
tion, the  Taxing  Master  refused  to  allow 
the  fee  for  instructions  "for  brief  on 
hearing  or  trial  of  action  upon  notice  of 
trial  or  notice  for  judgment  given,  whe- 
ther such  trial  be  before  a  Jno^e  .  «  .  or 
before  a  .  .  .  referee,  or  on  trial  of  an 
issue  of  fact  before  a  Judge,  Commis- 
sioner, or  referee  .  .  ." — No.  81  in  Ap- 
pendix N  to  Rules  of  Supreme  Court 
(Costs) — or  "for  brief  on  hearing  of  an 
originating  summons" — ^No.  82a. 

Troup  now  applied  by  summons  to 
reverse  the  Taxing  Master's  decision. 

J^.  Russell,  for  the  applicant. — The  fee 
should  be  allowed.  The  proceedings  which 
have  taken  place  constitute  either  an 
originating  summons  under  Appendix  N, 
No.  82  a.,  or  an  action  or  a  trial  of  an 
issue  of  fact  within  the  meaning  of 
No.  81.  "Originating  summons"  is  de- 
fined in  Order  LXXI.  rule  1a,  to  mean 
"  every  summons  other  than  a  summons 
in  a  pending  cause  or  matter." 

Kenyon  Parker,  for  the  liquidator,— 
There  has  been  nothing  more  than  "a 
summons  in  a  pending  cause  or  matter." 

F,  Russell,  in  reply. — ^The  case  must  be 
dealt  with  as  if  a  summons  had  actually 
been  taken  out. 

Wright,  J. — I  am  of  opinion  there  has 
been  nothing  here  amounting  to  an  oiigi- 
nating  summons.  But  as  to  whether 
there  has  been  a  "trial  of  an  issue  of 
fact,"  I  am  not  sure  that  Appendix  N, 
No.  81,  does  not  mean  an  issue  expressly 
directed  to  be  tried  as  an  issue  of  &ct. 
But,  inasmuch  as  in  matters  of  taxation 
mere  form  is  not  to  be  regarded  as  of  veiy 
particular  importance,  I  think  that  thb 
case,  which  has  been  in  substance  the  trial 
of  an  issue  of  fact,  should  be  so  treated 
for  the  purposes  of  taxation,  and  the  fee 
allowed  accordingly. 

Solicitors— Spyer  k,  Sons,  for  applicant ; 
Balph  Raphael  &  Co.,  for  respondent. 

[Reported  by  Arthur  Lojcrence,  ^n 
Barrigter-at-Lart, 
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WALLIS    AND     BARNARD  8 

CONTRACT,  In  re. 


Vmidar  and  Purchaser  —  Summons — 
Contract — Restrictive  Covenant  not  Con- 
tained in  Contrail — Form  of  Conveyance 
—  Vendor  and  Furchaser  Act,  1874  (37  <£r 
38  Vict.c.  78),  «.9. 

Section  9  of  the  Vendor  and  Purchaser 
Act  J  1874,  was  intended  to  enable  vendors 
and  purchasers  to  detemiine  distinct  isolated 
points  arising  under  a  contract,  and  not 
the  question  whether  the  vendor  had  a  good 
title  in  a  general  way. 

Under  a  contract  with  a  purchaser  for 
the  sale  of  land  in  fee- simple  free  from  in- 
cambrances,  with  the  exception  of  one  sped- 
Jied  restrictive  covenant,  the  vendor  is  not 
entitled  to  huert  in  the  conveyance  a  further 
restrictive  covenant  on  the  ground  that  he 
has  entered  into  a  prior  contract  with 
another  which  would  render  him  liable  to 
an  action  unless  the  further  rcHrictive 
covenant  was  inserted,  though  the  pHor 
contract  might  be  a  good  defence  to  an 
auction  for  sjyecific  performance. 

Adjourned  summons. 

This  was  a  summons  under  the  Vendor 
and  Purchaser  Act,  1874. 

By  an  indenture  of  lease,  dated  April  23, 
1895,  made  between  Mary  Eleanor  Wallis 
of  the  first  part,  Henry  Wei  ley  Richai'ds 
(her  mortgagee)  of  the  second  part,  and 
George  Ay  ling  Barnard  of  the  third  part, 
a  piece  of  land  at  Chandlers  ford,  in  the 
county  of  Hants,  abutting  on  two  roads 
called  Valley  Road  and  Brownhill  Road, 
and  forming  part  of  the  Brownhill  Park 
estate,  of  which  M.  E.  Wallis  was  owner, 
was  demised  to  G.  A.  Barnard  for  twenty- 
one  years  from  March  25,  1895,  at  the 
yearly  rental  of  12^.;  and  the  lessee 
covenant-ed  {inter  alia)  that  he  would  not 
use  the  land  for  building  purposes  during 
the  term,  or  part  with  the  soil,  the  said 
land  being  left  as  pasture.  And  it  was 
further  agreed  that  if  the  lessee  should 
before  January  1,  1900,  give  to  H.  W. 
Richards  six  calendar  months*  notice  of 
his  desire  to  purchase  the  fee-simple  of 
the  demised  premises,  H.  W.  Richards 
would,  at  the  expiration  of  such  notice, 


and  upon  payment  of  300/.,  assure  the 
said  premises,  "  subject  to  the  restrictive 
covenant  to  erect  only  two  houses  to  face 
Valley  Road,  and  two  houses  to  fece  only 
Brownhill  Road,"  to  the  lessee  for  an 
estate  in  fee- simple  in  possession,  free 
from  incumbrances. 

On  September  29,  1898,  notice  was 
given  by  the  lessee  to  H.  W.  Richards  of 
his  desire  to  purchase  the  fee- simple  of 
the  land  demised  by  the  lease,  at  the 
expiration  of  six  calendar  months.  An 
abstract  of  title  was  delivered  to  the  pur- 
chaser s  solicitors,  and  a  drafc  conveyance 
subsequently  prepared  on  behalf  of  the 
purchaser.  The  restrictive  covenant 
mentioned  in  the  lease  was  inserted,  but 
the  vendor  also  claimed  to  insert  a  further 
restrictive  covenant*  that  the  purchaser 
"will  not  permit  any  of  the  buildings 
erected  or  to  be  erected  on  the  said 
parcel  of  ground ^  or  any  part  thereof,  to 
be  used  as  or  for  a  hospital,  theatre,  or 
like  place  of  public  resort,  or  for  a  lunatic 
asylum,  or  for  a  public  house,  beei*shop,  or 
hotel,  or  for  the  sale  of  any  beer,  spirits, 
or  other  intoxicating  liquors,  or  for  any 
other  purpose  whatever  other  than  that 
of  a  private  or  professional  residence." 

The  purchaser  objected  to  the  insertion 
in  the  conveyance  of  this  further  restric- 
tive covenant  on  the  ground  that  it  was 
not  contained  in  the  contract  or  mentioned 
in  the  abstract  of  title,  and  on  April  28, 
1 899,  he  issued  an  originating  summonsask- 
ing  for  a  declaration  that,  upon  the  true 
construction  of  the  contract  constituted 
by  the  option  contained  in  the  indenture 
of  April  23,  1895,  and  the  notice  of 
September  29,  1898,  exercising  it,  the 
applicant  was  entitled  to  a  conveyance  of 
the  fee-simple  of  the  piece  of  land,  free  from 
all  incumbrances,  except  the  restrictive 
covenant  specifically  mentioned  in  the 
contract,  and  in  particular  free  from  the 
further  restrictive  covenant  proposed  to 
be  inserted  by  the  vendor. 

It  appeared  that  in  various  leases  and 
sales  of  other  portions  of  the  Brownhill 
Park  estate  restrictive  covenants,  in  some 
cases  similar  to  the  one  proposed  to  be 
inserted,  but  varying  according  to  the 
circumstances  of  each  case,  had  been 
entered  into  by  the  various  lessees  or 
purchasers.      M.  E.  Wallis,  as  lessor,  had 
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also  entered  into  an  agreement  dated 
September  27,  1893,  with  one  David 
Faber  to  grant  him  a  lease  of  an  acre  of 
land,  part  of  the  Brownhill  Park  estate, 
for  1,000  years  at  a  rent  of  20^.,  and  the 
lessee  agreed,  as  soon  as  a  provisional 
licence  for  the  sale  of  beer  and  spirits  had 
been  obtained,  to  build  an  hotel  on  such 
piece  of  land ;  and  the  lessee  was  also  to 
be  entitled,  at  any  time  within  twenty- 
one  years,  to  take  a  further  piece  of  land 
of  half  an  acre  as  a  site  for  an  inn ;  and 
the  lessor  agreed  "not  to  permit  any 
inn,  public  house,  or  beerhouse,  or  house 
for  ssde  of  beer  or  spirits  to  be  erected  or 
used  upon  her  said  estate  at  Chandlers- 
ford  aforesaid  except  the  said  houses 
to  be  erected  by  the  lessee,"  it  being 
part  of  the  consideration  for  the  agree- 
ment that  the  lessee  should  have  *'the 
exclusive  right  to  all  licences  for  the  sale 
of  beer  and  spirits  used  and  sold  on  the 
said  estate."  The  lessor  also  agreed  to 
provide  that  in  all  leases  or  sales  of  any 
part  of  her  said  estate,  except  to  the 
lessee,  the  leases  or  conveyances  should 
contain  covenants  by  the  lessees  or  pur- 
chasers not  to  use  the  property  taken  by 
them  for  the  purpose  of  an  inn  or  public- 
house,  or  for  the  sale  of  any  beer  or 
spirits.  A  formal  lease  of  this  plot  was 
afterwards  granted  to  David  Faber  in 
accordance  with  this  agreement. 

In  opposition  to  the  summons  there  was 
some  evidence  as  to  the  existence  of  a 
general  building  scheme,  and  that  Mr. 
Barnard  had  knowledge  of  restrictive 
covenants  being  generally  inserted  in 
leases  and  conveyances  of  the  estate. 
This  was  denied  by  Mr.  Barnard. 

Benshaw^  Q,C.,  and  H.  J,  Parker,  for 
the  purchaser. — It  makes  no  difference 
that  the  vendor  may  have  made  herself 
liable  to  some  other  person  by  entering 
into  the  contract  in  this  form.  Whether 
there  was  a  general  building  scheme  or 
not,  or  whether  there  were  other  restric- 
tive covenants  of  which  the  purchaser 
had  notice,  does  not  matter.  He  is  entitled 
at  law  to  insist  upon  his  contract — Cato 
v.  Thompson  [l882J,*  Gloag  and  Afiller'a 
Contract^  In  re  [isss],^  and  PhiUipe  v. 

(1)  9  Q.B.  D.  610. 

(2)  62  L.  J.  Ch.  r>54  ;  23  Oh.  D.  320. 


BE. 

Caiddeugh  [i868].'  The  vendor,  there- 
fore, is  not  entitled  to  impose  upon  the 
purchaser  this  further  restrictive  cove- 
nant which  is  not  in  the  contract. 

Warringtony  Q,C.,  and  Broke  Freeman, 
for  the  vendor. — The  vendor  is  under  a 
liability  to  another  which  would  render  it 
inequitable  to  enforce  this  contract  in  an 
action  for  specific  perfbrmanoe. 

[Kbkewich,  J.,  referred  to  SeoU  v. 
Alvarez  [l895].*] 

The  Court  will  not  order  a  contract  to 
be  carried  out  if  it  involves  a  breach  of 
contract  by  the  vendor  with  somebody 
else—FiMfnott  v.  Barber  [l880].* 

The  neict  point  goes  to  the  validity  of 
the  contract,  and  it  is  therefore  doubtful 
whether  it  can  be  decided  upon  a  vendor 
and  purchaser  summons.  On  the  &ct8, 
there  was  a  mistake  made  by  Mrs.  Wallis 
in  entering  into  this  contract  in  this  par- 
ticular form.  It  was  a  nnUateral  mistake, 
but  that  is  sufficient  to  enable  the  Court 
to  rescind  the  contract — P<Eget  v.  Mar- 
ahaU  [1884].^ 

Kekewich,  J.  —  The  opportunity 
afforded  by  this  action  of  again  making 
some  remarks  upon  the  Vendor  and  Par- 
chaser  Act  of  1874  is  not  ungratefalto 
me»  because  I  entertain  a  strong  opinion 
that  our  practice  under  this  Act  has  been 
drifting  into  a  mischievous  channel ;  and 
as  this  case  is  obviously  one  of  importance 
to  the  vendor,  I  hope  that  the  question 
may  be  discussed  by  the  Court  of  Appeal. 

The  Vendor  and  Purchaser  Act  was 
passed,  as  I  have  always  believed,  to 
enable  parties  in  a  summary  way  to  raise 
and  have  decided  some  of  those  questions 
which  occurred  in  actions  for  specific  per- 
formance, and  which  very  often  had  not 
only  a  long  postponement  in  hearing,  as 
was  the  case  in  1874,  but  perhaps  a  hear- 
ing on  further  consideration  when  the 
point  arose  on  the  chief  clerk's  certificate. 
The  Act  says  that  either  a  vendor  or  pur- 
chaser ^'may  at  any  time  or  times  and 
from  time  to  time  apply  in  a  summaiy 
way  to  a  Judge  of  the  Court  of  Chancery 
in  England  in  chambers,  in  respect  of  any 

(3)  38  L.  J.  Q.B.  68 ;  L.  R.  4  Q.B.  169. 

(4)  64  L.  J.  Ch.  376 ;  [1896]  1  Ch.  696. 
(6)  49  L.  J.Gh.  792 ;  15  Ch.  D.  96. 
(6)  54  L.  J.  Ch.  676;  28  Ch.  D.  266. 
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requisitions  or  objections,  or  any  claim 
for  compensation,  or  any  other  question 
arising  out  of  or  connected  with  the  con- 
tract .  .  .  and  the  Judge  shall  make  such 
order  upon  the  application  as  to  him  shall 
appear  just."  The  whole  frame  of  that 
section  seems  to  me  to  point  to  raising  in  a 
summary  way  distinct  isolated  points,  and 
not  the  question  whether  the  vendor  has  a 
good  title  in  a  general  way.  I  do  not  think 
it  necessary  to  comment  upon  it  in  detail, 
but  I  observe  that  the  vendor  or  purchaser, 
either  one  or  the  other,  may  "  at  any  time 
or  times  and  from  time  to  time  apply," 
so  that  a  vendor  may  raise  one  point,  and 
the  purchaser  another,  if  complications 
arise  in  the  completion  of  any  particular 
contract.  That  was  the  object  of  the  Act. 
And  for  a  very  long  period,  according  to 
my  recollection,  the  Act  was  worked  upon 
those  lines;  but  lately  we  have  drifted 
into  an  entirely  diflferent  practice.  Sum- 
monses are  issued  in  the  form  that  it  may 
be  declared  that  the  vendor  has  a  good 
title  or,  if  the  summons  is  one  taken  out 
by  the  purchaser,  that  it  may  be  declared 
that  the  vendor  has  shewn  no  title.  It 
frequently  occurs  to  me  to  have  requisi- 
tions handed  up  without  any  intimation 
as  to  which  have  been  answered  and  which 
have  not  been  answered,  and  what  the 
real  question  attempted  to  be  raised  is. 
Of  course,  with  the  assistance  of  counsel, 
I  find  out  what  the  question  is  ;  but  that 
is  the  way  in  which  cases  are  very  often 
brought  before  the  Court,  and,  worse  than 
that,  the  orders  of  the  Court  have  gone 
on  to  say  that  the  vendor  has  or  has  not 
shewn  a  good  title — that  is  to  say,  em- 
bracing the  whole  of  the  title,  instead  of 
dealing  with  isolated  questions.  I  must 
speak  with  hesitation  of  the  case  of  Scott 
v.  Alvarez;*  because  that  was  a  case  of  my 
own,  in  which  the  Court  of  Appeal  did 
not  entirely  agree  with  me,  for  in  that 
case  I  thought  the  vendor  had  not  made 
out  a  title.  The  Court  of  Appeal  were 
satisfied,  on  the  evidence  before  them, 
that  the  vendor  had  made  out  a  title  of 
the  most  delicate  character,  a  possessory 
title ;  the  result  of  which  was  that  the 
purchaser's  solicitors  advised  him  not  to 
complete,  and  so  there  was  an  action  for 
specific  performance  which  failed.  It  fol- 
lowed tlie  practice,  no  doubt,  and  T  do  not 
wish  to    blame  any  one  for  that ;  but  it 


shews  that  the  practice  is,  as  I  venture  to 
think,  a  mischievous  one.  I  think  it 
would  be  a  very  great  improvement  to 
restrict  these  applications  to  isolated 
questions,  and  that  the  summons  should 
always  state  precisely  what  the  question 
raised  is ;  as,  for  instance,  that  the  vendor 
has  not  satisfactorily  proved  that  so  and 
so  was  seised  in  fee,  or  executed  a  dis- 
entailing assurance,  or  matters  of  that 
kind.  That  is  my  idea  on  the  general 
question,  and  I  think  that  must  be  borne 
in  mind  here. 

Now  there  are  two  points  which  are 
saved  from  the  operation  of  the  Act.  One 
is  "  a  question  aflfecting  the  existence  of 
the  contract " — that  I  need  not  further 
dwell  upon,  because  nobody  says  there  is 
not  a  contract  here.  The  other  is  the 
question  of  the  "  validity  of  the  contract"; 
that  question  is  not  to  be  brought  within 
the  purview  of  the  Act.  Counsel  for  the 
vendor  says  that  he  has  evidence  to  shew 
that  there  was  a  mistake,  that  the  vendor 
did  enter  into  the  contract,  but  was  not 
well  advised  in  doing  so,  and  made  an 
innocent  mistake,  and  one  which  would 
enable  her  to  rescind  the  contract  by  a 
proper  action.  How  is  that  a  matter 
arising  on  the  validity  of  the  contract  j 
The  contract  is  valid  enough  as  it  stands, 
and  will  remain  valid  for  what  it  is  worth 
on  its  proper  construction  until  it  has 
been  rescinded  by  the  decree  of  the  Court. 
It  cannot  be  got  rid  of  in  any  other  way. 
This  does  not  seem  to  me  to  be  a  question 
of  the  validity  of  the  contract  within  the 
meaning  of  the  statute.  The  statute 
therefore  applies,  and  in  this  particular 
case  I  venture  to  think  the  summons  is 
properly  framed  in  raising  the  distinct 
question,  what  is  to  be  the  form  of  the 
conveyance — not  asking  the  Court  to 
settle  the  conveyance  in  the  same  way  as 
a  conveyancing  counsel  is  asked,  but  ask- 
ing the  Court  to  decide  whether  there 
shall  or  shall  not  be  a  particular  covenant 
in  the  conveyance. 

The  purchaser  contracted  to  purchase 
under  the  agreement  of  April  23,  1895, 
which  required  him  to  give  a  certain 
notice,  and  no  doubt  that  notice  was 
given.  That  contract  contains  certain 
restrictions,  but  it  does  not  contain  the 
restriction  which  the  vendor  now  seeks  to 
put   in.       There   is  no   doubt   that   the 
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vendcnr  is  in  a  difficult  position.  He  has 
entered  into  another  contract  which  is 
likely  enough  to  be  broken  if  the  convey- 
ance is  made  in  the  form  which  the  pur- 
chaser requires.  What  the  vendor  says  is 
this :  '*  If  the  action  was  one  for  specific 
performance,  it  would  not  be  equitable 
for  the  Court  to  grant  it,"  There  we 
come  to  another  novelty  in  the  practice 
under  this  Act.  Originally  the  Court 
used,  according  to  my  recollection  of  the 
practice,  to  decide  simply  the  questions 
between  the  vendor  and  purchaser ;  that, 
I  believe,  was  the  intention  of  the  sta- 
tute. But  lately,  in  more  than  one 
instance,  the  Court  has  avoided  deciding 
the  real  question  by  saying  judicially  that 
it  is  a  doubtful  point,  and  that  the  title 
cannot  be  forced  upon  a  purchaser.  That 
is  really  a  question  for  an  action  for 
specific  performance.  I  say,  with  some 
regret,  that  I  have  done  so  myself,  as  I 
am  only  here  to  administer  the  practice 
of  the  Court ;  but  I  think  it  is  intro- 
ducing a  very  dangerous  practice,  because 
you  never  know,  on  a  summons  under 
the  Vendor  and  Purchaser  Act,  what  you 
are  really  doing.  The  whole  case  has  not 
been  exhausted,  and  it  may  be  that  when 
it  has  been  thoroughly  gone  into,  as  in 
Scoit  V.  AlvcMTSZy^  a  very  different  state  of 
&ct6  may  be  presented  from  that  which 
was  presented  on  the  summons  under  the 
Vendor  and  Purchaser  Act. 

The  vendor  says  that  he  could  not  be 
forced  to  convey  the  property  in  this 
form;  and,  as  at  present  advised,  if  I 
were  trying  an  action  for  specific  per- 
formance, I  do  not  think  I  could  say 
that  the  vendor  was  obliged,  according  to 
the  ordinary  doctrine  of  the  Court,  to 
convey  this  property  to  the  purchaser  and 
receive  this  money,  when  he  might  be 
liable  next  day  to  an  action  on  the  cove- 
nant to  which  I  have  referred*  But  that 
is  not  the  point  which  I  am  asked  to 
decide  here,  according  to  the  frame  of  the 
summons  before  me.  I  am  asked  to 
decide  whether,  in  pursuance  of  this  con- 
tracty  which  for  this  purpose  is  assumed 
to  be  about  to  be  performed,  the  convey- 
ance should  be  in  one  form,  or  in  another. 
The  parties  have  settled  the  draft  convey- 
ance with  the  exception  of  this  particukir 
point,  and  what  I  am  asked  to  say  is  whe- 
ther or  not  it  shall  contain  the  covenant 


upon  which  the  vendor  insists.  It  seems  to 
me  that  is  a  point  entirely  open  to  me  to 
decide,  and  I  do  not  think  that  there  is 
very  much  room  for  doubt  upon  it. 
Counsel  for  the  purchaser  referred  me  to 
the  decision  of  Lord  Justice  Fry  in  Gloag 
and  Miller's  drntract^  In  re,*  which  is  a 
very  valuable  one,  and  where  the  learned 
Judge  lays  down  the  law.  Here  the 
vendor  has  contracted  to  sell  in  certain 
events  in  a  certain  manner,  and  to  make 
title  of  a  certain  character.  Why  should 
the  purchaser  not  be  entitled  to  a  convey- 
ance according  to  the  terms  of  the  con- 
tract %  He  is  entitled  to  a  conveyance  in 
that  form  according  to  the  law  as  laid 
down  by  Lord  Justice  Fry.  Then,  against 
that,  it  is  said,  '^  According  to  the  con- 
tract the  conveyance  must  be  in  that  form, 
but  the  purchaser  had  notice  at  the  time 
of  the  contract  of  a  building  scheme,  or 
was  otherwise  bound  to  recognise  the  cove- 
nants  into  which  the  vendor  had  entered 
with  other  persons,  and  in  equity  he  takes 
subject  to  that  liability."  The  answer 
to  that  argument  is  that  the  purchaser 
would  in  that  case  be  no  better  off  when  he 
has  got  his  conveyance  than  he  was  before; 
he  would  be  liable  to  these  covenants,  not 
because  they  were  in  the  contract,  but 
because  he  was  affected  with  notice  out- 
side ;  and  here  I  am  dealing  less  with  the 
vendor's  interest  than  with  the  interests 
of  the  different  covenantees.  If  there  is 
a  particular  building  scheme,  it  is  in  the 
nature  of  a  common  covenant  into  which 
all  have  entered,  so  that  the  different  pur- 
chasers from  the  vendor  may  be  able  to 
enforce  it. 

All  that  I  decide  is  that  in  preparing 
the  conveyance,  to  be  executed  in  pur- 
suance of  this  contract,  the  existence  and 
validity  of  which  are  not  now  in  question, 
the  conveyance  must  be  in  the  form  in 
which  the  purchaser  has  prepared  it 


Solicitors — Geare  k  Pease,  agents  for  Bowker  & 
Sons,  Winchester,  for  purchaser ;  Peacock  & 
Goddard,  agents  for  Shfup  &  Brain,  SoutbaiAp- 
ton,  for  vendor. 


[Reported  hf  G.  Maean^  Esq 
Barriker-at'Law. 
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[IN  THB  COURT  OF  APPEAL.] 
LiNDLET,  M.R.      ^ 

Bin  F.  H.  Jbuni.  I 

RoMBR  L  J  Iboberts    v.    gwyrfai 

1899  I       ^^^^^  COUNCIL. 

Oct.  26.         J 

Local  Government — Riparian  Proprietor 
—  Water  Supply  of  District— Eight  to  Flow 
of  Water — ** Injuriously  affect*' — Public 
UeaUh  Act,  1875  (38  d:  39  Vict.  c.  55), 
M.  51  and  332. 

A  local  authority  has  no  right  either  as 
riparian  proprietor  or  under  sections  51 
and  332  of  the  Public  HectUh  Act,  1875, 
for  the  purpose  of  supplying  its  district 
with  water,  to  interfere  vrith  the  common- 
law  right  of  a  lower  riparian  proprietor 
to  the  aecvstomedjlow  of  water  to  his  land, 
even  though  such  interference  causes  no 
actual  damage;  and  an  injunction  will  he 
granted  to  restrain  sitdi  interference. 

Decision  o/Kekewich*  J.  {ante,  p.  233 ; 
[1899]  1  Oh,  583),  affirmed. 

This  was  an  appeal  by  the  defendants 
from  a  judgment  of  Kekewich,  J.,  grant- 
ing an  injunction  against  the  defendants 
restraining  them  from  taking  water  from 
a  lake  for  the  supply  of  their  district,  as 
reported  ante,  p.  233  ;  [1899]  1  Oh.  583, 
where  the  facts  are  fiuly  stated  and  sec- 
tion 332  of  the  Public  Health  Act,  1875, 
is  printed. 

By  the  judgment  as  drawn  up,  dated 
January  26,  1899,  "the  Court  ordered  and 
adjudged  that  the  defendants  "be  per- 
petually restrained  from  taking  any  water 
from  the  lake  for  the  purpose  of  supplying 
their  district  with  water,  and  from  doing 
any  other  act  for  that  purpose  whereby 
the  flow  of  water  in  the  stream  and 
through  and  by  the  plaintiff's  mill  and 
lands  shall  be  diminished  " ;  but  stayed 
the  operation  of  the  injunction  till  Feb- 
ruary 15,  1899,  and  in  case  notice  of 
appeal  from  this  judgment  should  be 
given,  then  until  after  such  appeal  should 
have  been  disposed  of. 

The  defendants  gave  notice  of  appeal 
accordingly.  The  works  had  been  sub- 
stantially completed. 

Eenshaw,  Q.C,  and  Courthope-Munroe, 
for  the  appellants. — First,  the  appellants 
are  not  exceeding  their  rights  as  riparian 


proprietors  according  to  Samdwieh  {Earl) 
V.  Great  Northern  Railway  [iSTs].*  In 
that  case  a  railway  company,  whose  line 
crossed  the  river  Ouse,  took  water  from 
the  river  for  the  supply  of  their  engines 
and  for  the  general  purposes  of  their 
station  at  Huntingdon ;  and  Bacon,  Y.C, 
held  that  the  company  as  riparian  ownere 
were  entitled  to  take  a  reasonable  quantity 
for  those  purposes. 

[LiNDLEY,  M.R.— The  Vice-Chancellor 
states  the  principle  quite  correctly :  ''  Every 
riparian  proprietor  has  a  right  to  all  the 
enjoyment  he  can  derive  from  his  interest 
in  the  stream  provided  he  exercises  that 
enjoyment  in  a  reasonable  manner '' ;  and 
came  to  the  conclusion  that  the  facts 
brought  the  case  within  that  principle.] 

The  appellants  do  not  claim  to  take  the 
water  for  the  purpose  of  supplying  their 
district  to  the  actual  injury  of  the  respon- 
dents, and  therefore  no  injunction  ought 
to  be  granted — Swindon  Waterworks  Co, 
V.  Wilts  and  Berks  Canal  Navigation  Co, 
[1875],*  where  Lord  Cairns  says :  "  There- 
ibre,  my  Lords,  so  far  as  regards  the 
position  of  the  respondents  as  riparian 
owners,  it  appears  to  me  that  they  clearly 
have  a  right  to  complain  of  that  which  is 
done  by  the  appellants,  if  what  is  so  done 
by  them  is  insisted  upon  as  a  thing  which 
they  have  a  right  to  do.  I  put  this  quali- 
fication, because,  if,  when  the  attention  of 
the  appellants  bad  been  called  to  what 
they  were  doing,  they  had  not  insisted 
upon  doing  it  as  a  matter  of  right,  I  can 
well  understand  that  if  the  Court  of 
Chancery  found  (I  still  speak  of  the 
position  of  the  canal  proprietors  as 
riparian  owners)  that  no  sensible  damage 
had  occurred  to  them,  it  might  not  have 
thought  it  necessary  to  interfere  with 
them  by  an  injunction  or  declaration." 

[RoMEB,  L.  J.— What  the  appdlants  are 
doing  in  the  present  case  amounts  to  a 
diversion  rather  than  a  user  of  the  stream 
— see  per  Lord  Cairns  in  JSwindon  Water- 
works  Co.  V.  Wilts  and  Berks  Canal  Navi- 
gation  Co.^] 

Secondly,  under  sections  51  and  332  of 
the  Public  Health  Act,  1875,  the  appel- 
lants are  within  their  rights  so  long  as 
they  do  not  "  injuriously  affect"  the  fall 

(1)  49  L.  J.  Ch.  226  ;  10  Ch.  D.  707. 

(2)  46  L.  J.  Ch.  698 ;  h.  R.  7  H.L.  697. 
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of  water.  "Injuriously"  in  section  332 
means  hurtfuUy  in  the  sense  of  causing 
actual  damage — per  Bramwell,  B.,  in 
McCarthy  v.  MetropoUtan  Board  of  Works 
"1873],*  construing  section  68  of  the  Lands 
lauses  Consolidation  Act,  1845  (8  i!^  9 
Vict.  c.  18). 

The  injunction,  therefore,  ought  to  be 
limited  by  the  addition  of  the  words  "  so 
as  to  injuriously  affect  the  supply  of 
water  to  the  plaintiff's  land,"  as  in  the 
similar  case  of  Owen  v.  Bavies  [l874]  ^ ; 
and  see  Grand  Junction  Caned  Co.  v. 
Shugar  [i87l],*  Yomig  d&  Co,  v.  Bankier 
Distillery  Co.  [l893],®  per  Lord  Mac- 
naghten,  and  Kenait  v.  Great  Eastern 
Railway  [iSSlV 

[Sir  F.  H.  J eune  referred  to  the  forms 
of  injunction  in  Seton  (5th  ed.),  vol.  1, 
p.  510.] 

Lastly,  assuming  the  acts  of  the  appel- 
lants to  be  in  excess  of  their  rights,  either 
as  riparian  proprietors  or  under  the  Public 
Health  Act,  still  a  judgment  in  favour  of 
the  plaintiff  for  nominal  damages  and  the 
costs  of  the  action,  coupled  with  a  de- 
claration sufficient  to  prevent  the  appel- 
lants from  acquiring  any  prescriptive 
rights,  will  meet  all  the  requirements  of 
the  case.  The  appellants  being  a  rural 
and  not  an  urban  council  cannot  pay  the 
expenses  of  promoting  a  bill  in  Parlia- 
ment out  of  the  rates. 

Warrington,  Q.C.y  and  Bryn  Eoberts, 
for  the  respondent,  were  not  called  on. 

LiNDLEY,  M.R. — ^The  case  has  taken  a 
turn  which  is  a  little  unusual,  but  I  think 
we  can  see  the  rights  of  the  parties, 
which  are  all  that  we  have  to  consider. 
The  right  of  the  plaintiff  as  proprietor 
and  owner  of  this  mill  is  to  have  the 
water  come  down  the  river,  which  takes 
its  origin  from  this  lake,  in  the  accus- 
tomed way ;  but  this  right  is  subject  to 
the  rights  of  the  persons  who  are  riparian 
proprietors  above  him.  Those  rights, 
however,  confer  no  right  to  alter  the  flow 
of  the  water  in  the  old  accustomed  way. 

(3;  42  L.  J.  C.P.  81 ;  L.  R.  8  C.P.  191 ; 
affirmed  in  H.L. :  43  L.  J.  C.P.  386 ;  L.  R.  7  H.L. 
243. 

(4)  W.  N.  (1874).  176. 

(5)  L.  R.  6  Ch.  483. 

(6)  [1893]  AC.  691,  698. 

(7)  M  L.  J.  Oh.  19;  27  Ch.  D.  122. 


App. 

To  say  that  the  pet*sons  who  alter  the  old 
flow  improve  the  old  flow  is  a  matter  of 
opinion.     They  have  no  right  to  interfere 
with  the  accustomed  flow  of  the  water. 
Now  these  defendants  are  certainly  doing 
that.     How  do  they  justify  it  ?     First  of 
all,  as  riparian  proprietors  it  is  impossible 
to  justify  what  they  are  doing.     Whether 
you  take  the  measure  of  their  rights,  as 
stated  by  Lord  Kingsdown  in  that  very 
excellent    judgment    in    Miner    v.    Gil- 
mour   [l858],*  or  whether    you    take   it 
as    laid    down    in    some    of    the    later 
cases     in     which     that     exposition     of 
the  law  has  been   more  or  less  adopted 
and  expanded,  does  not  seem  to  me  to  matter. 
These  defendants,  apart  from  all  statutory 
powers,  are  not  exercising  the  rights  of 
riparian  proprietors  at  all.  They  are  divert- 
ing the  water  from  this  lake,  not  for  their 
own  purposes,   not  for    the    use    either 
ordinary  or  extraordinary  of  the  land  of 
which  they  are  owners,  but  for  a  totally 
different     purpose — that     of     supplying 
townships  some  distance  off.     That  is  no 
exercise  of  the  right  of  a  riparian  pro- 
prietor within   the   meaning  of  the  law 
laid  down  in  the  cases  to  which  I  have 
referred;  and  if  we  look  at  the  case  of 
Swindon   Waterworks    Co,    v.    Wills  and 
Berks  Canal  Navigation  Co.,^  we  find  that 
Lord   Cairns  alludes  to  the  distinction. 
He  says  :  "  I  think  your  Lordships  will  find 
that,  in  the  present  case,  you  have  no  diffi- 
culty in  saying  whether  the  use  which  has 
been  made  of  the  water  by  the  upper 
owner,  comes  under  the  range  of  those 
authorities  which  deal  with  cases  such  as 
I  have  supposed,  cases  of  irrigation  and 
cases  of  manufiicture.     Those  were  cases 
where  the  use  made  of  the  stream  by  the 
upper  owner  has  been  for  purposes  con- 
nected with  the  tenement  of  the  upper 
owner.     But  the  use  which  here  has  been 
made  by  the  appellants  of  the  water,  and  the 
use  which  they  claim  the  right  to  make  of 
it,  is  not  for  the  purpose  of  their  tene- 
ments at  all,  but  is  a  use  which  virtuaUy 
amounts  to  a  complete  diversion  of  the 
stream — as  great  a  diversion  as  if  they 
had  changed  the  entire  watershed  of  the 
country,  and  in  place  of   allowing  the 
stream  to  flow  towards  the  south,  had 
altered  it  near  its  source,  so  as  to  make  it 
(8)  12MooreP.C.  131, 166. 
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flow  towards  the  north."  Then  he  says 
that  the  use  being  made  by  the  waterworks 
company  in  that  case  was  not  a  use  by 
them  in  the  exercise  of  their  rights  as 
riparian  proprietors,  but  for  a  totally 
different  purpose.  So  it  is  here.  There- 
fore, I  ^ike  it,  the  defendants  cannot 
justify  what  they  are  doing  under  the 
common-law  doctrine  as  to  riparian 
owners.  They  are  far  exceeding  any 
rights  which  can  be  based  upon  that 
ground. 

Now  let  us  look  and  see  bow  else  they 
can  justify  it.  They  say  that  they  can 
justify  it  under  the  Public  Health  Act, 
1875,  section  51  of  which  enables  them  to 
make  waterworks,  subject  to  the  provision 
contained  in  section  332  as  to  not  injuring 
other  people.  Counsel  for  the  appellants 
accordingly  claim  the  right  to  do  it  either 
as  I'iparian  proprietors  or  under  the  Public 
Health  Act ;  but  in  neither  way  it  strikes 
me  can  they  acquire  the  right  or  assert 
the  right  to  alter  the  flow  of  water  to  the 
injury  of  the  rights  of  other  people  either 
under  the  Public  Health  Act  or  under 
the  other  principle. 

Another  argument  was  urged  by  the 
junior  counsel,  who  said  at  once,  *'  I  do  not 
claim  the  legal  right  to  do  it,  but  the 
plaintiff  has  no  right  to  complain  or  ask 
the  Court  to  interfere  by  injunction." 
But  that  depends  entirely  upon  whether 
the  rights  of  the  plaintiff  are  infringed, 
and  the  appellants,  while  admitting, 
according  to  this  view,  that  they  have  no 
right  to  do  what  they  have  done,  have  in 
fact  materially  altered  the  flow  of  the 
water  to  which  the  plaintiff  is  entitled. 
His  rights  are  infringed  by  a  person  who 
admits  he  has  no  right  to  do  it,  and  unless 
the  infringer  goes  on  to  say  that  he  is 
prepared  to  stop,  the  injunction  goes 
almost  as  a  matter  of  course.  That  is 
warranted  by  what  Lord  Cairns  says  in 
the  case  to  which  I  have  already  referred. 
I  do  not  appreciate  the  difference  between 
claiming  a  right  to  do  a  thing  and  saying 
"  r  have  no  right  to  do  it,  but  I  intend  to 
go  onJ^  If  there  is  any  difference,  it  is 
rather  against  the  man  who  admits  that 
lae  has  no  right,  but  insists  on  doing  what 
he  admits  to  be  wrong.  In  Lord  Caims^s 
observations  the  reply  to  the  case  set  up 
is  that  he  did  claim  a  right ;  and  he  says 


App. 

that  after  that  claim  of  right  "  it  appeal's 
to  me  that  it  is  impossible  that  the  Court 
can  do  otherwise  than  decide  the  issue  which 
is  raised  between  the  parties.  It  is  a  matter 
quite  immaterial  whether,  as  riparian 
owners  of  Wayte's  tenement,  any  injury 
has  now  been  sustained,  or  has  not  been 
sustained  by  the  respondents.  If  the 
appellants  are  right,  they  would,  at  the 
end  of  twenty  years,  by  the  exercise  of 
this  claim  of  diversion,  entirely  defeat  the 
incident  of  the  property,  the  riparian 
right  of  Wayte's  tenement."  Now,  what 
are  we  to  say  to  a  man  who  says,  *'  I  have 
no  right  to  do  this,  but  I  intend  to  go  on 
all  the  same."  If  he  is  infringing  the 
plaintifi'*s  right,  it  is  the  duty  of  the 
Court  to  interfere  to  protect  the  plaintiff. 
There  is  no  duty  of  the  Court  which,  in 
in  my  opinion,  it  is  more  important  to  ob- 
serv^e,  and  no  power  of  the  Court  which, 
in  my  opinion,  it  is  more  important  to 
enforce,  than  the  duty  and  power  which  it 
has  of  keeping  public  bodies  within  their 
rights.  The  moment  public  bodies  exceed 
their  rights,  they  do  so  to  the  injury  and 
oppression  of  private  people,  and  those 
private  people  are  entitled  to  be  protected 
from  injury  owing  to  those  operations  of 
public  bodies.  So  far  I  feel  no  difficulty 
at  all. 

It  has  been  suggested  that  the  injunc- 
tion ought  to  be  qualified  by  putting  in 
"  so  as  not  to  injure  the  plaintiff"  ;  but  if 
the  plaintiff"s  rights  are  infringed,  and  if 
the  defendants  intend  to  in  fringe  them,  I  do 
not  see  the  necessity  or  the  advisability  of 
putting  in  those  words  in  the  order.  On 
the  other  hand,  I  see  this — that  these  de- 
fendants are  doing  what  they  are  quite 
entitled  to  do  by  the  necessities  of  the 
case.  But  there  is  a  proper  method  of 
obtaining  power  to  do  it,  which  is  to  go  to 
Parliament  for  the  necessary  authority. 
It  is  suggested  that,  being  a  rural  council, 
they  cannot  do  that  in  this  case ;  but  it  is 
a  very  common  thing  for  public  bodies  to 
bring  in  bills  in  Parliament,  although 
they  have  no  power  to  pay  the  expenses. 
There  are  methods  of  escaping  from  that 
difficulty;  and  if  the  appellants  choose  to 
say  they  intend  to  go  to  Parliament  in 
order  to  obtain  a  bill  to  authorise  them  to 
do  what  they  are  doing,  we  should  sus- 
pend the  injunction.     What  I  propose  to 
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do,  with  the  sanction  of  my  brethren,  is 
to  dismiss  this  appeal  vnth  costs,  but  the 
order  is  not  to  be  drawn  up  for  a  fort- 
night. If  at  the  end  of  the  fortnight  wo  are 
told  that  the  defendants  desire  to  go  to 
Parliament,  then  the  operation  of  the 
injunction  will  be  stayed  for  six  months 
in  order  to  give  them  an  opportunity  of 
so  doing. 

Sir  F.  H.  Jsun£. — I  agree. 

RoMER,  L.J. — I  agree. 


Solicitors— Robbing  Billing  k.  Co.,  agents  for 
Morris  Owen,  Carnarvon,  for  appellants  ; 
Hamlin,  Grammer  Sc  Hamlin,  agents  for 
'Tarter,  Mostyn,  Roberts,  Vincent  &  Co., 
Carnarvon,  for  respondent. 

[Reported  by  A.  €ordery^  Eiq.^ 
SarrUter'at-'Lait'. 


WALTER  V,  LAN?. 


[IN  THE  COURT  OF  APPEAL.] 
LiNDLBY,  M.R. 

Sir  F.  H.  Jeune. 

BOMER,  L.  J, 

1899. 

Oct.  30,  31. 

Nov.  9. 

Copyright  —  Newspaper  —  Report  of 
Speech  Delivered,  in  Public-''' Aut/ior"— 
Copyright  Act,  1842  (5  <fr  6  Vict,  c  45), 
88.  2,  3,  16,  and  18. 

The  reporter  of  a  speech  delivered  in 
pMic  is  not  an  '* author"  tvithin  the 
Copyright  Act,  1842,  and  neitJier  the  re- 
pyrter  nor  t\e  publisJier  who  employs  him 
has  copyright  in  the  report. 

In  order  tliat  the  first  publisher  of  any 
composition  may  acquire  copyright  in  it, 
he  must  be  tJie  author  of  wliat  he  publisJies 
or  he  must  derive  his  right  to  publish  from 
the  author  by  being  the  owner  of  the  manu- 
script or  in  some  other  way. 

Decision  of  North,  J.  {ante,  p.  736), 
reversed. 

This  was  an  appeal  by  the  defendant 
from  an  order  of  North,  J.,  granting  an 
interlocutory  injunction,  as  reported  anie^ 
p.  736,  where  the  facts  are  fully  stated. 

The  defendant  appealed. 


App. 

It  was  agreed  that  the  appall  should  be 
treated  as  an  appeal  from  a  jadgmemt  at 
'  the  trial  of  the  action. 

BirreU,  Q,C,,  and  SenUton,  for  the  ap- 
pellant.— ^The  question  depends  upon  sec- 
tion 18  of  the  Copyright  Act,  1842  (5  iS:  6 
Viet.  c.  45).     A  reporter  cannot  be  the 
''  author  "  of  a  work — neither  the  taking 
down  in  shorthand  nor  the  transcribing 
is  original  work.     Milton's  daughter,  who 
took    down    from  the    dictation   of  her 
father,  could  not  have  claimed  the  copy- 
right of  Paradise  Lost,     North,  J.,  reUed 
on  Kelly  v.  Morris  [iSGs]  ^ ;  but  that  is  a 
different  case  from  this,  for  there  ij$  a 
great  deal  of  labour  and  research  involred 
in  making  a  directory.    Taking,  down  a 
speech  verbatim  is  not  an  independent 
composition.     The  reporter  takes  down 
words  ^he  does  not  compose.     Sweet  v. 
Benning    [l855]^    relates    to    the  head- 
notes  of    reported  cases  only,  and  not 
to  the  language  of  the  judgments.    It 
has   never  been   held    in    this   country 
that   there    is  any    copyright  in   a   re- 
port of  a  judgment.      Ledie  v.   Young 
[l894],'  as  to  copying  of  railway  time- 
tables,, supports  the  appellant's  contention. 
There  is  no  case  in  which  it  has  been  held 
that  copyright  is  conferred  without  original 
independent  work.     Exchange  Telegrajph 
Co,  V.  Gregory  ds  Co,  [l895]  *  was  a  case  of 
fraud.     It  is.  not  contended  Ijhat  a  news- 
paper may  not  hav^  copyright  in  the  re- 
port of  events  witnessed  by  the  reporter 
—Walter     v.     Steinkopff    [l892].-^      An 
abridgment  of  a  speech  may.  be  copy- 
right.    If  Lord  Rosebery  had  wished  to 
retain  copyright  in  his  speeches  he  might 
have  done  so — first,  by  requiring  payment 
for  hearing  him  or  admitting  only  by  ticket 
— Nicols  v.   Pitman    [l884]^;    secondly, 
by  printing  a  copy  of  his  speech  before 
delivery;   and  thirdly,  by   giving  notice 
to  two  Justices  under  the  Lectures  Copy- 
right Act,  1835  (5  ik  6  WDl.  4.  c.  65). 
He  did  none  of  these  things,  and  accord- 
ing to  Caird  v.  Sime  [l887]  ^  he  published 

(1)  35  L.  J.  Ch.  423  ;  L.  R.  1  Eq.  697. 

(2)  24  L.  J.  C.P.  176;  IG  C.  B.  459. 

(3)  [1894]  A.C.  335. 

(4)  G5  L.  J.  Q.B.  2fi2  ;  [1896]  I  Q.B.  U7. 
(6)  61  L.  J.  Ch.  521 ;  [1892]  8  Ch.  489. 

(6)  53  L.  J.  Ch,  552 ;  26  Ch.  D.  374. 

(7)  57  L.  J.  P.C.  2  J  12  App.  Cas.  326. 
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his  speeches  to  the  public  at  large,  and  no 
one  by  taking  a  verbal  transcript  of  them 
can  obtain  copyright.  There  was  prior 
publication  by  oral  delivery  before  the 
shorthand  copy  was  made.  A  person  may 
publish  orally  or  in  writing  and  give  his 
composition  to  the  public — Cairdv*  Sime,'' 
pei'  Lord  Watson ;  BoudcavM  v.  Chatter- 
ton  [l876].^  The  real  question  is  whether 
a  production  by  means  of  shorthand  is  an 
original  composition.  Supposing  a  phono- 
graph had  been  used,  and  Lord  Rosebery's 
speech  had  subsequently  been  taken  down  in 
longhand  from  the  phonograph,  it  is  clear 
there  would  have  been  no  original  com- 
position at  all.  The  reporter  has  no  more 
originality  than  a  scholar  taking  down  a 
dictation  lesson.  WUkina  y.  Aikin  [isio]  ^ 
shews  what  kind  of  work  will  be  considered 
an  original  composition.  A  mere  collec- 
tion of  copies  of  public  documents  is  not  a 
subject  for  copyright— p«r  Lindley,  L.J., 
in  Trade  Atunlian/  Co.  v.  MidcUesborough 
ike.  Tradesmen's  Protection  Association 
[i889].^®  If  taking  down  in  shorthand  is 
an  original  composition,  the  Times  could 
have  obtained  the  copyright  for  their 
report,  even  if  Lord  Bosebery  had  taken 
any  of  the  three  steps  for  retaining  the 
copyright.  The  statute  was  only  in- 
tended to  protect  literary  merit.  The 
mere  transcribing,  putting  the  stops,  and 
arranging  the  sentences  in  a  speech 
taken  down  by  shorthand  does  not 
make  the  work  an  original  composi- 
tion protected  by  the  Act.  If  the  re- 
spondents are  right,  the  reporter  might 
obtain  the  oop3rright  of  a  poem  recited  for 
the  first  time  by  its  author  in  public,  even 
if  he  himself  disclaimed  the  copyright. 

[They  also  referred  to  Maple  tS:  Co.  v. 
Junior  Army  and  Navy  Stores  [l882]."] 

II.  Terrell,  Q.C.,  and  MacSwinney,  for 
the  respondents. — There  is  a  distinction 
between  the  copyright  in  a  speech  and  in 
the  report  of  a  speech.  The  Times  pro- 
duced here  what  was  practically  a  new 
work. 

[Sir  F.  H.  Jeune.— Would  you  claim 
copyright  for  a  mere  verbatim  report?] 

Yes.      The    question    is  whether   the 

(8)  46  L.  J.  Ch.  305 ;  B  Oh.  D.  267. 

(9)  17  Ves.  422. 

(10)  58  L.  J.  Ch.  293  ;  40  Ch.  D.  425. 
CU)  62  L.  J.  Ch.  67  ;  21  Ch.  D.  diVX 
Vol.  68.— Chanc. 


duties  of  the  shorthand- writer  involve 
any  skill.  A  reproduction  by  mere  me- 
chanical means  such  as  a  phonograph  would 
not  be  copyright,  but  reporters'  work  is  not 
merely  mechanical.  The  note  to  Cavrd  v. 
Sime  ^  on  p.  334  of  1 2  App.  Gas.  really  covers 
this  case.  There  must  be  some  mental 
efibrt  to  give  copyright,  and  a  man  to  be 
able  to  take  down  and  transcribe  speeches 
such  as  these  must  have  a  considerable 
education.  The  term  ''author''  in  the 
Copyright  Act  is  used  in  a  highly  arti- 
ficial sense,  and  the  reporter  who  first 
reduces  the  speaker's  language  into 
writing  is  the  "  author  "  of  that  produc- 
tion within  the :  meaning  of  tb^  Act. 
Originality  in  idea  or  language  is  not 
requisite.  Thus  a  newspaper  may  have 
copyright  in  a  sheet  of  advertisements, 
the  language  of  which  is  composed  by  the 
different  advertisers — Lamb  v.  Evans 
[1892]."  The  protection  aflTorded  to 
the  plaintiff  on  the  footing  of  implied 
contract  in  Ahemethy  v.  Hutchinson 
[l825]/^  proceeded  on  this  view.  The 
quantum  of  mental  effort  to  produce 
the  result  is  immaterial.  Thus  there  is 
copyright  in  law  reports — BtUterworth  v. 
Robinson  [isoi],^^  Sweet  v.  Maugham 
[l84o],*^  Sweet  V.  Benmng,^  bxiA  Hodges  v, 
Welsh  [i840j  ^* ;  in  a  directory—iTe^  v. 
Morris  ^ ;  in  lists  of  registered  bills  of 
sale — Trade  Auxiliary  Co.  v.  Middles- 
borough  d:c.  TradesmeiCs  Froteetian  Asso- 
ciaiion^^;  in  a  list  of  Stock  Exchange 
prices  —  Exchange  Telegraph  Co.  v. 
Gregory  ^ ;  in  the  pianoforte  score  of  an 
opera — Wood  v.Boosey  [iS68].*^  The  short 
report  of  Hinton  v.  Donaldson  [l773]  ** 
shews,  too,  that  the  reporter  is  entitled  to 
the  copyright  of  an  oral  lecture.  If  the 
appellant's  contention  is  sound,  the  better 
the  report  the  less  entitled  it  will  be  to 
protection,  since,  while  an  imperfect 
abstract  will  be  the  subject  of  copyright, 
an  accurate  verbatim  report  will  not. 
BirreU,  Q.C.^  replied. 

Cv/r.  adv.  vuLt.    ' 

(12)  62  L.  J.  Ch.  404  ;  [1893]  1  Ch.  218. 

(13)  3  L.  J.  Ch.  (0.S  )  209 ;  1  Hall  &  T^-.  28. 

(14)  6  Ves.  709.  « 

(16)  9  L.  J.  Ch.  333 ;  11  Sim.  51. 

(16)  2  Ir.  Bq.  266. 

(17)  37  L.  J.  Q.B.  84;  L.  R.  3  Q.B.  223. 

(18)  12  App.  Cas.  3347t ;   Mor.  Diet.  8^507 ; 
Hailes,  637  ;  5  Pat.  App.  507. 
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Nov.  9. — LiNDLEY,  M.R.,  delivered  the 
judgment  of  the  Court,  in  which,  after 
stating  the  order  appealed  from,  he  con- 
tinued :  The  articles  copied  were  reports 
of  speeches  made  by  Lord  Rosebery  on 
various  occasions,  the  reporter  being  a 
Mr.  Brain.  He  tells  us  that  he  was  one 
of  the  staff  of  the  Times,  that  he  was  em- 
ployed to  make  the  reports  of  the 
speeches,  and  then  he  says :  '^  In  the 
course  of  our  duty  the  reporters  of  the 
Times  have  to  exercise  their  judgment  and 
skill  so  as  to  represent  in  a  form  fit  for 
publication  the  features  of  the  meetings 
and  the  material  parts  of  and  the  sense  of 
the  speeches  made  at  them.  This  involves 
considerable  skill  and  labour.  Notes  of  the 
proceedings  and  speeches  are  taken  in 
shorthand,  which  are  afterwards  carefully 
corrected  and  revised,  and  written  out  and 
punctuated  fit  for  publication."  This  was 
the  course  of  procedure  in  the  case  of  the 
reports  which  the  defendant  has  copied. 
Now  the  case  turns  on  the  true  construc- 
tion of  the  Copyright  Act,  1842  (5  <k  6 
Vict.  c.  45).  That  Act  defines  "copy- 
right" and  "book"  (by  section  2),  and 
confers  copyright  on  every  "  author  "  of  a 
book  and  his  assigns  (by  section  3). 
Periodical  publications  are  dealt  with  in 
section  18.  The  Act  contains  no  defini- 
tion of  "  author,"  but  it  confers  copyright 
on  the  authors  of  books  first  published  in 
this  country.  There  can  be  no  copyright 
in  what  is  not  published  in  a  book  ;  but  it 
does  not  follow  that  the  first  person  who 
publishes  a  book  acquires  a  copyright  in 
it.  The  meaning  of  the  word  "author" 
as  used  in  the  Act  must  be  gathered  from 
its  own  language  and  the  decisions  upon 
it.  The  word  occurs  constantly  through- 
out the  Act,  but  nowhere  is  it  used  in  the 
sense  of  a  mere  reporter  or  publisher  of 
another  man's  verbal  utterances. 

It  is  plain  that  a  person  who  is  not  the 
author  of  a  work  may  nevertheless  be  the 
proprietor  of  the  copyright  in  it;  for 
example,  in  the  ordinary  case  of  an 
assignment  of  copyright.  The  author  is 
one  person,  the  proprietor  of  the  copyright 
is  another.  The  expression  "  proprietor  of 
copyright "  constantly  occurs  in  the  Act. 
Sometimes  the  expression  clearly  includes 
author ;  sometimes  it  as  clearly  does  not, 
but  means  his  assigns.    The  latter  part  of 


section  3,  which  relates  to  the  publication 
of  books  after  the  death  of  their  authors, 
shews  that  authors  and  first  publishers  are 
by  no  means  synonymous  ezpressioiis. 
Again,  section  16,  which  relates  to  actions 
for  infringement  and  objections  to  the 
title  of  the  plaintifi*,  shews  that  authors 
and  first  publishers  may  stand  on  different 
footings.  The  wording  of  these  sections 
justifies  the  view  that  the  owner  of  an 
unpublished  manuscript,  although  not  the 
author  of  it,  acquires  copyright  in  it  by 
first  publishing  it.  That  has  been  decided 
in  Scotland,  and  the  cases  are  referred  to 
in  Phillips  on  Copt/right^  pp.  55  and  56. 
The  author  of  an  unpublished  manuscript 
has  no  copjnnght  in  it,  but  he  has  a  right 
to  acquire  copyright  in  it ;  and  this  right 
he  may  impliedly  transfer  to  any  one  to 
whom  he  sells  or  gives  the  manuscript. 
Further,  the  author  who  sells  or  gives 
away  an  unpublished  manuscript  com- 
position of  his  own  may  be  fiiirly  inferred 
to  transfer  his  own  right  to  publish  it, 
unless  he  expressly  or  impliedly  prohibits 
the  publication  of  the  manuscript  whidi 
he  seUs  or  gives.  This  is  intelligible,  but 
it  does  not  carry  the  plaintiffs  far  enough. 
A  thief  or  other  unlawful  possessor  of  an 
unpublished  manuscript  would  not  acquire 
copyright  in  it  by  first  publishing  it.  He 
would  not  be  the  author  or  proprietor  of 
the  manuscript. 

Again,  Lord  Rosebery  had  no  copyright 
in  his  speech ;  and  although  he  could  have 
acquired  copyright  in  it  by  putting  it  into 
writing,  or  printing  and  publishing  it,  he 
did  not  do  so ;  and  there  is  no  evidence 
whatever  to  justify  the  inference  that  he 
transferred  to  the  plaintiffs  his  right  to 
acquire  the  cop}Tight  in  his  own  composi- 
tions, whether  written  or  verbal.  The 
plaintiffs  do  not  derive  their  title  to  their 
publication  from  Lord  Rosebery.  Sec- 
tion 18  of  the  Act  refers  to  copyright  in 
what  is  printed  in  newspapers  and  perio- 
dical publications.  Unless  otherwise 
agreed,  the  copyright  in  such  matter  be- 
longs to  the  author.  But  the  publisher  or 
proprietor  of  the  newspaper  can  himself 
obtain  the  copyright  in  any  article  pub- 
lished in  the  newspaper,  &c.,  if  he  employs 
some  one  to  "  compose"  what  is  published 
on  the  terms  that  the  copyright  shall  be- 
long to  the  publisher  or  proprietor.    The 
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word  "  compose  "  here  cannot  mean  copy 
or  write  from  dictation ;  it  obviously 
means  compose  in  the  sense  of  being  the 
author  of  the  matter  published.  This  is 
made  perfectly  clear  by  the  language  of 
the  proviso,  which  prevents  the  publisher 
or  proprietor  of  the  newspaper,  &c.,  from 
publishing  the  article  in  a  separate  form 
without  the  consent  of  the  "  author "  ; 
and  which  entitles  the  author  to  publish 
it  himself  in  a  separate  form.  The 
**  author  "  here  is  the  person  employed  to 
"  compose  "  the  article.  The  more  closely 
the  Act  is  studied  the  more  clearly  it 
appears  that,  in  order  that  the  first  pub- 
lisher of  any  composition  may  acquire  the 
copyright  in  it,  he  must  be  the  "author" 
of  what  he  publishes,  or  he  must  derive 
his  right  to  publish  from  the  author  by 
being  the  owner  of  the  manuscript  or  in 
some  other  way. 

It  was  contended,  and  Mr.  Justice 
North  took  the  view,  that,  although  the 
reporter  had  no  copyright  in  the  speech, 
he  was  entitled  to  copyright  in  his  report 
of  it.  But  we  cannot  follow  this.  The 
report  and  the  speech  reported  are,  no 
doubt,  different  things,  but  the  printer  or 
publisher  of  the  report  is  not  the  "  author  " 
of  the  speech  reported,  which  is  the  only 
thing  which  gives  any  value  or  interest  to 
the  report.  The  printer  or  reporter  of  a 
speech  is  not  the  "  author  "  of  the  reported 
speech  in  any  intelligible  sense  of  the  word 
"author."  To  hold  that  every  reporter 
of  a  speech  has  a  copyright  in  his  own 
report  would  be  to  stretch  the  Copyright 
Act  to  an  extent  which  its  language  will 
not  bear,  and  which  the  Legislature  ob- 
viously never  contemplated.  The  Act  was 
passed  to  protect  authors,  not  reporters. 
Moreover,  although  it  may  be  that  re- 
porters and  their  employers  ought  to  be 
protected  from  the  unauthorised  appro- 
priation of  their  labours  by  others,  it  by 
no  means  follows  that  Parliament  would 
place  reporters  and  their  employers  on 
the  same  footing  as  authors.  It  is  only 
by  treating  reporters  as  authors  of  what 
they  report  (which  they  clearly  are  not) 
that  they  can  be  brought  within  the  exist- 
ing Cop>rright  Act. 

Althoxigh  we  have  no  sympathy  with 
ihe  defendant,  we  are  quite  unable  to 
decide  in  favour  of  the  plaintiffs.  Plausible 


as  are  the  arguments  addressed  to  the 
Court  on  their  behalf,  those  arguments 
are  all  based  on  the  untenable  doctrine 
that,  for  the  purpose  of  copyright,  re- 
porters are  authors.  The  analogy  of 
directories,  road  books,  maps,  &c,,  is,  in 
our  opinion,  wholly  misleading.  There, 
each  man  who  himself  makes  a  directory, 
&c.f  and  publishes  it  is  the  author  of  what 
he  publishes.  The  reporter  of  a  speech  is 
not.  The  distinction  is  all-important,  but 
it  is  only  by  wholly  ignoring  it  that  the 
decisions  on  directories,  &c.,  can  be  in- 
voked by  the  plaintiffs.  If  the  reporter 
of  a  speech  gives  the  substance  of  it  in 
his  own  language ;  if,  although  the  ideas 
are  not  his,  his  expression  of  them  is  his 
own  and  not  the  speaker's,  with  imma- 
terial differences,  the  reported  speech 
would  be  an  original  composition,  of  which 
the  reporter  would  be  the  author,  and  he 
would  be  entitled  to  copyright  in  his  own 
production.  This  is  the  ground  on  which 
copyright  in  law  reports  is  based.  They 
are  by  no  means  mere  transcripts  of 
judgments  delivered  in  Court.  But  we 
have  not  to  deal  with  speeches  re-cast  by 
the  reporter.  He  has  reproduced  to  the 
best  of  his  ability  not  only  the  ideas  ex- 
pressed by  the  speaker,  but  the  language 
in  which  the  speaker  expressed  those 
ideas.  In  other  words,  we  are  dealing 
with  the  most  accurate  report  of  the 
speaker's  words  which  the  reporter  could 
make.  No  doubt  it  requires  considerable 
education  and  ability  to  make  a  good  re- 
port of  any  speech.  But  an  accurate 
report  is  not  an  original  composition,  nor 
is  the  reporter  of  a  speech  the  author  of 
what  he  reports. 

The  appeal  must  be  allowed,  and  the 
action  dismissed  with  costs  here  and 
below. 


Solicitors— Upton,  Atkey  Sc  Co.,  for  appellant  ; 
Soames,  Edwards  £c  Jones,  for  respondents. 

[Reported  by  A.  Cordery^  E$q.^ 
Barriiter-at'  Law, 
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Winding-up  —  Fraudulent 


A  eampanf/,  in  an  ineolveni  condition^ 
unthin  a  feio  days  of  a  mndiiig'Up  reeolu- 
tion^  preferred  one  of  its  creditors^  under  a 
sense  of  moral  obligation  : — Held,  a  frau- 
diUeni  preference,  under  section  1G4  of  the 
Companies  Act,  1862. 

New,  Pranoe  k  Garrard  v.  Hunting 
(66  L.  J.  Q.B.  654;  [1897]  2  Q.B.  19) 
applied. 

Fletcher,  In  re  ;  Suffolk,  ex  parte 
(9  Morrell,  8),  and  Vingoe  &  Davies,  In  re ; 
Yiney  &  Norton,  ex  parte  (1  Hanson,  416), 
followed. 

The  above-named  company  was  incor- 
porated under  the  Oompanies  Acts. 

On  January  13, 1899,  the  company  con- 
tracted with  a  firm  of  brokers,  Messrs. 
Buckley,  for  the  delivery  of  certain  goods. 
Upon  the  true  construction  of  the  contract 
— which,  in  the  opinion  of  Wright,  J.,  it 
was  not  necessary  to  determine — payment 
was  probably  due  on  January  27,  or, 
perhaps,  earlier. 

On  January  17  the  goods  were  delivered 
to  the  company. 

On  January  24  the  directors,  being 
fully  aware  that  the  company  was  in  a 
hopelessly  insolvent  condition,  resolved  to 
distribute  a  considerable  sum  of  money 
which  they  had  in  their  hands  among 
certain  of  the  creditors,  including  Messrs. 
Buckley,  but  leaving  out  the  largest 
creditor.  The  same  day  they  passed  a 
resolution  in  favour  of  summoning  a 
meeting  with  a  view  to  winding  up  the 
company. 

On  January  25  payment  to  Messrs. 
Buckley  was  made. 

It  appeared  from  the  evidence  that  the 
directors  paid  Messrs.  Buckley  because 
they  thought  it  hard  that  they,  who  were 
merely  brokers,  should  suffer. 

On  February  2  a  voluntary  winding-up 
resolution  was  passed. 

The  liquidator  now  moved  for  a  declara- 
tion that  the  payment  to  Messrs.  Buckley 


was  an  undue  or  fraudulent .  preference, 
under  section  164  of  the  Oompanies  Act, 
1862. 

Herbert  Reed,  Q.C.,  and  P.  F.  Wheeler, 
for  the  liquidator. 

P.  0.  Lawrenee,  Q.C.,  and^i.  J.  Ashton, 
for  Messrs.  Buckley. — ^The  directors  acted 
from  a  sense  of  duty,  not  to  fraudulently 
prefer  one  creditor  over  others.  In  these 
cases  the  mind  of  the  debtor  must  be  taken 
into  account,  and,  if  the  condusion  is  that 
the  payment  is  made  to  satisfy  his  con- 
science, it  is  not  with  a  view  of  preferring 
a  creditor,  or  fraudulent  within  the  mean- 
ing of  the  Act— Taylor,  Ex  parte  ;  Gold- 
smid,  in  re  [isse],^  and  New,  Frames  ^ 
Garrard  v.  Hunting  [l897].^ 

[Vingoe  d:  Davies,  In  re;  Viney  dr 
Norton,  ex  parte  [l894].*  and  Fletcher,  In 
re;  Suffolk,  ex  parte  [i89l],*  were  also 
mentioned.] 

Wright,  J.,  after  stating  the  facts.— 
The  question  whether  the  payment  to 
Messrs.  Buckley  is  a  fraudulent  preference 
within  the  meaning  of  the  statute  depend?, 
primarily  at  any  rate,  upon  the  state  of 
mind  of  the  directors  when  they  authorised 
the  payment,  which  was  made  by  handing 
over  to  Messrs.  Buckley  certain  bills 
accepted  by  other  customers.  Mr.  Black- 
bum,  who,  I  think,  is  the  chairman  of  the 
company,  or  at  any  rate  the  principal 
director,  said  in  his  ezamination-in-chief 
that  the  directors  paid  Messrs.  Buckley 
because  they  thought  it  very  hard  on 
them,  they  being  mere  brokers  and  only 
getting  a  small  commission  out  of  the 
business,  and  yet  standing  to  lose  a  large 
sum,  of  somewhere  about  1,000/.  I  think. 
He  said  also  that  he  at  any  rate  did  not, 
at  the  time  of  ordering  the  bills  to  be 
handed  over  to  Messrs.  Buckley,  know  or 
think  at  all  about  whether  the  money  was 
then  due  from  the  company  to  Messrs 
Buckley.  Clearly,  therefore,  if  that  is 
correct,  the  directors  did  not  make  the 

(1)  oG  L.  J.  Q.B.  195;  18  Q.B.  D.  295. 

(2)  66  L.  J.  Q.B.  654 ;  [1897]  2  Q.B.  19  : 
affirmed,  8ub  nom.  Sharp  v.  Jackson,  68  L.  J. 
Q.R.  866  ;  [1899]  A.C.  419. 

(3)  1  Manaon,  416. 

(4)  9  Morrell,  8. 
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payment  to  Messrs.  Buckley  because  they 
thought  they  were  under  any  legal  obliga- 
tion to  do  it.  That  was  not  what  was 
their  view  in  paying  it.  According  to 
Mr.  Blackburn's  evidence-in-chief  their 
dominant  view  in  preferring  Messrs. 
Buckley  was  because  they  thought  it  hard 
on  them  to  do  otherwise.  In  cross-exami- 
nation— so-calledy  because  it  was  a  most 
friendly  kind  of  leading  followed  in  a  most 
friendly  spirit— he  said,  "We  knew  we 
were  in  difficulties;  we  paid  Messrs. 
Buckley  because  I  did  not  feel  easy  about 
the  way  they  had  been  treated  by  my  son 
and  secretary :  the  payment  was  made  to 
satisfy  my  conscience." 

Is  a  payment  like  that  a  fraudulent 
preference  ?  I  have  no  doubt,  according 
to  the  recent  authorities,  it  is.  For  a  long 
time  it  was  almost  impossible  for  anybody 
to  know  what  a  fraudulent  preference 
was.  Ever  since  the  decision  in  New, 
Prance  ds  Oarrard  v.  Hunting,^  which  has 
now  been  affirmed  by  the  House  of  Lords, 
so  little  difficulty  has  been  felt  by  gentle- 
men who  practise  in  bankruptcy  matters, 
solicitors  or  barristers,  that  questions  of 
fraudulent  preference  comparatively  sel- 
dom arise.  According  to  that  case  I  do  not 
think  there  is  any  doubt  that  this  was  a 
fraudulent  preference,  exactly  because  it 
was  with  a  view  to  prefer — because  it  was 
not  a  payment  made  merely  for  dis- 
charging a  legal  obligation.  It  was  made, 
according  to  the  evidence  of  the  wit- 
ness, because  he  thought  it  was  hard  on 
Messrs.  Buckley  not  to  be  paid,  and  it 
was  in  order  to  satisfy  the  director's  own 
conscience. 

In  Fletcher f  In  re  ;  Suffolk,  ex  parte^^ 
and  Vingoe  Je  Daviee,  In  re  ;  Viney  d: 
Norton  J  ex  parte,^  it  was  held,  by  very 
high  authorities  in  these  matters,  that 
exactly  what  has  been  done  in  this  case 
was  a  fraudulent  preference — that  if  a 
debtor  paid  one  creditor  in  advance  of 
others,  not  from  a  sense  of  legal  obligation, 
but  from  a  sense  of  moral  obligation  or 
duty,  that  was  a  fraudulent  preference; 
and  it  was  so  held  in  one  of  these  cases  by 
the  Judges  who  are  now  Lord  Justice 
Vaughan  Williams  and  Lord  Justice 
Collins,  and  in  the  other  by  Lord  Justice 
Vaughan  Williams.  I  entirely  agree  with 
those  decisions,  and  I  think,  therefore. 


that  the  money  must  be  paid  back,  how- 
ever hard  the  case  may  be. 


Solicitors— Van  Sandaa  &  Co.,  agents  for  Mills 
&  Co.,  Huddersfield.for  the  applicant;  Wynne, 
Holme  &  Wynne,  agents  for  Whitley  &  Co., 
Liverpool,  for  the  respondents. 

[Reported  hy  Arthur  Laivrence,  Esq., 
Barrister-at'Larv. 


[IN  THE  COURT  OF  APPEAL.l 
LiNDLEY,    M.R.^ 

RoMEB,  L.J.       (      RAPHAEL,    In    re ; 
1899.  C      SALOiiONf  ex  parte. 

Nov.  8.        ; 

Solicitor  amd  Client — Costa — Taxation 
— Pauper  Litigant  in  House  of  Lords — 
Rules  of  the  Supreme  Court,  1883,  Order 
XVI.  rules  22-31. 

This  was  aa  appeal  by  the  administrator 
of  the  late  Aron  Salomon  from  an  order 
of  Kekewich,  J.,  allowing  269^.  to  Mr. 
Raphael  as  ordinary  solicitor  and  client 
costs  of  conducting  an  appeal  to  the 
House  of  Lords  on  behalf  of  Aron  Salomon , 
who  appealed  in  forma  pauperis.  The 
case  is  reported  in  the  Court  below,  aide, 
p.  309;  [1899]  1  Ch.  853. 

^S".  0,  Bttckmaster,  for  the  appellant. 
HcUdane,  Q»C,,  and  ICenyon  Parker^  for 
the  respondent. 

Their  Lordships,  without  going  into 
the  general  question  of  law,  allowed  the 
appeal  on  the  facts,  holding  on  the  evi- 
dence that  Mr.  Raphael  was  retained  on 
the  terms  that  he  was  not  to  be  paid 
ordinary  solicitor  and  client  costs,  but  was 
to  give  his  services  for  nothing,  except  as 
to  certain  out-of-pocket  expenses,  payment 
of  which  was  specially  guaranteed. 

Appeal  allowed. 

Solicitors— Harris  ic  Chetham,  for  appellant 
Ralph  Raphael  &  Co.,  for  respondent. 

[Reported  Vy  A.  Cordery,  Esq., 
Jiarrigter-at'  Larv. 
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ADMINISTRATIOir  ACTION. 

See  Trust  and  Trustee. 

ANNUITY.-See  Will. 

APPEAL. 

Costi— Shorthand  ITotes.] — The  costs  of  copies 
of  shorthand  notes  of  evidence  taken  at  the  trial 
will  be  allowed  on  an  appeal  where  such  copies 
are  necessary  to  enable  the  Court  to  follow  the 
argument.  Cattridr  Kellner  Alkali  Co.  v.  Com,' 
meroial  Development  Corporation,  (C.A.)  402. 

Coiti  in  Disoretion  of  Court.]— See  Costs. 

APPORTIONMENT. 

See  Rentcharoe. 


ARBITRATION. 

Award— Validity— Arbitratort  <*  called  on  to 
aot.'']-^A  notice  to  arbitrators  requiring  them 
to  appoint  an  umpire  is  a  notice  by  which  they 
are  "  called  on  to  act "  within  the  meaning  of 
clause  (0)  of  Schedule  I.  to  the  Arbitration  Act, 
1889,  so  as  to  bring  into  operation  clause  (d), 
and  give  jurisdiction  to  the  umpire  in  the  event 
of  the  arbitrators  not  making  an  award  within 
three  months  after  such  notice.  Baring- Gould 
cmd  Sharpington  Combined  Pick  and  Shovel 
Sffndioate,  In  re,  (C.A.)  429. 

ASSIGNMENT. 

Equitable  —  Banker's     Deposit    Beceipt  — 
Voluntary     Gift  —  Death    of    Donor  —  Donee 
Sxeoator   of  Donor.]— The   indorsement   and 
VoU  68.— Chanc. 


,  delivery  of  a  banker's  deposit  receipt  (not 
transferable)  is  a  complete  gift  where  the 
donor  appoints  the  donee  his  executor,  although 
no  notice  is  given  to  the  bank  by  the  donor. 
€hiffin.  In  re;  OH  fin  v.  Grifin,  220. 

Eqnitable-Kotice— Death  of  Trustees — Ap- 
pointment of  Kew  Trustees — Subsequent  As- 
signment—Priority.]— Where  notice  of  an  as- 
signment of  an  eqai|able  Interest  is  given  to 
all  the  then  ezidting  trustees,  and,  after  their 
"death  (or  retirement)  and  the  appointment  of 
new  trustees,  a  subsequent  assignment  is  made 
and  notice  given  to  the  new  trustees  who  have 
received  no  notice  of  the  first  assignment,  the 
right  of  the  prior  assignee  prevails  as  againdt 
that  of  the  second  assignee.  An  assignee  who 
has  given  notice  to  all  the  existing  trustees  is 
not  bound  to  renew  the  notice  on  any  change  of 
trustees.  Tim»on  v.  Ramsbottom  (2  Keen,  35) 
and  Hall,  In  re  ;  yolan  v.  O'Brien  (7  L.  B.  Ir. 
180)  distinguished.  Watdale,  In  re;  BritUn  v. 
Partridge,  117. 


ATTACHMENT.— See  Execution. 
AUCTION.—See  Vendor  and  Purchaser. 

BANKER. 

Deposit  Beceipt.]— See  Assignment. 

BANKRUPTCY. 

Bankruptcy  of  Agent— Following  Trust  Xoney 
—  Banking  Account- Appropriation  of  Pay- 
ments—Rule in  Clayton's  Case.]- A  firm  of 
stockbrokers  had  two  accounts  with  their 
bankers^-namely,  an  ordinary  current  account 
8H 
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and  a  loan  acconnt.  The  firm  became  bank- 
rupt, and  the  bankers  thereupon  closed  the 
current  account,  and  transferred  both  the 
balance  thereon,  being  1,3622.,  and  an  indebted- 
ness on  the  loan  account  of  7,5002.,  to  a  special 
liquidation  account.  They,  however,  did  not 
require  to  appropriate  the  1,362/.  to  meet  the 
loan  account,  and  repaid  themselves  by  sell- 
ing securities  wrongfully  deposited  with  them 
by  the  bankrupts  for  the  purposes  of  the  loan : 
— Held  that,  as  there  had  been  no  appropria- 
tion by  the  bankers  of  the  cash  balance,  the 
rule  in  Clayton's  Case  (1  Mer.'572,  585)  did  not 
apply,  and  that  there  was  no  equity  entitling 
eestuis  que  trust  of  the  deposited  securities,  as 
against  cestuis  que  trust  whose  money  formed 
part  of  the  current  account,  to  be  paid  out  of 
the  cash  balance.    Muttan  v.  Peait  668. 

Proof— Bill  of  Ezohange  —  Valuation  of 
Securities — Consolidation  of  Debts.]— A  bolder 
of  two  bills  of  exchange,  proving  in  the  bank- 
ruptcy of  the  last  indorser  for  the  aggregate 
sum  of  the  two  amounts  secured  by  the  bills, 
cannot,  where  the  bills  are  drawn  and  accepted 
by  different  persons,  retain  a  surplus  of  over 
208.  in  the  pound  obtained  by  proving  against 
the  estates  of  the  drawer,  acceptor,  prior  in- 
dorsers,  and  the  last  indorser  of  the  one  bill, 
and  attribute  it  to  a  deficiency  on  the  other 
bill;  but  the  bills  for  the  purposes  of  proof 
must  be  treated  as  constituting  distinct  trans- 
actions, and  the  surplus  on  the  one  bill  must  be 
brought  into  account  without  regard  to  the 
deficiency  on  the  other  bill.  Morris^  In  re; 
James  v.  London  and  County  Banking  Co., 
(C.A.)  299. 

Inasmuch  as  drawers,  acceptors,  and  prior 
indorsers  are  liable  to  indemnify  the  subsequent 
indorser,  the  dividends  paid  by  their  estates 
are  paid  out  of  the  assets  of  the  subsequent 
indorser,  and  his  estate  is  therefore  entitled  to 
have  the  surplus  which  has  been  paid  on  one 
of  the  bills  (not  exceeding  the  amount  of  such 
surplus  paid  by  his  estate)  paid  to  it,  and  the 
overpaid  bill  handed  over  to  his  trustee.    lb. 

Xarried  Woman — Separate  Property  without 
Power  of  Anticipation.]— See  Husband  and 
Wipe. 


BILLS  OF  EXCHANGE. 

Proof— Valuation  of  Securities.]— See  Bank- 

BUPTOY. 

BILLS  OF  SALE. 

Xortgage— Trade  Fixtures  with  Freehold- 
Power  to  Sell  Fixtures  Separately— Validity.] 
The  decisions  under  the  repealed  Bills  of  Sale 
Act,  1854 — such  as  Daglish^  Ex  parte  (42  L.  J. 
Bk.  102 ;  L.  R.  8  Ch.  1072)— that  a  mortgage 
enabling  the  mortgagee  to  sell  trade  fixtures 


separately  requires  to  be  registered  as  a  bill  of 
sale  under  that  Act,  are  not  limited  to  mort- 
gages of  leaseholds,  where  the  mortgagor's  in- 
terest in  the  land  is  of  a  different  nature  to  his 
interest  in  the  fixtures,  but  apply  also  to  mort- 
gages of  freeholds,  where  the  fixtures  are 
essentially  parts  of  the  freehold,  and  pass  by 
the  grant.    Johns  v.  Ware^  155. 


BOND. 

Husband  and  Wife  — Separate  Property  — 
Receipt  of  Wife's  Income  by  Husband— Bond  by 
Husband  to  Wife's  Trnstees — Constmctiye  Pay- 
ment of  Interest— Bond  for  Principal  and  Interest 
at  Specified  Bate— Penalty— Bar  by  Lapse  of 
Time.]— Under  a  marriage  settlement  money  be- 
longing to  the  wife  was  authorised  to  be  invested 
on  personal  security,  and  the  interest  directed  to 
be  paid  to  the  wife  for  her  separate  use  for  life, 
and  after  her  death  to  her  husband  for  life.  The 
money  was  advanced  by  the  trustees  to  the 
husband  on  his  bond.  The  wife  lived  twenty- 
four  years  after  the  date  of  the  bond,  and  the 
husband  survived  her  for  twenty  years.  They 
lived  together  in  amity.  For  the  whole  forty- 
four  years  no  interest  on  the  bond  was  paid  by 
the  husband,  and  after  his  death  the  bond  was 
found  amongst  his  papers: — Held^  that  there 
was  no  presumption  of  payment  of  the  bond  by 
the  husband,  that  the  debt  secured  by  the  bond 
was  not  barred  by  the  Statute  of  Limitations^ 
and  that  the  capital  sum  was  recoverable  from 
the  husband's  executors,  together  with  interest 
from  the  date  of  his  death.  Dixonj  In  re; 
Heynes  v.  Dixon,  689. 

Interest  Is  payable  as  interest  and  not  as 
damages  under  a  bond  having  a  condition  on 
defeasance  to  make  void  the  same  upon  pay- 
ment of  a  lesser  sum  at  a  day  certain,  even 
although  no  express  mention  of  interest  is  made 
in  the  bond;  nor  is  the  amount  of  interest 
recoverable  diminished  by  reason  only  of  the 
bond  being  conditioned  for  payment  of  principal 
and  interest  up  to  and  at  a  certain  date.    lb. 


BUILDING  SOCIETY. 

Bales — Validity  —  Insolvency  of  Soeuty — 
Priorities  between  Biiferent  Classes  of  Xember* 
— ^Transfer  of  Properties  to  Xembers  in  Ex- 
change for  Shares — Breach  of  Trust— Payment 
of  Interest  on  Shares.]— When  a  building  so- 
ciety is  known  to  be  insolvent,  no  rule  can  be 
passed  altering  the  rights  of  the  members  of 
the  society,  so  as  necessarily  to  affect  their 
rights  inter  se,  in  respect  of  liability  or  in 
respect  of  distribution  of  assets,  to  the  injury 
of  some  of  such  members,  for  the  benefit  or 
advantage  of  others,  even  although  it  may  be 
a  rule  which  could  properly  be  made  by  a 
society  not  in  contemplation  of  liquidation. 
But  a  rule  passed  with  the  object  of  facilitating 
realisation  of  assets  and  enabUng  the  society 
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to  get  rid  of  burdensome  obligations  may  legiti- 
mately be  passed  by  a  bailding  society  which 
is  known  to  be  insolvent,  as  auxiliary  to  its 
existing  rules.  Sixth  West  Kent  Building 
Society  v.  MilU,  476. 

A  building  society  issued  preferential  shares 
(known  as  C  shares),  the  proprietors  of  which 
were  enfitled  to  be  paid  interest  in  lieu  of 
bonus  and  other  periodical  profits.  The  re- 
maining shares  (known  as  A  and  B  shares) 
were  issued  on  ordinary  conditions.  A  new 
rule,  passed  in  1 889,  of  the  society  provided : 
"After  the  3 1st  day  of  December,  1890,  no 
further  advances  shall  be  made  upon  shares 
then  existing.  From  and  after  the  passing  of 
this  rule  the  withdrawal  of  shares,  other  than 
C  shares,  by  priority  of  notice  shall  cease,  and 
all  funds  derived  from  repayment  of  advances, 
from  realisation  of  properties  in  possession,  or 
from  any  other  source,  shall  be  applied  as  fol- 
lows: First,  to  the  expenses  of  management 
and  secretary's  salary,  the  payment  of  capital 
and  interest  on  C  shares,  and  the  remainder  j^ro 
rata  to  the  repayment  from  time  to  time  of 
the  subscriptions  standing  to  the  credit  of  the 
holders  of  unadvanced  shares,  until  the  total 
assets  of  the  society  shall  have  been  realised 
and  distributed.'*  At  that  date  the  society  was 
known  to  be  insolvent.  By  a  further  rule, 
passed  in  1891,  it  was  provided  :  "  In  order  to 
facilitate  the  realisation  of  any  properties  now 
or  at  any  time  in  possession  of  the  society,  the 
directors  shall  have  power  to  sell  the  same  or 
any  part  thereof  to  any  member,  and  receive  in 
payment,  either  wholly  or  in  part,  any  fully 
paid-up  or  subscription  shares  held  by  the 
member,  whether  under  notice  of  withdrawal 
or  not,  provided  that  such  shares  shall  be  taken 
subject  to  the  deduction  of  any  vrithdrawal  fee 
in  force  for  the  time  being."  At  the  time  the 
rule  of  1891  was  passed  the  only  creditors  of 
the  society  were  members  of  the  society  in 
respect  of  their  shares.  The  assets  from  all 
sources  of  the  society  were  not  sufficient  to 
repay  in  full  to  members  the  capital  sums  due 
on  their  shares : — Held,  that  the  rule  of  1889 
was  invalid  so  far  as  it  sought  to  give  priority 
in  respect  of  capital  to  the  holders  of  C  shares, 
who  had  not  given  notice  of  withdrawal  before 
the  change  in  the  rules,  over  holders  of  A  and 
B  shares ;  but  that  the  C  shares  retained  their 
preferential  right  to  interest.  Held  furtJier^ 
that  the  rule  of  1891  was  not  ultra  vires,  and 
that  unless  the  power  thereby  given  were  exer- 
cised with  the  jbrandulent  purpose  of  benefiting 
a  particular  member,  the  directors  could  not  be 
made  liable  for  a  breach  of  trust.  Held  further^ 
that  the  C  shareholders  were  entitled  by  the 
terms  of  the  original  contract  to  payment  of 
interest  notwithstanding  the  society  was  in- 
solvent,   lb, 

CHARITY. 

What  is.]— The  Royal  General  Theatrical 
Fond  Association  is  a  charity.    Sir  G.  Jessel's 


decision  to  that  effect  in  Sjnller  v.  Maude  (32 
Ch.  D.  l5Sn)  approved  of.  That  case  was  not 
overruled  or  intended  to  be  overruled  by 
Cannock  v.  Edwards  (65  L.  J.  Ch.  801 ;  [1896] 
2  Ch.  679).  Zacy,  In  re  ;  Royal  Oeneral 
Theatrical  Fund  Association  v.  Kydd,  488. 

Charitable  Trust — Parohase  of  Advowsons  or 
Presentations— Ko  Trust  Declared  of  such  Pur- 
chase—Uncertainty— Failure  of  Gift.] — Where, 
in  a  testamentary  bequest,  charitable  purposes 
are  mixed  up  with  other  purposes  of  so  in- 
definite a  nature  that  the  Court  cannot  execute 
them,  or  where  the  description  includes  pur- 
poses which  may  or  may  not  be  charitable,  and 
a  discretion  is  vested  in  the  trustees,  the  whole 
gift  fails  for  uncertainty.  Hunter  v.  Ait,- 
Gen.,  (H.L.  B.)  449. 

'< Ecclesiastical  charity" — Parish  Councils — 
Appointment  of  New  Trustees — **  Church  or  de- 
nomination"— *' Members  thereof  as  such" — 
Church  of  England —Churchwardens.]  — The 
words  "  as  such "  in  section  75,  sub-section  2 
(<?)  of  the  Local  Government  Act,  1894,  shew 
that  no  charity  is  an  "  ecclesiastical  charity " 
within  that  sub-section  unless,  upon  the  true 
construction  of  the  instrument  of  endowment, 
its  benefits  are  exclusively  confined  to  members 
of  a  particular  church  or  denomination.  Sec- 
tion 14,  sub-section  2  of  the  Local  Government 
Act,  1894,  applies  to  the  case  of  a  non -ecclesi- 
astical charity,  the  endowment  of  which  is 
vested  in  churchwardens  alone.  Ross'  Charity, 
In  re;  Perry  AlrnsJioutes,  In  re,  (C.A.)  66. 

"  Ecclesiastical  charities  "  under  the  Local 
Government  Act,  1894,  are  not  confined  to 
charities  for  the  spiritual  or  religious  benefit  of 
a  church,  but  include  eleemosynary  charities. 
lb. 

A  rentcharge  payable  to  churchwardens  to  be  ' 
laid  out  by  them  for  the  benefit  of  six  widows 
of  the  parish  "whom  they  should  judge  the' 
properest  objects  to  receive  the  same,  with  pre- 
ference to  those  who,  not  being  disabled  by ' 
infirmity  or  sickness,  were   most   constant  in  ' 
their  attendance  on  the  public  service  of  the 
church,"   is    not    an   ** ecclesiastical    charity"  ■ 
within  section  75,  sub-section  2  of  the  Local » 
Government  Act,  1894,  and  the  parish  council 
has  power  to  appoint  new  trustees  of  it  in  the  ^ 
place  of  the  churchwardens.    lb. 

An  endowed  charity  for  poor  aged  persons' 
**who  shall  have  attended  Divine  service  at 
the  church  of  the  parish  of  their  respective' 
residences  every  Sunday  for  the  last  five  years, 
and  been  partakers  of  the  Holy  Communion, 
and  lived  a  godly,  righteous,  and  sober  life  to 
the  glory  of  God's  holy  name,"  is  an  "  ecclesias- 
tical charity"  within  section  75,  sub-section  2 
of  the  Local  Government  Act,  1894,  and  the 
power  to  appoint  trustees  thereof  is  not  vested 
in  the  parish  council.    lb, 
3h2 
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Sanction  to  Xortgage  of  Charity  Landi— Con- 
sent of  Charity  Commiiiioners— «<  Endowment " 
— Fnndi  deriyed  firom  **  yolnntary  eontribn- 
tioni "  ^  •*  Cathedral,  oollegiate,  chapter,  or 
other  ■ohooU."]— The  proviso  at  the  end  of 
section  62  of  the  Chaiitable  Tnuts  Act,  1853 
(which  exempts  certain  charities  therein  enu- 
merated from  the  jurisdiction  of  tbe  Charity 
Oommissioners),  '*  that  the  said  exemption  shall 
not  extend  to  any  eathedral,collegiate,  chapter, 
or  other  schools,**  does  not  exclude  all  schools 
from  the  exemptions  in  the  section,  but  only 
cathedral,  collegiate,  chapter,  and  other  schools 
of  a  similar  kind.  Stockport  Raggedy  Induttrial, 
and  Reformatory  Schools^  In  re^  (C.A.)  41. 

An  industrial  school  whose  income  is  derived 
partly  from  voluntary  contributions  and  l^;a- 
oies,  and  partly  from  Government  grants,  con- 
tributions from  school  boards  and  other  public 
authorities,  and  which  is  possessed  of  land  in 
the  occupation  of  the  school,  is,  as  regards 
leasehold  land  with  buildings  erected  thereon 
partly  by  means  of  savings  of  income,  within 
the  jurisdiction  of  the  Commissioners,  and  their 
consent  is  necessary  to  an  application  to  the 
Court  for  leave  to  mortgage  such  land.    Tb, 


COM1CON8.— See  Eviden'cb;  Mines. 


coMPAirr. 

I.  Formation  and  Constitution. 
Beconstmction  — Articles  of  Association— 
Fnrchase  of  Interest  of  Dissentient  Share- 
holder— Agroement.] — Where  a  company  has 
adopted  a  scheme  of  reconstruction  and  sale 
under  section  161  of  the  Companies  Act,  1862, 
the  right  of  a  dissentient  shareholder  to  have 
the  price  to  be  paid  for  the  purchase  of  his  in- 
terest determined  by  arbitration  under  section 
162  will  not  be  ousted  by  an  article  of  associa- 
tion of  the  company  providing  some  other 
means  of  fixing  the  price  for  the  purchase  of 
his  interest.  An  article  of  association  is  not 
such  an  agreement  as  is  referred  to  in  section 
1S2,  which  must  be  an  agreement  between  the 
company  or  its  liquidator  on  one  side  and  the 
dissentient  shareholder  on  the  other.  Baring- 
Oould  and  Skarpington  Combined  Pick  and 
8hovol  Syndicate,  In  re,  (C.A.)  429. 

Eeconstmction  Scheme  —  Ultra  yires—Ap- 
plication  for  New  Shares  by  Old  Shareholders- 
Limited  Time— Surplus  Shares  to  be  at  Disposal 
of  Kew  Company— Shareholders  Claiming  out  of 
lime.]— A  scheme  of  reconstruction  under  sec- 
tion 161  of  tbe  Companies  Act,  1862,  which  as 
part  of  the  consideration  for  tbe  transfer  of  the 
assets  of  an  old  company  in  liquidation  to  a 
new  purchasing  company  gives  to  the  share- 
holders of  the  old  company  a  right  to  apply  for 
shares  in  the  new  company  within  a  limited 
time,  is  not  ultra  vires  because  it  provides  that 


shares  which  dissentient  members  of  tbe  old 
company  would  have  been  entitled  to  claim  but 
for  their  dissent,  and  shares  which  other 
members  of  the  old  company  would  have  been 
entitled  to  claim  if  they  had  sent  in  their  appli- 
cations within  the  time  limited,  shall  in  <^ect 
be  at  the  disposal  of  the  new  company.  Obser- 
vations of  Lord  Eshbb,  H.B.,  in  NiehoN  v. 
Eberhardt  Mining  Co.  (69  L.  J.  Ch.  103),  dis- 
sented from.  Bnrdett-CoutU  v.  True  Blue 
iUamna/n's)  Gold  Mine,  Lim.,  (O.A.)  692. 

Similarity  of  Kame.]— Sec  Tba.de  Mabk. 

II.  Directors. 

Disqualification  —  <*  Place  of  profit  under 
company"— Debontnres— Trusteeship  of  Ooyer- 
ing  Deed— Bemuneration.]  —  The  trusteeship 
of  a  deed  covering  or  securing  debentures, 
the  trustees  of  which  deed  are  appointed  and 
paid,  though  not  removable,  by  tbe  company, 
is  a  place  of  profit  under  the  company,  within 
the  meaning  of  an  article  vacating  a  director's 
oflSce  ''  if  he  accepts  or  holds  any  other  oflSoe  or 
place  of  profit  under  the  company."  Aitley  v. 
yew  Tivoli,  Lim.,  90. 

liability  —  Statute  of  Limitati«ns  —  Vn- 
true  Statements  in  Prospectus — Shareholder's 
Action  for  Compensation.]— The  Directors'  Lia- 
bility Act,  1890,  gives  compensation  to  sub- 
scribers for  shares  in  a  company  for  the  lo^s  or 
damage  they  may  have  sustained  by  reason  of 
any  untrue  statement  in  the  prospectus  of  the 
company.  Therefore,  an  action  brought  under 
that  statute  is  not  subject  to  the  limitation 
imposed  by  section  3  of  the  Civil  Procedure 
Act,  1833,  because  the  latter  statute  applies  to 
actions  for  damages  or  sums  of  money  in  the 
nature  of  penalty  and  not  to  actions  for  com- 
pensation for  loss.  Thornton  v.  Clanmorrii 
iLord),  727. 

A  shareholder's  cause  of  action  against  the 
directors  under  the  Directors'  Liability  Act, 
1890,  arises  when  the  money  is  paid  for  the 
shares,  and  not  when  the  liability  to  pay  is 
incurred.    lb, 

LiahUity  for  Mistakes  of  Judgment]- 
Per  LlNDLBY,  M.R.,  and  CoLLWS,  L.J.  — If 
directors  act  within  their  powers  and  with  such 
care  as  is  reasonably  to  be  expected  from  them, 
having  regard  to  their  knowledge  and  ex- 
perience, and  if  they  act  honestly  for  the  bene- 
fit of  the  company  which  they  represent,  they 
discharge  both  their  legal  and  equitable  duty 
to  the  company,  and  wiU  not  be  liable  for  mis- 
takes or  errors  of  judgment  committed,  even 
though  such  mistakes  or  errors  affect  the  rela- 
tions of  their  company  to  another  company  of 
which  they  are  also  members,  and  though  the 
interests  of  tbe  two  companies  may  conflict. 
I^agtmas  Mtrate  Co,  v.  Lagunas  JMtrate  Sgndi' 
cate,  (C.A.)  699. 
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Xisfeai uioe  —  Payment  of  Diyidends  out 
of  Capital  —  Dividendi  Paid  ont  of  Excess 
of  Annual  Beeeipts  oyer  Oatgoings-^Loiiei 
Cliargred  against  Capital.]  —  There  is  no  law 
which  prohibits  a  limited  compaDj,  even  a 
limited  banking  company,  from  paying  divi- 
dends unless  its  paid-up  capital  is  kept  intact. 
Consequently,  where  directors  declare  dividends 
out  of  the  excess  of  the  receipts  over  the  out- 
goings in  each  year,  without  making  provision 
for  losses  in  previous  years,  although  such  a 
mode  of  procedure  may  ultimately  exhaust  the 
paid-up  capital  and  may  be  an  improper  mode 
of  conducting  business,  the  dividends  cannot  be 
said  to  have  been  paid  out  of  capital,  and  the 
directors  cannot  be  held  liable  on  that  ground. 
The  principle  of  J.^  v.  Nenchatel  Asphalt e  Co, 
(58  L.  J.  Ch.  408;  41  Ch.  D.  1)  and  Vemer  v. 
General  and  Comfnereial  Investvient  Trust  (63 
L.  J.  Ch.  466;  [1894]  2  Ch.  239)  applied. 
National  Ba/nk  of  Wales,  In  re ;  Cory's  Case, 
(C.A.)  634. 

Excluding  cases  where  payments  are  ob- 
viously improperly  charged  against  capital  so 
as  to  swell  the  apparent  profits,  what  losses 
can  be  properly  charged  to  capital  and  what  to 
income  is  a  matter  for  business  men  to  deter- 
mine, and  there  is  no  hard-and-fast  legal  rule 
on  the  subject.    Ih. 

Xisfeasanoe  —  Damages  —  Interest — Income 
Tax.]— Ptfr  Wbight,  J. — Where  upon  a  mis- 
feasance summons  against  a  director  of  a  com- 
pany for  payment  of  dividends  out  of  capital  an 
order  has  been  made  for  the  payment  by  him 
of  a  certain  sum  with  interest  at  a  stated  rate 
by  way  o{  damages,  he  is  not  entitled  to  deduct 
income  tax  from  the  amount  of  the  interest 
payable.    Jb, 

Kisstatement  as  to  Affairs  of  Company — 
Honest  Belief  of  Directors.]— Where  a  director 
joins  in  a  statement  in  a  report  that  due  pro- 
vision has  been  made  for  bad  and  doubtful 
debts  before  the  declaration  of  a  dividend, 
which  is  untrue,  or  makes  other  untrue  repre- 
sentations as  to  the  condition  of  the  company, 
he  will  not,  if  he  makes  the  statements  honestly 
believing  them  to  be  true,  and  took  such  care 
to  ascertain  their  truth  as  was  reasonable  at 
the  time,  be  held  liable  for  the  consequences 
of  his  misstatements  on  the  ground  either  of 
fraud  or  negligence.  He  will  not  be  held  liable 
for  negligence  in  trusting  the  officers  of  the 
company  not  to  conceal  what  it  was  their  duty 
to  report  to  him,  if  he  has  no  suspicion  that 
anything  is  wrong,  although  he  might  have 
discovered  that  he  was  being  deceived  by  the 
officers.  The  principles  laid  down  in  Loffunas 
Nitrate  Co.  v.  Lagunas  Syndicate  (68  L.  J. 
Ch.  699)  and  Denham  4  Co.,  In  re  (25  Ch.  D. 
752),  applied.    lb. 

Where  after  the  resignation  of  a  director  his 
name  appears  as  that  of  a  director  in  a  report 


issued  to  the  shareholders,  but  he  took  no  part 
in  drawing  up  the  report  or  in  recommending 
the  dividend  then  proposed  to  be  paid,  he  will 
not,  even  if  he  was  aware  of  his  name  being 
on  the  report,  be  liable  in  respect  of  the  state- 
ments in  the  report,  or  the  recommendation  of 
the  dividend.    Ih. 

Prospectus— Xisrepresentation—Bepudiation 
by  Director— **  Beasonable  public  notice."] — 
Where  a  director  knows  that  a  prospectus  is 
being  issued  inviting  persons  to  take  deben- 
tures, and  abstains  from  ai^king  to  Fee  it  until 
after  action  brought  on  account  of  misrepre- 
sentations therein,  it  is  too  late  then  for  him  to 
give  '*  reasonable  public  notice,**  within  the 
meaning  of  section  3  of  the  Directors'  Liability 
Act,  1890,  that  it  was  issued  without  bis  know- 
ledge or  consent.    Drincgbier  v.  Wood,  181. 

Qualification— Contract  to  Accept  Office  — 
Bemuneration  —  Apportionment]  —  Where 
articles  of  association  of  a  company  pro- 
vide that  the  qualification  of  a  director  shall 
be  the  holding  of  shares  of  the  company  of  the 
nominal  amount  of  2602.,  and  that  a  first 
director  may  act  before  acquiring  his  qualifica- 
tion, but  shall  in  any  case  acquire  the  same 
within  one  month  from  his  appointment,  and 
unless  he  shall  do  so  shall  be  deemed  to  have 
agreed  to  take  the  said  shares  from  the  com- 
pany, and  the  same  shall  be  forthwith  allotted 
to  him  accordingly,  one  of  the  first  directors 
who  has  not  acquired  his  shares  as  required 
by  the  articles,  bat  has  acted  as  a  director,  is 
entitled  to  bis  share  of  the  remuneration  pro- 
vided by  the  articles  notwithstanding  the 
absence  of  qualitication.  Anglo-Austrian  Print- 
iTig  and  Publishing  Co.,  In  re;  Isaac**  Case 
(61  L.  J.  Ch.  481 ;  [1892]  2  Ch.  158),  followed. 
Salton  V.  Nem  Beeston  Cycle  Co.,  370. 

Where  articles  provide  that  the  directors 
shall  be  entitled  to  receive  a  certain  sum  **  by 
way  of  remuneration  in  each  year,"  no  remu- 
neration can  be  claimed  except  for  a  complete 
year  of  service.    lb. 

III.  Debentures. 
Borrowing  Powers— Loan  Applied  to  Paj 
Interest  on  Successiye  Issues  of  Debentnro 
Stock — Bight  of  Lender  against  Holders  of 
Later  Issue— Subrogation— Security- Priority.] 
— A  person  who  advances  money  to  a  company 
whose  borrowing  powers  are  exhausted  is  en- 
titled to  be  treated  as  a  simple  contract 
creditor  of  the  company  for  so  much  of  his 
loan  as  has  been  expended  in  paying  debts  due 
by  the  company,  but  he  is  not  entitled  to  the 
benefit  of  securities  held  by  creditors  so  paid 
off,  or  of  their  priorities  over  other  creditors. 
Kemarks  of  Fby,  L.J.,  in  Wehlook  (^Baroness)  v. 
Bee  River  Co.  (56  L.  J.  Q.B.  589,  592 ;  19  Q.B. 
D.  155, 165)  dissented  from.  Wrexham,  Mold, 
and  Connah's  Quay  RaUrcay,  In  re,  28,  115, 
(C.A.)  270. 


Digitized  by 


Google 


.  VI 


CHANCERY  DIVISION. 


[18»9 


Floating  Seourity— Sale  of  Undertaking — 
Injunction.] — The  power  of  a  company,  wtdch 
has  issued  debentures  operating  as  a  floating 
security,  to  deal  with  its  property  in  the 
ordinary  coarse  of  business,  does  not  extend  to 
a  sale  of  the  whole  of  its  property  without 
making  provision  for  the  satisfaction  or  dis- 
charge of  the  debentures,  and  such  a  sale  will 
be  restrained  by  injunction  at  the  instance  of  a 
debenture-holder.     Foster  v.  Borax  Co.,  410. 

— Issue  of  Part  of  Series  of  Sebentures — ^Action 
by  Debentnre-holdert— Further  Issae  of  Same 
Series  after  Writ.]— Where  a  company  has  re- 
solved to  raise  a  sum  of  money  by  the  issue  of 
debentures  constituting  a  floating  charge  on  its 
undertaking  and  assets,  and  has  issued  a  part 
only  of  such  series,  the  company  is  not  debarred 
from  issuing  the  remaining  debentures  of  the 
series  by  the  fact  that  the  earlier  debenture- 
holders  have  called  in  the  principal  and  issued 
a  writ  to  enforce  their  security,  provided  they 
have  not  at  the  date  of  the  farther  issue  obtained 
the  appointment  of  a  receiver.  Colonial  Trmts 
Corporation,  In  re  ;  Bradsham^  ea  parte  (15  Ch. 
D.  465,  472),  and  Government  Stock  ^c.  Invest- 
ment  Co.  v.  Manila  Bailway  (64  L.  J.  Ch.  740 ; 
[1895]  2  Ch.  651,  561)  followed.  Hubbard  ^• 
Co.,  Zim.,  In  re  ;  Hubbard  v.  Hubbard  ^'  Co., 
Lim.t  54. 

— <(  Ordinary  course  of  busineis  "—Issue  to 
Solicitor  as  Security  for  Costs.] — Seville,  it  is  in 
the  •'  ordinary  course  of  business  "  for  a  com- 
pany which  has  power  under  its  memorandam 
and  articles  of  association  to  issue  debentures, 
to  issue  debentures  to  its  solicitor  as  security 
for  his  costs  of  defending  an  action  brought  by 
debenture-holders.    lb. 

Xortgage  —  Foreclosure  —  Parties  —  Deben- 
ture-holders— Floating  leourity.] — The  holders 
of  debentures  (subsequent  in  date  to  a  specific 
mortgage  on  a  company's  property)  which 
constitute  a  "  floating  charge  "  on  all  the  pro- 
perty of  the  company,  are  necessary  parties 
to  an  action  for  foreclosure  of  the  mortgage, 
even  although  their  charge  has  not  yet  crystal- 
lised. The  working:  out  of  a  foreclosure  decree 
in  the  absence  of  the  debenture-holders  cannot 
be  considered  a  dealing  by  the  company  with 
its  property  in  the  ordinary  course  of  its  busi- 
ness.    Wallace  v.  Evershed,  416. 

IV.  Meetings  of  Shareholders. 
Different  Clasies  —  Qnorum  —  Articles  of 
Association.] — The  articles  of  association  of  a 
company,  the  capital  of  which  was  divided  into 
preference  and  ordinary  shares,  provided 
(article  13)  that  the  rights  and  privileges  of 
each  class  might  be  modified  by  agreement 
between  the  company  and  a  person  contracting 
on  behalf  of  that  class,  provided  that  the 
agreement  was  confirmed  at  a  separate  general 
meeting  of  the  holders  of  shares  of  that  class. 


and  the  provisions  of  the  articles  as  to  general 
meetings  were  to  apply  mutatis  mutandis  to 
every  such  meeting,  "  but  so  that  the  quorum 
thereof  shall  be  members  holding  or  repre- 
senting by  proxy  three-fourths  of  the  nominal 
amount  of  the  issued  shares  of  the  class." 
Under  the  regfulations  as  to  general  meetings  it 
was  provided  that  the  quorum  for  a  general 
meeting  should  be  (in  effect)  the  holders  of 
one-tenth  of  the  issued  capital  of  the  company; 
and  that  if  a  quorum  were  not  present  within  a 
certain  time  of  the  convening  of  the  meeting, 
the  meeting  should  stand  adjourned  for  a  week, 
and  then  those  members  who  were  present 
should  be  a  qiiorttm : — Held,  that  the  require- 
ments of  article  13  as  to  the  quorum  ran  through 
all  the  provisions  that  were  incorporated  there- 
with by  reference  ;  and  though  the  regulations 
as  to  general  meetings  could  be  made  use  of  for 
a  class  meeting,  it  must  be  subject  to  there 
being  at  every  such  meeting,  whether  adjourned 
or  not,  the  three-fourths  quorum  required  by 
article  13.  Hemans  v.  Hotohkiss  Ordnance  Co., 
(C.A.)  99. 

Extraordinary  Xeeting— Kotioe — Safficiency 
— Beconstr notion  Scheme — Interest  of  Directors 
— Conditional  ITotice— Injunction.] — Where  the 
directors  of  a  company  are  personally  interested 
in  the  adoption  of  a  proposed  scheme  for  its 
reconstruction,  and  are  to  be  remunerated  by 
means  of  a  call  on  shares,  the  notice  convening 
the  extraordinary  general  meeting  to  pass  the 
requisite  resolutions  must  disclose  such  interest 
in  order  that  the  matter  upon  which  the  share- 
holders are  to  vote  may  be  fairly  brought  before 
them.  Where  this  has  not  been  done,  and  the 
resolutions  for  reconstruction  have  been  passed 
and  confirmed,  the  notice  will  not  be  sufficient 
to  bind  absent  shareholders,  and  the  directors 
and  the  company  will  be  restrained  by  injunc- 
tion from  carrying  such  resolutions  into  effect. 
Tlessen  v.  Henderson,  353. 

A  notice  of  a  meeting  to  be  held  at  a  certain 
place,  time,  and  date,  which  states  that,  in  the 
event  of  certain  specified  resolutions  not  being 
passed,  another  meeting  will  be  held  imme- 
diately afterwards  to  confirm  resolutions  which 
have  been  already  pi-ovisionally  passed,  is  not 
bad  on  the  ground  of  being  conditionaL  Alex- 
ander V.  Simpson  (59  L.  J.  Ch.  137 ;  43  Ch.  D. 
139)  distinguished.    lb. 

General  Xeeting— Poll— Allowance  of  Votes 
by  Chairman— Conclusive  Evidence.] — A  pro- 
vision in  a  company's  articles  of  association 
that  no  objection  shall  be  made  to  any  vote 
except  at  the  meeting  at  which  it  is  tendered 
or  an  adjournment  thereof,  and  that  any  vote, 
whether  given  in  person  or  by  proxy,  not  then 
disallowed,  shall  be  deemed  valid  for  all  pnr* 
poses,  is  conclusive;  and  votes  not  disallowed 
at  such  meeting  or  adjournment  cannot  in  the 
absence  of  fraud  be  challenged  by  legal  pro- 
ceedings. WaU  V.  London  and  Northern  Assets 
Corporation,  248. 
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V.  Promoters. 
Fidnolary  Positioii  —  Direotors  dominated 
tj  Promoters  —  MiBrepretentation — Coneeal- 
ment  of  Katerial  Facts— Contract  for  Sale— 
Sesoission— Bestoration  of  Parties  to  Former 
Position.] — Where  shares  in  a  company  are 
offered  to  and  taken  by  the  public,  and  a 
•prospectus  is  issued  by  the  promoters  which 
conceals  or  misrepresents  material  facts  with 
regard  to  a  contract  for  purchase  entered 
into  by  the  company  with  its  promoters,  the 
■company  in  its  corporate  capacity  will  be  en- 
titled to  rescission  of  the  contract,  although  its 
•directors,  who  are  nominees  of  the  promoters, 
may  have  been  aware  of  the  real  facts  of  the 
case,  and  although  fraud  is  not  imputed  to  them. 
Such  directors  would  have  no  power  or  authority 
to  release  or  discharge  the  promoters  from  the 
consequences  of  their  acts  in  promoting  the 
company.  Salomon  v.  Salomon  ^'  Co,  (66  L.  J. 
Ch.  36 ;  [1897]  A.C.  22)  distinguished.  Lagunas 
Nitrate  Co,  v.  Lagtmat  Nitrate  Syndicate, 
<C.A.)  699. 

But  in  the  absence  of  fraud,  where  the  com- 
pany has  adopted  the  contract  and  has  carried 
on  business  for  some  time,  so  that  it  has  become 
impossible  to  restore  the  parties  to  their  former 
position,  the  right  to  rescind  the  contract  will 
be  lost.  So  held  by  Lindlby,  M.R.,  and 
OOLLINS,  L.J.     lb. 

Per  Lindlby,  M.R.,  and  Collins,  L.J. — 
There  is  no  duty  imposed  on  the  promoters  of  a 
company  to  provide  it  with  an  independent 
board  of  directors,  if  the  real  truth  is  disclosed 
to  those  who  are  induced  by  the  promoters  to 
join  the  company;  and  where  the  promoters 
are  vendors  to  the  company  the  contract  for 
45ale  cannot  be  set  aside  under  such  circum- 
stances merely  because  the  board  of  directors 
were  not  independent.  Erlanger  v.  New 
Sombrero  Phoiphate  Co.  (48  L.  J.  Ch.  73 ; 
•3  App.  Cas.  1218)  distinguished.    lb. 

Per  RiGBT,  L. J.— Full  disclosure  of  all 
material  facts  by  promoters  who  sell  property 
to  and  become  directors  of  the  company  pro- 
moted is  necessary,  and  if  there  has  been  con- 
cealment, honesty  of  purpose  on  their  part, 
with  an  intention  to  act  for  the  benefit  of  the 
company,  will  not  avail  them  as  a  defence  to 
•an  action  for  rescission.  The  mere  fact  of  the 
•disclosare  of  the  fiduciary  relation  and  of  the 
double  character  in  which  the  promoters  have 
•acted  will  not  discharge  them  from  the  obliga- 
tion of  making  a  complete  and  candid  disclo- 
sare of  all  material  facts.  This  obligation  will 
exist  so  long  as  they  retain  control  of  the 
affairs  of  the  purchasing  company,  and  if  not 
fulfilled  they  will  be  treated  as  wrong-doerp, 
though  they  may  not  have  acted  fraudulently. 
2b. 

Further  held  by  RiGBY,  L.J.— The  rule  that, 
in  order  to  entitle  beneficiaries  to  rescind  a 


voidable  contract  of  purchase  against  the  ven- 
dor, they  must  be  in  a  position  to  offer  back 
the  subject-matter  of  the  contract,  has  no  ap- 
plication to  a  case  where  the  subject-matter 
has  been  reduced  by  the  fault  of  the  vendor 
himself ;  and  where  compensation  can  be  made 
for  any  deterioration,  such  deterioration  is  no 
bar  to  rescission,  but  only  a  ground  for  com- 
pensation,   lb. 

VI.  Stocks  and  Shares. 

Shares— Agreement  as  to  Calls— Kemorandum 
of  Association  —  Signatory  —  Shareholder  — 
Liability  for  Unpaid  Portion  of  Share.]— The 
signatories  to  the  memorandum  of  association 
of  a  company,  though  they  thereby  agree  to 
become  members  of  the  company,  do  not 
become  debtors  to  the  full  amount  of  their 
shares ;  they  are  only  liable,  like  other  members 
of  the  company,  to  pay  calls  if  and  when  made 
upon  them  in  the  manner  provided  by  the 
articles.  Alexander  y.  Automatic  Telephone 
Co.,  614. 

— Forfeiture  ~  Special  SeiolntionB  —  Deceased 
Kember — Service  of  Kotioe  at  Begistered  Ad- 
dress—Articles of  Association— Alteration  to 
Prejudice  of  Deceased  Kember.]— A  company, 
whose  articles  provide  for  the  service  of  notices 
by  post  addressed  to  a  member  at  his  registered 
address,  cannot,  after  knowledge  of  the  death 
of  a  member,  so  serve  either  a  notice  on  which 
to  found  a  forfeiture  of  the  deceased  member*s 
shares,  or  notices  of  meetings  for  altering  the 
articles  by  special  resolution  in  order  to  give 
the  company  a  lien  on  his  shares.  Allen  v. 
Gold  Ileefs  of  South  Africa,  640. 

Qutsre,  whether  a  company  can  by  special 
resolution  alter  its  articles  of  association  after 
the  death  of  the  only  holder  of  fully  paid  shares 
in  order  to  give  itself  a  lien  uix>n  his  fully  paid 
shares.    lb, 

—  Folly  Paid-up  —  Confirmatory  Contract  — 
Filing  —  Consideration  —  Sufficiency  of  State- 
ment.]— A  contract  for  the  sale  of  a  business  to 
a  company  for  a  sum  payable  in  fully  paid-up 
shares,  filed  under  section  25  of  the  Companies 
Act,  1867,  is  sufficient  if  it  states  generally  on 
the  face  of  the  contract  the  nature  of  the  con- 
sideration for  the  issue  of  such  shares — for 
example,  leasehold  premises,  machinery  and 
plant,  &c. — and  such  a  contract  complies  with 
the  requirements  of  section  25,  although  in 
order  to  identify  the  particular  subject-matter 
of  the  contract  reference  would  have  to  be 
made  to  a  prior  contract  which  had  not  been 
filed.  Maynardi,  Lim,,  In  re  (67  L.  J.  Ch.  186; 
[1898]  1  Ch.  516),  overruled.  S,  Frott  ^-  Co., 
Lim.^  In  ret  (C.A.)  644. 

— Fully  Paid-up — Contract  in  Writing— Filing 
— Statement  of  Consideration— Sufficiency.] — 
It  is  not  a   sufficient  statement  of  the  real 
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nature  of  the  consideration  for  the  sale  of  a 
business  to  a  company  for  a  payment  partly 
in  cash  and  partly  in  shares,  if  the  contract 
filed  under  section  25  of  the  Companies  Act, 
1867,  contains  merely  a  recital  of  a  prior  un- 
filed agreement  to  the  effect  that  the  vendors 
had  agreed  to  sell,  and  the  company  to  pur- 
chase, "  the  property  in  the  agreement  now  in 
recital  mentioned,"  and  a  statement  that  it 
was  agreed  **  in  consideration  of  the  said  sale  " 
that  certain  shares  should  be  issued  and 
allotted.  8.  Frost  Jt  Co.,  Lim,,  In  re  (67  L.  J. 
Ch.  691 ;  68  L.  J.  Ch.  644 ;  [1898]  2  Ch.  666), 
distinguished.     Wation  ^  Co,,  In  re,  660. 

— Fully  Paid-up — Filed  Contract— Statement 
of  Consideration— Sufficiency.]— An  agreement 
in  writing  was  made  and  tiled  under  sec- 
tion 26  of  the  Companies  Act,  1867,  whereby  a 
company  agreed  to  allot  to  vendors  to  the  com- 
pany 22,600  fully  paid  shares  of  lOi.  each,  and 
certain  other  shares  of  10«.  each  upon  each 
of  which  8«.  was  to  be  deemed  to  have 
been  paid;  and  the  vendors  agreed  to  give  to 
the  company  possession  of  '*  the  premises  more 
puticularly  mentioned*'  in  a  previous  unfiled 
agreement.  Subsequently  another  agreement 
was  filed  whereby,  in  consideration  of  the 
vendors  agreeing  to  give  the  company  im- 
mediate possession  of  **  the  lands  and  premises 
situate  in  the  mining  district  of  Millwood,  in 
Cape  Colony,  .  .  .  more  particularly  mentioned 
and  referred  to  in  "  the  unfiled  agreement,  the 
company  agreed  to  allot  to  the  vendors  22,500 
fully  paid  shares  of  iO«.  each.  This  agreement 
made  no  mention  of  the  shares  upon  each  of 
which  %s.  was  to  be  deemed  paid  \—Held,  in  the 
winding-up  of  the  company,  that  the  a^ee- 
ments  filed  were  sufficient  under  section  26  to 
enable  the  22,600  shares  allotted  in  pursuance 
thereof  to  be  treated  as  fully  paid,  for  the  later 
agreement  sufficiently  shewed  the  consideration 
which  the  shareholder  was  to  give  for  the  fully 
paid  shares,  and  it  did  not  signify  that  it 
omitted  to  state  that  there  were  iXso  other 
shares  passing  for  the  same  consideration. 
African  Gold  Qmcetsiont  and  Development 
Co.,  In  re  ;  Marhhwm  and  Darter' t  Case,  215 ; 
(C.A.)  724. 

—Estoppel  by  Certificate.]  ^Per  Weight,  J.— 
A  statement  in  a  share  certificate  that  the 
sharesarefully  paid  will  not  estop  the  liquidator 
in  the  winding-up  of  the  company  from  denying 
the  sufficiency  of  the  filed  contract.    lb, 

— Fully  Paid-up  —  Ho  Contract  Begistered— 
Application  by  Some  Shareholders  to  File 
Kemorandnm  in  Lieu  —  Practica  —  Kotion  or 
Summons.] — An  application  under  the  Com- 
panies Act,  1898,  should  be  heard  in  open  Court. 
Whitefriart  Ft^uinciai  Co.,  In  re,  79. 

Such  an  application  may  be  made  by  the 
holders  of  some  only  of  the  shares  affected  in 
respect  of  the  entire  issue  of  such  shares,    lb. 


Where  no  contract  in  writing  has  ever  been 
made,  the  Court  can  under  sub-section  4  direct 
a  memorandum  to  be  filed  in  lieu  of  the  requisite 
contract.  Form  of  order  and  memorandunk 
lb. 

— Fully  Paid-up— Beeonstmction—Contraet  fior 
Paid-up  Shares- Option  of  Vendor  to  take  Paid- 
up  Shiurds.] — The  filing  of  a  contract  for  the 
sale  of  a  business  to  a  company  partly  in 
consideration  of  a  given  number  of  paid-up 
shares,  stated  therein  to  be  issuable  to  the 
vendors  on  an  option  exercisable  by  them  at  » 
subsequent  date,  is  a  sufficient  compliance  with 
section  25  of  the  Companies  Act,  1867,  notwith- 
standing that  the  actual  number  of  the  shares- 
to  be  deemed  paid-up  cannot  be  determined 
until  the  vendors  have  exercised  their  option. 
Common  Petroleum  Engine  Co.,  In  re ;  El$n&t't 
and  MoArthur'B  Caee  (65  L.  J.  Ch.  76 ;  [1895]  2 
Ch.  769),  adopted.  TranitoMl  Exploring  Co,  v< 
Albion  (Tramvaal)  Gold  Minet,  Dim,,  670. 

—Fully  Paid-up— Segistered  Contract— Sharer 
Suhicxibed  for  in  Kemorandum— Identity  of 
Shares— Belief.]— A  number  of  fully  paid  shares 
in  a  company  were  allotted  to  a  shareholder  in 
consideration  of  the  sale  to  the  company  of  bia- 
business.  The  contract  for  such  issue  was  dnly 
filed  with  the  Registrar  under  section  25  of  the 
Companies  Act,  1867.  The  same  shareholder 
had  previously  subscribed  the  company's  memo- 
randum of  association  for  a  similar  number  of 
shares,  which  thus  became  issued  to  him^ 
immediately  on  the  registration  of  the  company 
— that  is,  before  the  filing  of  the  contract.  It 
being  intended  that  he  should  take  only  one  set 
of  shares — namely,  those  allotted  in  considera- 
tion of  the  sale — it  was  sought  to  give  effect  to 
such  intention  by  an  application  to  file  a^ 
memorandum  to  this  effect  under  section  1, 
sub-section  4  of  the  Companies  Act,  1898: — 
Held,  that  the  Act  did  not  apply  to  the  case. 
Jarvis  4  Co,^  In  re,  145. 

— ^Fully  Paid-np — Begistered  Contract — lune* 
before  Contract  Filed— Going  Concern — Belief— 
Practice— Jurisdiction  of  Winding-up  Jndge — 
Form  of  Application.]— The  Judge  to  whom  the 
Companies  (Winding-up)  business  is  assigned, 
has  jurisdiction  under  the  Companies  Act,  1898; 
to  grant  relief  for  non-compliance  with  section. 
25  of  the  Companies  Act,  1867,  in  cases  where 
no  order  has  been  made  to  wind  up  the  com- 
pany, but  it  is  more  convenient  that  applications- 
for  such  relief  should  be  made  to  the  Judges  of 
the  Chancery  Division  exercising  their  ordinary^ 
Chancery  jurisdiction.  Coneeuions  Acquisitions 
Syndicate,  Lim.,  In  re,  49. 

Where  such  applications  are  made  to  the- 
Judge  to  whom  the  winding-up  business  is 
assigned,  the  notices  of  motion  should  not  be- 
entitled  "Companies  (Winding-up).**    lb. 

The  jurisdiction  given  by  the  Companies  Act, 
1898,  is  a  jurisdiction  which  ought  as  a  rule  to 
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be  exercised  in  Court,  and  not  in  chambers. 
Jb, 

—Folly  Paid-ap  —  Belief  —  Contract  —  Buffi  - 
eiency— Omiision  to  File — ** Inadvertence'' — 
Filing  of  Supplemental  Contract.]  —The  omission 
to  file  a  contract  pursuant  to  section  25  of  the 
Ck)mpanies  Act,  1867,  owing  to  the  ignorance  of 
the  parties  of  the  provisions  of  that  Act,  will 
be  deemed  an  **  inadvertence  "  within  the  mean- 
ing of  section  1,  sub-section  1  of  the  Companies 
Act,  1898 ;  and  where  the  contract  is  not  suffi- 
cient in  itself  the  Court  will  direct  a  supple- 
mental contract,  supplying  the  deficiency,  to  be 
filed  with  the  Registrar  of  Joint-Stock  Com- 
panies, together  with  the  original  contract. 
Jaohson  ^  Co,y  In  rtf,  190. 

—Folly  Paid-op  —  Belief —Vendor's  Shares — 
Condoct  of  Applicant— Specolative  Transaction.] 
— To  entitle  an  applicant  to  relief  under  the 
Companies  Act,  1898,  where  he  has  acquired 
shares  out  of  the  ordinary  course,  the  onus  lies 
on  him  to  shew  that  he  has  acted  with  due 
caution  and  conscientiousness  and  has  done 
nothing  to  disentitle  himself  to  relief  at  the 
cost  of  innocent  parties.  Where,  therefore, 
accountants  agreed  with  the  promoter  of  a 
company,  in  consideration  of  an  allotment  of 
fully  paid  shares,  to  circulate  amongst  their 
clients  the  prospectus  of  the  company,  accom- 
panied by  a  letter  recommending  subscriptions 
for  shares,  but  abstained  from  making  enquiry, 
except  from  the  promoter,  as  to  the  truth  of  the 
statements  contained  in  the  prospectus,  the 
Court  refused  to  grant  relief  at  the  expense  of 
hfyiM  fide  contributories  and  creditors.  JRax- 
hurghe  Press,  Idm,,  In  re;  Sjners  ^  Bevan's 
Case,  111. 

— Cross-examination  of  Applicant— Presence  at 
Hearing  of  Application.] — On  an  application 
either  for  removal  from  the  list  of  contributories 
or  for  relief  under  the  Companies  Act,  1898, 
the  applicant  should  as  a  rule  in  winding-up 
cases  be  present  on  the  hearing,  and  be  pre- 
pared to  submit  himself  for  cross-examination 
on  his  affidavit,  unless  it  is  quite  clear  that  his 
attendance  will  not  be  required  for  that  pur- 
pose.   Ih. 


poration  of  the  company,  a  supplemental  agree- 
ment was  entered  into  between  the  promoter 
and  the  company,  by  which  the  company  adopted 
the  former  agreement  and  agreed  to  allot  to  the 
promoter  certain  fully  paid  shares,  and  also 
from  time  to  time  further  fully  paid  shares 
according  to  the  amount  of  fresh  capital  sub- 
scribed, which  shares  were  to  be  accepted  by  him 
in  full  satisfaction  of  the  shares  agreed  to  be 
allotted  to  him  by  the  first  agreement.  In 
pursuance  of  the  second  agreement,  which  was 
duly  filed,  the  shares  were  allotted  to  the  pro- 
moter. The  company  subsequently  went  into 
liquidation,  and  the  liquidator  settled  the  pro- 
moter on  the  list  of  contributories  in  respect  of 
the  shares,  there  being  no  sufficient  contract 
filed  to  satisfy  section  25  of  the  Companies  Act, 
1867.  On  an  application  by  the  promoter  for 
relief  under  section  1  of  the  Companies  Act, 
1898, — Held,  that  the  promoter  was  entitled  to 
the  relief  asked,  and  that,  as  the  original  agree- 
ments were  not  in  his  possession,  he  must  file 
with  the  Registrar  of  Joint-Stock  Companies 
copies  of  both  agreements,  which  must  first  be 
properly  stamped,  together  with  an  office  copy 
of  the  order  on  the  present  application.  May^s 
Metals  Separating  Syndicate,  Lim,,  In  re; 
Smithson*s  Case,  46. 

— Issue  of,  at  a  Discoont— Companies*  Claosea 
Acts.] — A  company  governed  by  the  Companies' 
Clauses  Acts  may  issue  both  original  shares 
(other  than  shares  subscribed  for)  and  new 
shares  at  a  price  less  than  the  nominal  value  of 
the  sharea  Stat  ham  v.  Brighton  Marine  Palace 
and  Pier  Co.,  172. 

— Partly  Paid-op— Forfei tore— Be-allotment — 
Sale— Credit  for  Koney  Paid.]— Whe^e  a  limited 
company  has  power  to  forfeit  shares  for  non- 
payment of  calls,  and  sell,  re-allot,  and  dispose 
of  them  in  such  manner  as  the  directors  think 
fit,  it  can,  in  re-allotting  forfeited  shares  partly 
paid  up,  give  credit  for  the  money  already 
received  in  respect  of  the  shares.  Such  a. 
transaction  is  not  an  issue  of  shares,  and  is  not 
contrary  to  the  principle  that  a  company  under 
the  Companies  Acts  cannot  issue  shares  at  & 
discount.  Morrison  y.  Trustees,  Ewecutars,  and 
Securities  Insurance  Corporation,  {C. A.)  11. 


— Folly  Paid-op— Winding-op  —  Contribotory 
— Statement  of  Consideration— Leave  to  File 
Contract  after  Commencement  of  Winding-op 
— Form  of  Order.]— Prior  to  the  incorporation 
of  a  company,  the  promoter,  on  behalf  of  the 
intended  company,  entered  into  an  agreement 
with  the  vendor,  for  the  purchase  of  certain 
patents.  By  this  agreement  the  promoter 
undertook  to  pay  all  promotion  expenses,  in 
consideration  of  which  he  was  to  be  entitled  to 
have  fully  paid  shares  in  the  company  allotted 
to  him  to  the  extent  of  10  per  cent,  of  the  sub- 
scribed capital  for  the  time  being.  This  agree- 
ment was  not  filed.     Shortly  after  the  incor- 


— Begistration  of  Transfers— Volontary  Liqoi- 
dation  —  lavalid  Beiolotions  —  Interlocotory 
Ixgonction  —  Pending  Action  —  Begistration  of 
Transfers  in  the  Keantime.] — A  transferee  of 
shares  under  transfers  executed  before  the  date 
of  the  confirmatory  resolution  for  voluntary 
liquidation  is  not  entitled  to  insist  on  the 
registration  of  such  transfers  after  the  date  of 
the  confirmatory  resolution  merely  because  an 
action  has  been  brought  to  declare  the  resolu- 
tion invalid  and  an  interlocutory  order  has  been 
made  to  restrain  the  company  from  acting  upon 
the  resolution.  Violet  Comolldated  Gold 
Mining  Co.,  In  re,  535. 
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VII.  Winding-up. 

Company  Limited  by  Gaarantee— 1Ceinber*s 
Liability  beyond  Amoant  PreBoribed  by  Memo- 
randum— Katnal  Karine  Insaranoe.] — A  mem- 
ber of  a  company  limited  by  guarantee,  under 
the  Companies  Act,  1862,  is  not  liable  to  be 
placed  on  the  Ust  of  contributories,  in  the  event 
of  a  winding-up,  for  an  amount  beyond  that 
prescribed  by  the  memorandum  of  association 
as  the  extent  of  his  jfuarantee.  Maria  Anna 
and  Steinbank  Coal  Co.,  In  re  ;  MaxweWs  Case 
(L.  R.  20  Eq.  686),  and  Maria  Anna  and  Stein- 
hank  Coal  (Jo.,  In  re;  MoKewan's  CaaeCjk^  L.J. 
Ch.  819;  6  Ch.  D.  447),  distinguished,  as  tumine: 
on  the  Companies  Act,  1866,  and  relating  to 
companies  limited  by  shares.  Whether  these 
cases  are  authorities  on  the  construction  of  the 
Companies  Act,  1862,  even  as  to  companies 
limited  by  shares,  qutere,  Bangor  and  North 
Wales  Mutual  Marine  Protection  Association, 
In  re,  521. 

A  member  of  a  mutual  insurance  association 
limited  by  guarantee  under  the  Companies  Act, 
1862,  may  be  liable  to  be  sued,  as  a  debtor  to 
the  company  or  to  the  other  members,  for  his 
proportion  of  losses  in  respect  of  vessels  insured, 
to  an  amount  exceeding  that  limited  by  the 
memorandum  of  association  as  the  extent  of 
his  guarantee ;  but  he  cannot  be  placed  on  the 
list  of  contributories  in  respect  of  such  excess. 
Lum  Mutual  Marine  Insurance  Association  v. 
Tucker  (53  L,  J.  Q.B.  186;  12  Q.B.  D.  176) 
approved  and  applied.    lb. 

Contributory— Contract  to  Take  Shares— ICis- 
representation—Besoiision— Proceedings  after 
Petition  but  before  Winding-up  Order.]— The 
rule  laid  down  by  Lord  Cairns  in  Kent  v.  Free- 
hold Land  and  Brickmaking  Co,  ^37  L.  J.  Ch. 
653;  L.  R.  3  Ch.  493),  that  a  shareholder  who 
seeks  to  escape  from  liability  on  his  shares  on 
the  ground  of  misrepresentation  must,  where 
there  is  a  winding-up  by  the  Court,  have  com- 
menced proceedings  to  set  aside  the  contract 
before  the  presentation  of  the  petition  on 
which  the  order  to  wind  up  the  company  was 
made,  is  not  affected  by  the  observations  of 
Lord  Westbury  in  Reese  Silver-Mining  Co.  v. 
Smith  (39  L.  J.  Ch.  849;  L.  R.  4  H.L.  64). 
General  Bailntay  Syndicate,  In  re  ;  Whiteley's 
Case,  365. 

A  company  brought  an  action  against  one  of 
its  shareholders  for  payment  of  calls  and  applied 
for  leave  to  sign  judgment  under  Order  XIV. 
In  opposition  to  the  application  the  shareholder 
filed  an  affidavit  alleging  misrepresentation  and 
stating  his  intention  to  commence  proceedings 
for  rescission,  and  obtained  leave  to  defend. 
He  subsequently  delivered  a  defence  and 
counterclaimed  for  rescission.  After  the  affi- 
davit was  filed,  but  before  the  counterclaim  was 
delivered,  a  petition  was  presented  to  wind  up 
the  company,  on  which  an  order  was  afterwards 
made.    On  an  application  by  the  shareholder 


to  have  his  name  removed  from  the  list  of  con- 
tributories,— Held,  that  it  was  now  too  late  for 
the  shareholder  to  apply  for  relief.    lb. 

Fraudulent  Preference] — A  company,  in  an 
insolvent  condition,  within  a  few  days  of  a 
winding-up  resolution,  preferred  one  of  its  cre- 
ditors, under  a  sense  of  moral  obligation:— 
Held,  a  fraudulent  preference,  under  section  164 
of  the  Companies  Act,  1862.  W.  Blackburn  ^ 
Co.,  In  re,  764. 

New,  Prance  Jt  Garrard  v.  Hunting  (66  L.  J. 
Q.B.  554;  [1897]  2  Q,B.  19)  applied,    lb. 

Fletcher,  In  re;  Suffolk^  ex  parte  (9  Mor- 
rell,  8),  and  Vingoe  «$•  Davies,  In  re ;  Viney  .f" 
Norton,  ex  parte  (1  Manson,  416),  followed.  Ih. 

Liquidator — Ho  Creditors  of  Company— Eight 
to  Recover  Dividends  Improperly  Paid.]— There 
is  nothing  to  prevent  a  liquidator  recovering 
dividends  improperly  paid  out  of  capital, 
although  it  is  not  shewn  that  the  company 
is  insolvent  as  regards  creditors.  Natumal 
Bank  cf  Wales,  In  re;  Cory's  Case,  (C.A.)  634. 

Advances — Security — Lien  of  Company  oa 
Shares  for  Debts  of  Shareholders.] — The  articles 
of  a  company  gave  the  company  a  lien  on  all 
the  shares  held  by  any  shareholder  indebted  to 
the  company,  and  gave  the  directors  power  to 
sell  such  shares  in  certain  events.  They  also 
empowered  the  board  to  lend  money,  or  give 
credit  with  or  without  security,  but  no  advances 
without  security  were  to  be  made,  or  credit 
given  to  any  director: — Held,  that  the  lien 
given  by  the  articles  on  the  shares  constituted 
a  security,  and  advances  could  be  made  boUi 
to  shareholders  and  directors  on  such  securitj 
if  the  board  considered  the  shares  of  adequate 
value.    lb. 

Depositions  —  Bight  to  Inspect  and  Take 
Copies— Answering  Interrogatories.] — A  person 
seeking  to  inspect  depositions  taken  under  sec- 
tion  115  of  the  Companies  Act,  1862,  must  make 
out  a  special  case,  such  depositions  being  since 
rule  1  of  the  Companies  (Winding  up)  Rales 
(November),  1895,  private.  Merchants'  Fire 
Office,  Lim.,  In  re,  211. 

Directors  of  a  company  had  been  separately 
examined  by  the  voluntary  liquidator  under 
section  115  of  the  Companies  Act,  1862.  Sab- 
sequently  the  liquidator,  in  the  name  of  the 
company,  commenced  an  action  against  the 
directors  for  misfeasance,  and  obtained  leave  to 
deliver  interrogatories  to  the  directors  who  bad 
put  in  separate  defences.  On  the  application  of 
one  of  the  directors  for  liberty  to  inspect  and 
take  a  copy  of  his  depositions, — ffeld^  that  the 
applicant  had  a  prima  facie  right  to  inspect 
and  take  a  copy  of  his  depositions,  and  that  the 
mere  fact  that  he  was  charged  with  something 
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in  an  action  against  himself  and  other  persons 
did  not  deprive  him  of  that  prima  facie  right 
unless  it  could  be  shewn  that  there  was  a  con- 
spiracy to  misrepresent  the  facts  of  the  case, 
of  which  there  was  no  evidence  in  the  present 
case.    Ih, 

Petition— Dlreotion  to  Try  Question— Taxa- 
tion—Costs — Fee  for  Instructions  for  Brief— 
Bules  of  Supreme  Court,  1883,  Appendix  H, 
Kos.  81  and  82a.]— On  a  petition  for  a  compul- 
sory or  supervision  order  against  a  company 
which  was  being  wound  up  voluntarily,  the 
Court  made  no  order,  but  directed  a  question 
whether  the  company  was  indebted  to  the 
petitioner  on  a  guarantee  to  be  tried  as  if  a 
summons  had  been  taken  out  by  the  liquidator 
under  section  138  of  the  Companies  Act,  1862: 
— Held,  for  purposes  of  taxation,  that  such 
trial  was  the  trial  of  an  issue  of  fact  within  the 
meaning  of  the  Rules  of  the  Supreme  Court, 
1883,  Appendix  N  (Costs) ;  No.  81.  Consoli- 
dated Exploration  amd  Finance  Co^  In  re,  752. 

Proof  of  Debts  —  Costs  Incurred  but  not 
Ordered  to  be  Paid  before  Winding-up— Pro- 
ceedings to  Bectify  Begi8ter.]_Where  applica- 
tions are  made  by  shareholders  under  section  36 
of  the  Companies  Act,  1862,  for  the  removal  of 
their  names  from  the  register  of  the  company, 
and  the  return  of  the  money  paid  for  their 
shares,  and  a  test  case  is  tried  and  succeeds, 
and  the  company  is  afterwards  ordered  to  be 
wound  up,  the  costs  incurred  by  those  of  the 
shareholders  whose  applications  had  not  been 
tried  can  be  added  to  the  amounts  due  to  them 
on  the  rectification  of  the  register,  and  proved 
for  in  the  winding-up  of  the  company,  though 
no  order  has  been  made  as  to  such  costs. 
British  Qold  Fields  of  West  Africa,  In  re, 
<C.A.)  412. 

Proof— Shares  Purported  to  be  Issued  as 
PuUy  Paid  in  Exchange  for  Debentures  — 
Shares  not  PuUy  Paid-up — Proof  in  Bespect 
of  Balance  of  Original  Debt  —  Assignee  of 
Original  Creditor.]— A  shareholder  in  a  limited 
company  is  not  precluded  under  section  38,  sub- 
eection  7  of  the  Companies  Act,  1862,  from 
proving  in  the  winding-up  of  the  company  as  a 
creditor  for  a  debt  not  due  to  him  in  his  own 
right  as  a  member  of  the  company,  but  in  a 
different  capacity,  as,  for  instance,  the  assignee 
of  the  claim  of  a  holder  of  debentures  of  the 
company.  Railway  Time  Tables  PMishijig  Co., 
In  re  ;    Welton's  Claim,  (C.A.)  60. 

Beport — Public  Examination — Jurisdiction — 
Sufficiency  of  Beport  —  **  Concerned  in  pro- 
motion."] —  In  order  to  give  jurisdiction  to 
make  an  order  for  the  public  examination  of 
any  person  under  section  8  of  the  Companies 
(Winding-up)  Act,  1890,  the  furtiier  report  of 
the  official  receiver  mentioned  In  sub-section  2 
■  of  section  8  must  state  the  manner  in  which 
the  company  was  formed,  give  the  facts  which 


in  his  opinion  shew  that  fraud  has  been  com- 
mitted, express  his  opinion  that  there  has 
been  fraud  by  the  individual  sought  to  be 
examined,  and  also  shew  how  that  individual 
is  connected  with  the  facts.  The  report  need 
not  shew  that  the  charge  is  proved,  but  only 
that  there  is  sufficient  basis  for  the  opinion  of 
the  official  receiver.  The  report  ought  not  to 
state  that  the  person  sought  to  be  exanuned 
was  "concerned  in  the  promotion"  of  the 
company,  but  should  use  the  words  of  sec- 
tion 8,  sub-cection  3,  **  taken  part  in  the  pro- 
motion." Barnes,  Ex  parte  (66  L.  J.  Ch.  394 ; 
[1896]  A.C.  146),  considered  and  explained. 
Civil,  Naval,  and  Military  Outfitters,  Lim,, 
In  re,  (C.A.)  16i. 

Surplus  Assets— Distribution— Assets  Xore 
than  Sufficient  to  Bepay  Paid-np  Capital— Fully 
paid  and  Partly  paid  Shares.]- One  of  the 
articles  of  a  company  provided  that  "  if  upon 
the  winding-up  of  the  company  the  surplus 
assets  shall  be  more  than  sufficient  to  repay 
the  whole  of  the  paid-up  capital,  the  excess 
shall  be  distributed  among  the  members  in 
proportion  to  the  capital  paid,  or  which  ought 
to  have  been  paid,  on  the  shares  held  by  them 
respectively  at  the  commencement  of  the  wind- 
ing-up, other  than  amounts  paid  in  advance  of 
calls."  The  company,  which  was  in  liquidation, 
had  issued  certain  fully  paid  shares  of  \l.  each, 
and  certain  partly  paid  shares  of  \l,  each  on 
which  10*.  only  per  share  had  been  called  up 
and  paid.  In  the  winding-up  there  remained 
in  the  hands  of  the  liquidators  a  sum  available 
for  distribution  amongst  the  shareholders: — 
Held,  that  the  distribution  must  be  in  accord- 
ance with  the  agreement  shewn  by  the  articles, 
the  balance  of  the  surplus  assets  after  repaying 
the  paid-up  capital  being  divided  amongst  the 
shareholders  in  proportion  to  the  amounts  paid 
up  on  their  shares.  Birch  v.  Cropper  ;  Bridge- 
water  Navigation  Co.,  In  re  (59  L.  J.  Ch,  122  ; 
14  App.  Cas.  625),  distinguished.  Muioscope 
and  Biograph  Syndicate,  In  re,  417. 

Voluntary  Winding-up  or  Winding-up  under 
Snperyision.] — Section  14  of  the  Companies 
(Winding-up)  Act,  1890 — which  enacts  that, 
where  a  company  is  being  wound  up  voluntarily 
or  subject  to  supervision,  the  Court  may,  if 
satisfied  that  such  winding-up  cannot  be 
continued  with  due  regard  to  the  interests 
of  the  creditors  or  contributories,  order  that 
the  company  be  wound  up  by  the  Court— ought 
to  have  a  reasonably  wide  construction  given 
to  it,  in  accordance  with  its  language  without 
straining  it ;  and,  so  construed,  it  includes  all 
cases  where  the  powers  of  the  liquidator  in  a 
voluntary  winding-up,  or  winding-up  under 
supervision,  prove  insufficient  for  the  purposes 
of  the  winding-up  so  far  as  they  affect  the  in- 
terests of  the  creditors  or  contributories  j  and, 
if  the  official  receiver  under  a  compulsory  order 
would  possess  powers  which  the  liquidator  in 
a  voluntary  winding-up   or  winding-up  under 
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snpervision  would  not,  and  which  in  the  opi- 
nion of  the  Conrt  are  necessary  for  an  efficient 
winding-up,  then  the  section  applies;  bat  an 
order  under  the  section  will  not  be  made  as  a 
matter  of  course,  and  a  strong  case  should  be 
made  to  shew  that  it  is  required.  Jubilee  Sites 
Syndicate,  In  re,  427. 

CONDITIOir. 

Forfeitnie   of  Life  Interest.]  —  See  Mort- 
gage. 

CONFLICT  OP  LAWS. 

See  International  Law. 


CONSPIBACY. 

See  Practice. 


CONTRACT. 

Agreement  for  Benewed  Lease— Part  Per- 
formance— Payment  of  Inereased  Bent — Speeiflo 
Performance— Statute  of  Frauds,  s.  4.]W — here 
a  tenant  in  possession  agrees  verballj  with  his 
landlord  for  a  further  tenancy  at  an  increased 
rent  and  remains  in  possession  and  pays  the 
increased  reht,  this  is  a  sufficient  part  perform- 
ance of  the  contract  to  prevent  the  application 
of  the  Statute  of  Frauds  in  an  action  for  speeiflo 
performance.  So  held  on  the  authority  of  Niinn 
Y,  Fabian  {35  L,  J.  Ch.  140;  L.  K.  1  Ch.  35). 
MUler  and  Aldnorth,  Zim,  v.  Sharp,  322. 

Breach  of  Contract — Damage.]— Where  a 
number  of  masters  (acting  through  a  common 
agent)  and  a  workman  enter  into  a  contract  for 
employment  and  service,  by  one  of  the  terms  of 
which  the  workman  undertakes  to  enter  into  a 
contract  with  one  of  the  masters  to  be  subse- 
quently specified,  the  chance  of  employing  the 
workman  is  sufficient  damage  to  a  master,  even 
before  he  has  been  specified,  to  entitle  him  to 
maintain  an  action  against  those  who  combine 
to  induce  the  workman  to  break  his  engage- 
ment.    Walters  v.  Oreen,  730. 

Beitraint  of  Trade— Validity— Beaionable- 
ness— Public  Policy— Protection  of  Covenantee 
— Kaster  and  Servant  —  Ii^uncticn.] —Where 
an  agreement  restraining  a  person  from  carry- 
ing on  business  is  entered  into  with  another 
person  engaged  in  a  similar  business  for  the 
purpose  of  protecting  him  from  rivalry  in  that 
business,  and  it  is  no  wider  than  is  reason- 
ably necessary  for  his  protection  in  that  busi- 
ness, it  is  not  invalid  as  being  injurious  to 
the  public  interests  unless  some  specific  ground 
can  be  clearly  established  for  so  regarding  it. 
The  principles  laid  down  in  NwdenfeU  v. 
Maxim-Nordenfelt  6htn  and  AmmunitUm  Co, 
(63  L.  J.  Ch^  y08;  [1894]  A.C.  536)  and 
Dubowski  V.   Goldstein  (65   L.    J.  Q.B.  397; 


[1896]  1  Q.B.  478)  applied.  Ward  v.  Jf?yTW 
(9  L.  J.  Ex.  14  ;  6  M.  &  W.  548)  distinguished 
Underwood  v.  Ba/rktr,  (C.A.)  201. 

Per  Vauohan  Williams,  L.J.— The  rule  of 
law,  that  all  covenants  in  restraint  of  trade,  or 
binding  an  individual  not  to  earn  his  living  in 
the  best  way  he  can,  are  prima  facie  oontrary 
to  public  policy  and  void,  has  not  been  re- 
scinded by  recent  decisions ;  and,  in  consider- 
ing the  reasonableness  of  such  a  covenant  for 
the  protection  of  the  business  of  the  cove- 
nantee, the  question  must  be  taken  into  ac- 
count whether  the  particular  covenant  is  socfa 
as  to  be  calculated  to  injure  the  public,  the 
interest  of  the  public  in  maintaining  fair  deal- 
ing between  man  and  man  being  not  sufficient 
to  counterbalance  the  disadvantage  to  the 
public  in  enforcing  a  covenant  which  the 
covenantor  ought  not  to  have  been  required  to 
enter  into.    Ih, 

Per  Vaughan  Williams,  L.J.— An  em- 
ployer ought  not  to  require  from  a  person 
seeking  employment  a  covenant  that  he  will 
not  after  leaving  such  employment  carry  on,  or 
enter  into  the  service  of  those  carrying  on,  the 
business  in  which  his  life  has  been  previously 
passed,  although  the  restriction  is  limited  as  to 
time.    lb. 

The  defendant,  on  becoming  clerk  and  fore- 
man at  a  weekly  wage  to  the  plaintiffs,  who 
were  hay  and  straw  merchants,  agreed  that  be 
would  not  within  twelve  months  next  after  his 
leaving,  or  being  dismissed,  carry  on  the  busi- 
ness of  hay  and  straw  merchant,  or  enter  into 
the  service  of,  or  act  as  agent  for,  any  person 
or  persons  carrying  on  the  business  of  hay  and 
straw  merchants,  or  trading  in  hay  and  straw, 
in  the  United  Kingdom,  or  in  France,  Belgium,. 
Holland,  or  Canada.  The  plaintiffs  did  a  large 
business  in  buying  and  selling  hay  and  straw 
from  all  parts  of  the  countries  named  in  the 
agreement : — Held  (jiissentieTite  Vauohah 
Williams,  L.J.),  that  the  restraint  was  not 
unreasonable,  and  an  injunction  could  be 
granted  in  the  terms  of  the  agreement  to  pre- 
vent the  defendant  from  acting  contrary  to  it. 
lb, 

Bestr&int  of  Trade— VaUdity  —  Battrieted 
Area— Unrestricted  Time — Beasonableneu.]— 
Agreement  by  a  servant  not  to  work  for  any 
body  carrying  on  a  business  similar  to  his  em- 
ployer's within  a  radius  of  twenty-five  miles' 
from  the  employer's  works,— J^fW,  good,  in  the 
circumstances  of  the  case.  Haynes  v.  Domanr 
(C.A.)  419. 

A  provision  in  an  agreement  in  restraint  of 
trade  that  the  servant  shall  not  divulge  bis 
master's  secrets  does  not  make  unreasonable 
or  unnecessary  a  subsequent  stipulation  that  he 
shall  not  during  his  life  serve  in  a  similar 
business  within  a  limited  area,    lb. 
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— IridMioe  of  TJimMonableiieM.j—Evidd&ce  by 
persons  engaged  in  the  basiness  in  qnestion 
that  the  restriction  is  unreasonable  will  not  be 
admitted.    lb. 

— Severable  Contract.]  —  A  covenant  in  re- 
«traint  of  trade  will  not  be  held  to  be  wholly 
void  merely  because  its  laognage  is  wide 
enough  to  cover  possible  cases  which  would  be 
anreasonable,  but  which  were  not  within  the 
contemplation  of  the  parties.  Where  the  re- 
«triction  is  so  worded  as  to  be  divisible,  the 
restriction  will  be  held  to  be  good  so  far  as  it 
is  free  from  objections,  and  bad  only  as  to 
those  parts  which  are  objectionable.    2b. 

— Xaster  and  Servant— Onus.]— Where  a  man 
of  sufficient  age  for  business  capacity  know- 
ingly enters  into  a  contract  of  service  which 
is  only  in  partial  restraint  of  trade,  the  onus 
lies  on  him  to  prove  that  it  goes  beyond  what 
was  reasonably  necessary.    lb. 

Beieiuion  of  Contraot.]— See  Company 
<Pbomoteb). 

Sale  of  Newspaper.]— See  Newspapkb. 

COPYBIGHT. 
Infringement  —  Kusioal  Produotion  —  Xe- 
«hanioal  Instrument.]— A  sheet  of  paper  per- 
forated so  that,  when  it  is  placod  in  a  mechani- 
cal instrument  and  made  to  pass  under  tubes 
through  which  air  is  forced,  a  copyright  tune 
is  reproduced,  is  not  a  copy  of  a  sheet  of  music 
so  as  to  constitute  an  infringement  of  the 
copyright  within  the  meaning  of  the  Copyright 
Act,  1812.    Bootty  V.  Whiffht,  379. 

But  nuurks  printed  on  the  perforated  sheet, 
as  on  the  original  music,  indicating  the  mode 
in  which  the  mechanical  instrument  is  to  be 
regulated  by  the  player  so  as  to  produce  the 
appropriate  expression — e.ff.  andanU,  mode- 
rato, piano,  creseendo— do  pro  tarUo  constitute 
such  an  infringement.    lb. 

Hewspaper— Beport  of  Speech  Delivered  in 
Public — **  Author.'']— The  reporter  of  a  speech 
<Lelivered  in  public  is  not  an  "author"  within  the 
Copyright  Act,  1842,  and  neither  the  reporter  nor 
the  publisher  who  employs  him  has  copyright  in 
the  report.     Walter  v.  Laru,  736 ;  (C.  A.)  760. 

In  order  that  the  first  publisher  of  any  com- 
position may  acquire  copyright  in  it,  he  must 
be  the  author  of  what  he  publishes  or  he  must 
derive  his  right  to  publish  from  the  author  by 
being  the  owner  of  the  manuscript  or  in  some 
x>ther  way.    lb, 

COSTS. 

Appeal— Diseretion  of  Court  or  Judge— Costs, 
tlharges,  and  Expenses  —  Bnlei  of  Supreme 
Court,  Order  LXV.  rule  1.]—  An  appeal  lies 


without  leave  under  the  Judicature  Act,  1873, 
8.  49,  from  an  order  as  to  costs  only  which  by 
law  are  left  to  the  discretion  of  the  Court,  if 
the  Court  of  Appeal  is  satisfied  that  the  Court 
or  Judge  in  lieu  of  exercising  a  discretion  has 
applied  some  general  rule  which  in  fact  ex- 
cluded the  exercise  of  a  discretion.  The  Citif 
of  Ma/nehetter  (49  L.  J.  P.  81 ;  6  P.  D.  221) 
followed  on  this  point  in  preference  to  Charles 
V.  Jonet  (56  L.  J.  Ch.  161 ;  33  Ch.  D.  80).  Bern 
V.  Bew,  (C.A.)  667. 

An  appeal  does  not  lie  without  leave  from 
an  order  as  to  costs  only  which  by  law  are  left 
to  the  discretion  of  the  Court  merely  because 
the  order  also  includes  trustees'  costs,  charges, 
and  expenses.  Charles  v.  Jones  (supra)  ap- 
proved on  this  point  in  preference  to  ChenneU, 
In  re ;  Jones  v.  Chennell  (47  L.  J.  Ch.  583 ; 
8Ch.  D.4U2).    lb. 

Puhlio  Authorities  Proteetion  Aot.]— Where 
the  plaintiff  obtains  judgment  for  the  costs  of 
the  action  against  a  public  authority,  but  is 
ordered  to  pay  to  the  defendants  the  costs  so 
far  as  they  have  been  increased  by  an  issue  on 
which  the  plaintiff  failed,  these  latter  costs 
must  be  taxed  as  between  solicitor  and  client 
under  the  Public  Authorities  Protection  Act, 
1893.    Boberts  v.  Qwyrfai  Bural  Counoil,  233. 

Against  Inftnt.]— See  Infant. 

Appeal  by  Married  Woman.]— See  Husband 
AND  Wife. 

Particulars  of  Objeetion.]— See  Patent. 

Shorthand  Hotes.]— See  Appeal. 

Taxation.]— See  Solicitoe. 

Trustee  —  Administration  Action.]  —  See 
Tbust  and  Tbustee. 

Winding-up  Petition— Direction  to  Try  Qnes- 
tion.]—See  Company  (Winding-up). 

COUNSEL. 

Appearance  by  Separate— Costs.]— See  Tbxtst 
AND  Tbustee. 


COVENANT. 
Construction— *< Hoise  or  nuisance" — ^Boys' 
School.] — A  covenant  running  with  the  land, 
after  prohibiting  the  exercise  of  various  speci- 
fied trades  of  an  offensive  character,  con- 
tinued :  "  Or  any  trade  or  business  or  occupa- 
tion whatsoever  whereby  any  unwholesome  or 
offensive  or  disagreeable  matter,  deposit,  or 
fluid,  or  any  injurious  or  offensive  or  disagree- 
able noise  or  nuisance,  shall  or  may  be  collected, 
occasioned,  caused,  or  made  "  i^Held,  that  on 
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the  true  construction  of  the  covenant,  a  boyB* 
school  carried  on  in  the  ordinary  way  would 
constitute  a  breach,  as  the  concluding  words 
could  not  be  held  limited  to  trades  or  businesses 
ejusdem  generis  as  those  specified.  Tod-Heatley 
V.  Btmham  (68  L.  J.  Ch.  83 ;  40  Ch.  D.  80) 
followed.    Wanton  v.  Coppard^  8. 


To    Settle    After-acquired 
Settlement. 


Property.]— See 


CBIMINAL  LAW. 

Conspiracy  and   Protection   of  Property.] — 
See  Tbade  Ukion. 


DAMAGES. 

Claim  against  Estate  of  Deceased  Person.]— 
See  Executor  and  Administratob. 

Compensation  for  Untrue  Statements  in  Pro- 
spectus.]—See  Company  (Dibeotobs). 

Infringement  of  Legal  Bight.]— See  Injunc-* 
tion. 

Sale   of  Land— Breach  of  Contract.]  —  See 
Yendob  and  Fubghaseb. 


DEED. 

Construction— Ancient  Document— Usage— 
Contemporanea  Ezpositio.]— The  doctrine  of 
interpretation  of  ancient  documents  by  eon- 
temporanea  expontio  does  not  apply  to  a  deed 
which  is  forty-five  years  old  and  unambiguous, 
although  the  parties  to  it  have,  during  the 
whole  of  that  period,  acted  under  a  misappre- 
hension of  the  meaning  of  its  provisions. 
Hastings  (^Lord)  v.  North-Eagtem  Railway^ 
(C.A.)  315. 

Interpretation  —  Lease  —  Pareels  —  Bight  of 
Way  —  Misdescription  —  Falsa  Demonstratio— 
Beotifloation.] — In  the  application  of  the  doc- 
trine/a2«a  demonstratio  non  nooet  it  is  imma- 
terial in  what  part  of  the  description  the  falsa 
demomtratio  appears.  It  is  not  necessary  that 
it  should  follow  the  true  part,  and  qualify 
what  has  gone  before.  Cn/ven  v.  Truefitt^  Lim,, 
(C.A.)  568. 

Whether  the  doctrine  applies  in  a  case 
where  the  Court  can  see  what  the  document  in 
question  was  really  intended  to  mean,  qutsre. 
lb. 

Coyenant^CoBstmetion.]— See  Coyenakt. 


DIBECTOBS. 

See  Company. 


DISCOVEBY. 

Prodnotion  of  Privileged  Doenments— Ez- 
hibits— Accounts  Prepared  with  a  View  to 
Previons  Litigation— Examination  before  Exa- 
miner—Office-Copy Depositions.] — Accounts  of 
transactions  between  the  defendant  in  an 
action  and  a  bank,  prepared  under  the  direc- 
tion of  the  plaintiffs'  solicitors  for  the  pur- 
poses of  the  action  and  also  with  a  view  to 
future  litigation,  and  produced  on  the  exami- 
nation of  the  defendant  before  an  examiner, 
and  admitted  by  such  defendant  to  be  correct, 
and  made  exhibits  to  the  depositions,  which 
depositions  and  exhibits  were  entered  as  read 
in  an  order  of  compromise  of  the  action,  axe 
privileged  from  production  in  a  subsequent 
action  between  the  plaintiffs  and  the  bank,  the 
use  of  the  documents  on  the  occasion  of  the 
order  of  compromise  not  amounting  to  a  waiver 
of  the  privilege.  Office  copies  of  such  deposi- 
tions in  the  possession  of  the  plaintiffs  are  not 
privileged.  Ths  Palermo  (63  L.  J.  P.  6;  9 
P.  D.  6)  distiuguished.  Goldstone  v.  WUUavu 
Deacon  4*  Co*i  22^* 


EASEMENT. 
Light — *  <  Building  " — Greenhouse.] — A  green- 
house is  a  **  building  "  within  the  meaning  of 
section  3  of  the  Prescription  Act,  1832,  and  a 
mandatory  injunction  will  be  granted  to 
restrain  the  interference  with  the  access  of 
light  thereto.     Clifford  v.  HoU,  332. 

Wayleave  —  Incorporeal  Hereditament  — 
Licenoe  —  Bent  —  Bight  to  Beeeive  —  Bewr- 
sioner.] — Where  a  wayleave  over  freehold  land 
is  granted  for  a  term,  with  a  right  to  make  a 
railway,  in  consideration  of  a  covenant  to  make 
a  periodical  payment  to  the  grantor,  his  heiis 
and  assigns— such  periodical  payment  being 
regulated  by  the  amount  of  traffic,  although 
some  part  of  the  traffic  might  not  pass  over 
the  grantor's  land — the  interest  conferred  by 
the  grantor  is  not  a  mere  licence,  but  an  in- 
corporeal hereditament  capable  of  being  in- 
herited or  assigned.  The  right  to  receive  the 
sums  payable  under  the  covenant  accordingly 
runs  with  the  ownership  in  fee  of  the  land, 
and  may  be  enforced  by  the  successors  in  title 
of  the  original  grantor.  Hastings  {Lord)  v. 
Abrth'JEastem  Railway,  (C.A.)  315. 

Bight  to.]— See  Lakdlobd  and  Tbnaxt. 

Bight  of  Support— TJndorgroujid  Water.]— 
See  NuiSANCB. 


ECCIiESIASTICAL  IiAW. 

Churchyard  —  Enlargement  —  Land  •'  adjoia- 
ing  to  an  existing  ohurehyard."] — ^A  piece  of 
land  opposite  to  a  churchyard,  and  sepazated 
from  it  by  a  public  highway  twenty  feet  wide, 
may  be  held  to  be  **  adjoining  to  an  existiug 
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churchjard  "  within  the  meaning  of  section  1 
of  the  Consecration  of  Churchyards  Act,  1867, 
and  can  be  consecrated  under  that  Act.  BaJte- 
man  {Baronctt)  and  Parker'i  Contraety  In  re,, 
330. 

Qlebe — Agreement  for  Sale— Purchaie  not 
Completed — Pnrohaie-money  Payable  to  Eoole- 
BiastioalCommiMioners — Sight  of  GommiBiionen 
to  Bring  Action.]— Where  the  Ecclesiastical 
Commissioners  have  approved  of  a  sale  of 
glebe  lands  under  the  Kcclesiastical  Leasing 
Act,  1858,  and  the  purchase  has  not  been  com- 
pleted, they  have  a  right,  and  it  is  their  duty, 
to  bring  an  action  to  obtain  payment  of  the 
purchase-money.  Eoole$ubstie<il  Commimonerz 
V.  Pinney,  (C.A.)  30. 

Ecoleiiastieal  Charity.]— See  Chabity. 


ESTATE. 

Tenant  for  Life  and  Bemainderman— Will— 
Leaseholds— Eqnitable  Interest— Liability  for 
Sent  and  Covenants.]— An  equitable  tenant  for 
life  of  leaseholds  under  a  will  is  bound,  as  be- 
tween himself  and  the  testator's  estate,  to  bear 
the  obligations  imposed  by  the  covenants  in  the 
lease,  during  the  continuance  of  his  interest, 
but  he  is  not  liable  for  repairs  necessary  at  the 
commencement  of  his  interest,  or  for  breaches 
of  covenant  committed  daring  the  testator's 
life.  CowrtivTy  In  re;  Cole*  v.  Courtier  (56 
L.  J.  Ch.  350;  34  Ch.  D.  136),  considered. 
BaHng^  In  re  ;  Jeune  v.  Baring  (62  L.  J.  Ch. 
60 ;  [1893]  1  Ch.  61),  and  Tomllnton,  In  re  ; 
Tomlinson  v.  Andrew  (67  L.  J.  Ch.  97  ;  [1898] 
1  Ch.  232)  differed  from.  Betty,  In  re;  Betty 
V.  AU.'Gen.,  435. 

The  legatee  for  life  of  a  leasehold  house  sub- 
ject to  a  mortgage  is  liable  to  keep  down  the 
interest  on  the  mortgage,  and  to  pay  the  rent 
and  observe  the  covenants  contained  in  the 
lease  under  which  the  house  is  held.  Betty, 
In  re;  Betty  v.  AU.-Gen.  (68  L.  J.  Ch.  435 ; 
[1899]  1  Ch.  821),  followed  in  preference  to 
Tomlinton,  In  re;  Tomlimon  v.  Andrew  (67 
L.  J.  Ch.  97  ;  [1898]  1  Ch.  232).  Gjert,  In  re  ; 
Cooper  V.  Gjeriy  442. 

Joint  Tenancy.]— See  Patent. 


EVIDENCE. 

AdmiiBibility— Claim  to  Land— Statement  by 
Deoeaied  Person — Compromise  of  Proceedings 
for  Trespass— Aot  of  Ownership— Landlord  and 
Tenant— Xyidenoe  by  Tenant  against  Bever- 
sioner.] — In  an  action  to  restrain  trespass  upon 
land  and  for  a  declaration  of  title,  where  the 
plantiff's  title  is  disputed  by  the  defendant,  an 
ancient  document  produced  from  the  plaintiff's 
custody,  and  purporting  to  be  signed  by  a 
deceased  person,  by  which  the  deceased  agreed 


to  pay  a  sum  in  consideration  of  the  plaintiff's 
predecessor  in  title  stopping  proceedings  against 
him  for  trespass  upon  part  of  the  land  in 
question,  and  also  agreed  that  he  would  refrain 
from  trespassing  upon  the  land  for  the  future, 
is  admissible  in  evidence  as  shewing  an  act  of 
ownership  by  the  plaintiffs  predecessor  in  title. 
Blandy-Jenkins  v.  Bunraven  (Earl),  (C.A.)689. 

The  fact  that  the  deceased  was  a  tenant  of 
the  predecessor  in  title  of  the  defendant  who 
claimed  commonable  rights  over  the  land  in 
question  will  not  prevent  the  document  being 
admissible.  Papendiok  v.  Bridgrcater  (24  L.  J. 
Q.B.  289 ;  5  E.  &  £.  166)  distinguished.     lb. 

Information  and  Belief— Interlocntory  Appli- 
cation—AdmisBibiUty.]—On  an  interlocutory 
application  in  a  debenture-holder's  action  for 
the  appointment  of  a  receiver  and  manager, 
the  affidavit  of  a  solicitor  containing  a  detailed 
statement  of  an  interview  with  another  person, 
and  affirming  that  to  the  best  of  his  information 
and  belief  the  whole  of  the  statements  of  such 
person  were  true,  was,  notwithstanding  the 
usual  practice  of  the  Chancery  Division  to 
admit  under  Order  XXXVIII.  rule  3  statements 
of  information  and  belief  on  interlocutory 
applications,  held  not  admissible  in  evidence 
where  no  irremediable  injury  would  be  caused 
by  the  refusal  to  admit,  and  where  the  person 
who  made  the  statements  in  question  was  at 
hand  and  could  be  subpoenaed.  Anthony, 
Birrell,  Peaflrce  <5*  Co,,  Lim.,  In  re;  Boig  v. 
Anthony,  Birrell,  Pearee  ^  Co.,  Lim,,  444. 

Bepntation — Common  Bights.]  —  Upon  the 
trial  of  an  issue  whether  a  piece  of  land  is 
common  land  or  subject  to  any  commonable 
rights  of  the  parish  of  C.  or  the  parish  of  L. 
evidence  of  reputation  is  admissible — that  is,  of 
persons  entitled  to  rights  of  common  in  either 
of  those  parishes.  Evam^  v.  Merthyr  Tydfil 
Urban  Council,  (CJL.)  175. 

Public  Doonment — Survey  under  Act  of  Par- 
liament.]— A  surveyor's  report  made  under  the 
Act  for  the  Better  Management  of  the  Land 
Revenue  of  the  Crown  (34  Geo.  3.  c.  75),  s.  8,  is 
a  public  document,  and  if  produced  from  the 
proper  custody  is  admissible  aa  evidence.    lb. 

Depositions.] — Depositions  which  have  been 
taken  in  a  suit  to  perpetuate  testimony  in- 
stituted by  a  predecessor  in  title  of  a  party  to 
an  action  are  not  admissible  as  evidence  of  ad- 
missions by  him,  unless  they  are  proved  to  have 
been  adopted  and  used  by  him.  It  is  not 
enough  that  when  produced  from  the  Record 
Office  they  are  found  to  have  been  unsealed. 
lb. 

Restraint  of  Trade— Xvidence  of  Unreaion- 
ableness.]— See  Contbact. 
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EXECUTION. 
SnfSoreing  Order  against  Corporation— Attach- 
ment of  Director — Service  of  Order.] — An  order 
OD  a  corporation  for  an  affidavit  as  to  the  pur- 
chase of  shares  will  not  be  enforced  nnder 
Order  XLII.  rule  31,  by  the  issue  of  a  writ  of 
attachment  against  its  director,  until  he  has 
been  personally  served  with  the  order  sought  to 
be  enforced.  MoKeonm  v.  Joint-Stock  Institute, 
Idm.,  390. 

Beceiver — Costs — Jadgment — Taxation  Un- 
iiniihed  —  Equitable  Execntion.]  —  The  Court 
has  jurisdiction  independently  of  section  25, 
sub-section  8  of  the  Judicature  Act,  1873,  to 
appoint  a  receiver  to  protect  an  equitable  fund 
out  of  which  costs  are  payable  by  an  order  of 
liie  Court,  although  the  costs  are  not  yet  taxed 
and  the  order  does  not  specify  any  particular 
fund.     OmnmiTis  v.  Perkins,  (C.A.)  57. 

— Protection  of  Fond — Separate  Estate — 
Harried  Woman.]— Where  an  action  brought 
by  a  married  woman  had  been  dismissed  with 
costs,  to  be  paid  out  of  her  separate  estate,  the 
Court  appointed  a  receiver  of  the  share  of  an 
estate  coming  to  the  married  woman,  to  the 
amount  of  the  bill  of  costs  delivered  by  the 
solicitors,  although  the  taxation  of  the  bill 
had  not  been  completed  by  the  g^nting  of  a 
certificate.    Ih. 

Beceiver— Bemainder — Beal  Estate— Petition 
fbr  Sale — <'  Delivered  in  execution."]— An  order 
by  which,  on  the  application  of  a  judgment 
creditor,  a  receiver  is  appointed  of  the  rents, 
profits,  and  moneys  receivable  in  respect  of  a 
legal  remainder  in  real  estate  is  not  such  a 
delivery  in  execution  of  the  remainder  as  will 
enable  the  Court  to  order  a  sale  under  the 
Judgments  Act,  1864.  Harrison  and  Bottomley, 
In  re,  (C.A.)  208. 


BXECUTOB  AND  ADMINIS- 
TBATOB. 

Claim  against  Estate  of  Deceased  Person — 
Damages  for  Xisrepresentation— Unliquidated 
Damages— *<  Actio  personalis  moritnr  cum  per- 
sona/']— A  claim  in  an  administration  action 
against  the  estate  of  a  deceased  testator  for 
damages,  on  the  ground  that  the  claimant  was 
induced  by  the  misrepresentation  of  the  testator 
to  purchase  from  him  certain  worthless  shares 
in  a  company,  is  in  the  nature  of  a  claim  for 
unliquidated  damages  in  an  action  for  deceit, 
^though  the  claim  is  made  for  the  actual  price 
paid  for  the  shares.  Such  a  claim  falls  within 
the  maxim  Aeiio  personalis  moritur  cum  per- 
^na,  and  is  not  maintainable.  Duncan^  In  re  ; 
Terry  v.  ^neeting^  253. 

Express  TruBteei— Statute  of  Limitations.]— 
In  the  absence  of  special  circumstances,  execu- 
tors were  not,  prior  to  the  Executors  Act,  1830, 


regarded  by  Courts  of  equity  as  express  tros- 
tees,  and  the  trusteeship  created  by  that  Act 
was  not  intended  to  be  different  in  its  nature 
from  that  which  previously  existed.  Laey,  1% 
re ;  Eoyal  General  Theatrical  Fund  Assoeiatiam 
v.  Kydd,  488. 

Where  a  testator,  who  died  in  1873,  gave  all 
his  property,  which  included  freeholds  and 
leaseholds,  to  the  trustees  of  a  charity,  chaiged 
with  certain  annuities,  and  appointed  an 
executor,  to  whom  he  bequeathed  a  legacy  for 
his  trouble,  and  the  executor  read  over  the  will 
to  the  testator's  heir-at-law  and  sole  next-of- 
kin,  but  did  not  inform  him  of  his  rights  under 
the  testator's  will  in  respect  of  the  gift  to  the 
charity,  and  subsequently  entered  into  posses- 
sion and  received  the  income  of  the  real  and 
personal  estate  on  behalf  of  the  trustees  of  the 
fund  for  nearly  twenty  years,  it  was  held  that 
the  claim  of  the  heir-at-law  to  the  freeholds 
was  barred  by  the  Statute  of  Limitations,  and 
that  the  executor  was  not  an  express  tmstee 
for  the  next-of-kin,  and  that  consequently  Uie 
title  of  the  latter  to  the  leaseholds  was  barred 
by  the  Law  of  Property  Amendment  Act,  1860, 
s.  13.  Salter  v.  Cavanagh  CI  Dr.  &  WaL  668) 
and  Patrick  v.  Simpson  (59  L.  J.  Q.B.  7 ;  24 
Q.£.  D.  128)  distinguished.    lb. 

Bight  of  Preference — Creditor!  of  ITneqaal 
Degree.] — An  executor*8  or  administrator's  right 
of  preference  stands  on  the  same  footing  as 
his  right  of  retainer,  and,  notwithstanding 
Hinde  Palmer's  Act,  can  only  be  exercised  as 
between  creditors  of  equal  degree.  A  simple 
contract  creditor  may  not  be  preferred  to  a 
specialty  creditor.  Orsmond,  In  re  ;  Drury  v. 
Orsmond  (58  L.  T.  24),  not  followed.  Jones,  In 
re;  Calrer  v.  Lasoton  (56  L.  J.  Ch.  350;  31 
Ch.  D.  440),  and  other  decisions  on  the  right  of 
retainer,  followed  and  applied.  Saniey,  In  re  ; 
Smith  v.  Hankey,  242. 

Bight  of  Betainer— Money  Paid  into  Ooiirt 
on  Executor's  Own  Application.]— An  executor 
or  administrator  does  not  lose  his  right  of  re- 
tainer out  of  money  paid  into  Court  because  he 
himself  applies  for  the  order  under  which  the 
money  is  so  paid  in.  The  right  of  retainer  need 
not  be  expressly  reserved  in  the  order.  Zanylef, 
In  re;  Johnson  v.  Lanjley,  861. 

— Administration  Jadgment  —  Creditor's  Ad- 
ministration Bond.]— The  right  of  a  legal  per- 
sonal representative  to  retain  out  of  the  assets 
in  his  possession  a  debt  due  to  him  from  the 
deceased  is  not  affected  by  the  circumstance 
that  he  did  not  acquire  the  character  of  per- 
sonal representative  until  after  judgment  for 
general  administration  in  a  creditor*s  action 
against  a  former  administrator.  Nunn  v.  Bar- 
low (2  L.  J.  (O.S.)  Ch.  123 ;  1  Sim.  &  S.  68?) 
followed.    Ifavies  v.  Parry,  346. 
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The  present  form  of  a  creditor's  administra- 
tion bond  does  not  deprive  the  creditor  admini- 
strator of  his  right  of  retainer.    Jh, 

Waste  by  Testator— Claim  against  Ezeoators 
—  Statnte-barred  Debt.]— Although  an  executor 
may  retain  a  legacy  against  a  statnte-barred 
debt  due  from  the  legatee  to  the  testator,  this 
rule  does  not  entitle  executors  to  the  benefit  of 
a  statute-barred  debt  as  against  a  person  who 
is  claiming  a  legal  right  to  damages  against  the 
testator's  estate  as  distinguished  from  a  claim 
on  the  testator's  bounty.  Dingle  v.  Coppen, 
337. 

Seearity  by  Deceased  Partner  for  Partnership 
Debt  —  Exoneration   of  Land   Charged.]— See 

MOBTGAOK. 


moneys  having  been  received  by  the  assignee 
and  remaining  in  his  hands,  but  invested  on 
mortgage  and  capable  of  being  traced,  the 
Court  has  jurisdiction  to  grant  an  interlocutory 
injunction  restraining  the  assignee  from  re- 
ceiving or  dealing  with  the  mortgage  debt 
without  the  leave  of  the  Court,  or  to  appoint 
an  interim  receiver,  in  order  to  secure  the 
property  until  the  trial  of  the  action,  for  the 
benefit  of  the  creditors.  Mouattt  In,  re  ;  Kings- 
ton Cotton  Mill  Co,  v.  Mouatt,  390. 

Appropriation  of  Testimonials  given  to  Itival 
Trader.]— See  Tbade. 

Kortgagor  and  Kortgagee— Collusive  Sale.] 

—See  MOBTGAQB. 


FOBE8HOBE. 
Crovn  Lease— Trespass— Bights  of  Pnblio— 
Bight  to  Preaoh  and  Hold  Xeetings.]— The 
public  have  no  right  at  common  law  to  enter 
upon  the  foreshore  except  for  the  purpose  of 
navigation  or  fishing.  They  are  not  entitled  to 
cross  the  shore  even  for  the  purpose  of  bathing 
or  amusement.  The  sands  of  the  seashore  are 
not  in  the  full  sense  of  the  word  a  highway. 
BlundeU  v.  CatoraU  (5  B.  k  Aid.  268)  foUowed. 
Llandudno  Urban  CouTioil  v.  Woods,  623. 

A  more  extended  right  to  use  the  foreshore 
may  be  gained  by  prescription  or  by  custom 
either  by  individuals  or  by  the  temporary  or 
permanent  inhabitante  of  the  place  in  which 
the  foreshore  is  situate,  but  the  existence  of 
this  more  extensive  right  must  be  proved,  and 
will  not  be  presumed  in  the  absence  of  proof. 
lb. 

FRAUD. 

Constmetive  Fraud— Volnntary  Settlement— 
Hnsband  and  Wife— Undue  Inflnenoe— Fida- 
oiary  Belation— Presumption.]- The  relation  of 
husband  and  wife  is  not  one  to  which  the  doc- 
trine of  JBugtienin  v.  Baeeley  (14  Ves.  273; 
1  Wh.  &  Tu.  L.C.  (7th  ed.).  p.  247)  appUes. 
Barron  v.  WUlie,  604. 

There  is  no  presumption  that  a  voluntary 
de^  executed  by  a  wife  in  favour  of  her  hus- 
band, and  prepared  by  the  husband's  solicitor, 
is  invalid.  The  onus  of  proof  lies  on  the  party 
who  impugns,  not  on  the  party  who  upholds, 
the  instrument.  Nedby  v.  Nedhy  (21  L.  J.  Ch. 
446 ;  6  De  a.  &  Sm.  377)  followed.    lb. 

Voluntary  Conveyanee — Intent  to  Defraud 
Creditors—  Assignment  of  Polioy  of  Assnranoe 
—-Investment  of  Polioy-Xoneys  on  Mortgage 
— Iignnetion- Beeeiver— 18  Slii.  o.  6.]— In  an 
action  brought  to  set  aside  an  assignment  of  a 
policy  of  assurance  as  fraudulent  and  void 
against  creditors  under  13  Eliz.  c.  6,  the  policy- 
Vol.  68.— CHANa 


FBAUDS.  STATUTE  OP. 

See  COMTBACT. 

GAS  COMPAIV^Y. 

Hoisanoe— Permissive  Powers.]— The  Gas- 
works Clauses  Act,  1871,  having  provided  by 
section  9  that  nothing  therein  or  in  the  special 
Act  shall  exonerate  the  undertakers  from  pro- 
ceedings for  nuisance  in  the  event  of  nuisance 
being  caused  by  them,  a  gas  company  incorpo- 
rated by  Act  of  Parliament,  and  subject  to  the 
Gasworks  Glauses  Act,  1871,  with  power  to  buy 
land  by  agreement,  but  not  compulsorily,  is 
liable  to  an  action  for  a  nuisance  caused  by  it 
in  carrying  out  its  works,  although  it  is  bound 
under  penalty  to  supply  gas  within  certain 
limits  and  its  works  are  carried  out  on  lands 
specified  in  its  special  Act.  To  escape  liability 
it  would  have  to  shew  some  statutory  authority, 
express  or  by  necessary  implication,  to  do  the 
particular  thing  complained  of  in  the  way  in 
which  it  was  being  done,  and  that  it  was  im- 
possible to  exercise  the  powers  conferred  with- 
out causing  damage.  London^  Brighton,  and 
South  Coatt  Railway  v.  Trvman  (56  L.  J.  Ch. 
354;  11  App.  Gas.  45)  distinguished.  Att.- 
Gen.  V.  Leeds  Corporation  (39  L.  J.  Ch.  264, 
711 ;  L.  B.  5  Ch.  683)  foUowed.  Jordeson  v. 
Sutton,  Southeoates,  and  JDrypool  Qae  Co., 
(O.A.)  467. 

GIFT.— See  Assignment. 


QOODWUiL. 

See  Pabtnebship  ;  Mobtgagb. 

GUABDIANSHIP.— See  Infant. 

HEIBLOOM.— See  Sbttlbd  Land. 

HIGHWAY.— SeelFoRBSHOBB. 
31 
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HUSBAND  AND  WIFE. 

Appeal  by  Hamad  Woman— Costs.]  —  An 
appeal  bj  a  married  woman  will,  if  it  fiuls,  be 
dismissed  witb  costs  in  the  nsnal  way.  Perrim 
V.  Bellamy,  (C.A.)  397. 

Harried  Woman — Separate  Property  without 
Power  of  Antioipation— Harried  Women  Trad- 
ing Separately  from  Hntband— Bankmptey  of 
Harried  Woman— Death  of  Husband—Title  of 
Trustee  in  Bankmptoy  to  Life  Estate.]— In 
1859  certain  real  estate  was  vested  in  a  trustee 
apon  tmst  during  the  life  of  W.  to  pay  her  the 
rents  and  profits  for  her  sole  and  separate  use 
independently  of  any  husband  with  whom  she 
might  intermarry,  his  debts,  control,  or  en- 
gagements, bnt  without  power  to  her  whilst 
covert  or  sole  to  charge  or  anticipate  the  same. 
W.  married  in  1868.  In  1891  she  was  carry- 
ing on  business  as  a  schoolmistress  apart  from 
her  husband,  and  in  June,  1891,  she  was  adjudi- 
cated a  bankrupt.  In  February,  1899,  her  hus- 
band died,  she  being  then  still  an  undischarged 
bankrupt : — Held,  that  the  entire  life  estate  of 
W.  was  her  separate  estate  at  the  date  of  the 
bankruptcy  within  the  meaning  of  section  1, 
sub-section  5  of  the  Married  Women's  Property 
Act,  1882,  and  that  the  restraint  upon  anticipa- 
tion which  was  saved  by  section  19  of  the  Act 
attached  only  to  a  portion  of  that  life  interest 
— ^namely,  during  the  joint  lives  of  herself  and 
her  husbe^d — that  the  residue  of  the  life  inte- 
rest from  the  death  of  her  husband  belonged  to 
the  trustee  in  banlcruptcy,  and  must  be  applied 
in  satisfaction  of  W.'s  debts.  Observations  of 
Eat,  L.J.,  in  Pelton  Brothers  v.  ffarriton  (60 
L.  J.  Q.B.  742;  [1891]  2  Q.B.  422,  426),  com- 
mented  upon.  Wheeler's  Settlement,  In  re; 
Briggs  v.  Ryan,  663. 

Life  Polioy  for  BeneUt  of  Wife— Petition  for 
Appointment  of  Trnstees- Title  of  Petition.] — 
A  petition  xmder  section  10  of  the  Married 
Women's  Property  Act.  1870,  should  be  entitled 
in  the  matter  of  that  Act  only,  and  not  in  the 
matter  of  the  Married  Women's  Property  Act, 
1882,  or  the  Trustee  Act,  1893.  AdanCs  Policy 
Trusts,  In  re  (52  L.  J.  Ch.  642 ;  23  Oh.  D.  526), 
as  explained  in  TumbuU,  In  re;  T^mbull  v. 
Twmhull  (66  L.  J.  Ch.  719 ;  [1897]  2  Oh.  416), 
followed.    Kuypers'  Policy  Trusts,  In  re,  10. 

Bond  by  Husband  to  Wife's  Trustees — Con- 
structive Payment  of  Interest.] — See  Bond. 

Liability  for  Costs— Separate  Estate— Be- 
eeiver.]— See  Ezbcution. 

Marriage— Bestraint  of.]— See  Will. 

Voluntary  Settlement— Constructive  Fraud.] 
—See  Fraud. 

Wife's  Assets  —  Power  of  Appointment  — 
Xzereiie.]— See  Powbb. 


Will  of  Married  Woman— Grant  of  Probsto  to 
Husband- Assent  to  WiU.]— See  Will. 

INCOME  TAX. 
Dednetum.]— See  Oompavt  (DntEOTOBS). 

INFANT. 
Costs  Against — Injunction- Passing  off  Seidi 

—Fraud.]— Where  a  perpetual  injunction  hss 
heen  granted  to  restrain  an  infant  defendsnt 
from  passing  off  his  goods  as  those  of  the 
plaintiff,  the  infant  can  be  ordered  to  pay  th« 
costs.     Woojf  V.  Woolf,  82. 

Fund  in  Court — ^French  Salgeets— Vmel 
Guardian— Payment  out  of  Court-Jariiiie- 
tion.]— The  Court  will  not  order  payment  oat 
of  a  fund  paid  into  Court  under  the  Trostee 
Belief  Act  to  the  French  guardian  of  ioluit 
French  subjects  as  a  matter  of  right  on  mere 
proof  of  the  guardian's  title  to  give  a  legal  dis- 
chaige  on  the  infants'  behalf,  but  will  exercise 
its  £scretion  and  consider  whether  payment 
out  is  properly  required  for  the  infants'  benefit 
Crieht&iCs  Trust,  In  re  (24  L.  T.  (0.&)  267), 
Brvmris  Trust,  In  re  (12  L.  T.  488),  FtryussiCt 
Trust,  In  re  (22  W.  B.  762),  and  HeUtMivCt 
WiU,  In  re  (L.  B.  2  Eq.  363),  oonsiderei 
ChatartTs  Settlement  Trusts,  In  re,  350. 

Guardianship— Jeqnest  to  Widow,  she  Xiii- 
taining  Children— Immoral  Home— Appertisa- 
ment  of  Ineome.] — Under  a  trust  to  pay  the 
income  of  the  testator's  estate  to  his  widow 
during  widowhood,  **Bhe  maintaining,  edncs- 
ting,  and  bringing  up"  his  childien  under 
twenty-one  years  of  age,  the  widow  as  well  as 
the  children  takes  a  beneOcial  interest  6^ 
In  re,  374, 

The  widow  does  not  fulfil  the  implied  obliga- 
tion thrown  on  her  in  such  a  case  if  she  ii 
bringing  up  the  children  in  the  home  in  which 
she  is  living  in  adultery,  and  the  Conit  will 
withdraw  them  from  her  custody,  will  appor- 
tion the  income  between  the  widow  and  chil- 
dren, and  apply  an  apportioned  part  for  the 
proper  bringing-up  of  the  children  elsewhere 
lb. 

Guardianship— Mother  Sole  Surrifing  Guar- 
dian— Be-marriage  of  Mother— Appointment  ef 
Co-Guardian  —  Grounds  for  Interference  by 
Court— Second  Husband  of  DiiEarent  Beligisa 
firom  Father  of  Infknt.]— The  fact  of  the  re- 
mairiage  of  the  mother  of  an  infant,  who  is  the 
sole  guardian  of  the  infant  under  the  Guardian- 
ship of  Infants  Act,  1886,  is  not  in  itself  a 
ground  for  the  Court  considering  whether  it 
should  appoint  another  guardian  under  sec- 
tion 2  of  the  Act  to  act  jointly  with  her.  The 
only  ground  for  the  interference  of  the  Court  in 
such  a  case  is  the  benefit  of  the  infant,  and 
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thoagh  the  second  hnsband  might  be  saoh  a 
person  as  would  make  it  desirable  that  the 
infant  should  be  removed  from  its  mother's 
inflaence,  the  mere  fact  of  the  second  husband 
being  of  a  different  religion  from  that  of  tJbe 
father  of  the  infimt  is  not,  when  the  infemt  is 
left  alone  and  is  brought  up  properly,  a  ground 
for  interference.  X,  In  re;  Xv.  T.,  (O.A.) 
265. 

The  practice  of  the  Court  prior  to  the  Act  of 
1886  in  dealing  with  a  mother  who  was  a 
guardian  is  not  applicable  in  the  case  of  a 
mother  who  is  guardian  under  the  Act.    Tb, 

Xarriage  Settlement — Covenant  to  Settle 
After«aeqnired  Property— Bepndiation.]— See 
Sbttlbmbnt. 


INJUNCTIOir. 

Infiringement  of  Legal  Bight—  Statutory 
Powers.]— The  Court  will  grant  an  injunction 
to  restrain  the  infringement  of  a  legal  light  by 
a  company  acting  under  statutory  powers  when 
the  plaintifTs  rights  will  not  be  adequately  pro- 
tected or  vindicated  by  damages.  The  principles 
laid  down  in  Mcvrtin  v.  Price  (63  L.  J.  Ch.  209 ; 
[1894]  1  Ch.  276)  and  SkdJfer  v.  City  of  London 
JSleotrie  Lighting  Co.  (64  L.  J.  Ch.  216 ;  [1895] 
1  Ch.  287)  applied.  Jordeson  v.  Sutton,  South- 
ooates,  and  DrypooJ  Gas  Co.,  (C.A.)  467. 

Per  BiOBT,  L.  J. — In  dealing  with  the  ques- 
tion of  remedy  by  injunction  or  damages  in 
such  a  case,  the  Court  ought  to  take  care  to 
prevent  undertakers  with  statutory  powers  from 
exceeding  those  powers,  and  under  pretence 
and  colour  thereof  in  effect  expropriating  land- 
owners whose  lands  are  outside  their  real  scope. 
lb. 

Xandatory — Form  of  Order.] — A  mandatory 
injunction  directed  to  the  removal  of  buildings 
from  land  should  expressly  direct  the  buildings 
to  be  palled  down,  not,  as  formerly  was  the 
practice,  restrain  the  defendant  from  allowing 
the  buildings  to  remain  on  the  land.  Jackaon 
V.  Narmaniy  Brick  Co.,  (C.A.)  407. 

IHseharge  of  Sewage.]— See  Local  Govern- 
ment. 

InfHngement  of  Patent — Threats  of  Proceed- 
ings.]—See  Patent. 

Passing  off  Goods.]— See  Tbade  Mark. 

Wrongfnl  Laying  of  Electrie  Wires  ]— See 
Metropolis. 


INSirRA.NCE. 
Life  Policy  for  Beniflt  of  Wife.] -Sec  Hus- 
band AND  Wife. 


Xatntl  Insnranoe  Aijoeiatioi— Liability  of 
Xember.]— See  Company  (Winding-up). 

INTEBEST. 
Bond  by  Hosband  to  Wife's  Trnstees— Con- 
stnietive  Payment  of  Interest.]— i$ee  Bond. 

Breach  of  Trait— Bate.]— See.  Trust  and 
Trustee. 

INTEBNATIONAIi    LAW. 

Conflict  of  Laws— Bnglish  and  Transvaal— 
Bestrietive  Covenant— '*  Loons  solntionis.*']- 
In  selecting  the  law  by  which  to  determine  the 
operation  of  a  contract  of  service  containing  a 
restrictive  covenant,  in  the  absence  of  expressed 
intention  preference  will  be  given  to  the  law  of 
the  country  with  which  the  transaction  has  the 
most  real  connection,  especially  where  that 
countiy  is  also  the  place  of  contract,  notwith- 
standing that  the  form  of  the  contract  is 
English  and  that  the  employers  are  an  English 
company  having  their  registered  office  in 
England.  South  Afriotm  Breweries  v.  King, 
530. 

On  the^e  principles,  a  contract  made  in 
Johannesburg,  under  which  an  Englishman  is 
employed  by  an  English  company  to  serve  the 
company  as  a  brewer  **  in  their  business  carried 
on  at  Johannesburg  and  in  the  colony  of  Natal, 
or  elsewhere  in  South  Africa,*'  and  agrees  not 
to  engage  in  any  brewing  business  "  in  South 
Africa  "  for  ten  years  after  the  determination  of 
his  employment,  ought  to  be  governed  by  the 
law  of  the  South  African  Bepublic.    Ih. 

Judgment  of  Foreign  Conrt— Beoognitlon  by 
English  Conrts — Conrt  of  Competent  Jujlsdie- 
tion— Irregularity  in  Process— Invalidity  of 
Foreign  Judgment.]— If  a  judgment  is  pro- 
nounced by  a  foreign  Court  over  persons  within 
its  jurisdiction,  and  in  a  matter  with  which  it 
is  competent  to  deal,  the  English  Courts  will 
not  investigate  the  propriety  of  the  proceedings 
in  the  foreign  Court  unless  they  offend  against 
English  views  of  substantial  justice.  The  juris- 
diction which  alone  is  important  in  such  a 
matter  is  the  competence  of  the  Court  in  an 
international  sense — that  is,  its  territorial  com- 
petence over  the  subject-matter  and  over  the 
defendant.    Pemherton  v.  Hughes,  (C.A.)  281. 

Accordingly,  the  judgment  of  such  a  Conrt 
cannot  be  impeached  in  English  Courts  for  a 
mere  error  of  procedure,  even  by  third  parties 
in  collateral  proceedings,  although  such  error, 
if  it  occurred,  was  such  as  to  make  the  judg- 
ment of  the  foreign  Court  void  by  the  law  of 
the  country  where  it  was  pronounced.  Such  a 
matter  ought  not  to  be  enquired  into  by  the 
English  Courts.  The  principles  laid  down  in 
Vanqmliii  v.  Bouaid  (33  L.  J.  C.P.  78  ;  15  C.  B. 
(N.s.)  341),  Castrique  v.  fmrie  39  .  J.  C.P.  350 ; 
Bz2 
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L.  B.  4  H.L.  414).  and  Dagliani  v.  Crispin  (35  Lease  —  Statute  of  Frande^Part  Perform- 

L.  J.  P.  &  M.  129 ;  L.  R.  1  H.L.  301)  applied,  ance.]— See  Cohtbaot. 

Marriage  Artielei  -  Change  of  DomieU.]-  Lea-diplda-^ 

See  Skttlembnt.  ■~"®®  JSBTAtb. 


JOINT    TBNAITCY.— See  Patent. 


LANDLOBD  AND  TENANT. 
Leaie—Sasement — Outlay  by  Leiiee  on  Ex- 
cepted Premiief— Mistake  as  to  Bights— Ac- 
qniesoence.] — If,  after  an  agreement  for  a  lease 
involving  a  stipulated  outlay  on  the  demised  pre- 
mises by  the  lessee,  before  the  lease  is  granted 
the  landlord  stands  by  and  encourages  the 
lessee  to  expend  additional  moneys  in  artistic- 
ally paving  a  passage  excepted  from  the  demise, 
but  over  which  the  lessee  is  given  a  right  of 
way  to  the  demised  premises,  tibe  lessee,  to  the 
landlord's  knowledge,  being  under  the  belief 
that  the  pavement  will  remain,  the  landlord 
cannot  afterwards,  as  legal  owner,  insist  on  its 
removal  or  alteration.  Nor  can  the  landlord 
insist  on  the  removal  of  an  advertisement  board 
affixed  by  the  lessee  to  the  outside  wall  of  the 
landlord's  premises  under  similar  circumstances. 
The  propositions  stated  in  WillmoU  ▼.  Barber 
(49  L.  J.  Oh.  792 ;  16  Ch.  D.  96)  applied.  Civil 
Service  MuHedl  Instrument  Auoeiation,  Zim.  v. 
Whiteman,  484. 

Lease— Exception  or  Besenration  of  «<  mines 
and  minerals"— Substances  without  Commer- 
oial  Value — ^Trespass.] — ^An  exception  or  reser- 
vation contained  in  a  lease  of  *' mines  and 
minerals  '*  under  lands  demised  includes 
(prima  faoie)  all  those  substances  otherwise 
falling  under  the  definition  of  minerals  which 
have  a  use  and  value  of  their  own,  either  for 
the  purpose  of  sale  or  for  other  purposes,  inde- 
pendently of  and  separably  from  the  use  of  the 
rest  of  the  soil,  whether  capable  or  not  of  being 
worked  for  commercial  profit.  Johnttene  v. 
Crampton  ^  Co.,  Lim.,  659. 

A  power  subsequently  contained  in  the  lease, 
for  the  lessor  and  those  claiming  under  him 
*'  to  drain  get  and  dispose  of  the  said  mines 
and  minerals  at  his  and  their  free  will  and 
pleasure,  nevertheless  not  breaking  open  nor 
doing  any  damage  to  the  surface  of  the  land 
....  or  the  buildings  thereon,  and  making 
reasonable  compensation  ....  for  all  damage 
thereby  occasioned,"  does  not  restrict  the  mean- 
ing of  the  words  *'  mines  and  minerals  "  to  such 
substances  as  can  be  worked  for  commercial 
profit.    Ih. 

Lease— Option  to  Purehase  Fee— Lessee  and 
Assigns— Equitable  Assignee  of  Lease.]— An 
option  to  purchase  the  fee-simple  g^ven  to  a 
lessee  or  his  assigns  is  not  exercisable  by  an 
equitable  assignee.  JMary,  Holroyd  ^  HeaUy'i 
Breweriei  ▼.  Singleton,  13 ;  (C  JL.)  622. 


LIMITATIONS,  STATUTE  OF. 

Deposit  of  Shares — Foreclosure — Statute- 
barred  Debt.] — The  time  at  which  a  bar  to  an 
action  for  foreclosure  arises  under  or  by 
analogy  to  the  Statute  of  Limitations  is  not 
that  at  which  the  personal  remedy  oea«es,  but 
that  at  which  the  remedy  against  the  property 
which  is  the  subject  of  the  charge  is  taken 
away.  LofuUm  and  Midland  Bank  v.  Mitchell^ 
668. 

There  is  no  provision  in  any  Statute  of  Limi- 
tations with  reference  to  personal  property 
(such  as  shares  in  a  Joint-stock  company) 
similar  to  the  provisions  contained  in  the  Real 
Property  Limitation  Act,  18B3,  whereby  the 
title  to  land  is  extinguished  after  a  certain 
period ;  so  that,  though  a  de^t  may  be  barred 
after  six  years  by  the  Limitation  Act,  1623,  in  the 
sense  that  no  personal  action  can  be  brought  to 
recover  it,  yet  the  debt  is  not  at  an  end,  and 
a  mortgagee's  right  to  the  property  is  not  de- 
stroyed,   lb, 

Mortgage — Bqulty  of  Bedemptlon—  Freeholds, 
Copyholds,  and  Policy  of  Insurance.]— Where 
reeil  property  and  a  policy  of  insurance  have 
been  included  in  one  mortgage-deed,  to  secure 
one  indivisible  amount,  and  sJl  subject  to  one 
and  the  same  proviso  for  redemption,  and  the 
mortgagee  has  been  in  possession  of  the  pro- 
perty for  more  than  twelve  years  without  giving 
any  acknowledgment  of  the  title  of  the  mort- 
gagor, so  that  the  right  of  the  mortgagor  to 
redeem  the  land  has  become  barred  by  the  Real 
Property  Limitation  Act,  1874,  the  right  to 
redeem  the  policy  will  also  be  barred.  Charter 
V.  Watson,  1. 

Bond  for  Principal  and  Interest  at  Speeifled 
Date— Penalty— Bar  by  Lapse  of  Time.]— See 
Bond. 

Directors'  Liability— Untrue  Statements  in 
Prospectus.]— See  Company  (Dibectobs). 

Express  Trustees  —  Executors.]  —  See  Bxx- 

CUTOR  AND  ADHINISTBATOB. 

Part  Payment  of  Debt  by  Agent.]  — See 
Pbinoipal  and  Agbnt. 

Pauper  Lunatic— Xaintenance.] — See  Poox 
Law. 

Bedemption  Action.]- See  Mobtoaob. 
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LOCAL  aOVEBNMBNT. 

IHieharge  of  8«wago  upon  Priyato  Property 
^Priyate  Hniaaaee— ProseriptiTe  Bighti  — 
liabilitj  of  Sanitory  Authority  for  Prei ont  and 
Pntnro  Connootionf  of  Sewage  Drains.]— Where 
sewage  is  discharged  by  a  sanitary  authority 
upon  private  property  so  as  to  beooiae  a  nnisanoe, 
no  injonotion  will  be  granted  against  the 
authority  which  will  interfere  with  the  rights 
of  householders  under  section  21  of  the  Public 
Health  Act,  1875,  to  connect  their  houses  with 
the  sewers  of  such  authority,  if  such  rights 
have  been  gained  by  prescription,  or  the  con- 
nections made  with  the  consent  or  acquiescence 
of  the  sanitary  authority ;  nor  will  an  injunc- 
tion be  granted  which  will  prohibit  sucJi 
authority  from  permitting  or  allowing  fresh 
connections  to  be  made,  but  an  injunction  will 
be  granted  restraining  the  authority  from 
directing  or  authorising  any  sewage  or  foul 
matter  to  flow  or  to  be  discharged  m>m  sewers 
or  drains  Tested  in.  them  as  such  sanitary 
Authority  on  to  private  property.  Charles  v. 
Finehley  Local  Board  (52  L.  J.  Gh.  554 ;  23  Ch. 
D.  767)  dissented  from ;  and  AU.'ffdn,  ▼.  Acton 
Local  Board  (52  L.  J.  Ch.  108 ;  22  Ch.  D.  221) 
and  Ainley  y.  Kirkheaton  Local  Board  (60  L.J. 
Ch.  734)  followed.  The  proper  remedy  in  such 
a  case  is  to  apply  to  the  Local  Ctovemment 
Board,  nnder  section  299  of  the  Public  Health 
Act,  1875,  for  an  order  which  would  be  enforce- 
able by  writ  of  ma7idamu9»  Bronm  v.  Dunstable 
CorjforaHont  498. 

A  claim  of  right  to  discharge  surface  water, 
sewage,  and  drainage  along  a  natural  channel 
upon  private  property  set  up  by  the  defendants 
held  to  have  failed,  as  it  would  be  highly 
dangerous  to  allow  the  trivial  and  occasionid 
passage  along  a  natural  channel  of  water  more 
or  less  contaminated  to  ripen  into  a  legal  claim 
to  pour  sewage  of  all  kinds  and  of  indefinite 
amount  along  such  natural  channel.    lb, 

Insuflloiont  Privy  —  Jurisdietion  of  Local 
Authority  to  Bequiro  Water-eloset.]— Under 
section  36  of  the  Public  Health  Act,  1875,  the 
local  authority  has  power  to  order  the  conver- 
eion  of  an  insufficient  privy  into  a  water-closet. 
8t.  LuMs,  MiddleseoB,  Vestry  v.  Lewis  (81  L.  J. 
M.C.  73 ;  1  B.  &  a  865)  appUed.  NichoU  v. 
Epping  Urban  CotmoU^  393. 

<*]rew  street."]— Decisions  on  the  meaning 
of  *'new  street"  in  the  Public  Health  Act, 
1875,  ffovem  the  construction  of  the  same 
words  in  the  Towns  Improvement  Clauses  Act, 
1847,  being  in  pari  materia,  Att.-Oen,  v. 
Bufford,  179. 

—Buildings  en  tho  Site  of  Old  Highway.]— 
Wherever  buildings  are  erected  on  opposite 
sides  of  a  highway  so  as  to  limit  and  define  the 
breadth  of  the  roadway,  the  highway  so  far  as 
it  lies  between  those  buildings  is  a  '<  new 
stnet."    lb. 


Parish  Oouneil— Power  to  Sue— Action  on 
Behalf  of  Inhabitants.]— A  parish  council  has 
no  power  to  bring  an  action  on  behalf  of  the 
inhabitants  of  the  parish,  even  for  the  purpose 
of  restraining  interference  with  their  access  to 
a  pump  properly  erected  by  the  councU  under 
the  powers  g^ven  by  section  8,  sub-section  1  of 
the  Local  (Government  Act,  1894.  8toke  Parish 
CouncU  V.  Price^  447. 

PubUe  Well— lioenoe  to  Take  Water.]— A 
local  authority,  in  whom  a  public  well  is  vested 
by  section  64  of  the  Public  Health  Act,  1875, 
has  no  power  to  grant  a  licence  to  abstract 
water  from  the  well  for  the  purpose  of  bottlhig 
and  selling,  so  as  to  sensibly  diminish  the 
supply  of  water  to  riparian  proprietors  along  a 
stream  which  is  fed  by  the  well  Mostyn  v. 
Athortonj  629. 

Blparian  Proprietor— Water  Supply  of  District 
—Bight  to  Flow  of  Water—**  Injuriously 
aibot.";]- A  local  authority  has  no  right  either 
as  riparian  proprietor  or  under  section  332  of 
the  Public  Health  Act,  1875,  to  interfere  with 
the  common-law  right  of  a  lower  riparian  pro- 
prietor to  the  accustomed  flow  of  water  to  his 
land,  even  though  such  interference  causes  no 
actual  damage;  and  an  injunction  will  be 
granted  to  restrain  such  inteiferencei  Roberts 
V.  Gwyrfai  Bural  CouncU,  233;  (C.A.)  757. 

The  local  authority  "injuriously  affect"  a 
stream  or  the  supply  of  water  contained  in  a 
stream  within  the  meaning  of  section  332  it 
their  acts  amount  to  such  an  interference  with 
the  common-law  right.    lb. 

Street— Bzeoution  of  Works — Besolutions — 
Objections— Amendment -Jurisdiction  of  Jus- 
tiees.] — Under  sub-section  1  of  section  8  of  the 
Private  Street  Works  Act»  1892,  the  Justices 
have  power  to  amend  a  scheme  for  street  works 
resolved  upon  by  an  urban  authority  under 
section  6  of  the  Act,  so  as  to  alter  the  scheme 
from  one  for  making  up  the  whole  of  the  road 
into  a  scheme  for  making  up  that  portion  of 
the  road  only  which  is  a  private  road,  leaving 
the  other  portion  not  made  up.  Twickenham 
Urban  CouncU  y.  Mwdon,  96  ;  (C.A.)  601. 

The  Justices  have,  when  acting  under  the 
powers  of  the  sub-section,  a  discretion  to  say 
whether  or  no  they  will  adjourn  the  hearing  of 
the  objections  to  the  proposals  of  the  urban 
authority,  and  direct  further  notices  to  be  given, 
so  as  to  allow  other  persons  affected  an  oppor- 
tunity of  objecting,    lb. 

Street  Works — Completion— Pinal  Apportion- 
ment —  Oharge— *<  Outgoings  "  —  Vendor  and 
Purohaser— Liability  of  Vendor— Covenants  fM 
Title  —  Ineumbrance.l  —  The  Private  Street 
Works  Act,  1892,  which  has  to  be  read  and 
construed  as  one  with  the  Public  Health  Act, 
1875,  effects  no  alteration  in  the  time  when  a 
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charge  for  street  works  by  an  urban  aathority 
coaxes  into  esistenc^  under  that  Act — namely, 
at  the  date  of  the  completion  of  the  works. 
Stock  V.  Meakin,  612. 

Where,  therefore,  works  have  been  completed 
under  the  Private  Street  Works  Act  before  the 
date  of  a  contract  for  the  sale  of  land  which  is 
liable  for  a  part  of  the  expenses  of  such  works, 
the  vendor  will  be  required  to  pay  the  appor* 
tioned  amount  of  the  expenses,  sdthough  the 
final  apportionment  is  not  made  until  after  the 
date  of  the  contract.    lb. 

Street  Works— Compulsory  Powen — Bevia- 
tion— Publie  Benefit— Seeoupment— Land  not 
Actually  Beqoired  for  Works.] — By  a  private 
Act  of  Parliament  a  corporation  were  authorised 
(inter  alia)  to  make  certain  "street  works" 
within  the  limits  of  lateral  deviation  shewn  on 
their  depOHited  plans;  and  to  take  '^for  the 
purpose  of  the  street  works  the  lands  shewn  on 
the  deposited  plans  in  connection  therewith, 
and  which  they  may  require  for  the  purposes 
thereof  respectively  " : — Held^  on  the  construc- 
tion of  the  entire  Act,  that  it  did  not  authorise 
the  corporation  to  take  land  shewn  on  the  plans, 
but  not  actually  required  for  street  works,  for 
the  purpose  of  re-selling  the  same  at  a  profit. 
Donaldttm  v.  South  Shields  Corporation,  102 ; 
(C.A.)  162. 

Appointment  of  Kew  Trustees  of  Charity.]— - 
See  Chabitt. 


LUNATIC. 

Appointment  of  Kew  Trustee.]— See  Trust 
AND  Trustee. 

Pauper— Maintenance.]— See  Poor  Law. 


MANDAMUa 
Diioharge  of  Sewage.]— See  Local  Govern- 

MBNT. 


MABBIAGE. 

Bettraint  of.]— See  Will. 

MABBIED  WOMAN. 

See  HusBAKD  and  Wife. 


London  Building  Act,  1894,  in  respect  of  a 
party  structure  should  be  so  clear  and  intelli- 
gible that  the  adjoining  owner  may  see  what 
counter-notice  he  may  require  to  give  under 
section  90,  sub-sections  5  and  6.  Mobhi,  Hart 
4^  Co,  V.  0rover,  (C.A.)  84. 

Street — ^Vesting  of  Subsoil— Wrongfnl  Lay* 
ing  of  Eleetrio  Wires— Mandatory  Iignnetion- 
Continuing  Trespass.]— The  subsoil  of  streets 
in  the  metropolis  is  not  vested  in  the  local 
authority  by  the  Metropolis  Management  Act, 
1855,  s«  96.  Therefore  an  electric  lighting  com- 
pany which  has  wrongfully  and  without  autho- 
rity broken  the  surface  of  a  street  and  laid 
pipes  and  wires  beneath  it  is  not  guilty  of  a 
continuing  trespass  against  the  local  authority 
by  allowing  the  pipes  and  wires  to  remain 
beneath  the  surface,  and  a  mandatory  injunc- 
tion will  not  be  granted  to  compel  the  removal 
of  the  pipes  and  wires.  Tunbrid^e  Welis  Cor^ 
poratum  v.  Baird  (65  L.  J.  Q«B.  451 ;  [189&] 
A.O.  434)  followed.  St,  Mary,  BatUrMea, 
Vestry  v.  County  cf  London  and  Brush  Pracin- 
cial  JSleotrio  Lighting  Co.^  (C.A.)  238. 

Widening  of  Street —Oompnlsory  Pnrekast 
of  Honse— Kotiee  to  take  Whole  of  House 
Part  only  Bequired  fto  Lnproyement.]— Under 
the  provisions  of  Michael  Angelo  Taylor^  Act, 
1817,  a  corporation  is  not  entitled  to  take  the 
whole  of  a  house  for  the  improvement  of  a 
street  when  part  only  is  required  for  that  par- 
pose,  unless  it  can  be  proved  that  the  part  left 
would  be  useless  to  the  owner  for  the  purposes 
of  his  business.  Aldis  v.  London  Corporation, 
576. 

Widening  of  Street — Compulsory  Purehase  of 
Houses— Owner's  Bight  of  Fre-empUon.]— A 
board  of  works  contracted  to  sell  to  a  purchaser 
such  part  of  the  land  occupied  by  two  houses 
as  was  not  required  to  carry  out  a  scheme  for 
widening  a  street.  A  resolution  was  then  passed 
by  the  l^ard  adjudging  that  it  was  necessary  to 
acquire  the  whole  of  the  two  houses,  and  notice 
to  treat  for  the  same  was  given  to  the  owner 
pursuant  to  57  Geo.  8.  o.  tdx.  i^HM^  that 
the  adjudication  was  wrong  and  uitra  vires,  as 
the  board  must  have  been  influenced  by  the 
existence  of  the  prior  contract  for  sale,  which 
deprived  the  owner  of  his  right  of  pre-emption 
under  section  96  of  the  Act ;  and  a  perpetual 
injunction  must  be  granted  to  restrain  tiiem 
from  proceeding  with  their  notice  to  treat. 
Femley  v.  Limehouse  Board  cf  Worh^  344. 


MASTER   ANb   SfiBVANT. 
Bastraiat  of  Trade.]— See  Contbact. 

METBOPOLIS. 

Party-wall — Notice  by  Building  Owner— 
Suffioienoy.] — A  notice  given  by  a  building 
owner  under  section  90,  sub-section  1  of  the 


MINES  AND  MINEBAI.S. 

Bight  to  Use  Surface  for  Winning— Compen- 
sation to  Surfiaee-owner— Inelosnre  Aet]— An 
Inclosure  Act  enacted  that  **  nothing  in  this 
Act  contained  shall  prejudice  lessen  or  defeat 
the  right  title  and  interest "  of  the  owner  of 
the  royalties  ^  of  in  or  to  the  royalties  incident 
or  belonging  to  the  said  common  .  .  .  but  the 
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said  '*  owner  **  his  heirs  and  assigns  and  all  and 
every  person  or  persons  claimiDg  nnder  or  in 
trust  for  him  or  them  .  .  .  and  all  sncceediDg 
owners  thereof  .  .  .  shall  and  may  at  all  times 
for  ever  hereafter  hold  and  enjoy  all  rents  per* 
qnisites  profits  mines  quarries  waifs  estrays 
and  other  royalties  and  jurisdictions  whatever 
to  the  owner  of  the  royalties  .  .  .  inoident 
appendant  and  belonging  or  appertaining  .  .  . 
in  as  full  ample  and  b«ieficial  manner  to  all 
intents  and  purposes  as  he  or  they  conld  or 
might  have  held  and  enjoyed  the  same  in  oase 
this  Act  had  not  been  made,  provided  always 
.  .  .  that  in  oase  the  .  .  .  owner  or  owners  for 
the  time  being  of  the  royalties  ...  or  any 
person  or  persons  claiming  under  him  or  them 
shall  after"  the  "inclosare  .  .  .  work  any 
mine  or  mines  lying  within  or  under  any  of 
the  .  .  .  allotments  or  inclosures  then  and  in 
such  case  such  person  or  persons  so  working 
the  same  shall  make  reasonable  satisfaction  for 
the  damage  and  spoil  of  ground  occasioned 
thereby  to  the  person  or  persons  who  shall  be 
in  possession  of  such  ground  at  the  time  or 
times  of  such  damage  or  spoil " : — Heldt  that, 
on  the  true  construction  of  the  Act,  the  owner 
of  the  royalties  was  entitled  to  use  the  surface 
of  any  particular  allotment,  so  far  as  was  rea- 
sonably necessary,  for  the  purpose  of  winning 
the  minerals  lying  under  not  only  that  allotment 
but  also  any  other  allotment,  and  accordingly 
to  sink  pits  and  use  ezistmg  pits  and  put  up 
machinery  on  the  particular  allotment,  but  not 
to  use  existing  engine-houses,  engines,  or  shops 
which  were  the  property  of  the  surface-owner. 
Lwe  V.  BeU  (62  L.  J.  Q.B.  290  ;  63  ib.  267;  10 
Q.B.  D.  647  ;  9  App.  Gas.  286)  considered  and 
applied.    HayU$  v.  Peaie^  222. 

Bsiervation  of,   in  lease.]— -See  Landlobd 
AliD  Tbnant. 

Working  by  Tenant  for  life.]— -See  Sbttlbd 
Land. 


MISFEASANCE. 

See  Company  (Directobs). 

MOBTGAGB. 

Foreelofiire-Coiuiterolaini  for  Bedemption— 
Arrears  of  Interest.]— Notwithstanding  that  in 
a  foreclosure  action,  where  the  plaintiff  is  not 
claiming  under  the  covenant  in  the  mortgage, 
he  can  only  recover  six  years'  arrears  of  interest, 
yet  where  a  mort^2:agor  claims  to  redeem  (this 
not  being  a  suit  to  recover  interest  within  the 
meaning  of  the  Real  Property  Limitation  Act, 
1883),  he  will  be  allowed  to  redeem  only  on 
payment  of  all  arrears  of  interest.  Bdmiund* 
V.  Waugh  (36  L.  J.  Ch.  234;  L.  B.  1  Eq.  418) 
followed.    Dingle  v.  Coppen,  387. 

Trand  of  Mortgagor  and  Mortgagee— Transfer 
-  Notice— CoUuiiye  Sale— Pnrehaie  for  Value 


witiiont  Kotlee— Pnrehaae-money  Paid  to  Mort- 
gagee—Payment off— Priority .]--The  doctrine 
of  WHUami  v.  SorreU  (4  Yes.  389),  NorrUh  v. 
MarshaU  (6  Madd.  476),  and  SautlumptmCB 
{Lord)  Uttate,  In  re;  Allen  v.  Southampton 
(Lord)  (60  L.  J.  Ch.  218 ;  16  Ch.  D.  178>- that 
payments  of  interest,  or  payments  on  account  or 
in  discharge  of  the  capital  of  a  mortgage  debt, 
made  by  the  mortgagor  to  the  mortgiAgee  after 
but  without  knowledge  on  the  part  of  the 
mortgagor  of  a  transfer  of  the  mortgage,  must, 
in  the  absence  of  coUusion,  be  allowed  to  the 
mortgagor  as  against  the  transferee — ought 
not  to  be  extended  to  a  case  where  the  money 
paid  by  the  mortgagor  to  the  mortgagee  in 
satisfaction  of  the  mortgage  is  part  of  purchase- 
money  fraudulently  procured  by  a  false  recital 
in  a  conveyance  on  sale  of  the  mortgaged  pro« 
perty  by  the  mortgagor  and  mortgagee,  that 
there  is  not,  and  has  never  been,  any  mortgage. 
Dixon  V.  Wifioh,  672. 

Loan  to  Pay  Off— Mortgagor-Tmitee— Squit- 
able  Mortgage  to  Secure  Loan— Bedemption  by 
True  Owner— Bights  of  Lender— Belease — 
Merger.] — Money  was  lent  to  a  mortgagor  on 
his  promise  to  pay  off  a  mortgage  and  transfer 
it  to  the  lender.  The  borrower  suppressed  the 
fact  that  he  was  trustee  for  his  wife  of  the 
property  mortgaged.  He  applied  some  of  the 
money  in  part  payment  of  the  mortgage  debt, 
and  gave  the  lender  an  equitable  mortgage  of 
the  property  to  secure  repayment  of  the  loan^ 
In  an  action  by  his  wife  to  redeem  the  charges 
on  her  property, — Held,  that  a  charge  thereon 
subsisted  in  favour  of  the  lender  to  the  extent  to 
which  the  loan  had  been  applied  in  paying  off  the 
mortgage,  the  equitable  mortgage  to  the  lender 
not  operating  as  a  release  or  extinguishment  of 
the  charge,  nor  causing  it  to  become  merged 
therein.     Cheiwynd  v.  AUen,  160. 

Merger— Bedemption  by  Tenant  for  Life- 
Beeonveyanee  to  Himself— Intention  to  Keep 
Alive  Charge.]— A  mortgagor  who  settles  the 
equity  of  redemption,  becoming  tenant  for  life 
thereof,  and  who  afterwards  pays  off  the  mort- 
gage and  takes  a  reconveyance  to  himself  of 
the  mortgaged  premises  freed  from  the  mort- 
gage debt,  is  entitled,  on  proving  that  he  in- 
tended to  keep  the  mortgage  on  foot  for  his 
benefit,  to  have  a  declaration  by  the  Court  to 
that  effect,  notwithstanding  the  form  of  the 
reconveyance.  Qifford  (Lord)  v.  Fittha/rdinge 
(Lord),  629. 

Power  of  Sale — Purchase  under  Power  of 
Bale  by  SoUcitor  of  Mortgagee— yaUdity.]—As 
a  mortgagee,  selling  under  a  power  of  sale  in 
the  mortgage,  is  not  a  trustee  for  the  mortgagor, 
he  may  in  good  faith  sell  to  his  own  solicitor 
who  has  acted  for  him  in  the  mortgage,  though 
not  in  the  sale.  Such  a  sale  is  not  void,  but 
possibly  voidable,  and  might  under  certain  cir- 
cumstances be  impeached  by  the  selling  mort- 
gagee, but  not  by  the  mortgagor,  who  never 
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fttood  in  the  position  of  client  to  the  solicitor, 
efipecially  where  the  mortgagor,  having  fall 
knowledge  of  the  facts,  stands  hj  for  ten  years 
without  taking  any  steps  to  impeach  the  sale. 
KuU  y.  Etuton,  367. 

Priority — Kegligenoe  —  Vo  Enquiry  ai  to 
Title,  and  no  Prodnetion  of  Deeds— Legal  Estate 
— Pnrehaser  Postponed  to  Equitable  Mortgagee.] 
— A  legal  purchaser  for  value  will  be  postponed 
to  a  prior  equitable  incumbrancer,  of  whose 
charge  he  has  had  no  notice,  if  he  is  guilty  of 
such  gross  negligence  as  would  make  it  unjust 
for  him  to  be  allowed  to  take  up  the  position  of 
a  bona  fide  purchaser  for  value,  and  deprive 
some  one  else  of  his  security.  It  is  not  neces- 
sary that  he  should  have  been  guilty  of  fraud, 
or  of  that  wilful  negligence  which  leads  the 
Court  to  conclude  that  he  is  an  accomplice  in 
the  fraud.  Dictum  of  James,  L.J.,  in  Ratcliffe 
V.  Barnard  (40  L.  J.  Ch.  777 ;  L.  R.  6  Ch.  662) 
to  that  effect,  dissented  from.  Oliver  v.  Hvnton^ 
91 ;  (C^.)  583. 

A  purchaser  for  value  of  land  who  acquires 
the  legal  estate,  but  does  not  make  any  enquiry 
as  to  the  vendor*s  title,  and  does  not  ask  for 
the  production  of  the  title-deeds,  but  rests 
satisfied  with  a  statement  by  the  vendor  that 
he  has  the  deeds,  and  will  retain  them,  as  they 
relate  to  other  property,  is  guilty  of  such  gross 
negligence  as  to  make  it  unjast  that  he  should 
be  preferred  to  a  prior  equitable  mortgagee  by 
deposit,  of  whose  charge  he  had  no  notice  at 
the  time  of  purchase.    Ih. 

Priority  —  Further  Advances  —  Coyenant  to 
Make— Settlement  of  Equity  of  Redemption— 
Forfeiture  of  Life  Interest.]— The  doctrine  of 
HepUmon  v.  BoU  (34  L.  J.  Ch.  468;  9  H.L.  C. 
514),  according  to  which  a  prior  mortgagee, 
whose  mortgage  is  taken  to  cover  further 
advances,  cannot  claim  priority  in  respect  of 
advances  made  after  notice  of  a  second  mort- 
gage, applies  as  well  to  a  case  where  the  prior 
mortgagee  has  covenanted  to  make  the  further 
advances  as  to  a  case  where  the  further  ad- 
vances are  voluntary.  Weit  v.  Williams,  (C.A.) 
127. 

In  1895  A  mortga(?ed  his  equitable  interest 
under  a  will  to  the  plaintiff,  who  gave  no  notice 
at  the  time  to  the  trust.ees  of  the  will  In  1896 
A  mortgaged  the  same  interest  to  the  defendants 
(who  gave  notice  to  the  trustees  of  the  will)  to 
secure  a  present  advance  and  any  further 
sums  advanced  by  the  defendants  under  a 
covenant  in  a  settlement  of  even  date.  By  this 
settlement  (notice  of  which  was  also  given  to 
the  trustees  of  the  will)  A,  as  part  of  the  same 
transaction,  settled  the  equity  of  redemption  of 
his  interest  under  the  will  on  trust  to  pay  the 
income  to  himself  daring  his  life  or  until  aliena- 
tion, with  trusts  over  in  favour  of  other  persons; 
and  the  defendants  thereby  covenanted  to  pay 
to  A  200Z.  a  year  for  five  years.  The  defendants 


received  notice  of  the  plaintiff's  mortgage  in 
1897,  after  which  they  made  further  payments 
to  A  under  the  covenant  in  the  settlement  :— 
Bisld,  that  the  defendants  were  not  entitled  to 
priority  over  the  plaintiff's  mortgage  in  respect 
of  their  payments  made  after  notice  of  the 
plaintiff's  mortgage,  and  that  the  settlement 
had  no  validity  against  that  mortgage.    lb. 

Held  also,  that  A*8  life  interest  was  not 
determined  under  the  forfeitoie  clause  in  the 
settlement  by  the  plaintiff's  mortgage,  which 
was  prior  in  date.  Manmng  v.  Ckamhen  (I  De 
G.  8c  Sm.  282)  and  Seymour  v.  Lmeoi  (29  L.  J. 
Ch.  841 ;  1  Dr.  5c  S.  177)  distinguished.    lb. 

Priority— Further  Adyaace— Kotiee  of  Point 
Inoumbranoe  —  TaeUng — Joint  Tenants.]— In 
the  case  of  a  mortgage  of  real  estate  to  joint 
tenants  on  a  joint  account,  notice  to  one  of 
them  of  a  second  mortgage  is  sufficient  to 
displace  their  right  to  tack  a  further  advance. 
fVeeman  v.  Laing,  586. 

Public-house— Goodwill.]— A  public-hou^  of 
which  a  testator  was  owner  in  fee  (subject  to  a 
lease),  was  mortgaged  by  him  to  secure  1,60(M. 
The  testator  at  this  time  was  occupying  the 
house,  as  underlessee,  and  carrying  on  there 
the  business  of  a  licensed  victualler,  but  the 
goodwill  of  the  business  was  not  mentioned  in 
the  mortgage.  The  lease  was  afterwards  sur- 
rendered to  the  testator,  and  he  continued  to 
carry  on  the  business  at  the  house  until  his 
death.  After  the  death  of  the  tenant  for  life 
under  the  testator's  will,  the  house  and  the 
goodwill  were  sold  by  the  trustee  of  the  will 
(who  had  previously  paid  off  the  mortgage 
debt)  for  a  sum,  of  which  2,6172.  was  ascer- 
tained to  be  the  value  of  the  goodwill : — Held^ 
that  the  goodwUl  did  not  pass  to  the  mortgagee 
by  the  mortgage-deed;  and  that,  as  he  had 
never  been  in  possession,  he  had  not  acquired 
the  goodwill  de  facte.  The  legatee  of  the 
goodwill  was  therefore  entitled  to  receive  the 
2,6172.  without  any  deduction  therefrom  on 
account  of  the  mortgage  debt.  BewMtt^  In  re  ; 
Clarke  v.  WhUe,  104. 

fleourity  by  Partner  for  Partnenhip  Debt- 
Death  of  Mortgagor— Partnership  Aiaeti  Suft- 
eient  to  Pay  Joint  Debts— Exoneration  of  Laid 

Charged.]— Real  estate  belonging  to  a  partner 
aud  mortgaged  by  him  to  secure  a  partnership 
debt  is  not  primarily  liable  to  be  applied  in 
payment  of  the  mortgage  debt.  If  at  the  time 
of  the  death  of  that  partner  the  joint  assets  are 
sufficient  to  pay  the  joint  debts  in  fuU,  no 
liability  in  respect  of  the  mortgage  faUs  on  his 
estate.  A  dispute  between  the  legatees  of  his 
personalty  and  the  de^see  of  the  mortgaged 
land  as  to  the  incidence  of  the  liability  is  there- 
fore not  a  dispute  between  *'  persons  claiming 
through  or  under  the  deceased  person,"  within 
the  meaning  of  Locke-King's  Act,  and  the 
legatees  cannot  call  upon  the  devisee  to  dbu 
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charge  the  mortgage.    Ritson^  la  re  ;  Rition  v. 
Rit$tm,  (C.A.)  77. 

Beeeiver  and  Kanager— Appointment  of,  after 
Mortgagor's  Death— TTnieonred  Debt.]— The 
power  to  appoint  a  receiver  and  manager  con- 
ferred hj  a  mortgage-deed  is  not  revoked  by 
the  death  of  the  mortgagor,  and  a  receiver  and 
manager  of  a  business  appointed  by  a  mort- 
gagee nnder  sndh  a  power  after  the  death  of 
the  mortgagor  becomes  the  agent  of  the  mort- 
gagor's executor  to  the  extent  of  his  assets. 
Hale,  In  re  ;  Lilly  v.  Food,  (0. A.)  617. 

Whether  a  receiver,  acting  under  the  powers 
conferred  by  section  2^  of  the  Conveyancing 
Act,  1881,  can  pay  an  unsecured  debt  of  the 
mortgagor  oat  of  the  moneys  received  by  him 
as  receiver,  having  regard  to  the  fact  that  sub* 
section  8  of  section  24  only  confers  power  to 
apply  such  moneys  in  payment  of  debts  and 
charges  which  affect  the  mortgaged  property, 
qiuere,    lb. 

Validity — Charge  of  all  Beal  and  Personal 
Estate— Vagueness— Public  Polioy.]— A  charge 
upon  the  whole  of  a  mortgagor's  real  and 
personal  estate  is  a  valid  equitable  charge 
upon  all  the  mortgagor's  propcurty  existing  at 
its  date  ;  and  the  mortgagee  under  such  a 
charge  has  a  lien  upon  all  such  property  in 
preference  to  general  creditors.  Keloey,  In  re  ; 
Tyson  v.  Xeleey,  742. 

—Collateral  Advantage— Fetter  on  Redemption 
—Invalidity  of  Covenant.]— A  mortgage  is  a 
conveyance  of  property  as  a  security  for  the 
payment  of  a  debc,  or  the  discharge  of  some 
other  obligation,  and  the  security  is  redeemable 
on  such  payment  or  discharge,  and  any  provi- 
sion inserted  to  prevent  su^  redemption  is  a 
fetter  on  the  equity  of  redemption,  and  is  void  ; 
but  the  amount  or  nature  of  the  debt  or  obliga- 
tion is  not  a  fetter.  Santley  v.  Wilde,  (C.A.) 
681. 

A  mortgagee  may  in  the  mortgage  stipulate 
for  a  collateral  advantage  for  himself,  provided 
that  the  bargain  is  not  unconscionable  or  op- 
pressive ;  and  there  is  no  presumption  that 
where  a  mortgagee  has  stipulated  for  such  a 
collateral  advantage  it  has  been  obtained  by 
pressure.    Ih. 

A  covenant  in  a  mortgage  of  a  term  of  years 
that  the  mortgagor  will,  during  the  residue  of 
the  term,  notwithstanding  that  all  principal 
moneys  and  interest  may  have  been  paid,  pay 
to  the  mortgagee  one-third  of  the  net  profit 
rental  derived  from  any  underlease  or  tenancy 
affecting  the  same,  with  provisions  for  con- 
tinuing the  relative  positions  of  mortgagee  and 
mortgagor  for  the  purpose  of  securing  the  said 
share  of  rental,  is  not  void  as  clogging  the 
equity  of  redemption.  Bigg»  v.  Bdddinott  (67 
L.  J.  Ch.  5^ ;  [1898]  2  Ch.  307)  followed.    lb. 


Kotioe  to  Pay  oif-Tender— Withdrawal  of 
Kotioe.]— P^  Btsns,  J.— A  notice  by  the 
mortgagee  to  pay  off  cannot  be  withdrawn 
except  by  consent  of  the  mortgagor.    lb, 

Beposit  of  Shares  —  Foreolosnre  —  Statute- 
barred  Debt]— See  Limitations,  Statute  of. 

Equity  of  Bedemption— Freeholds,  Copyholds, 
and  Polioy  of  Insnranee.]— See  Lihitations, 
Statute  of. 

'Foreelosnre— Parties.]— See  Companv. 

Honey  Advanced  on  Joint  Aceount— Bequi- 
sition    on   Title.]— See   Vbndob   and    Pur- 

0HA8BB. 

Trade  Fixtures.]- See  Bills  of  Sale. 


hewspapeb. 

Sale  of— «  PubUshing  "— «<  Sporting"  Paper.] 
— Where  an  agreement  for  the  sale  of  a  news- 
paper provided  that  the  vendors  would  not 
print  or  pubUsh  any  **  roorting  paper  or  period- 
ical" within  certain  hmits  of  space,  it  was 
lield  that,  within  the  meaning  of  this  agreement, 
a  paper  was  "published" when  and  where  it 
was  offered  to  the  public  by  the  proprietor,  and 
that  when  copies  of  the  paper  were  offered  for 
sale  or  distribution  at  more  than  one  office,  the 
paper  was  "  published  '*  at  each  office.  Held, 
alia,  that  a  paper,  being  merely  a  record  of 
amateur  sports  and  deliberately  excluding  all 
racing  and  betting  intelligence,  was  not  a 
**  sporting  paper  "  within  the  meaning  of  the 
agreement,  although  devoted  to  "sports"  in 
one  sense  of  the  term.  MoFarlane  v.  Hulton, 
408. 

Votioe.]— See  Assignment. 


NinSANCE. 
Damage  to  Veighbouring  Land  — Bight  of 
Support— Sou  and  Water.]— Beneath  the  surface 
where  were  the  plaintiff's  houses  and  the  defen- 
dants' works  was  a  stratum  of  running  silt,  and 
the  land  on  which  the  plaintiff's  houses  stood 
was  supported  by  this  stratum  of  silt,  and 
the  earth  above  and  below  it.  The  defendants 
in  excavating  their  own  land  for  the  purpose  of 
their  works  reached  down  to  and  cut  through 
this  stratum  of  silt,  with  the  result  that  the 
land  under  the  plaintiff's  houses  subsided  and 
the  subsidence  caused  damage.  There  was  a 
conflict  of  evidence  as  to  how  far  this  running 
silt  was  liquid  rather  than  solid— that  is,  whe- 
ther it  was  muddy  water  or  wet  sand : — Held 
(dissentiente  Yauohan  WiLLiAics,  L.J.),  that 
the  damage  to  the  plaintiff's  houses  was  caused 
by  the  withdrawal  of  sand  or  soil  in  the  shape 
of  silt  from  under  his  land  owing  to  the  acts  of 
the  defendants  on  their  land,  and  what  the 
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defendants  had  done  was  an  actionable  naisance 
at  common  law.  Jordetan  ▼.  Sutton,  SotUheoateSf 
and  Drypool  Qaz  Co,,  (C.A.)  467. 

BeU,  by  VAuaHAK  Williams,  L. J.,  that  the 
subsidence  of  the  plaintiff's  l£^d  had  been 
caused  merely  by  the  withdrawal  of  water  sup- 
port produced  by  the  excavations  of  the  defen- 
dants on  their  own  land,  that  the  plaintiff  bad 
no  right  to  support  by  water,  and  what  the 
defendants  had  done  was  not  actionable.    lb. 

Per  LiKDLBY,  M.R.,  and  Rigby,  L.J.— 
Whether  PoppleweU  v.  Bbdkinton  (38  L.  J.  Ex. 
126 ;  L.  R.  4  Ex.  248)  is  an  authority  that 
under  no  circumstances  can  there  be  a  right  to 
support  to  land  from  underground  water, 
quare,    Ih. 

Per  Vauqhan  Williams,  TjJ.—PopplefveU 
y.  Hodkmsan  is  a  dear  authority  that  there  is 
no  such  right,  and  that  a  landowner  is  under  no 
obligation  at  common  law  so  to  deal  with  his 
land  as  not  to  withdraw  water  support  from 
the  land  of  another  person.    Ih, 

FABISH  COUircIL. 

See  Local  Govebnmskt. 


FABTITION. 

Praetiee— Form  of  Judgment—  Permanent 
Improvemeats.j—Minutes  of  judgment  ap- 
proved by  the  Court  in  a  partition  action  direct, 
ing  an  account  and  enquiry  as  to  expenditure 
in  permanent  improvements.  WUliami  v. 
Williams,  628. 


FABTNSBSHIF. 
Death  of  Partner— Goodwill— Mode  of  Valna- 
tion.]— Where  under  articles  of  partnership  a 
surviving  partner  takes  over  a  deceased  part- 
ner's shi^  at  a  valuation,  the  valuation  should 
proceed  on  the  footing  that  the  business  is  being 
sold,  so  that  as  against  the  purchaser  the  sur- 
viving partner  would  be  at  liberty  to  carry  on  a 
rival  business,  but  not  to  use  the  firm  name — 
that  name  not  being  identical  with  his  own — 
nor  to  solicit  the  old  customers  of  the  firm. 
Jennin^i  v.  Jenningt  (67  L.  J.  Ch.  190 ;  [1898] 
1  Oh.  378)  considered  and  followed.  DaM  and 
Matthem,  In  re,  186. 

Seourity  by  Partner  for  Partnership  Debt- 
Death  of  Mortgagor— Partnership  Assets  suffi- 
eioBt  to  pay  Joint  Debts— Exoneration  of  Land 
Chargod.]- See  Mortgage. 


FATBHT. 

Construction— Grant  to  Two  Perooni,  their 
Exoontors,  Administrators,  and  Assigns— Joint 
Tenancy.]— The  right  or  privilege  granted  by 


the  Crown  by  letters  patent  is  for  all  purposes 
to  be  regarded  as  property,  and  therefore  a 
grant  to  A  and  B,  their  executors,  administra- 
tors, and  assigns,  creates  a  joint  tenancy,  or 
joint  interest,  and  not  an  interest  in  common. 
yational  Society  for  the  Distribution  rf  Elec- 
trieity  v.  Oibhs,  503. 

Agreement  for  Bale— CoTonant  by  Vendors- 
Joint  or  Several.]— On  the  construction  (in  an 
agreement  for  the  sale  and  assignment  by  joint 
patentees  of  the  patent  to  a  company)  of  a 
clause  which  stipulated  that  **  such  assignments 
respectively  should  contain  a  covenant  by  the 
said  vendors,"  relating  to  the  validity  of  the 
patents,  "and  also  such  other  covenants  or 
provisions  as  may  be  reasonably  required  by 
the  said  company  for  giving  effect  to  the  sale 
hereby  agreed,** — Held,  that  the  covenant  to  be 
entered  into  was  a  joint,  and  not  a  several,  or 
joint  and  several  covenant,  and  therefore  that 
the  personal  representative  of  a  deceased  joint 
patentee  was  not  a  proper  party  to  an  action  to 
enforce  the  agreement.    lb. 

Infringement — ^Repair  of  Patented  Artiolo— 
Work  Done  at  Instance  of  PlaintilPs  Agent- 
Intention  to  Continue  Infiringement — ^^nno- 
tion.] — In  an  action  for  infringement  of  a 
patent,  where  the  infringement  complained  of 
is  making  a  new  patented  article  under  guise 
of  repairing  an  old  one,  the  only  question  is 
whether  the  defendant  has  exceeded  the  fsir 
limits  of  repair.  The  sale  of  a  patented  article 
gives  no  licence  to  use  its  materials  separately, 
and  the  use  of  some  part  of  an  old  pnrchased 
patented  article  in  making  a  new  one  is  no 
defence,  even  where  the  patent  is  for  a  oombi- 
nation,  in  which  the  old  part  used  is  the  only 
novelty.  Dunlop  Pneumatie  Tyre  Co.  v.  NM^ 
378. 

The  accepting  in  the  ordinary  way  of  busi- 
ness of  one  order  to  execute  repairs  amoontiDg 
to  making  a  new  article  is  evidence  of  intention 
to  continue  doing  so,  which  may  justify  an  in- 
junction. The  £ct  that  the  act  complained  of 
was  done  on  the  order  of  the  plaintLFs  agent 
is  no  defence,  unless  that  agent  had  authority 
to  order,  and  did  order,  the  actual  work  done. 
Kelly  V.  Batehelar  (10  Rep.  Pat.  Gas.  289}  dis- 
tinguished,   lb. 

Particulars  of  Objoetion—CortiiLoato— Costs.] 
Where  the  defendant  fails  to  prove  one  of  bis 
objections  to  the  plaintiffs  patent,  but  his  par- 
ticulars of  that  objection  are  necessary  for  the 
purpose  of  the  triiJ,  it  is  the  practice  to  give 
him  a  certificate  that  the  particulars  were 
reasonable  and  proper,  so  that  he  may  get  Uie 
costs  of  them,  idthough  the  objection  itself  fass 
failed.  Castner  Kellner  Alkali  Co,  v.  Cm- 
nieroial  Development  Corporation,  (C.A.)  A0% 

Proceedings  for  Bevocation— Application  ftr 
Leave  to  Apply  to  Amend  8peciflcation— *'  IMs- 
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claimer"— «*  Correction  or  explanation."]— The 
word  "disclaimer'*  in  section  19  of  the  Patents 
&c.  Act,  1883,  is  to  be  construed  strictly,  and  is 
not  to  be  read  as  extending  to  '*  correction  or 
explanation."  Where,  therefore,  proceedinj^s 
for  the  revocation  of  a  patent  were  pending, 
the  Court  refnsed  to  make  an  order  giving  the 
patentee  liberty  to  apply  at  the  Patent  Office 
for  leave  to  amend  his  specification  by  way  of 
correction.  Lang'i  Patent,  In  re  (7  Eep.  Pat. 
Cas.  469),  and  Oaulard  Sf  Qibhit  Patent,  In  re 
(57  L.  J.  Ch.  209 ;  6  Kep.  Pat.  Cas.  192),  dis- 
cussed and  distinguished.  OvcevCt  Patent^  In 
re,  63. 

•  Threat!  of  Proceedings— Injnnotion  to  Be- 
strain— Threats  of  Proceedings  by  Persons  other 
than  Person  Si^oined- Breach  of  Injunction.]— 
An  order  restraining  the  defendant,  his  servants 
and  agents,  from  threatening  the  plaintiffs  or 
any  of  their  customers  with  "any  legal  pro- 
ceedings or  liability  "  in  respect  ot  the  manufac- 
ture, sale,  or  purchase  of  a  certain  patented 
article  is  not  disobeyed  by  the  circulation  by 
the  defendant  of  a  pamphlet  with  his  name 
thereon  as  agent  for  a  third  person,  containing 
a  notice  signed  by  the  third  person,  and  stating 
that  he  was  t^e  exclusive  maker  of  the  article, 
and  it  was  his  intention  to  prosecute  all  in- 
fringers of  his  patents  (distentiente  Chitty, 
L.J.).  EUam  v.  H.  F.  Martyn  ^-  Co.,  (C.A.) 
123. 

ffeld,  by  CuiTTY,  L.J.  (agreeing  with 
BOMBB,  J.),  that  the  injunction  was  not  re- 
stricted to  threats  of  proceedings  to  be  taken 
by  the  defendant  himself,  and  that  the  circula- 
tion of  the  pamphlet  in  question  was  a  breach 
of  the  injunction.    Ih. 


PERPETUITY. 

See  YsNDOB  and  Pubchasee. 


POOB  LAW. 

Pauper  Lunatic— Maintenance— Beeovery  of 
Arrears.] — Maintenance  of  a  pauper  lunatic  in 
an  asylum  by  the  guardians  of  the  poor  of  the 
parish  to  which  he  is  chargeable  constitutes  a 
debt  of  the  luuatic  to  the  guardians.  Wation, 
In  re;  StamfarA  Union  ▼.  Bartlett,  21. 

Statnte  of  Limitations.]— In  an  action  by  the 
guardians  against  his  legal  personal  represen- 
tative for  arrears  of  maintenance,  the  Statute 
of  Limitations  may  be  set  up.  Arrears  of 
maintenance  from  a  date  six  years  prior  to 
the  commencement  of  the  action  only  are  re- 
coverable. Nenhiggin,  In  re;  EggUton  v. 
Newhiggin  (56  L.  J.  Ch.  907 ;  36  Ch.  D.  477), 
followed.    Jh. 

In  such  an  action  the  Court  will  not,  in  order 
to  grant  more   than  six  years*  arrears,  take 


judicial  notice  of  what  might  have  been  the 
effect  of  presenting  a  petition  in  lunacy  for 
arrears  in  the  lunatic's  lifetime.  Stedm/m  v. 
:ffart  (23  L.  J.  Ch.  908;  Kay,  607)  distin- 
guished,   lb. 


POWERS. 

Appointment— Absence  of  Hotchpot  Clauie— 
Implied  Appointment  —  Conditional  Appoint- 
ment.]— A  donee  of  a  power  of  appointing  a 
trust  fund  amougst  her  son  and  two  daughters 
and  their  issue,  by  her  will,  after  appointing 
two  sixths  to  her  son  for  life  or  until  aliena> 
tion,  and  then  to  his  children,  and  one  sixth  to 
each  of  her  two  daughters,  declared  as  follows : 
*'  I  make  no  appointment  of  the  other  two 
sixth  parts  as  I  wish  them  to  pass  directly  to 
my  said  two  daughters,  and  I  also  declare  that 
neither  my  son  nor  his  children  shall  take  any 
share  or  interest  in  the  said  unappointed  parta 
of  the  said  trust  fund  " : — Held,  that  the  other 
two  sixths  were  not  appointed  by  implication, 
and  that  the  appointment  to  the  son  was  not 
conditional  on  his  claiming  no  part  of  them, 
but  that  they  were  distributable  as  in  default 
of  appointment  amongst  the  son  and  two 
daughters  in  equal  shares.  Jack,  In  re ;  Jack 
V.  Jack,  188. 

Appointment— Married  Woman— Will  —  In- 
tention to  PayEusbaDd's  Debt— Assets  for  Pay- 
ment of  Debts.] — If  a  married  woman,  in  exer- 
cise of  a  general  power  of  appointment  by  will, 
gives  a  legacy  in  discharge  of  a  debt  due  from 
ner  husband  to  the  legatee,  which  is  unpaid  at 
her  death  but  is  afterwards  paid  by  her  hus- 
band, the  amount  of  the  legacy  is  under  sec- 
tion 4  of  the  Married  Women's  Property  Act, 
1882,  made  assets  liable  for  the  testatrix's 
debts.  It  makes  no  difference  that  the  debt  is 
wrongly  described  as  due  from  the  testatrix  if 
the  Court  is  satisried  that  she  was  referring  to 
her  husband's  debt.  Hodgson,  In  re;  Darley 
V.  Hodgion,  313. 

General  and  Special— Execution— Will— Con- 
itruction— Intention.]— Where  the  intention  of 
a  testator  to  exercise  a  special  power  of  appoint- 
ment over  particular  property  can  be  ascertained 
from  his  will,  effect  will  be  given  to  it,  notwith- 
standing that  there  is  no  actual  reference  in  the 
will  to  the  power  or  to  the  property,  and  the 
testator  possesses  other  general  powers  of  ap- 
pointment to  which  the  words  of  the  will  are 
applicable.  Sharla/nd,  In  re;  Hew,  In  re; 
Rem  V.  WippeU,  747. 

Special  Power  of  Appointment— Will— Be- 
qncits  to  Persons  not  Objects  of  Power~«  Oive 
bequeath  and  appoint "  Besidne  of  Estate  and 
Effects.] — ^Where  a  lady  who  had  a  testamen- 
tary power  of  appointment  over  certain  funds 
in  favour  of  her  husband  by  her  will  bequeathed 
certain  legacies  *'  out  of  my  separate  estate  or 
out  of  the  estate  and  effects  over  which  I  have 


Digitized  by 


Google 


XZVUl 


CHANCERY  DIVISION. 


[1899 


any  disposing  power  **  to  persons  not  objects  of 
the  power,  and  proceeded,  *'  I  give  bequeath 
and  appoint  all  the  reddne  of  my  estate  and 
effects  whatsoever  and  wheresoever  nnto  my 
hasband  .  .  .  absolulely/'  it  was  held  that  the 
power  had  been  exercised.  Evidence  was  ad- 
mitted to  prove  that  the  lady  had  no  other  tes- 
tamentary power  of  appointment.  Milnsr,  In 
re  ;  MUner  v.  Brayt  255, 

Of  Sale— Beviie  to  Tmsteei.] — See  Will. 


PRACTICE. 

Parties  —  Befendants  —  Plaintifb  —  Con- 
spiraoy.] — Persons  who  conspire  illegally  to 
watch  and  beset  a  place  with  a  view  to  per- 
suade workmen  not  to  work,  or  to  cease  work- 
ing for  a  person,  may  be  sued  jointly  in  one  and 
the  same  action.  Sadler  v.  Cheat  Wettem 
RaUway  (65  L.  J.  Q.B.  462 ;  [1896]  A.C.  460) 
distinguished.     Wdlten  v.  Oreen^  730. 

Persons  whom  it  is  sought  to  compel  by 
illegal  means  to  act  not  in  accordance  with  the 
views  they  would  themselves  adopt,  but  in 
accordance  with  the  views  of  others,  may  join 
as  co-plaintiffs  in  an  action  against  those  seek- 
ing to  coerce  them.    Ih. 

Parties  —  Plaintifb  —  Joinder  of  Cansei  of 
Action— Sepresentatiye  Aotion— Class — Public 
Bight— Ittomey-Oeneral.]— All  persons  having 
a  common  right  which  is  invaded  by  a  common 
enemy,  although  they  may  have  different  rights 
inter  se,  are  entitled  to  join  in  suing  that  com- 
mon enemy  in  respect  of  that  common  right. 
Ellis  V.  Bedford  (^Duke),  (O.A.)  289. 

Six  plaintiffs  brought  an  action  on  behalf 
of  themselves  and  all  other  growers  of  fruit 
against  the  owner  of  a  market  as  sole  defendant, 
claiming  preferential  rights  to  three  different 
kinds  of  cart  stands  alleged  to  have  been  con- 
ferred on  growers  by  a  private  Act  of  Parlia- 
ment. They  also  claimed  repayment  of  exces- 
sive tolls  paid  by  them  to  the  defendant,  the 
particulars  of  these  overcharges  being  different 
in  each  case: — Held^  that,  inasmuch  as  the 
claim  was  also  against  the  general  public,  the 
Attorney-General  must  be  added  as  a  defendant, 
and  (diitewtiente  Vauohan  Williams,  L.J.) 
that  the  Act  could  not  be  construed  in  his  ab- 
sence ;  but  {diuentiente  Yaughan  Williams, 
L  J.)  that  the  statement  of  claim  disclosed 
such  a  prima  faoie  common  interest  in  the 
growers,  and  denial  of  that  interest  by  the  de- 
fendant, as  justified  the  plaintiffs  in  bringing 
a  representative  action;  that  the  claims  in 
respect  of  the  different  cart  stands  which  de- 
pended on  the  construction  of  the  same  Act  of 
Parliament  might  be  conveniently  joined  in  one 
action;  and  that  the  joinder  of  the  separate 
claims  for  overcharges,  whether  justified  or  not, 
was  no  ground  for  staying  all  the  proceedings. 
Ih. 


HeUd,  by  Vauohan  Williams,  L  J.,  that  the 
plaintiffs  were  not  entitled  to  sue  on  behalf  of 
a  class  having  common  rights  unless  the  Act 
had  conferred  upon  them  private  rights,  and 
therefore  that  the  question  on  the  construction 
of  the  Act  ought  to  be  determined  on  the 
present  appeal.    Ih, 

—Joinder  of  Plaintiib  —  Came  of  AetioA  — 
«  Same  transaetioa."]— Where  several  persons 
separately  apply  for  debentures  in  a  company, 
relying  on  a  proapectus  and  covering  letter 
which  contain  misrepresentations,  they  mij 
jointly  sue  the  directors,  as  they  have,  within 
Order  XVI.  rule  1,  a  claim  for  relief  arising 
out  of  the  "  same  transaction.**  Drineqhier  v. 
Wood,  181. 

—Joinder  of  Plaintiib— Separate  TraniaetiflM 
—Joint  and  Separate  Caoses  of  Aetion.]— In 
an  action  by  the  Universities  of  Oxford  and 
Cambridge  for  an  injunction  to  restrain  the 
defendants  from  selling  or  advertising  books 
bearing  the  title  "  The  Oxford  and  Cambridge 
Publications,"  or  "  The  Oxford  and  Cambri^ 
Edition,"  the  statement  of  claim  alleged  that 
the  plaintiffs  carried  on  an  extensive  business 
in  printing  and  publishing  at  their  respective 
presses  known  as  the  Oxford  University  Press 
and  the  Cambridge  University  Press ;  that  cer- 
tain works  were  the  Joint  publications  of  the 
two  presses;  that  the  defendants  had  com- 
menced to  publish  and  advertise  text-books 
under  the  titles  in  question ;  and  that  the  use 
by  the  defendants  of  such  titles  was  calculated 
to  deceive,  and  induced  the  belief  that  the  books 
emanated  from  the  presses  of  the  plaintiffs,  or 
were  authorised  by  them  : — Held,  that  the  case 
came  within  Order  XVI.  rule  1,  as  interpreted 
by  CHiTxr,  L.  J.,  in  Stroud  v.  Laweon  (67  L.  J. 
Q.B.  718 ;  [1898]  2  Q.B.  44),  for,  first,  the  right 
of  relief  alleged  to  exist  in  each  plaintiff  arose 
out  of  one  transaction,  or  series  of  transactions^ 
if  each  publication  by  the  defendants  was  to  be 
treated  as  a  separate  transaction ;  and  secondly, 
the  question  of  publication,  and  the  belief  that 
would  be  induced  by  the  publications  of  the 
defendants,  were  common  questions  of  fact  that 
would  arise  in  the  action,  and  consequently 
that  the  two  Universities  could  be  joined  as 
plaintiffs.  Oaford  and  Camhrid^e  UhiversOiet 
V.  GeoTife  OiU  Jt  Sons,  34. 

Payment  into  Court  on  KotiOA— Admiisioa 
by  Defendant— Money  lleoeiTcd  by  Defnidaat, 
but  Paid  Away.]— The  plaintiff  and  defendant 
were  co-trustees.  In  August,  1898,  the  plaintiff 
became  absolutely  entitled  to  the  whole  of  the 
trust  estate.  Shortly  afterwards  the  plaintiff 
and  defendant  transferred  certain  shares  (form- 
ing part  of  the  trust  estate)  into  the  name  of 
the  defendant.  The  defendant  sold  and  trans- 
ferred these  shares  to  a  purchaser,  and  received 
the  purchase-money.  The  plaintiff  moved  for 
an  order  tliat  the  defendsint  should  pay  the 
purchase-money    into    Court    (the    defendant 
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alleging,  and  the  plaintiff  denying,  that  it  had 
ceaaed  to  be  trnat  money).  The  defendant,  in 
his  affidavit  in  answer  to  the  motion,  said  that, 
before  any  question  was  raised,  he  in  good 
faith  paid  away  all  the  purchase-money,  and 
that  he  had  no  power  over  the  shares  ;  but  did 
not  say  that  he  had  no  power  over  the  pur- 
chase-money : — Held,  that  he  must  be  ordered 
to  pay  the  purchase-money  into  Court.  Benton, 
In  re;  JEUetton  v.  IHllert,  6. 

Payment  into  Court— Denial  of  Liability- 
Two  Causet  of  iUtion — Counterolaim — Money 
Aeoepted—Satii&otion  — Bight  to  Continne 
Aotion  and  Counterclaim.] — Under  Order  XXII. 
rule  1  money  can  be  paid  into  Oourt  only  in 
respect  of  a  daim  for  debt  or  for  damages ;  it 
cannot  be  paid  in  in  respect  of  an  action 
brought  to  establish  a  right  and  obtain  an  in- 
junction.    Ooate  V.  Hord,  (C.A.)  608. 

Where  a  plaintiff  brings  an  action  for 
damages  and  an  injxmction,  and  the  defendant 
pays  money  into  Court  **in  respect  of  the 
matters  complained  of,"  with  a  denial  of 
liability,  and  sets  up  by  way  of  counterclaim  a 
right  adverse  to  that  claimed  by  the  plaintiff, 
the  latter  cannot  by  taking  the  money  out  of 
Court  "  in  satisfaction  of  the  claim  in  respect 
of  which  it  is  paid  in,"  convert  the  payment  into 
Court  into  an  admiBsion  of  his  title  so  as  to 
put  an  end  to  the  whole  of  the  action  and  the 
counterclaim.    Ih. 

Semble,  a  plaintiff  in  an  action  for  damages 
and  an  injunction,  who  takes  out  of  Court 
money  which  has  been  paid  in  in  respect  of 
the  damages  with  a  denial  of  liability,  can  go 
on  with  the  rest  of  his  action,  and  will  not  be 
deprived  of  his  costs  if  he  succeeds  in  establish- 
ing his  right  but  fails  to  prove  that  he  has 
sustained  dunages  to  a  greater  amount  than 
the  sum  paid  into  Court,    lb. 

Suing  in  Forma  Pauperii.]— See  Solicitor. 


PBIirCIPAIi  AND  AGENT. 
Payment  by  Agent  on  Account — Inference 
of  Promise  to  Pay  Balance.] — An  agent  who  has 
authority  to  pay  a  debt  of  his  principal  has 
anthoiity  to  promise  to  pay  it ;  and  where  an 
agent  acting  within  the  scope  of  his  authority 
makes  a  payment  on  account  of  a  debt  of  his 
principal,  and  nothing  more  is  said  or  done,  a 
promise  to  pay  the  balance  of  the  debt  will  be 
inferred  so  as  to  take  the  case  out  of  the 
Statute  of  Limitations.  Bale, In  re;  Lilleyy. 
Food,  (C.A.)  517. 

PBOBATE.— See  Will. 

BEOBIVEB. 

See  EzscuTioN ;  Mobtgaqb. 


BEMOTEITBSS. 

See  Vendor  and  Purchaser. 

BENTCHABGE. 

Limitation  under  Statute  of  TTsei — Common- 
Law  Beiervation — Bviotion  from  Part  of  Pro- 
perty by  Title  Paramount— Apportionment — 
Value.] — Where  property  is  conveyed  by  feoff- 
ment reserving  or  limiting  a  rentcharge  under 
the  Statute  of  Uses,  if  the  feoffee  or  his  suc- 
cessors in  title  are  evicted  by  title  paramount 
from  part  of  the  property,  the  rentcharge  will 
not  remain  payable  in  fiUI,  but  will  be  appor- 
tionable.  Although,  as  stated  in  Co.  Lit., 
p.  14  8&,  in  the  case  of  a  grant  of  a  rentcharge 
the  rent  will  continue  payable  in  full,  notwith- 
standing a  defect  in  the  grantor's  title  to  part 
of  the  land,  a  further  witnessing  part  in  a  feoff- 
ment by  which  a  rentcharge  was  reserved,  pur- 
porting to  grant  the  rent  already  reserved  or 
limited,  will  have  no  such  operation.  Hartley  v. 
MaddoclU,  496. 

The  apportionment  must  be  made  not  on  the 
acreage,  but  on  the  respective  values  of  the  pro- 
perties at  the  date  of  the  eviction.    Ih, 

BESTBAIITT   OF   TBADE. 

See  CONTBACT. 


BESTBAINT  ON  ANTICIPATION, 

See  HcsBAND  and  Wife. 

BEVENUE. 

Estate  Duty— Settlement  Estate  Duty— Inoi- 
denoe—- Covenant  by  Testator  to  Pay  Sum 
'<  without  any  deduction  "—Settlement  by  Deed 
in  Testator^s  Lifetime.]— Testator  by  a  settle- 
ment made  in  1895  on  his  daughter's  marriage 
covenanted  with  the  trustees  that  his  executors 
would  within  six  months  after  his  death  pay  to 
the  trustees  the  sum  of  25,000/.  "  without  any 
deduction,"  to  be  held  by  the  trustees  on  the 
usual  trusts  in  a  marriage  settlement  i^Held, 
that,  as  between  the  executors  and  trustees  of  the 
settlement,  the  rateable  part  of  the  estate  duty 
which  became  payable  on  the  testator's  death 
in  1897  in  respect  of  the  25,000/.  must  be  paid 
out  of  his  general  estate,  but  that  the  addi- 
tional settlement  estate  duty  in  respect  of  the 
25,000/.  must  be  paid  by  the  trustees  of  the 
settlement  in  consequence  of  the  trusts  of  which 
it  became  leviable.  Mary  on- Wilson,  In  re; 
Wilson  V.  Maryon- Wilson,  680. 

BULES    OF    COTJBT. 

Order  XVI.  rule  1,    34,181. 

rules  1,  4,  6,  and  11,    780, 

Order  XVUL  rule  1,    730. 
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Order  XXII.  role  1,    608. 
Order  XXXVIII.  rule  3,    444. 
Order  XLII.  rule  31,    390. 
Order  LXI.  rule  1,    657. 

Appendix  N  (Costs),  Nos.  81  and  82a. 

SCHOOIj,— See  Chabitt. 

SETTLED  IiAND. 
Compoimd  Settlement— Series  of  Deeds— Dis- 
entailing Deed  and  Be-settlement-Creatioa  of 
Hew  Life  Estate— Jointnre  and  Portions  Existing 
under  Prior  Deed — Sale  by  Tenant  for  Life — 
Power  to  Convey  Discharged  from  Jointure  and 
Portions.] — The  definition  iu  section  2,  sub- 
section 1  of  the  Settled  Land  Act,  1882,  of  a 
settlement  as  being  an  instrament  or  number 
of  instraments  whereby  "  land,  or  any  estate 
or  interest  in  land,  stands  for  the  time  being 
limited  to  or  in  trust  for  any  persons  by  way  of 
succession,"  includes  the  case  of  a  jointure  and 
portions  limited  to  arise  on  or  after  the  death 
of  a  tenant  for  life  and  the  terms  of  years 
limited  to  secure  them.  Mundy  and  Roper  i 
Contract,  In  re,  (C.A.)  136. 

Under  settlements  of  1861  and  1865  land 
stood  limited  (in  effect)  to  the  use  of  A.  for 
life,  and  subject  thereto  to  the  use  of  trustees 
for  a  term  of  three  hundred  years  from  the 
death  of  A.  to  secare  a  jointure  rentcharge  for 
his  wife,  and  subject  thereto  to  the  use  of  trus- 
tees for  a  term  of  fifteen  hundred  years  from 
the  death  of  A.  to  secure  portions  for  his 
younger  children,  and  subject  thereto  to  the 
use  of  the  eldest  son  of  A.  in  tail  male.  In 
1889  A.  and  his  eldest  son  disentailed  the  estate, 
and  by  subsequent  deed  re-settled  it.  Under 
the  re-settlement  the  land  was  limited  to  the 
use  of  A.  for  life,  but  his  life  estate  was  not 
stated  to  be  in  restoration  of  his  old  life 
estate  i—Held  (dubitarUe  Vaughan  Williams, 
L.J.),  that  the  settlement  consisted  of  the  deeds 
of  1861, 1865,  and  1889 ;  and  that,  thoagh  the 
life  estate  of  A.  must  be  treated  as  a  new  life 
estate  arising  under  the  re-settlement,  he  had 
power,  upon  trustees  of  the  settlement  consist- 
ing of  these  deeds  being  appointed,  to  convey 
the  land  discharged  from  the  jointure  and  por- 
tions. Ailesbvry  (Afarquit)  aiid  Iveagh  (^Lard), 
Iti  re  (62  L.  J.  Ch.  713;  [1893]  2  Oh.  345), 
approved.    lb. 

Per  LiNDLEr,  M.R.,  and  Chitty,  L. J. : 
There  may  be  at  the  same  time  a  settlement 
consisting  of  several  deeds,  and  a  less  compre- 
hensive settlement  constituted  by  one  of  the 
deeds  only.  Du  Cane  and  Nettle/old's  Con- 
tract.  In  re  (67  L.  J.  Ch.  393,  399;  [1898] 
2  Ch.  96,  105),  on  this  point  approved.     7ft. 


By  vhlne  of  section  50  of  the  Settled  Land 
Act,  1882,  the  statutory  power  of  sale  of  a 
tenant  for  life  is  not  annexed  to  his  estate,  bot 
is  vested  by  the  Act  once  for  all  in  the  tenant 
for  life,  and  remains  vested  in  him,  is  incapable 
of  being  assigned  or  released,  and  continues 
exercisable  by  the  tenant  for  life,  notwithstand- 
ing any  assignment  by  him  of  his  estate.  Con- 
sequently the  statutory  power  of  sale  which  A. 
had  given  to  the  execution  of  the  deeds  of  1889 
was  not  affected  by  those  deeds.    Xb, 

Heirloom— Sale  at  Instanoe  of  Tenant  for 
life— Opposition  of  SemaindermeiL— Diaeretion 
of  Court — Unique  Family  Jewel  —  *'Hope" 
IHamond.]— When  a  tenant  for  life  applies  to 
the  Court  under  section  37  of  the  Settled  Land 
Act,  1882,  for  leave  to  sell  heirlooms,  he  must 
shew  some  reason  why  the  Court  should  sanc- 
tion the  sale.  The  fact  that  he  has  involved 
himself  in  pecuniary  difficulties  is  not  a  cir- 
cumstance which  ought  to  have  weight  in 
deciding  in  favour  of  a  sale.  Hope^e  SetUement, 
In  re  (9  Times  L.  B.  506),  approved.  Hope's 
Settled  Estates,  In  re;  Hope^  In  re;  Be  Qrtto 
V.  Hope,  (C.A.)  625. 

In  considering  whether  its  sanction  should 
be  given  to  a  sale  of  heirlooms  the  Court  ought 
to  look  at  all  the  circumstances — the  setUe- 
ment,  the  intention  of  the  settlor,  and  the 
wishes  and  interests  of  the  family — and  con- 
sider whether  it  would  be  for  the  benefit  of  the 
estate  as  a  whole  that  the  heirlooms  should  be 
sold.  Observations  of  Lindlbt,  L.J.,  in  AUes- 
bury  (Marquis)  Settled  Estates,  In  re  (61  L.  J. 
Ch.  116, 123;  [1892]  1  Ch.  506,  536),  explained. 
lb. 

Indueemant  to  Tenant  for  Lite  not  to  Bzar- 
else  Powers— Separate  Settlement  —  Different 
Settlors.]— Section  51  of  the  Settled  Land  Act, 
1882,  which  makes  void  any  provision  in  a 
settlement  tending  to  induce  a  tenant  for  life 
to  abstain  from  exercising  bis  powers  under  the 
Act,  applies  to  a  case  where  the  inducement  is 
contained  in  a  separate  instrument  made  by  a 
person  other  than  the  settlor  of  the  land.  Smith, 
In  re ;  Orose'Smith  v.  Bribes,  198. 

Land  Yetted  in  Bishop  in  Eight  of  See— Grant 
to  Chureh  Dignitary  under  Custom— Bight  of 
Selling.] — Land  vested  in  a  bishop  in  right  of 
his  see,  and  from  time  immemorial  granted  by 
him  to  a  dignitary  of  his  cathedral  church  for 
life  so  long  as  he  should  continue  in  his  dignity, 
— Ueld,  not  to  be  settled  land  which  could  be 
sold  under  the  Settled  Land  Act  Bath  and 
Wells  (Bishop),  Ex  parte,  524. 

lOnes— Open  or  TTnopen— Tenant  for  Ulii— 
Lease— Lands  Separated  by  Strip  Belonging  to 
Another  Owner.]— The  statement  of  the  law  in 
Elias  V.  Snowdon  Slate  Quarries  Co.  (48  L.  J. 
Ch.  811 ;  4  App.  Cas.  454),  to  the  effect  that 
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when  a  mine  is  onoe  open  the  sinking  a  new 
pit  on  the  same  vein  is  not  necessarilj  the  open- 
ing of  a  new  mine,  is  inapplicable  to  a  case 
where  two  portions  of  a  settled  estate  are 
separated  from  each  other  by  a  strip  of  land 
belonging  to  a  different  owner,  although  one 
continnoas  seam  of  coal  runs  under  the  whole. 
If,  therefore,  the  seam  of  coal  has  been  worked 
under  one  portion  of  the  settled  estate  in  the 
lifetime  of  the  settlor,  bat  not  under  the  other, 
the  onworked  portion  cannot  be  held  an  *'  open 
mine,"  even  when  the  tenant  for  life  has 
acquired  the  coal  under  the  intervening  strip. 
The  Court,  in  sanctioning  a  lease  of  the  xm- 
worked  portion,  will  consequently  direct  that 
three-fourths  of  the  rent  must  be  set  aside  and 
invested,  according  to  section  4,  sub-section  iii. 
of  the  Settled  Estates  Act,  1877.  MaynarcPt 
Settled  Eetate,  In  re,  609. 

Tenant  for  Life— DwelUng-honie— Bight  of 
Ooonpation— Tmiteei  of  Term— Power  to  Mort- 
gage—Tmiteet  for  Pnrpoief  of  Settled  Land 
Acts.] — ^An  unlimited  right  of  personal  occupa- 
tion of  a  dwelling-house  and  premises,  if  exer- 
cised, constitutes  the  occupier  a  tenant  for 
life  thereof  within  the  meaning  of  the  Settled 
Land  Acts.     Ca/tne'%  Settled  JSstates,  In  re,  120. 

Land  was  limited  to  trustees  for  a  term  of 
1,000  years  on  trust,  as  to  the  premises  therein 
comprised,  to  allow  the  applicant  to  occupy  a 
dwelling-house  and  appurtenances  forming  part 
thereof  rent  free  for  so  long  as  she  might  wish 
to  continue  to  do  so ;  and  also  by  mortgage  of 
the  said  premises,  or  by  or  out  of  the  rents  and 
profits  thereof,  or  by  any  other  reasonable  ways 
and  means,  to  raise  and  pay  certain  moneys 
and  interest.  Subject  to  the  trusts  of  the  said 
term,  the  property  was  limited  over  in  fee- 
simple: — Held,  following  Eastman^e  Settled 
J^tatei,  In  re  (68  L.  J.  Ch.  122»),  that  the  appli- 
cant was  tenant  for  life  of  the  dwelling-house 
and  appurtenances.  But  held  that  the  trustees 
of  the  term  were  not  trustees  for  the  purposes 
of  the  SetUed  Land  Acts.    lb. 

Tenant  for  Life — TTndiTided  Share  of  Land- 
Power  to  Sell— Vendor  and  Purohaier.].— A 
tenant  for  life  of  an  undivided  moiety  of  land 
can  sell  the  moiety  of  which  he  is  tenant  for 
life  under  the  powers  of  the  Settled  Land  Act, 
1882,  without  the  concurrence  of  the  owner  or 
person  having  the  power  or  right  of  disposition 
of  the  other  undivided  moiety.  ColUnge^t 
Settled  Estates,  In  re  (57  L.  J.  Ch.  219;  36 
Cb.  D.  616),  overruled.  Cooper  v.  BeUey,  (C.A.) 
258. 

Trust  for  Sale— Personal  Settlement— Power 
to  Purchase  Land— Trust  for  Be-sale  and  Be- 
inyestment—**  Money  liable  to  be  laid  out  in 
the  purchase  of  land" — Capital  Money.]— 
Money  in  the  hands  of  trustees  of  a  personal 
settlement,  whereby  the  proceeds  of  sale  of 
land  are  settled,  with  power  to  lay  out  the 


trust  funds  in  the  purchase  of  land  to  be  made 
subject  to  the  settlement,  may  be  applied  as 
capital  money  under  section  88  of  the  Settled 
Land  Act,  1882,  such  money  being  *'  liable  to  be 
laid  out  in  the  purchase  of  land"  within  the 
meaning  of  that  section,  which  is  not  confined 
to  money  that  must  necessarily  be  so  laid  out. 
Saltan's  Settled  Eitatee^  In  re,  39. 

SETTLEMEITT. 

Female  Infant — Marriage  Articles— Covenant 
to  Settle  After-acquired  Property— Change  of 
Domioil.]— Ante-nuptial  articles  entered  into 
according  to  English  law  by  a  female  infant 
will  be  governed  by  English  law,  and  may  be 
aflHrmed  by  her  after  coming  of  age,  though 
she  is  then  domiciled  in  a  foreign  country, 
and  the  afl3rmance  is  in  accordanoe  with  English 
law  only.  Van  Orutten  v.  Dighf  (82  L.  J.  Oh. 
179;  31  Beav.  561)  foUowed.  Viditz  v. 
(THagan,  653. 

Bepndiation— BeaionableTime.] — An  infant's 
contract  need  not  be  affirmed  after  the  infant 
comes  of  age  to  render  it  good.  It  is  valid  until 
disaffirmed,  and  unless  repudiated  within  a 
reasonable  time  the  infant  is  absolutely  bound  by 
it.  Edicarde  v.  Carter  (63  L.  J.  Ch.  100;  [1893] 
A.C.  360)  and  Hbdion,  In  re;  WiUianu  v. 
Knight  (63  L.  J.  Ch.  609;  [1894]  2  Ch.  421), 
followed.  The  decision  of  Jbsskl,  M.B.,  in 
Smith  V.  Lnoas  (18  Ch.  D.  631),  is  inconsistent 
with  the  decision  of  the  House  of  Lobdb  in 
Edwards  v.  Carter  (supra).  There  is  no  incon- 
sistency between  Otoper  v.  Cooper  (IS  App.Cas. 
88)  and  Edwards  v.  Carter  (supra).    lb. 

Bectifieation.]— Where  ante-nuptial  articles 
provided  for  the  settlement  of  the  wife's  idFter- 
aoquired  property,  exclusive  of  pecuniary 
legSeuues,  and  the  settlement  executed  after 
marriage  in  purauanoe  of  the  articles  omitted 
to  qualify  the  covenant  to  settle  by  excluding 
such  pecuniary  legacies,  the  settlement  was 
rectified  so  as  to  correspond  with  the  articles. 
lb. 

VaUdity  —  Consideration  —  Prohibited  Mar- 
riage—Deceased Wife's  Sister.]- By  a  settle- 
ment  executed  in  contemplation  of  marriage 
between  the  settlor  and  his  deceased  wife's 
sister,  the  settlor  gave  her  a  life  interest  in 
property  which  was  thereby  vested  in  trustees. 
The  ceremony  of  marriage  was  gone  through, 
and  after  the  settlor's  death  the  trustees  applied 
to  have  it  determined  whether  the  rents  of  the 
property  were  payable  to  the  beneficiary  or  to 
the  settlor's  representative: — Held,  that,  the 
consideration  being  illegal,  the  gift  of  the  life 
interest  failed.  Ayerst  v.  Jenldns  (42  L.  J.  Ch. 
690;  L.  B.  16  Eq.  275)  distinguiBhed  on  the 
ground  that  the  tnist  here  was  being  invalidated 
not  at  the  instance  of  a  person  claiming  through 
the  settlor,  but  on  an  application  by  trustees  for 
the  Court's  direction.    Phillips  v.  Probyn,  401. 
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80LICIT0B. 

CofU^Taxation  —Common  Order —Delivery 
of  Bill'Diiclaimer  of  Bight  to  Cotti.]— Where 
a  solicitor  disdaims  all  right  to  be  paid  costs, 
whether  by  way  of  set-off  against  money  of  his 
client  in  his  hands  or  otherwise,  he  cannot, 
under  the  common  order  to  tax,  be  compelled  to 
deliver  a  bill  of  costs  merely  in  order  that  the 
client  may  obta,in  an  account  of  cash  advanced 
to  the  solicitor.    Landor,  In  re,  373. 

Taxation— Pauper  Litigant  in  Eonie  of 
Lord!.]- There  is  nothing  in  the  Roles  of  the 
Supreme  Court  to  prevent  a  litigant,  who  is 
suing  in  the  House  of  Lords  in  forma  pauperis, 
from  retaining  a  solicitor  in  the  ordinary  way; 
and  when  this  has  been  done,  the  solicitor  will 
be  entitled  to  have  his  costs  of  the  proceedings 
paid,  after  taxation  as  between  solicitor  and 
client  Raphael,  In  re  ;  Salomon,  expoHe,  309  ; 
(C.A.)  765. 

Taxation— Fnrchaie  of  Land  in  Begiiter 
Connty— Scale  Fee— '<  Completing  conveyance" 
—Charges  for  Begiitration.]— The  scale  fee 
allowed  to  the  purchaser's  solicitor  on  a  pur- 
chase of  land  by  part  1  of  Schedule  I.  to  the 
General  Order  under  the  Solicitors*  Remunera- 
tion Act,  1881,  covers,  in  the  case  of  a  purchase 
of  land  in  a  register  county,  the  solicitor's 
charges  for  preparing  the  memorial  of  the  deed 
of  conveyance  for  registration,  and  registering 
it  at  the  proper  office.  Such  services  are  in- 
cluded under  the  expression  •*  completing  con- 
veyance."    Orey  v.  Owrtice,  (C.A.)  60. 

Purchase  under  Power  of  Sale  by  Mortgagee's 
Solicitor— Validity.]— See  Mobtgagb. 

SPECIFIC  PBEFOBMAirCB. 

Contract  for  Sale  of  Beversionary  Intereit— 
Deposit  Paid— Equitable  Aiiignment— Belay.] 
— Where  a  person  agrees  by  a  contract^  which 
does  not  amount  to  an  equitable  assignment,  to 
purchase  a  contingent  equitable  reversionary 
interest,  and  is  unable  to  obtain  completion  of 
the  purchase  at  the  time,  and  does  nothing 
until — ten  years  afterwards — the  reversion  has 
fallen  into  possession,  Ws  delay  will  be  a  bar 
to  a  claim  by  him  for  specific  performance  of 
his  contract.    Levy  v.  Stogdon,  (C.A.)  19. 

Mutual  Ignorance  of  Defect.]— See  Ybndob 

AND  PUBCHASBB. 


TEIiEGRAPHS    AND 
TEIiBPHOirES. 

Telephone  Company  —  Power  to  take  up 
Streets— Licence  of  Postmaiter-General— Con- 
sent of  Person  Liable  for  the  Bepair  of  Boad— 
Tramway  Company.] — The  Postmaster-General 
and  his  licensees  have  power  to  lay  telegraph  or 
telephone  wires  in  that  part  of  a  public  street 


or  road  which  a  tramway  company  is  liable  to 
repair,  without  obtaining  the  consent  of  the 
tramway  company,  under  section  13  of  the 
Telegraph  Act,  1863.  Briitol  Tramfcays  and 
CarHage  Co,  v.  NationaZ  Telephone  Co.,  566. 

Laying   of  Electric   Wires.]— See  Metbo- 

POLIS. 

TENANT    FOB   LIFE   AND 
BE]liAINDEBMAN. 

See  Estate. 


TBADE. 

Fraud— Appropriation  of  Testimonials  GiTcn 
to  Bival.] — An  interlocutory  injunction  refused 
to  the  inventor  of  a  system  of  medical  treat- 
ment (not  protected  by  letters  patent)  against 
a  rival  inventor  of  a  competing  system  who 
had  appropriated  the  testimonials  given  to 
the  former  inventor,  and  by  alterations  in  the 
text  made  them  apparently  applicable  to  the 
latter  system,  damage  not  being  shewn,  nor 
necessarily  flowing  from  the  act.  Batty  v.  HUl 
(1  H.  &  M.  264)  followed.  Fraaihs  v.  Weaver 
(10  Beav.  297)  distinguished.  TaUerman  v. 
Bowsing  Badiant  Seat  Co.,  618. 

Bestraint  of.]— See  Contbact. 

TBADE  lliABK. 
Passing  off  Goods  ai  Plaintiff's- ITse  by 
Plaintiff  of  the  Word  «  Trade  mark  "— Vo  Regis- 
tered Trade  Mark— Title  to  Belief—  Iigune- 
tion.] — In  an  action  to  restrain  the  passing  off 
of  goods  as  those  of  the  plaintiff,  where  the 
defendant  has  so  imitated  the  general  get-up 
adopted  by  the  plaintiff  as  to  be  lik^y  to 
deceive  an  unwary  purchaser  into  the  belief 
that  the  goods  he  is  buying  are  the  goods  of 
the  plaintiff's  manufacture,  the  mere  fact  that 
the  plaintiff  has  employed  on  packages  of  his 
goods  the  words  "  Trade  mark,'*  when  in  fact 
he  has  no  registered  trade  mark,  but  is  only 
entitled  to  a  trade  mark  by  user,  is  not  sufficient 
to  disentitle  him  to  relief  by  way  of  an  inter- 
locutory injunction;  for  the  use  of  the  word 
does  not  necessarily  imply  that  the  person 
using  it  has  a  registered  trade  mark.  To  dis- 
entitle a  plaintiff  to  relief  in  such  a  case  there 
must  be  other  circumstances,  besides  the  use  of 
the  word  "  Trade  mark,"  to  imply,  contzaiy  to 
the  fact,  that  he  hajs  a  registered  trade  mark. 
Lewii's  V.  Qoodhody  (67  L.  T.  194)  distin- 
guished.   Sen  Sen  Co.  v.  Brittens,  250. 

User— Intention  to  Use— Begiftration'-Bae- 
tificaUon.] — No  one  can  properly  r^:ister  or 
retain  on  the  register  a  trade  mark  for  goods  in 
which  he  does  not  deal  and  has  not,  at  the  time 
of  registration,  some  definite  intention  to  deal. 
Batt  ^  Co.  V.  Dunnett  and  OmnptroUer- General 
of  Patents,  Designs,  wnd  Trade  Marks,  (H.L.,  B.) 
667. 
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TRADE  NAME. 

Company — Similarity  of  Kamet.] — A  company 
or  trading  concern  is  not  entitled  to  adopt  a 
name  which  incorporates  the  whole  of  the  name 
of  a  pre-existing  concern  carrying  on  a  like 
basiness.  North  Che»hire  and  Manchester 
Brewery  Co.  v.  Manchetter  Brewery  Co.,  (H.L. 
K),  74. 

TRADE  UNIOir. 
I>isiolation— Biitribution  of  Fand  Aoouma- 
lated  from  Subfcriptioni— Batnlting  Tnut.] — 
Where  a  trade  union,  the  rules  of  which  provide 
for  the  payment  of  strike  or  lock*  out  pay  to 
oontinning  members,  but  contain  no  provision 
for  the  distribution  of  the  funds  accumulated 
from  the  subscriptions  of  members,  is  dissolved, 
the  funds  so  accumulated  are  to  be  distributed 
amongst  those  who  were  members  at  the  date 
of  dissolution  in  the  proportion  in  which  they 
have  subscribed  thereto.  Printen  and  Tra/M- 
ferrers  Society,  In  re;  Challinor  v.  Mashery, 
637. 

— Daduotioni  for  Fines,  Forfeitures,  or  Pay- 
ments.]— With  a  view  to  save  expense,  trouble, 
and  delay,  an  account  of  the  sums  due  from 
or  received  by  sharing  members,  on  account  of 
iines,  forfeitures,  or  strike  or  lock-out  pay,  was 
not  directed.    lb. 

Interference  with  Workmen — <*  Watches  or 
beieti*' — "  Place''— Interloontory  Injunction.] 
— There  is  nothing  in  the  Conspiracy  and  Pro- 
tection of  Property  Act,  1875,  defining  the 
duration  of  the  "  watching  or  besetting  '*  which 
is  prohibited  by  section  7,  sub-section  4.  It 
may  be  for  a  diort  time  only,  and  yet  be  an 
offence  against  the  statute.  Chamoch  v.  Court, 
550. 

Neither  is  there  anything  in  the  statute 
limiting  its  operation  to  places  habitually  fre- 
quented by  workmen.  ** Place"  includes  any 
place  where  a  workman  happens  to  be,  however 
casually.  It  is  not  limited  to  places  eQUsdem 
generis  with  places  of  business  or  residence,  and 
it  includes  public  places,  such  as  railway 
stations  and  landing-stages.  LyoM  v.  WilUiis 
(65  L.  J.  Ch.  601 ;  68  L.  J.  Ch.  146 ;  [1896] 
1  Ch.  811 ;  [1899]  1  Ch.  255)  followed.    Jh. 

Strike— Picketing^"  Watches  or  beiets"— 
<< WrongfUly and  without  legal  authority"— 
— Naiiance— Xalioo — Injunction.] — ^The  words 
*  wrongfully  and  without  legal  authority*'  in 
section  7  of  the  Conspira<7  and  Protection  of 
Property  Act,  1875,  apply  to  all  the  five  sub- 
sections of  that  section,  and  all  the  acts  men- 
tioned in  those  sub-sections  are  wrongful  and 
unlawful.  ''Watching  or  besetting"  within 
sub-section  4  is  therefore  wrongful  and  unlaw- 
ful, unless  (j»er  Lindlbt,  M.R.)  some  reasonable 
justification  is  shewn  for  it,  or  Qier  Ghitty, 
Vol.  68.— Chanc. 


L.J.,  and  Yaughan  Williams,  L.J.)  it  falls 
within  the  proviso  at  the  end  of  the  section. 
Such  conduct  would  support  an  action  for 
nuisance  at  common  law,  to  which  proof  that 
the  watching  or  besetting  was  for  the  purpose 
of  peaceful  persuasion  would  be  no  defence. 
Lyons  v.  Wilkins  (No.  2),  (C.A.)  146. 

The  words  "  such  other  person  "  in  sub-sec- 
tion 4  mean  "  any  other  person,"  and  are  not 
confined  to  the  person  sought  to  be  compelled. 
Ih. 

The  decision  in  Allen  v.  Flood  (67  L.  J.  Q.B. 
119;  [1898]  A.C.  1)  does  not  affect  the 
decision  in  Lyons  ^  Sons  v.  WilHns  (65  L.  J. 
Ch.  601 ;  [1896]  1  Ch.  811).    Ih. 


TBESFASS.— See  Fobbshobb. 


TBUST  AND  TBTJSTEE. 
Administration  Action  —  Coitt  —  Taxation- 
Hostile  Order  sought  against  One  of  Two 
Trnsteei— Appearance  by  Separate  Counsel- 
Solicitor  and  Client  Costs — Costs  of  Second 
Counsel.] — Where  in  an  administration  action  a 
trustee  is  attacked  and  sought  to  be  rendered 
liable  for  a  considerable  sum  of  money,  but  the 
attack  fails,  and  the  Judge  directs  taxation  of 
the  trustee's  costs  as  between  solicitor  and 
client,  it  is  reasonable  to  allow  him  the  costs  of 
employing  two  counsel.  Maddock,  In  re;  Butt 
V.  Wright,  655. 

Breach  of  Trust  —  Costs  of  Action  — 
*< Honestly"  —  Judicial  Trustees  Act.]  —  The 
trustee  of  a  deed  of  dissolution  of  a  building 
society  was  ordered  to  pay  the  plaintiff's  costs 
of  an  action  for  an  accoimt,  where,  through  his 
n^ligence  and  complete  reliance  on  Ids  co- 
trustee (who  had  absconded),  defalcation  to  the 
extent  of  some  400Z.  had  taken  place,  which 
the  trustee  had  himself  made  good.  Second 
East  Dulwioh  l^Uh  Starr-Bowkett  Building 
Society,  In  re,  196. 

A  trustee  who  does  nothing,  accepts  without 
enquiry  what  is  said  by  his  co-trustee,  and  is 
satisfied  with  any  explanation  given  by  him, 
does  not  act  "  honestly  "  within  the  meaning  of 
the  Judicial  Trustees  Act,  1896,  s.  3.    lb. 

Breach  of  Trust  — Belief  firom  Personal 
Liability—  "Honestly  and  reasonably."]— An 
action  was  brought  to  make  trustees  responsible 
for  selling  settled  leaseholds,  whereby  the  in- 
Qome  of  the  plaintiff,  who  was  entitled  to  a 
moiety  of  the  rents  during  her  life,  was  di- 
minished. The  trustees  had  no  power  to  sell 
the  leaseholds,  but  sold  them  under  the  erro- 
neous view,  sanctioned  by  their  solicitors,  that 
they  had  such  a  power.  The  trustees  did  not 
take  counsel's  opinion  or  apply  to  the  Court 
3E 
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for  directions,  and  before  discovering  their 
mistake  they  had  entered  into  contracts  which 
would  have  made  an  application  to  the  Court 
useless.  The  sale  would  have  been  a  proper 
one  in  other  respects  if  the  trustees  had  in  fact 
possessed  a  power  of  sale: — Held,  that  the 
trustees  had  acted  "  honestly  and  reasonably," 
and  must  be  relieved  from  personal  ILibility. 
Perrins  v,  Bellamy,  (C.A.)  397. 

Inveitment—Power  with  Conient  of  Tenant 
for  Life  to  Lend  on  Personal  Credit  without 
Security— Advance  to  Tenant  for  Life.]— Tras- 
tees  having  power  with  the  consent  of  the 
tenant  for  life  to  lend  upon  personal  credit 
without  security  can  lend  trust  money  on  the 
personal  credit  of  the  tenant  for  life,  provided 
the  tenant  for  life  is  a  person  to  whom  such  an 
advance  might  otherwise  be  prudently  made. 
The  contrary  statement  of  the  law  in  Zemin  on 
TrusU  (10th  ed.),  335,  disapproved.  Keays  v. 
Lane  fir.  K.  3  Eq.  1  discussed).  Laing'i  Settle- 
ment, In  re  ;  Laing  v.  Badcliffe,  230. 

Lunatic  not  lo  Found — Appointment  of  New 
Trustee  —  Consols  —  Vetting  Order  —  Jnrit dic- 
tion.]— Semhle,  the  High  Court  has  no  jurisdic- 
tion under  the  Trustee  Act,  1893,  to  make  a 
vesting  order  in  the  case  of  a  lunatic  trustee. 
J/.,  In  re,  86. 

Where  Consols  were  standing  in  the  name  of 
the  surviving  trustee  of  a  settlement  who  was  a 
lunatic  not  so  found  by  inquisition,  the  Court 
declined  to  make  a  vesting  order,  but  appointed 
new  trustees.    lb. 

Trust  for  Accamnlation— Breach  of  Trnit— 
Balanoei  Dne  from  Trustee— Neglect  to  Invett 
—Wilful  Default — Compound  Interest— Bate— 
Efibct  of  Judgment  by  Consent.]— In  an  ad- 
ministration action,  although  no  allegation  of 
wilful  default  is  made  in  the  pleadings,  trus- 
tees may  be  charged  with  compound  interest 
on  balances  in  their  hands  where  they  ought  to 
have  so  dealt  with  the  trust  funds  as  to 
have  received  such  interest  —  e.g.  where 
there  is  a  trust  for  accumulation.  Kmtt  v. 
(httee  (16  Beav.  77)  followed.  Barclay ^  In  re  ; 
Barclay  v.  Andrew,  383. 

Principles  and  authorities  as  to  charging 
interest  against  trustees  and  executors  con- 
sidered,   lb. 

Where  some  of  the  plaintiffs  are  infants, 
judgment  by  consent  for  accounts  and  en- 
quiries relating  to  the  personal  estate  of  the 
testator,  not  amounting  to  a  compromise,  will 
not  preclude  a  claim  for  compound  interest  on 
further  consideration,    lb. 

The  rate  of  interest  to  be  charged  is  now  3, 
In  place  of  4,  per  cent.    lb, 

Coftf,  Chargei,  and  EzpenteB.]— See  Costs. 


Bxecutors  —  Expret I  Trusteet  —  Statute  of 
Limitationi.]— See  Executor  and  Admikib- 

TRATOB. 

Following    Trust    Money.]  —  See     Baxk- 

BUPTCY. 

Notice  to  Truiteet.]— See  Assignhent. 
Power  to  Sell  Beal  Estate.]— See  Will. 
Betulting  Trust.]— See  Tbadb  Union. 

VENDOR  AND  PUBCHASEB. 

Auction— Highest  Bidder— Cheque  for  Dt- 
poiit— Befusal  by  Vendor  to  Accept  Cheque  and 
Sign  Contract.] — A  vendor  who  offers  land  for 
sale  by  public  auction  under  conditions  of  sale 
providing  that  the  highest  bidder  shall  be  the 
purchaser,  and  that  he  shall  immediately  pay  a 
deposit  and  sign  a  contract  for  purchase,  is 
liable  in  damages  to  a  member  of  the  public  to 
whom  the  property  has  been  knocked  down  as 
the  highest  bidder  if  he  refuses  to  allow  him  to 
sign  the  contract.  The  vendor,  however,  is  not 
bonnd  to  accept  a  cheque  for  the  deposit,  and 
may  refuse  to  enter  into  the  contract  unless 
cash  is  paid.    Johnston  v.  Boyei,  425. 

Breach  of  Contract- Loss  of  Bargain— Dam- 
ages —  Leaieholdi  —  Assignment  —  Conaent  of 
LcMor— Duty  of  Vendor.]— The  rule  laid  down 
in  Bain  v.  Fotheryill  (43  L.  J.  Ex.  243 ;  L.  B. 
7  H.L.  158),  that  damages  for  loss  of  baigain 
cannot  be  recovered  on  breach  of  a  contract  for 
sale  of  land,  is  based  upon  the  uncertainty  of 
making  out  a  good  title,  and  does  not  depend 
upon  the  absence  of  fraud.  It  applies  to  cases 
where  a  vendor  is  unable,  without  any  default 
on  his  part,  to  make  a  good  title,  and  does  not 
apply  to  the  case  of  a  vendor  who  can  make  a 
good  title,  but  will  not,  or  will  not  do  what  he 
can  do  and  ought  to  do  in  order  to  obtain  one. 
Day  V.  Singleton,  (C.A.)  593. 

The  rule  is  an  exception,  and  ought  not  to 
be  extended  to  cases  in  which  the  reasons  on 
which  it  is  based  do  not  apply;  therefore,  if  a 
vendor  of  leaseholds  assignable  subject  to  the 
consent  of  his  lessor  docs  not  endeavour  to 
obtain  that  consent,  the  purchaser  will  be 
entitled  to  damages,  although  he  would  not 
have  been  so  entitled  if  the  vendor  had  asked 
for  the  consent  and  it  had  been  refused. 
Bn^ell  V.  FUoh  (38  L.  J.  Q.B.  304 ;  L.  R.  4  Q.B. 
659)  is  not  overruled  by  Bain  v.  FcthergiU.  Ih, 

Contract — Payment  on  Account  of  Purehaae- 
Money — Payment  of  Balance  by  Tmtalmenti— 
Default- Bepndiation — Speeifle  Perfl»rmaaoe— 
Beoovery  of  Money  Paid.]— By  a  contract  for 
sale  of  land  for  1602.  the  purchaser,  having 
already  paid  to  the  vendor  40/.  "  on  account  of 
the  purchase-money,"  agreed  to  pay  the  balance 
by  equal  quarterly  instalments.     He  was  let 
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into  possession  and  cultivated  the  land  for  some 
time,  and  paid  all  the  instalments  except  the 
last,  and  then  abandoned  the  property  and 
repudiated  the  contract : — Seldf  that  he  could 
not  recover  the  40Z.  or  the  instalments.  Ckfru' 
wall  V.  Heruony  749. 

Palmer  v.  Temple  (8  L.  J.  Q3. 179;  9  Ad.  & 
E.  508;  1  P.  &  D.  379)  questioned.    lb. 

Description  of  Property-~<<  Eligible  iuTest- 
ment"— Disorderly  House— Mutual  Ignorance 
of  Defect— Bpeoiflc  Performance.]— Where  there 
has  been  a  contract  to  purchase  a  house,  stated 
to  be  an  "  eligible  freehold  property  for  invest- 
ment," the  description  of  which  has  been  truly 
set  out  in  the  particulars  of  sale,  the  fact  that, 
without  the  knowledge  of  either  party,  the 
house  is  being  used  as  a  disorderly  house  is  no 
ground  for  refusing  specific  performance  of  the 
contract.  Dictum  of  Wigram,  Y.C,  in  Zttcai 
v.  James  (1%  L.  J.  Oh.  329;  7  Hare,  410,  418), 
followed.    Hope  v.  WaUer,  869. 

Mortgage— Money  Advanced  on  Joint  Account 
—Disclosure  of  Trust— Sequisition  on  Title- 
Devolution  of  Trust.]— Where  upon  a  purchase 
of  freeholds  free  from  incumbrance  the  fact 
has  been  inadvertently  disclosed  upon  requisi- 
tions that  the  money  advanced  upon  a  mortgage 
of  the  freeholds  (which  was  to  be  paid  off) 
was  so  advanced  by  two  persons  as  trustees  of 
a  marriage  settlement  (neither  of  them  being 
the  original  trustees),  the  purchaser  of  the  pro- 
perty is  entitled  to  require  the  vendor  to  prove 
the  devolution  of  title  of  the  trustees  from  the 
date  of  the  settlement,  so  that  a  good  discharge 
may  be  obtained  on  payment  of  the  mortgage- 
money.  Mormon  and  Uxbridge  and  Biekmam- 
Tverth  Raibeay,  In  re  (62  L.  J.  C!h.  808;  24 
Ch.  D,  720),  distinguished.  Blaiberg  and 
Ahrahami^  Contract,  In  re,  578. 

Perpetuity— Condition  in  Defeasance  of  Estate 

Conveyance  under  Statute  of  Uses- Doubtftil 

Title.]— Prior  to  the  Charitable  Uses  Act,  1735 
(9  Geo.  2.  c.  36),  land  was  conveyed  to  chari- 
table uses  by  bargain  and  sale  for  a  year  and 
release,  the  conveyance  taking  effect  under  the 
Statute  of  Uses.  The  release  contained  a  pro- 
viso to  the  effect  that  if  at  any  time  the  land 
conveyed  or  the  income  derived  from  the  same 
should  be  employed  or  converted  to  or  for  any 
other  use  or  uses,  intents  or  purposes,  than  had 
been  declared  in  the  conveyance,  the  trust 
premises  should  revert  to  the  right  heirs  of  the 
gxantor  :—Held,  that  the  proviso  was  a  common- 
law  condition,  but,  semble,  void  as  infringing 
the  rule  against  perpetuities.  Held,  also,  that 
the  point  was  not  so  clear  that  a  title  depending 
on  it  could  be  forced  on  an  unwilling  purchaser 
from  the  trustees  of  the  charity.  ffoUi^  Moi- 
pital  Tnuteei  and  Hague,  In  re,  673. 

Bale  and  Conveyance  by  Order  of  Court- 
Undisclosed  Prior  Title— Extent  of  Purchaser*! 
Protection.]— If  an  order  of  Ctourt  dealing  with 


property,  having  regard  to  its  terms  and  the 
proceedings  in  and  the  circumstances  under 
which  it  was  made,  would  not  be  held,  apart 
from  section  70  of  the  Conveyancing  Act,  1881, 
to  bind  any  particular  estate  or  interest  in  the 
property,  then  that  estate  or  interest  would  not 
be  bound  by  the  order  by  reason  or  virtue  of 
the  section.    Jones  v.  Bomett,  244. 

A  judgment  creditor  procured  the  appoint- 
ment  of  a  receiver  of  the  debtor's  reversionary 
interest  and  an  order  for  the  sale  thereof  under 
the  Judgments  Act,  1864.  The  petitioner  was 
unaware  that  the  debtor  had  already  assigned 
his  interest  for  value,  and  the  certificate  as  to 
what  the  interest  delivered  in  execution  con- 
sisted  of  was  founded  on  his  evidence.  When 
the  interest  fell  into  possession,  the  debtor*s 
assignee  claimed  to  recover  the  same  against 
the  purchaser  to  whom  it  had  been  conveyed 
under  the  order : — ffeld,  that  section  70,  sub- 
section 1  of  the  Conveyancing  Act,  1881,  did 
not  protect  the  purchaser  against  the  assignee's 
claim.  Moityn  v.  Mostyn  (62  L.  J.  Ch.  959 ; 
[1893]  3  Ch.  376)  considered.    lb. 

Summoni  —  Contract  —  Bestrictive  Covenant 
not  Mentioned  in  Contract— Form  of  Convey- 
ance.]— Section  9  of  the  Vendor  and  Purchaser 
Act,  1874,  was  intended  to  enable  vendors  and 
purchasers  to  determine  distinct  isolated  points 
arising  under  a  contract,  and  not  the  question 
whether  the  vendor  had  a  good  title  in  a  general 
way.  WMU  and  Bwrwvrd^e  Contract,  In  re,  753. 

Under  a  contract  with  a  purchaser  for  the 
sale  of  land  in  fee-simple  free  from  incum- 
brances, with  the  exception  of  one  specified 
restrictive  covenant,  the  vendor  is  not  entitled 
to  insert  in  the  conveyance  a  further  restrictive 
covenant  on  the  ground  that  he  has  entered 
into  a  prior  contract  with  another  which  would  . 
render  him  liable  to  an  action  unless  the 
further  restrictive  covenant  was  inserted, 
though  the  prior  contract  might  be  a  good 
defence  to  an  action  for  specific  performance. 
lb. 

Contract  for  Sale  of  Bcversionary  Interest — 
Deposit  Paid— Equitable  Assignment— Delay.] 
—See  Spboific  Pebfobmance. 

Lease — Option  to  Purchase  Fee.]— See  Land- 
lord AND  Tenant. 

Street  Works— Charge— Liability  of  Vendor.] 
—See  Local  Government. 

Title-Deeds  not  Produced— Kegligence.] — See 
Mortgage. 


WATER, 

Vatnral  Watercourse  —  Biparian  Bights- 
Spring  Artificially  Improved.]— The  rule  in 
Dudden  v.  Clutton  Union  (26  L.  J.  Bz.  146; 
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1  H.  &  N.  627),  that  the  owner  of  a  source  of  a 
spring  may  not  destroy  the  natural  flow  from 
the  spring  into  the  course  of  the  stream  fed  by 
the  spring,  is  not  affected  by  the  circumstance 
that  at  some  remote  date  the  issuing  point  of 
the  spring  has  been  built  over,  and  an  artificial 
channel  formed  for  the  passage  of  the  water. 
Mostyn  v.  Atherton^  629. 

Riparian  Proprietor. ]~See  Local  Govern- 
ment. 

Public  Well— Licenoe  to  Take  Water.]— See 
Local  Qoveunment. 


WII-L. 

Conitmetion— Absolute  Gift  followed  by  Exe- 
cutory Limitation— Converflon  of  Bevertionary 
Interest — Bule  in  Howe  v.  Dartmouth  (Earl).] — 
The  rule  in  Howe  v.  Dartmouth  (Ea/rl)  (7  Ves. 
137 ;  1  Wh.  &,  Tu.  L.C.  (7th  ed.)  68).  which 
requires  the  conversion  of  wasting  securities 
and  reversionary  interests,  may  apply  to  a  case 
of  an  absolate  gift  subject  to  an  executory 
limitation ;  but  the  inference  as  to  the  inten- 
tion of  the  testator,  upon  which  the  rule  is 
based,  is  weaker  in  such  a  case  than  when  the 
testator  has  given  the  property  to  persons  suc- 
cessively as  tenant  for  life  and  remaindermen. 
Bland,  In  re  ;  Miller  v.  Bland,  746. 

^Annuity  on  Condition  of  Xarriage  with 
Consent— Boitraint  of  Marriage— Validity.]— 
Where  a  testator  bequeaths  an  annuity  in  any 
event,  followed  by  an  additional  annuity  con- 
ditional on  the  annuitant  marrying  with  con- 
sent, the  condition  is  operative  and  not  in 
terrorem  merely.  OiUet  v.  Wray  (1  P.  Wms. 
284)  followed.  ReynUh  v.  Ma/rHn  (8  Atk.  330) 
distinguished.  Novne^  In  re;  Hampton  v. 
Nowne,  16. 

— Charge  of  Beal  Estate  with  Payment  of 
Debts  and  Legacies  —  Devise  of  Beal  Estate 
to  Trustees— Power  to  Sell.]— A  testator,  after 
appointing  an  executrix  and  directing  his 
debts  and  funeral  and  testamentary  expenses 
to  be  paid,  and,  subject  thereto,  making  certain 
pecuniary  bequests,  gave  all  the  rest,  residue, 
and  remainder  of  his  real  and  persoxial  estate 
to  trustees  upon  trust  to  x>ay  to  or  permit  and 
suffer  his  wife  to  receive  the  rents  and  profits 
of  his  real  estate  and  the  income  of  his  personal 
estate  (which  last  he  directed  to  be  converted) 
during  her  life,  and  after  her  decease  to  pay  to 
or  permit  and  suffer  his  niece  to  receive  the 
same  during  her  life  for  her  separate  use,  and 
after  the  death  of  the  survivor  the  testator 
directed  the  trustees  to  pay  legacies  to  two 
persons  if  then  living,  and  after  payment  thereof 
to  stand  possessed  of  his  real  estate  and  residue 
of  his  personal  estate  in  trust  for  the  children 
of  his  niece  when  they  should  attain  twenty-one 
years,  with  a  gift  over  in  default  of  such 
children  : — Held^  that  the  testator  had  charged 


his  real  estate  with  the  payment  of  his  debts 
and  legacies,  both  with  those  payable  imme- 
diately on  his  own  death  (Greville  v.  Browne, 
7  H.L.  C.  689,  followed),  and  also  with  the 
reversionary  legacies  payable  on  the  death  of 
the  tenants  for  life ;  but  that,  inasmuch  as  the 
first  tenant  for  life,  being  entitled  to  the  rents 
and  profits  of  the  real  estate  not  for  her  separate 
use,  took,  according  to  Boe  d.  Leicester  v.  Biggs 
(2  Taunt.  109),  the  legal  estate  during  her  life, 
the  testator  had  not  devised  the  same  so  charged 
to  the  trustees  for  the  whole  of  his  estate  and 
interest  therein,  and  that,  consequently,  the 
trustees  had  not  power  to  sell  the  real  estate 
under  section  14  of  the  Law  of  Property  Amend- 
ment Act,  1869  (Lord  St.  Leonards'  Act). 
Adams  and  Perry's  Contract,  In  re,  259. 

Sarton  v.  HaHon  (7  Term  Bep.  652),  recog- 
nised in  Van  Orutten  v.  FoxweU  (66  L.  J.  Q.B. 
745;  [1897]  A.G.  668),  distinguished,  on  the 
ground  that,  in  the  present  case,  the  trustees 
having  no  active  duties  to  perform  during  the 
life  of  the  first  tenant  for  life,  there  was  no 
reason  why  they  should  be  held  to  take  the 
legal  estate  during  that  period.  Doe  d,  Nehlt 
V.  Bolton  (11  Ad.  6c  E.  188 ;  3  P.  &  D.  135) 
followed.    Z&. 

—Gift  ol  **  any  money  that  may  bo  is  my 
posseision  at  my  death" — ^Bevertionary  la- 
terests  in  Personalty.]— Where  a  testatrix,  en- 
titled at  her  death  to  certain  reversionaiy 
interests  in  personalty,  after  directing  payment 
of  debts,  funeral  and  testamentary  expenses, 
out  of  a  particular  fund,  and,  after  making 
certain  bequests,  gave  alraolutely  **any  moner 
not  mentioned  in  the  aforesaid  bequests  that 
may  be  in  my  possession  at  my  death  after 
payment  of  my  debts  funeral  and  testamentaiy 
expenses,"  the  reversionary  interests  were  held 
to  pass  under  the  gift  of  '*  money  ....  in  my 
possession."  Egan,  In  re;  MUls  v.  /Vn/m, 
307. 

—Gift  to  ClAis— Gift  to  A  and  the  Cliildm 
of  B  to  Share  Equally.]— Testator  gave  pro- 
perty upon  trust  for  A  and  the  child  or  children 
of  B  who  should  attain  the  age  of  twenty- 
one  years  equally  to  be  divided  between  them 
as  tenants  in  common: — Held,  by  Lindlbt, 
M.R.,  and  Sir  F.  H.  Jeunb,  that,  whether 
or  no  this  was  to  be  called  a  gift  to  a  class,  the 
intention  of  the  testator  was  that  the  property 
should  go  to  the  persons  whom  he  named  or 
such  of  them  as  should  be  living,  and  on  the 
death  of  A  in  the  lifetime  of  the  testator  A*i 
share  would  not  lapse,  but  would  go  to  the 
children  of  B.  Held,  by  BoHBB,  L.  J.,  that  the 
gift  was  a  gift  to  a  class,  and  as  A  did  oot 
survive  so  as  to  share,  the  rest  of  the  cUff 
would  take  the  whole  property.  Moss,  In  re; 
Er%ngslmry  v.  Walter,  (O.A.)  598. 

Per  RoMEB,  L. J.— A  gift  by  will  to  a  fi^B 
and  A  equally,  so  that  the   testator  contem- 
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plates  A  taking:  the  same  share  that  eaoh 
member  of  the  class  will  take,  is  prima  facie  a 
gift  to  a  class.    2b. 

—Qitt  to  *<Wife"~Seooxid  Wife.]— A  testator 
gave  the  residae  of  his  real  and  personal 
estate  upon  trust  for  sale  and  to  invest  one 
thirteenth  part  thereof  and  pay  the  resulting 
income  to  his  son  for  his  life,  and  after  his 
decease  "  unto  the  wife  of  my  said  son  "  for  her 
life,  and  after  her  decease  to  the  lawfal 
children  of  his  son  who  should  be  living  at  his 
(the  son's)  decease.  The  will  contained  a 
proviso  that  the  thirteenth  share  so  given 
should  be  enjoyed  by  the  son  only  till  he  should 
alien  or  incumber  the  same,  or  become  bank- 
rupt or  insolvent,  and  upon  such  event  '*the 
income  of  the  thirteenth  part  or  share  herein- 
before directed  to  be  invested  for  my  said  son 
and  his  family  **  should  be  applied  by  the 
trustees  at  their  discretion  for  the  support  of 
'*  my  said  son«  his  wife,  and  children  **  in  such 
manner  as  they  should  think  fit.  At  the  dates 
of  the  will  and  of  the  testator's  death  the  son 
had  a  wife  living,  who  subsequently  died,  and 
the  son,  having  married  again,  died,  leaving  his 
second  wife  him  surviving: — Keld,  that  the 
widow  was  entitled  to  the  income  of  the  thir- 
teenth share  during  her  life.  I/yne'%  Trustt  In 
re  (38  L.  J.  Ch.  471 ;  L.  R.  8  Bq.  65),  followed. 
Bwrrowi  Trusts,  In  re  (10  L.  T.  184),  not 
followed.    DrerCt  2n  re  ;  Drew  v.  Drew,  1 67. 

— **  Isflne  "— Bnle  of  Uniformity.] — There  is  no 
rule  of  construction  which  compels  the  Court 
to  construe  the  word  *'  issue "  as  meaning 
**  children "  in  a  particular  gift  where  the  tes- 
tator has  not  used  any  restrictive  language, 
merely  because  in  a  number  of  other  gifts  in 
the  same  will  he  has  used  language  so  restrict- 
ing its  meaning.  Ridgeway  v.  Murikittrick 
(1  Dr.  &  W.  84),  Rhodes  v.  Rhodes  (27  Beav. 
413),  and  Harrison's  Estate,  In  re  (8  L.  R. 
Ir.  114),  not  followed.  JSirks,Inre;  Kenyon 
v.  Birhs,  319. 

— Latent  Ambiguity  —  Mistake  —  Evidence  of 
PreTiOQi  Willi— AdznisBibility.]— Where  there 
is  no  one  who  answers  to  the  description  of 
a  legatee  given  by  a  testator  in  his  will,  former 
wDls  made  by  him  are  admissible  in  evidence 
to  shew  his  knowledge  and  state  of  mind  at 
the  time,  so  as  to  help  the  Court  to  find  out 
the  person  whom  he  intended  to  benefit.  Waller, 
In  re  ;  White  v.  ScoUs,  107 ;  (C.A.)  526. 

Testator  gave  legacies  to  <*suoh  of  the 
daughters  of  my  late  friend  Ignatius  Scoles 
deceased  as  shall  be  living  and  unmarried  at 
my  decease."  Ignatius  Scoles  was  living  at  the 
date  of  the  will,  and  had  never  been  married. 
He  was  the  son  of  J.  J.  Scoles,  who  was  dead 
at  the  date  of  the  will,  and  who  had  several 
daughters,  five  of  whom  were  living  and  un- 
married at  the  date  of  the  testator's  death.  It 
appeared  that  the  testator  was  acquainted  with 


the  Scoles  family,  and  knew  the  five  daughters 
of  J.  J.  Scoles  intimately,  and  might  have 
known  J.  J.  Scoles;  also  that  he  knew  that 
Ignatius  was  a  Jesuit  priest,  and  could  not 
marry.  By  a  former  will  he  had  left  legacies 
to  the  daughters  of  J.  J.  Scoles  by  name, 
describing  them  as  the  daughters  of  "  the  late 
Mr  Scoles  .  .  .  who  formerly  resided "  at  the 
house  where  J.  J.  Scoles  had  lived : — Held,  that 
the  five  daughters  of  J.  J.  Scoles  were  entitled 
to  the  legacies.    Tb. 

— Vesting— Sarvivorflhip  —  **  Either  "  —  «*  Bur- 
▼lYor."] — A  testatrix  bequeathed  herresiduaiy 
personal  estate  upon  trust  to  pay  the  income  to 
her  sister  Thirza  during  her  life,  and  after  her 
death  to  pay  and  divide  the  same  equally 
between  two  other  sisters,  *'  and  if  either  of  my 
said  sisters  shall  be  then  dead  I  declare  that 
my  trustees  shall  stand  possessed  of  the  whole 
of  the  said  trust  moneys  upon  trust  for  the 
survivor  of  my  said  sisters  absolutely."  Both 
sisters  survived  the  testatrix,  and  died  in  the 
lifetime  of  the  tenant  for  life  i—Held  (Bioby, 
L.J.,  dissenting),  that  the  word  **  either  '*  could 
not  in  the  present  case  be  construed  as  mean- 
ing **  both,"  and  that,  both  sisters  having  died 
before  the  tenant  for  life,  the  gift  over  to  the 
survivor  did  not  take  effect,  and  the  representa- 
tives of  the  two  took  equally  under  the  original 
gift,  which  conferred  vested  interests  from  the 
death  of  the  testatrix.  White  v.  Baher  (29 
L.  J.  Ch.  577 ;  2  De  G.  F.  &  J.  55)  distinguished. 
Piokworth,  In  re;  Snaith  v.  Parkinson,  (C.A.) 
324. 

Devise  free  firom  Mortgages —Feooniary 
Legacy — Priority— Marshalling  Assets.] —Spe- 
cific devisees  of  real  estate,  by  the  terms  of  the 
will  freed  and  discharged  from  the  payment  of 
mortgages  thereon,  are  not  entitled  to  have  the 
benefit  of  the  payment  off  of  the  mortgages 
out  of  the  residuary  personal  estate  unless  and 
until  the  ordinary  pecuniary  legatees  have  been 
satisfied  in  full.  Ltitkins  v.  Leiffh  (Ca.  t.  Talb. 
63)  followed.  Smith,  In  re ;  Smith  v.  Smith, 
333. 

Estate  or  Interest  Paifling — Possibility  of 
Beverter- Bight  of  Entry.]— The  possibility  of 
reverter  on  a  fee-simple  conditional  is  a  ri^ht  of 
entry  devisable  under  section  3  of  the  Wills 
Act,  1837.  Whether  such  a  possibility  of  re- 
verter is  an  estate,  qucere,  Pemherton  v.  Barnes, 
192. 

Legaey  to  Attesting  Witnesfl— Codicil.]— A 
person  to  whom  a  gift  is  made  by  a  will  to 
which  he  is  an  attesting  witness,  and  whose 
title  to  the  gift  is  revived  by  a  codicil  which 
refers  to  the  will,  but  to  which  he  is  not  an 
attesting  witness,  does  not  lose  the  benefit  so 
conferred  upon  him  by  his  attesting  a  subse- 
quent codicil  referring  to  and  confirming  the 
will  and  the  preceding  codicil.  Trotter,  In  re  ; 
Trotter  v.  Trotter,  363. 
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Probate— Probate  Begiitran  BnleSi  15  and 
18 — Harried  Wonian^ Assent  of  Hniband.]  — 
Since  the  amended  roles  (15  and  18)  for  the 
Probate  Registrars  in  non-contentions  business 
took  effect— namely,  on  April  19, 1887— a  grant 
to  a  husband  of  probate  of  the  will  of  his  wife 
does  not  necessarily  operate  as  an  assent  to  the 
will  as  a  disposition  of  property  which  she  had 
no  right  to  dispose  of  by  will  without  his  assent. 
Held^furtJver,  that  upon  the  true  construction 
of  the  will  the  property  in  dispute  was  not 
included  in  the  bequest,  and  the  question  of 
assent  did  not  arise.  Atkinson^  In  re;  Waller 
y.Am7uon,(C.A.)iOL 

Interest  Passing-— Bequest  to  Widow,  she 
Maintaining  Children.]— See  Imfakt. 


WOBDS. 

«  Adjoining/'  330. 

"Author,"  760. 

"Building,"  332. 

"Called  on  to  act,"  429. 

"Cathedral,    collegiate,   chapter,    or   other 
sehools,"  41. 

"Completing  eonveyanoe,"  60. 

"Delivered  in  exeeution,"  208. 

"Disclaimer,"  63. 

"  Ecelesiastioal  charity,"  66. 

"Either,"  324. 


"Eligible  investment,"  359. 

"Endowment,"  41. 

"Honestly,"  196. 

"  Honestly  and  reasonably,"  397. 

"Inadvertence,"  190. 

"Iigurionsly  affect,"  233. 

"Issue,"  319. 

"Mines  and  minerals,"  559. 

"  Money  liable  to  be  laid  out  in  purchase  of 
land,"  39. 

"Hew  street,**  179. 

"  Koise  or  nnisanoe,"  8. 

"  Ordinary  course  of  business,"  64. 

"  Outgoings,"  612. 

"  Place,"  560. 

"  Place  of  profit  under  company,"  90. 

"Published,"  408. 

"Beasonable  public  notice,"  181. 

"  Sporting  paper,"  408. 

"Trade  mark,*' 250. 

"  Voluntary  contributions,"  41. 

"Watches  or  besets,"  146,  560. 

"Wife,"  167. 
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